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f:6!J COllfJlaint

textile Jiber product" are defined in the Textile Fiber Products Iden-
tification d do fOl'th,yith cease anc1 desist from fnrni.5hing ,1 false

guaranty that. any textile fiber product is not misol'anc1ed or falsely
and cleceptiyely invoicet1.

It 18 further' ordel Tlwt the respondents herein sha11 : within sixty
(GO) days after service upon them of this order , file ,,'ith the Commis-
sion a report in ,'uiting setting forth in cletail the manner and form in

hich they have compJlec1 ,,'ith this order.

Ix THE l\L\'I'TER OF

JACOB WEINSTEL\" j,:T .\L. TRADING AS ;\. WEL,STE1:-
& SON CO.

CONSEXT ORDER, ETC" IX REGARD TO THE .ALLEGED VIOLATION OF THE

FEDERL\L TRADE CO)UIlSSION ACT

lJocket ()-S31. COIIplu.int , Sept. 1964-Decision , Sept. , 1964

Consent orller rl'f)uil'ing " orcester , 1\lass. , manufacturers of garnetted fJber
produds to cease misreprespnting the fiber content of certain of thE'ir prod-
ucts by making such statements .oIl invoices and shipping memoraml,' as

100% Wool" ,,,hen the product so described contained substantially different
fibers and amounts of fibers than represented.

CO)lPLAIXT

Pursuant to the provisions of the Federal Trade COITU11ission Act

and by virtue of the authority vested in it by said Aet , the Federal
Trade Commission , ha.ving reason to believe that Jacob 'Yeinstein
and Rose "'"einstein , indiyic1ual1y and as copartners trading as
A. \Yeinsten & Son Co. , hereinafter referred to as re,sponclents , have

violated t.he provisions of the said Act and it appearing to the Com-
mission that a proceeding by it in respect t.hereof ,yould be in the
public interest, hereby issues its c.omplaint stating its charges in that
respeet as follows:

PARAGRAPH 1. Respondents Jacob \Yeinstein and Rose "Teinstein

are individuals and copartners trading as A. \Veinstei.n &: Son Co. They

fornlUlate, direct and control t.he acts, policies and practices of the
partnership inc111ding the acts and practices hereinrd1:er referred to.

R.espondents are manufacturers of garnettell fiber products with
their offce and principal place of business located at 80 Austi.n Street

'V arc ester Iassachusetts,
PAH, 2. Respondents in the course and conduot of their business , as
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aforesaid , have made statements on inn)ices and shipping memoranda
to their customers misrepresenting the fiber content of certain of their
said products.

Among such Jlisreprcsentations , but not limited thereto , were state-
ments l'epl'eseJlting the fiber content thereof (1:: ;; lOOS+ \VOOr' whereas

ill trut.h and fact the product contained subsLllltiaJly diH'erent i-ibel'

and amounts of fibers than represented.
\R. :3. In the course and conduct of their business: l'l'spondents

now canse and for some time htst past. haYE caused their said products.

,,,11('11 sol (1 , to be shipped from their p1ace of business in the ('OJlllllOll-
","efilth of Iassachl1set1s to purchascl's located in nlJ'1ous othcr States

of the l-nited States and mainLlin , and at a11 tilnes mentioned hercin.
IIi.lye maintained ,l sl1bst:l1tj,t1 conrse of tmde in sa1rl products in COJl-
merce. as "commerce " is defined in the I'-\.c1eral Tmclc COJlllllis:;ioll
Act.

\R. -to The acts and prnctices set out in IJarilgl'aph T\\. () hnH' had

itnclnowhan: the tendency ,11d c;lpw'ity to mislead llld clcct'i\"e the

purchasers of said products as to -the true contcllt thereof flJlc1 ,,' ere

and are all to the prejudice and jlljUl"Y of the jJnblic and eOJ1st1tllted,

and 110\\" constitute unfair and rh'ceptiH' acts and pmetiC'C's in ('om-
mel' ce \Ylthin the intent and nw,l1in.!' of t)1( Federal Tradc Commis-
sion \ct.

l)l::C!SH1:: \SD OnuEH

The C'onunjssion haying hcretofo1'e determined to issue its COln-

plaint charging' the respondents nnmee1 in th ' caption l1ercof \\"ith
violation of the Fpcleral Trade C0l1l11liSS10n \cL and the l'espondpnh
haying been seryed \yith notice. of said detcrmination and ,, ith ,\ COP,

of the complaint the. Commission intenc1eel to lSb1H' together \\"jth a
proposed fon!! of order: awl

The rl'3pOlH1ents lld cOllnsel for the Comlli sjon h,n-in.!" thcre;! !'cr
eXCClll"ed an agrC'ement. containinp" ,1 ron cnt order , an admission by
reSpOl1drllts of nIl the ,illris(1ictioI111 facts set forth in the COllpbinl
to is:me herein. n statement that the Sj Jlillg" of said agTeemcllt is

for settlement. pllrposes onl)- (11H1 does not constitute an ,1c1missioll by

l'f'spondel1ts 1hat the In,\" 1ms lwell yiolated ns set fort.h in snch cnll-
phint. and \YHiyers and proYlsions 8S rcqllired by the Commissi01J\;

nIles: and
The Commission. haying" considered the ap"reellent hereby Hccepts

same. issHes Its complaint in the form contemplated by said agreement.
makes the follO\\"ing jnrischctional f1lding:s and enters t.he fol1o\ying
order:

1. Hespondent.s .Jac.ob ,Veinstein and Rose ,Veins1ein are indiYJ(ll\als
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llld copart.ners tra(1ing as 

\. 

,Yeinsteln & Son Co. , with their ofJice and
principal place of busine s located at RO Austin Street , in the city of
,Yorct'ster , StMe of :.Ul1ssachnsetts.

2. The _Federal Tnlcle Commission hns jurisdiction of the subject
matter of this proceeding and of the respondents , and the proceeding
; j n the pub1 ic interest.

(IHnEn

It Oi'del ed. That respondents .Tacob ,Yeinstein ana Rose ,Yein3teil1
inc1ivi(lual1y nnc1 ns ('opartnel's tnuling as \.. ,Yeinstein &, on Co. , 01'

llncler any other trade. nanw, nnd l'C'spondents ' rcprC'sent.atin , agent.s
and employees clirect1y or through any corpornte or other device , ill
connection 'with the offering for s,lle, sa1e or distribution of gnrneHed
fibers or any ether texti1e products in ('omnJt'ITP , IV;: ;' Oilmen' ." is

l1efined in the Feclel'n1 Trnde COllmission _\.ct , do forthwith ('('iSe and
desist from misreprespnting the c1wrC\ctf'l' 01' ,imount of constitlltent.
fibers contained in garnettecl fiber prodllcts 01' allY other textile pl'od-
uct on ill\-oices or shipping memoranda nppli('alJh' thereto or in any
other llanner.

It fU'i'tlwl' ol'dcl'l'd. That the responrlelJts herein hal1 , 'Iyithill :'ixty
((;0) days after el'viC(: npon thell of this order , fill' with the Commis-
sion ;ll'epoJ't in 'Iyriting wHing forth in detail the manner and forlJ in
which they han complied with this orclel'

---

Ix TilE \L\TTEI: OF

nSLO COl PORATlO:' ET _ \L.

OIUJEn , ETC. , IX REG. \J:D TO Tl!E ,\LLEGED YIOLATIOX OF THE FEDER\L Tl:,\m:
CO::DIlSSIOX , \(''1

Docket 8.

')"'

(f) COi!plaint. JIll!! 1. 1!Jlj. Deci8iull

, ,..'

ept, , 1%-

Onlt"l' r('quiring u G-r('lt 1\\,('1;, X. , (1i:-trilmtnr of t-ntf'd glasses nnd('r the llf1me
of " Rn:n' x ::\l;' llt Gl;ls " to (lPnlpl's and c1h;tri1Jntors for r('"nl(' to rPtnilers

to CP;1SP l't'J!n'spntiJlg' f,IJ:(, ' in 11Pw."1),1I)(r , llflgnzinc f11l(1 ot!1Pr ;1(1n"rtisin;:
that "' p;lring f1irl g' la.

":'!:'

" w()ul(1 !:,Jimin,lff' ginn' from tile (' of tll!' ,yparer,
enable him to SPt' in the d:nl; nnd tltr()l1gh foc. , lnr(' , iml11"OH' Ili", llig' lJt

(1ri,- !' yisioJl ilH1 allow :)11 I1H' Ii !'!!t to 1''f1Cll lli:- t'Yl'

CO-:!I'L\lXT

':'

Pursnant to the pl'oyisions of the Fedcl'l Trade Commission Act.
and by \"jrtue of the authority \"cstell in it by said Act, the Federal

*HPllort('(1 n H.nwnd('l b,, ' I-earin:: E:.n!l11H'r ol'(lrr rlnte(l Oct. 1;), la().
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Trade Commission , h L"ing reason to believe that Visla Corporation
a corporation , and Eugcne A. Griffn , individual1y and as an oflicer
of said corporation , hereinafte.l' refe.rl'cd t.o as re. spondcllts , have vio-
lated the provisions of said Act , and it appearing to the Commission
that a Pl'oceeding by it in respect thereof would be in the public inter-
est, hereby issues its complaint stating its charges in t.hat respect as
follows:

p AH \GJL\rH 1. Respondent Vislo Corporation is (1. corporation orga-

nized , exist.ing and doing business under and by virtue of the la \YS of
the State of e\Y York, with its principal offce and place of business
Jocated in the Vislo Building, in the city of Great Neck, State of Xew
York.

Respondent Eugene A. Griffn is t.he sale offcer of the corporate
re,spolldent. 1-Ie formulates , directs and controls the act.s ,1nd practices
of the corporate respondent , including tlll acts and practices herein-
after set fort.h. His address is the same as that of the corporate
respondent.

PAR. 2, . Respondents are now, and have been for more than one

yeaT last past , engaged in the offering for sale, sale and distribution of
tinted glasses to dealers and distributors "ho resell to retailers ,,,110

sell to the purchasing public. Sa.icl tinted glasses are sold under t.he
trade name of "Rayes Night Glasses :' and are devices as the term

device" is defined in the Federal Trade Commission Act.
PAR. 3. Respondents cause the said device , when sold , to be trans-

ported from their place of business in the State of K ew York to
purchasers thereof located in various other States of the 1 nitell States
and in the District of Columbia. Respondents maintain , and at all
times mentioned herein have maintained , a course of trade tn sa.id
dcyice in commerce, as "commerce" is defined in the Federal Trade
COlnmission Act. The volume of business in such commerce has been
and is substantial

PAR. 4. In the course and conduct of their said business, rcspondents
have disseminated , and caused t118 dissemination of, certain advertise-
ment.s concerning the said device by the United States mails and by
various means in con1Jnerce, as "C0111ne1'Oe " is dei1ned in the .Federal
Trade Comlnission Act, including, but not limited to, advertisements
inserted in newspa,pers , l1ag lzines and other ac1vertjsing media , for
the purpose of inducing and which )''ere likely to induce , directly or
indirectly, t)1e purchase of said device; and have disseminated , and
cansed the dissemination of, advertisements concerning said device

by various means, including but not limited to the aforesajd media , for
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the purpose of inducing and which were likely to induce , directly or
indirectly, the purchase of said device in commerce , as "commerce" is

defined in the Federal Trade Commission Act.
PAR. G. In the course and conduct of their business and for the

purpose of inducing the sale of the sajd tinted glasses , respondents
have made certain statements with respect thereto in ad,' crtisements
c1issem.nated as hereinabove set forth. Among the typical , but not all
inelusive, of such statements are the "following:

Stop Headlight Glare
Eliminate Blinding Headlight Glare
\dually See in the Dark
See to Drjve Throug'h Fog Glare \\ith . -\lmosi: Pt'l'fect D,ntime Yis1011

Rayex glasses do not eliminate ligbt.

PAR. 6. Through the use of said advertisements respondcnts have
represented , and are now representing, directly or by impbcation , that.

the wearing of respondent.s ' tinted glasses will:
1. Eliminate glare from the eyes of the wearer.
2. Enable the wearer to see in the dark
3. Enable the "earer to see .through fog glare.
4. Improve night driving vision.
5. Al10w al1 the light to reach the eye of the wearer.
PAlL 7. In truth and in fact the wearing of respondents ' tinted

glasses:
1. ,Vill not eliminate or substantially reduce glare from the eyes

of the wearer.
2. ,Yil1 not enable the wearer to see in the dark.
3. ,Vill not enable the "carer to see through fog gl tre.
4. ,Vill not in any manner improve night c1riying vision.
5. 'Yill not allow all the light to reach the eye of the wearer.
The.refore, the advertisements referred to in Paragraph Five were

nnc1 are misleading in material respects and constituted , and now
constitute

, "

false advertisements :: as that term is defined in the Federal
Trade Commission Act.

m. S. The dissemination by respondents of the fa.1se advertisements
as aformmid , constituted , and now constitutes , unfair and clf'.ceptive
ads and practices in commerce, in violation of Sections 5 and 12 of the
Federal Trade Commission '-\.ct.

J11' F1' ((!i('is J. Chw-!on and J11', ri71i((m 

/''

JlcJluhon : II sllpport-
j ng the complaint.

JIi'. Roy C . F/'a.il7 of ,Yashington , D.C.. for the respondents.
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Ix.rTlAL DECTSlOX BY Dos ALD R. l\loonE, HEARIXG EX \3nNEH

FEBTI1)AHY 14 , ID(j.f

s:rATE)IEXT OF PHOCEEDlXGS

The complaint in this matter was issued by the Federal Trade Com-
mission all ::lay 15 , IDG3 , and was duly served 011 both respondents.
It charges misrepresentation in the sale of tintc(lllight driying glasses
in violnJioll of Sections;) and 12 of the Federal Trade Commission \ct.

\fter being served with the complaint , l'espo1Jdents appeared by
counsel and filed answer making certrin admissions bnt denying
generally any violation of In 

\y.

\. preheal'ing conference ",yas held in ,Yashington , D. , August 1
1063. :Hearings for the presentation of testimony and other evidence

in support of, and in opposition to , the allegntions of the complaint
were then held in Xe\\- York

, j\'

ew York and Boston , :Mnssachusetts

between October 1 rUlel 9 , 1$)G3. \t the jnitial he,ll'jng, the complaint
was amended to c.orrect an error in terminology, the word '; eye" being
substitnted for (; iield of vision in suhpar,lgraph,) of Paragraphs Six
awl Seven (Tr. . 66).

Throughout the proceeding, both sides were represented by counsel
and were a,ffordecl full opportuniry to be heard , to examine and cros
exmnine ,,-itnesses and to introduce evidence bearing on the issues. The
evidence so present.ed was duly recorded and fied in the offce of the
Commission.

Proposed findings of fact. nnd condusi011S of hl\\" , nccompanied by

n. proposed form of order, have been filed by counsel supporting: the
complaint and by counsel for respondents. IJroposerl findings not,
aclopted , either in the 1'01'11 proposed or ill substance: arc rejrcte\l ns

not support.ed by the cyidenc.c or a5 invohing immntcl'ial matters.
\fter carefully revic\yjng' the entil' 1'('('on1 in this procc('liHi::. ro-

gether \,ith the proposals filecl by both parties the hearing: examiner
hnds t.hat this proceeding is in the interest of tlw pnb1ic (1)1.1. Oil t be

bfl is of such 1'eV1e\\- and his obsernltion of tJw \v1tnesse::, makes the

fol10\ving nndillg"s of fact and conclusions c1ra \yn therefrom. and is-
sues t11c fol10\,ing order.

F1XlJXGS cr::: F. \CT

There is Jittle or no dispute as to the b,lSic. facts concerning the re-

spondents \ their business operations and tJ1e nature of t.heir proc1nct.
By admissions in respondents answer by undisputed testimony of



VISLO CORP, E'f AL. 679

('il. Ini'tial 1Jeei i()Jl

tIle respondent Griffn flnd the "witness Chiek (Tl'. GO t et 8eq. ;1:JO 

8eq. and 350 et seq. J and through ex 5 1 the fol1owing facts 11a vc

been established:

T. The B W'iine88 0/ Respondenl8.
1. Hespondent Vislo Corporat.ion is a corporation organized , exist-

ing and doing business uncleI' and by "FrtnG of the laws of t.he Strite
Df -Xew York , "\yith its principaJ offce and place of business IncIted
iuthe Vislo Building in t118 city of Great t;ck. State of XC\y Ynl'k,

Respondent Eugene A, Griffn is the sole oflcer of the corporate
respondent. He forllulates , directs and controls the ,lets and practicE's
of the corporate respondent . His address is the same as that of the
corporate respolldent.

2. Respondents are now , Hnd for soyeral years have been , engaged
in the offering for sale , sale and distribution of tinted night. driving
glasses. They have sold such g1a,sses to distributors flnd dealers for re-
sale , and also ha"e made direct mail order ,des to the IJll'chn.;;iJJg.

public.
Since "bout October IDol , or perh"ps October IDoO ('II' 73. 71i),

the glasses hayc been firhel'tisecl and sold under the trade nnnw of
V1s10 Night Dl'ivhlg Glasses: previousJ)' they \,ere, advertised and ()Jd
nnder the Hame liayex )Jig-hi. (01' XHe) Ghs.ses : 01' Hayex Xight (or
Xite) Driving Glasses. The gbsses are (h yices ns tlIe term "deyice
js defined in t.he Federal TracIe COlTnuission Art,

The glasses are COIl tract manufactured to YisJo s order by Hn:n'
Corporation , FJushing-, Long Is1nnd. ('fl'. 71 , 30G)

j. 

Hesponclents lw.ve caused their glasses: \ylwthel' solrl u11(l('r the
trade lIarne "Rayex :' or " Vislot to be transported 1'1'011 the11' p1(lcP
of business in the State of ew York to purchasers located in v;lriDll,
other St.ates of the l nitec1 States Rnd ill the, District of CnInmbin,
Respondent maintailL and haye maintaine(1 l conl'se of trade in such
x!as2es in commerce, ns ('ommerce :' is c1efinec1111 the Federal Tr;)clc
Commission Act. The yolllme of business )n sHcll commerce 11ftS been

and is substantial , approximately S:)OO OOO ,1l1ll1aJly" (1'1'70)

IT, The Product and Its PropeJ'/es.
'*. The ghsst's consist of plastic Jenses , tlil npper half h:n" ing" ,1

TJ:E' t1'nn cJ"ipt of hE"!1'i11 nbbrl'd:ltt'(l JIt'J"l'Il ;I TJ" ' CO!1mi sion Exhibits a 1.
n1)111 1,, i:1tl'(1 ; 'CX" : neSl)OIl(1rllt. . EX!lihjt.

. "

RX.'
'Ht'sl'nn(lf'nt. iH!nJiltp(j the ( oD!pI(1int s (lJlp"nrion;; l"Pg-:lnl:n.! the Gre(1t XE'CI;: Incnti0D,

hl1t ). ''J,onilrl!t Gl' iffn (t'sti:1t'rl that his nnd Vi s Om(,p (H1r1 rss is 73 Eao:t 5. tt!J Strept.
X('\\" Y01'I, 22 , "Xe"" Yor!, 11"1', GD, 50- 51) In the ah t'n('e of , 1J).' l'i'coJ'l explanation pi'
,his :l 'i':!rPJJt ( Ti"cl'!' 11;1IJC' . it is l1:'t'sUlJE'rj I1ntl fOill(l thnt r1l( X("W Yo!'!; City offict' is
iul!1itioual to tlle 1"rj)!CijJ ll officI' in (;)"pat Xpcl,.

1 :-('P foo/nol!':'

'Sec. 13((1), of t!1P FedE'!':!J Tr,1(1e ConllJli,, i(l)j Ad fl3 l; C. 5;3(d)J p!'o'lit1es in rWl'ti"
ncut PilI't th:lt tbe te1'm H(jcyjcr "' Ilf'illlS in"trl:/)PJJt . llppnJ'ilT!lS, :111(1 contriYances
inl('ul1pr1 . tn affl'C't tllt' ructu)"e or an.' fllJJCtiUll of the body of 1l(1n " 

r:3G-- jO-
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yellow tint; the lower portion being clear. The tint is graduated , or
gra.dient , ranging from light yellow about the middle of the lens to a
darker shade at the top of the lens. This is accomplished by dip-coating
a mLlTOW sheet of plastic.. The pIa,stie is suspended over a tank in
such a \yay that it can be dipped a number of 6mes but to a lesser
depth each tinle so that the result is a progressively heavy deposit of
tint. (Tr. 353)

The composition of the coating is " a secret. process " but two of its
elements are chromium salt and silicon. (Tr. 354)

5. There is no dispute between the parties regarding the "spectral
transmittance" of the glasses. Both sides rely on a report (eX 5)
that shows "Spectral Transmittance in the Visible R.egion.

The report ,,'as made for respondent Vi810 by Electrlcal Testing
Lauoratories , Inc. , of New York. Offered as Commission Exhibit 5
it was recein d in evidence I''ithout. objection. (Tr. 81) In the course
of their defense , respondents called the l\Ianager of the Photometric
Lnborntory, who snpervl,-ecl the tests , to explain the results. (Tr. ;:::10

et 8e'1.

The tCf3ts made are described as follows:

'8pet'l' al transmittance lJ('n nr(,Il(,Ilts in the yisible regioll ,vere lllade u ing a

l'('C'on1ing sj1el'trovJwtometer.
ransmiUaJwe measurements were made on the gTaduatc(1 demdty night c1riy-

illF; p eglasses through three r1ifferent areas: (1) clear , (2) medium tint and (3)
dark tiut.

The total transmittaJJce Yalues for eIE IJlllminant " A'"" wprc calC'ulnted from
the spectrophotometriC' datn.

6. For total light transmitted by each area of the Vislo glasses, tbe
report showed 91.3 percent transmittance t.hrough the clear port.ion;
89.4 per cent through the. medium t.int; and 83.8 per cent t.hrough the
dark t1nt. Conyerse1y, the total light "absorbed:: by each area is as
follmys :

I'rr("fi!t
Ch'ar ---

--- --- ----- ----- --------------- 

S. 7

Medium tinL-

----

-_nn__ __n__ _n__ ___nn__ - 10.

Dark tint -

---- ------- --- --'"-- ---- ------ ---

- JG. 

7. Ac.col'ding to a. graph included in ex 5 showing the spectral trall3-
mitta,nce curves in the visible region , as int.erpreted by the itness
Chick , t.he clark-til1ted top section of the ,.Tislo lens absorbs or eliminates
a ma.ximum of 82. ;) per cent of the violet region of the :spectrum.

Simihtrly a. mnximum of 82. 5 per cent, of the b1uc region of the
spectrum is eliminatecL or an average. 01 77 per cent.

5 This is not fnllv explained in the record , but It flppears that ''' CIE Il1nminant A'"
if; an incandescent (tungsten) Jnmp 1Jsed fI a :otandnl'l of measurement of 1urn1nous
trammittancc. ('11'. 10:3-104)
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E1imination by the
tabulated as fol1ows:

dark tint of other regions of the spectrum is

Percent
Grl n - -------

----------- --- - - - ----- ------

----- 43
YeIlo\v - -- ----

-- -- - - - - - - -- - - -- - - - - - - - - - -- - --- - - - - - - - - - - -- - --- - -- 

Orange-rl'd --- -- - - - -

- - - - - - - - - - - --- - --- - - - - - - - - - - -- - - -- - - -- - - -- - - 

8. The elimination accomplished by the medium t.int was list.ed as
fol1o,,s:

Percent
Violet -----

----- ---- --- ------------- ----------- -------

- .115.
Blue -

----------------- ---- ------ --- --- ----- ------

23. 0

Green --

--- ---------- --- -------- ------- -------

- 2 16.
Yellon.' -

---- ---------- --------- ------ --- ---- 

10. 

Orange-red --------

--- ---------- ----- ------- --- ------- - "

7. G

':\1a:\imom.
'\ Y('rag-e.

O. Thus , with reference to both the clark tint and the medium tint
the highest transmittance of light is in t11C yellow-orange, the yellO\\"
the yellow-green aml the red regions of the spectrum. (Tr. 3'11)

10, Various of the Govcrl1ment:s witnesses concurred in the findings
n'ported in ex 5. (Tr. l03- 1CH , 235 , 3()())

111. T lw A rlver'ti.9i'/Ig Repl'f8entation8.
11. In the. course and conduct of their business , responc1entshayc

disseminated , and have caused the cUsseminat.ioJl of, certain advertise-
ments coneerning their glasses. Sneh advcrtisements have becn dissem-
inated by t.hc united States mails and by yarious means in commerce
as '; commerce:: is deJined in the Federal Trade Commission Act.
They ha.ve included , but are not limited to , advertisements inserted
in nc"'spapeJ's , magazines and other advertising mcdia , for the pur-
pose of inducing, and which WC1'e like1y to induce , directly or jnclirectly
the purchase of such glasses. Respondents also haTe disseminated , flnd
caused the" dissemination of, advertisements, concerning such glasses
by vario11s means, including, but not Jjmited to , the media referred to.
Such nc1ve.rtisements were, for the purpose of inc1ucing\ and were likely
to induce , directly or indirectly, the purchase of such glasses in com-
mcrcp, as "commerce" is defined in the Federal Trade Commission Act.

12. In t.he. course and conduct of their business , and for the purpose.
of inducing the sale of the Rayes or Vislo glasses respondents JUlve

ac1e certain statements in advertisemcnts disseminated as set forth
in Paragraph 11 , above" Among and t'ypical but not all inc1nsive

.'nch statements arc the following;

Stop Headligbt Glare.
lGiruinate RJinding Headlight Glare,
Actually See in the Dark,
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See to Drive Tl1rough Fog Glare \yith .\.lmn:-t Pf'l'fl'C't Da:vtillf' Yi:-ion.
Rayex glasses do not eliminatl' Jig:ht.

Respondents admitted making tIll qllot('(l statements , and respollclent
Gl'iHin identified the n(hertisill ' brochures (CX ;1 and -:) from which
t he statements were takcn.

18, On the bllSis of the ach-el'ti3emC'llt ill Pyjdellce ((YX ,j and --), ,llul
ill the absence of any shmying that those :Hln l'tist'meJlts are not fairly
l'epre.sentati\"e. of l'espondents ncheTtisement , it is fOlll(l that the
quoted statements are typical of the advertising statements made by
l'csponc1ent

14. Throngh the use of the ".clYertisements referred to in Paragraph
12 (above), respondents ha"e represented , nnLl are 11my representing,
directly or by implication , that the -wcaring of their tinted glasses wi11 :

1. Eliminate glare from the eyes of the wearer.
:2. Enable the -wearer to see in the dark.
3. Enable the. wearer to see through fog glare.
4. Impron night (lriving "ision.
3. A11aw all the 1ightta reach the eye ofthe "earer.

13. Concerning the meaning of the !l(ln'rtising statements chal-
lenged by the complnint, the pleadinp:s create issues as to O1l1y two

representations. In their answer, respondents ndmittcc1 lnaking the
repl' csentaticlls numbered 2 ;) nncl-L :1n(l denied mnking only the rep-
resentations numbered 1 lnd :"5.

16. In their proposed iinL1ings, 11o\"e"er , respondents ilrgne that
,,,hen read in context , the words "actual1:,' see in the L1ark refer jo

seejng after clark when normal objec.ts of light are presellt: This
position is based pssential1y on the testimon - of respondent Griffn to
the eft'ect that "while driyinp: in the dark one has lig. ' and that tJw
glnsses ;; c1e,d with the matter of light. " Tlw Clninl ''';1:- not, m,1de ;'

conne,ction with driving in the S,lhal'a Desel'l- withont lights on :,' on1'

cnr" ('Ir. 87)
HespolHlents arglle that ;;Xo pnl'chnsC'l' ,,,iih nIl on1inftl'Y mind ""r11l1c1

be lm1 to belieye that the glasses would enable him to see in the ab eJlce

of nll light :' or " in complete (larkl1'ss.

The hearing examiner does not (lisngree \yith the. principle that
statements mnst. be considered illt.he context ill ,,-hich they an' )l(\(le,
Here : the representation is Hle ill n setting in which the pre ('nce of

)!lO light may be implied.
::eYertl1fless in yje\,- 01 resp()ndents nclJ1ission :1S wpll ns the

nnfunbignous nature of the claim , it. mnst be found that respondents
haye rcpresentecl t.hat the glnsses enflble the ,,-carer to see in the dark.

T. Hegarcling the first l'epl'esenLltioll citL' cl in Parngl'Hph 1-1 abo"e--
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that. the glasses eliminate
in context, the cJaim has
glare.

Since, Hccording to " ebster s Xew International Dictionary (2cl
ed. ), the y\"ord ::glare" cHrries with it n meaning of intense , dazzling,
o,-erpowering bright.ncss, and since , in respondents ' advertising, the
word is frequently modified by the word "blinding," the examincr is
il1eJinccl to agree that respondents ' representations have dea1t ,yith
blinding glare, whether 01' rwt so denominated. It may be assumed
that the public would so interpret. tlJC advertising, hut \'Iithont dra\\-
ing any nice distinctions beh\"een degrees of glare.

However , it is diffcult to ullclel'stall(l just why respondents insist
on that dis6ndion. By claiming elimination of blinding glare through
1:10 use of their glasses, they Jw('('sSlll'ily imply elimination of any glare
lesser in degree than blinding gJnl'c.

In view of the finding inf?' concerning- the efficacy of t.he glasses
with respect to glare-blinding or otherwise-the di:;tinction sought
to he made by respondents is of no gTent significance.

Heg-arc1less how the term "glare" may be technically defined , and
,,,hether or not. the pllbJie distinguishes hpt\yeen "g1are and "bEnd-
jng' g:Jare he faet is that respondents have represented that their

:la::ses eliminate glare.
18, The other representation that respondents deny making is that

nmnbered :5 in Pnragraph 1,1 nbove to the. effect that the glasses aJ1my
all the light to reach the eye of the wearer. This representation i:; t1w
interpretation placed lJY the compln int , as amended , on fl(lyel'tising
tat(,lJ(lIlts that. the lenses ;' do not eliminat-e li:!tht:
The examiner rejects the attempt of respondents, in their propose(1

findings , to qualify the claim to mean on1y that the glasses "do not
rlimill,ltP li ht ll' ccs ar:v to enabJe the ,YE'arer of the glas es t.o see

pfl' ccti,,"ely ,,-11ile driving nt night. ' Hespondents argue that

, \\

hen read
in context , the claim that the Jasses (:(10 not eliminate lighf' nH'ans
that they do not eliminate light. "to the extent that the wearer of the
Q:lasses is p1'8yented from seeing ciTccti, c1y while dri,-illg at night,
Such a repre ent.ntion obyio\!sly is include(l ill the adyertising state-
ment, but the c.lrin1 is not so deEmit-ed.

10. He.re ng-ain , as in the case of ;' see in the dark ' the respondents
are undertaking to change the pl dn mea.ning of words that they th811-
eJYes have chosen to use. The record niforcls no basis for a finding that.

respondents ' advertising claims regarding elimination of light embrace
the qualifications or 1imitntions that 1hey say W( J'e intended.

One does not haye to 1)8 nndu1:v tensitive to the protection of t.he

glare-respondents ' posit.ion is that , read
been made. only ""lith respect to blinding
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gullible a.nel credulous to hold these respondents rcsponsible for the
1iteral mea.ning of t:he words that the.y haye chosen to use in advertis-
ing. G The word "e)imjnatc is "a ,yorcl of common unc1erstancling,
and does not carry the connotation contended for. In the absence of any
showing to the contrary, it must be fonnd that respondents used the
word in its "ordinary and commonly accepted unc1erstanclil1g. Intu'
nalionalPaTts COTp. Y. FTC 133 F. 2d 883 (7th Cir. 1943).

IV. The P,'oof of JIisrepi'esentation.
20. In truth and in fact , the \YCari11g of respondents tinted gbsses:
1. ,Vill not eliminate or substantially reduce glare from the eyes

of the wearer.
2. 1Villnot enabJe the wearer to see in the clal-k
3. 'Vill not enable the earel' to see through fog glare,
4:. 'Vill not in any manner improve night driving vision.
.1. 1Vil not. an ow aJJ the Jight to reach the eye of the wearer.
21. The findings in Paragraph 20 were reached after carefnl con-

sideration and weighing of aJl the evidence presented by both si(1es.
The determinations set forth find support for the most p:ut. in the
testimony of four expert witnesses presented in support, of the com-

plaint, and also in certain of the testimony presented by respondents.
As will be demonstrated , the conflict between the testimony of the

Government' s witnesses and that presented by respondents is more
appanmt. than real.

To the extent , hmycvel' , that there is a (,ollfljct the examiner Hncls

that the weight of the cyidence supports the allegations of the

complaint.
22. The fonr expert 'witnesses presented in support of the ('omphint

log' ether 'with a brief summary of their qua1ific.ations, are as foJ1ows:
Pl'OfUi801' Charles R. JI((' Asso('jntc Professor of E1l'c'trical En-

gineering, Pe,nnsyJnmia Stat.e rniyersity, 17niversity P:lrk, PelJ1syJ-
vanin since 1948. lIe hoJc1s a raster of Science degreE' from the
l7niversity of l11inois and has been engaged in teaching and research
since HJ:35, HJS activities in the HeJd of night driving problems include

the follo-wing:

ln60- dn te 

- - - -- ---

Coni"nltnnt on I-ighw3 ' "ii"ilJilit . Westing-hollse Corp,

IllnmiJJHting Engilwering ociet:- Research Gr' (lnt: l,' jsi-
bilit . in FO;l'

Consnltant on YisibiJity Fl'oblf'm:-, Xew JeI. s('.' 'luJ'n)JikE'
Al1th()rit

('1RinnHn, Popel's Committee of the Xlg'ht Yj;;:jT)iJi ' Crfm-
mittf'p , Highway HpS(, lr('h J1mlrd, Xlltional , '('a(1em ' of
S.dellef'

, - -- - --

7 --

---

1862__

------

r, Cf I'njN' /"N' /;ompf/iI!l. D. S5: S (;\0, 7, lf16;)) f63 V, r. J 282J.
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Xig' ht Vi.-:i1Jilty Committee , Highway Rese:u' cb BO:1rd,
Xntionnl AC"11(lem,\' of Sciencp::.

::lotor Y('hicIe Lighting Committee , Illuminating Ellgi-
lleerlJJg Society- Yice-Clwirman and Cl1airm1l1H:,lect
10U:3-64.

Publications and studies in vd-lic.h Professor 3Iarsh has uecn in-
volved have covered such subjects as " ligll\ya)' Visibility in Fog
Headlight Dimming" ,md "Optical Problems." (CX 6)
Dr. Gerald E. Fonda-Practicing ophthalm01ogist in Short. I-Iills

New J'ersey, and Associat.e Clinical Professor of Ophihalmology, Xe'
York LTniversity Post-Graduate jUedical SchooL I-Ie is also aU.ending
ophthalmologist at St. Ba,rnabas :;fedical Center , Kp'wal'k , New tTersey,
and at Overlook Hospital , Summit, KC\y ,Jersey, and is Assistant
Ophthalmic Surgeon at the Nmy York Eye & Ear Infirmary.

Dr. Fonda is a diplomate. of the American Board of Ophthalmology
(1947) and a Fellow in the American CoJJege of Surgeons (1\1,,8). Be
is a member of the Illuminating" Engil1ecring Society, the Vision Com-
mittee of the X atianal Research Couneil , and numerous othcr profes-
sionalorganizations. (CX 7 , Tr. 174-179)

Dr. Fonda is the author of numerOllS technical reports published
in professional joul'1als and has made a number of preseniations at
professionalrneetings. (CX 7)

Dr. Oscar W. Richal'ds Chief BioJogist, American Opticn1 Com.
pany, Southbric1ge Iassachllsetts, in charge aT t.he. Biolog-ical Optics
Section in the Research Laboratory. Dr. Richards receiveclllis Bache-
lor of .A.rts anc11\Iaster of Arts degrees from the UniYC'l'sity of Oregon
and his Ph. D. from Yale l niversity. He has been on the faculty of
both these inst.itutions and at Clark L--nivel'sity. I-Ie aJso has been a
lecturer at ,Vomall s College , New rIayen , Conneetiellt: rniversity
oT Buff'alo , and Brown TTniversity-

Dr. Richards has been Chairman of the Hesearch Subcommittee of
the Highway Research Board sinee 1957 and a member of it ::ight
Visibility Committee sin('e 1\)51. The national committees and pro-
fesslonal societies with 'which he hns been affliated are set ont at length
in CX 813.

Dr. Richards hns been a. pl'olHic '\Yrit( , and the bibliog-raphy of his
"ark eO\'ers some 16 pages. (CX 8C-R) Iany of them han dealt
\yith subjects closely related to the problems involved in this proceed-
jng. For several years, Dr. Richards has rcvic\yec1 annually the litera-
ture relating to night drivjng.

Dr. EYi1.st l-Voll-Research . ssociate of the Hetinn Foundation
Boston , 1\lasstlchusetts; Hcscarch Feno\\ in OpJJthaJmology. -:Iassfl-
e-husetts Eye & Ear Infirmary, Boston: Jnst-rue-tor in OphthalmQlogy,

195U- da te_

--___

ID3G- date____

_- -
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IIarytlrCl :MedicaJ School; and Research Associate in Psychology,
,YenesJey CoJlege.

Dr. ",Volf has a Ph. D. degree in biology from the niYeTsity of

lIeidl.lberg. lIe has been engaged in research and teaching lor many
(',lrs. and is a member of the Kight Yisibility Committee of the High-

,yay Re3carch Board. The list of publications of ,,-hieh he. hns been
author or coauthor is impressive. (CX $L-\.

::2:. In the field of higlnyay yisibility and night driving glasses, it
;lppl',U' S that. Dr. Hichal'cls is pre- eminent.

Hesponc1ent.s them::eh-cs recognize Dr. Richards' special qmtlifica-
tiOll=".

At the outset of his exallination respondents made the simple
('()l(' c:.sion that Dr. Hichnrds ' quaJjficntiolls as an expert were llecept-
nhie. (T!'. 230)

In the ('0111','3(' of (,l'oss- exallination ho"\,,eyef t ,,,L\S c1cn Jopec1 that

Dr. Rj('111rcls hn tested tinted glas cs for rnfllY years nnc11la:3 " read
practically cYel'ythill ' in the. field of Jitel'atnl'e articles and publi('n-
tion5. ,,,itll respect to lenses for night drjying" lIe is " fft1niliar ,,'ith
the yie\ypoints of YariOll researchers, " (Tr. 26r-;)

Ln. tel\ respondenb ' conm:d said of Dr. Hiclmrc1s:

Hf' j;. n H' n- f'):("p!lIn1 man in hb field. HI" Jw,;; read n)jl \Y1'itteJ) SC01'E'S of
;1rtid!- . Hp hils rH,pl1r(-lwd for man:v 1l, . He "-(ll'k.. for fin optical COlljlall)'
11\;)t I ;lJl certain 1;:(''1):- up to f'H'I'y" JH'\Y de,-p)o)1l1cnt in the oj1ticnl fip1( IJY irs

()1lJ1f'titors and \) - others.
I :111 H'r)' ('e1'ta1n that therE' i,m t ml t11iJJg g' oing on in the ojltieal field that Dr.

Hil'l1nnjs (;Oesll t kll()\Y n)lont. . (1'1'. 282

:?.J. On the other hanel , respondents reqnest tlJ;l! the hearing ex-
aminer clisl'' ,fwrcl in its entirdy the testimony of 1:- rofessor larch and
Dr. Fonda.

This the eX llniller (lec1irws to do.

:). Cro e.xamination of Professor Inrsh disclo ('d certain 1imita-
tio!1s on his kno,dec1 (' of ophthrl1molo !2'Y and relatec1matt,ers. Adlwl1y.
respondents posit t.heir criticism of Pro-lessor Jfnrsh 011 his lack of
fillnilinrit.y or disagreement ,yit.h certain books and ot.her pubJicntions
referred to in cross-examination by respondents' counsel but neyer

estab1ished t.o be fluthoritati,-c and llcn'T rccel,' eel in e,-ic1cnce.
Irrespective of Professor larsh s limited knowledge c.oncerning

tlJ(' .tl'll('tlll'e and mechanics of the eye , it is npparent that his eclnration
tmining and expel'icll('(' qualify 11im as an expert in the field of high-
way illumination and night c1riviup-. His 1ack of fami)jarit - "\yit.h

dazzling glare" as a technieal British tern1 is surprising but not
c1i ('redjtjn . (Tr. 128-29, 28D-DO)
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Although he did tend to quibble and become e,-asi, e ",hen he ",yas
led into nbject matter outside his specialty, the examiner does not
consider that this requires that a1J his testimony be. disregarded. 1-1is

stimony has been ,ycig-hed in the light of the admitted Jimitations
OIl his qualifications.

311'. ::Uarsh :freely conceded that. he had neyer llflde. any iJu' tip..a-
t1cm or study of tinted lenses for night clri, ing, and has not written
anything on the subject. lIe has read some of the lite.rnture. ('1'1'. 1:211-
121 )

Defining an expert as "someone who had mnclc more tl),ll an onll-
IHlI' Y study, 01' had more than ol'clinary experieJ1C'c in a fieJd " Professor
::Ial'sh considered himself an expert ill the fielel of tinted lellsef'. " Inc1i-
reet1y" he has made marc than l"tl ordinary stnc1y 111 the ileld of nig-ht
dri\- jng tintec11enses. (Tr. 123) By this he nH-:ant he had exp('rti e in
tJw gcneral field , deri\ ed from to.'::1S jll\'ohing
the use of colored ligbt DehieH'd tJY' l1f'nll other tl1nn llaYillg ,\ HUet Jwf()1'f' tl1e
e:n_'. which is quite yaJicl in oplicfll morlpl:,. to eol')1' tlw Ji ht ROllreC fl.'; wi:ll as
to color tlw Yiewing- filter. ':' .;. " (Tr. 12-:)

26. Simila.rly, respondents hfl\'c 8hOlyn no basis for disqualifying
Dr. J, onc1a as an expert , either for ynllt of knOlyleclge or for bias, IIis
qualifications (CX 7) speak for themselves, ftnc1 l'espollrh:nts main
objection seems to be that his testi.mony is not in accord \\jth their
theories.

Dr. Fonda refused to snbscribe to reSpOJ1(lelltS' theory cOllcerning
the significance of the. short -W!l\'e blue and violet in the field of head-
light gl Lre. 1-lis testimony on this subject also may vary to some
extent from 1lwt. presenteel by the other Gm-ernment experts.

This is a -factor that the examiner has taken into account ill rear:hiJJ
his decision , but contrary to respondents. contentions, doc not rlj.:-
lJualjfy the "witness 01' demonstrate bias.
In considering the disparagement of Dr. Fonda s testiJ:uny by

respoll(lents, it is interesting to note that whereas respondents' C01l1-
"3e1 indicated surprise, jf not increc111Jjty, ,yhen Dr. Fonda declined to
agree that there was a rlit1'erence of 100 pCI' ccnt in :l visual acuity of
20/20 and one of 20/40 (Tr. 222-224), respondents. OW11 \\jtne:; Dr.
Cohen , stated that "Given a percentage of visual effIciency of 20/20
at 100 percent, the i-\merican :)Iec1ical \.ssocicltjon has det.ermined that
20/40 represents 83. 0 per cent of visual efficiency. " (Tr. 367)

27. Defense witnesses, besides the indivjdllal re poJJdent Griffn
ere- :

Dr. 11'uiin Cohen-Practicing ophthnlmoJogist in New York CHy.
He is Assistant CJinical Professor of Ophthalmolol.'Y at the New York
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University Post-Graduate College of Medicine and is affliated with
a number of hospitals. He is a diplomate (1052) and Fellow (1053)
of the American Board of Ophthalmology and a Fellow of the Ameri-
can College of Surgeons (1059).

Dr. Cohen has been the author or co-author of articles in professional
publications, but none have been directly related to the field of night
driving. (RX 2)

As a matter of fact, Dr. Cohen stated that he did not hold himself
out to be an expert on night driving. He did , however, consider him-
self an expert in the fieJd of night vision " to the extent. that night
vision forms a portion of my practice of ophthalmology of which I am
a specialist." (1'1'. 410)

A. R. Chick Ianager, Photometric Laborat.ory, Electrical Testing
Laboratory, Inc. Mr. Chick's qualifications are list.ed on RX 1. They
are not, detailed here because there is no issue as to his qualifications.
As noted , both sides rely on the test he made of t.he Vislo glasses.

28. The evidentiary basis for each of the findings in Paragraph 20
S'llpTa is set forth seriatim.

29, The finding that the Visla glasses: "\Yi11 not elilninate or sub
stantjally reduce glare from the eyes of the \"carer" is supported by the
unanimous opinion of the fonr experts who testified on behaH of the
Government. Their testimony is to the effect that while the, Vislo
glasses may reduce glare, t.he re,duction is negligible because the

glasses--ven the darkest tjnt-fail to cut out an appreciable amount
of light. On the other lu:md their testimony is to the eflect that a1-
though the amount of light eliminated is insuffcient to reduce glare
appreciab1y, it is suffcient. to reduce visual acuity to a signific.ant
degree.

30. "'Vhat is glare '? There is no single clear-cut definition in this
record; the word is variously defined by the experts , but the import of
all the definitions is similar.

31. Dr. Jlichards defined glare as "Any amount of light. which spoils
or decreases vision , any extraneous light r ,,-hic.hJ would spoi1 or de-
crease vision. :: 7 Glare is produced by "Any light source that hes within
the line of vjsion ,,,hich does not. c.olltrjbute to the image ,

, ' ' '" ,

(Tr.25Q)
Headlight. glnre " ould tend to cover the image of the road yon are

looking at and wash out the contrast Dr. H-ichards said; " the effect
would be a generaI'veiling and reduced contrast. :: (Tr. 254)

2. Dr. "'Volf defined gJare ns ': adverse light which makes yisibility of

; 'rJIi " definition jc ;; ;lccpptnbJe " to rpspOn(1rDts, (;Tl'oposptl Fin(ling's " rtc" page 8),
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objects exceedingly hard/ and as " light in the wrong place. " ('II'. 30;'5)
33. Dr. Fonda described glare as ;;an uncOlnfortable sensation caused

by too much light , cOllstrietec1light or poor distribution of light which
in extreme cases , ma.y interfere ,,,ith vision. ': Constricted light Ineans
focused light.. Dr. Fonda eXplained: " If you shined a flashlight into
my eyes, that would be glare, A searchlight would be constricted light,
(Tr. 181-82; see also Tr. 200-05)
34. Professor :Ma.rsh defined glare (including veiEng glare) as "the

reduction in visibility of a target due to light from some other area
of 1he field of vie,,: " lIe doesn t "quarrel" "ith a. definition of glare
as " The sensation produced by light so invading the eye as to inhibit
distinct, vision.

That definition seemed "all right"' to the ,,- itness, although he
wouldn t state it that way. " ('11'. 125-27; see also 1'r. 127- :JO)

35. Respondents ' expert , Dr. Cohen , defined three " types of glares

,,-

hich are more in the nature of quantum of gla.re."' His classifications
n re as follows:

Yeiling glare- an amount of glare uffcieJlt to cast a veil or haze over the
vision. This is adventitious light whieh has value to the seeing image.
Dazzling glare- where ron have glarE' , or adventitious light, surround(ingJ the
image itself.
Blinding glare- glare of suell intensit;v to blanch out the useful image entirely.
(Tr. 409)

36. There was some recognition by all the Government s witnesses OT
yarious degrees of glare , out no general accept.ance of Dr. Cohen
classifications or definitions of ': veiling glare/' " blinding glare ': and
dazzling glarc.
37. For purposes of this proceeding, "glare " may be taken to mean

light of such a nature or degree invading the. eye as to cause dis-
comfort in the eye and a temporary loss or impairment of cent.ral
v1810n.

:38. R.egarcling the ef1'ectivcness of the Vislo glasses in eliminat.ing or
reducing gJare, the position of the G0'-ern11ent' s witnesses may be
smnmarized as follows:

m. Professor ::larch expressed the opinion that t.he \Tislo glasses
wou1d not stop headlight g1are. (1'r. 106) He explained:
It enuld ::top glare only by rerluC'JJg the amount of light reaching the eye from
tlw glare source and ordinarily if hcad1ights are glaring, the Dllount available is
"'0 fill' in ('xce " of whnt ,'could proc1ncc glan' tbat attennating it by 16 or JT per

cpnt would be in:-ignificant. (Ir. lOT)

Thus: according to 1Tarsh , the. reduction of headlight glare by the
Yis10 g1a3ses,,,' ould be so small that it ,,-onld not. sllbstnntially aftrct the
g'b rr probJenl.
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40. The opinion of Dr. Fonda-based on his examination of the
glnsses his backgrolllld his ecll1c,ltion and his expel'icllCe- \ya:: that
the yrearing of these glns es \Yill not: ;;stop " lw;lcllig'ht glm' (; or ;'clill-
illn.8 ' glare. from the eyes of tIll Yreal'Pl'. (Tr. IN.

According to Dr. Fonda , the glasses wi11 ;: l'edllcc " glare " toO some
extellt: (Tr. 18;') , lSD-DO), but the l'ec11\ctinl1 i. 110t. of any pl',lctlral
nlne. It is so slight in proportion to the brightness of the light that

Jie does llot think it is " npprccinblc:' (Tr. lS;3-8G)

41. III 1)1' .Richill'cls ' opinion , tlw Yislo glasses wonlc1not h:1H' ;; HJlY

cUed on any scrious glnl'E'. " They ,,' o111c1l'edIlCe glare only to ;' n nep:l i-
gible degree. " (Tr. :2;');1) I-lis opinion is the same \yith regard to any type
of p:b!'e. (Tr. 2:i4)

Dr. Richards ' opinion is lmsecl on his oxaminntioll of tlH' Yi l()

glasses, hi.s education , his experieJlce and hi I'Pse:u' ch in tl1( 1i('1(1 

optics alh1 vision. (1'1' :2;):2- ;):1)

Ac('orcling- to this \yitness , Ll e of ,1 ycllO\y le, lIs like t1wt ill the Vi
"es :' would reduce the eilpd oj' gLlrl' t ': :1lonlld 1:L :20 1)()''el1t

depending on tlH adaptation h Yel of the \ye,ner , and ' \Y01 ld reduce

his seeing of the road the SaJlle amonnt. (Tr. :Wl)

Dr. HiclJ l'ls kno\ys of " no good C'ientific infol'l1ation reaching tlJ(
condllsion that ';yellO\y tinted glasses are eHcctllill 01' hay? merit for
night driying."' He, 1;110"\YS of no rC'searchers "\yho ha\-e reached th,lt
('onc111s1011. ('1l'..:2(i())

In the ('onrse of f11rther c'los:,- rx:\lllll,;t!()ll. respondents

. ('

1)(111,-(,1

inquired wllether the me,rits 01' yell 0\'- Hight c1riying gJas. c:C's arc stiJ1

uncertain. :' To this question , Dr. TIichnnb rcsponded "

?\-:

ot. at nl1.'

('11'. 270) He "yas then askeel 1\hetller lw meant. that. it is cerbin that
night. driving glasses han 110 y,l1uc. (Tr. 2'10- (1) I-lis an:3,yc1' ,yas:

1 believe that all of the e.sperts on yision hold that opinion. " ..11(1
Dr. Hichill'cls is ('('rtain of it in o"n mind: " 'Yle found (Jut l!J

they \\" re IF;eJess D,lCk in 10tJ8". err. T1)

2. Dr. 1'1 oJf Jms examiner! illl) testrd the Yislo gbsses. (1'1'. 30r,)
011 the basis of that examination , top:ether with his eclucation, ex-

perience andl' csearch in the field of optic:: all(l vision , his opinion is
that the Vislo glasses '; dll not elillillate g1nl'C ('1r. gOT) 01' blinding
headlight glare. ('11' ::11)

They will recluce g1are but are not of "any practical yalu(' for
night driving.

:: _

:\lthollgh t.he dark- tinted portion of the glasses reduces
the amonnt of lig"ht. coming to the e e D - lG per cent , Dr. ,Yo1f said,
at the same time you haye to see object.s on the road "hic.h are abo

rcduced 1))' the same amount of 1G pel' cent: so yon end up with the
same reduction of brightness on both things, on the gla.re finel on
what you are supposed tosee." (Tr. 30i-OS)
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Dr. ,Voli does Hot think t-hnt the "\yparing of tinteel lenses is the

solution to the problem of glare in night driving. (Tl'. 309)
43, To overcome this consensus of expert. opinion , respondents rely

on the opinion tcst-imony of Dr. Cohen , an ophthalmologist, and the
c\-idencc of certain tests performed by him ('.1'. 368 375 et seq. anel by
others (eX 5; Tr. 330 et 8P1'

44. It is signifiea, , howe\'er , that Dr. Cohen "\yas extremely guarded'
in his defense of respondents : advertising claims in the field of glare.

Although he indicated that the glasses would stop yeiling glare and
reduce tIle ': recovery time :: after light shock cansed by glare, he 11e\-

did specifically aIld nneql1ivocally state that the Vislo glasses "\yould

eliminate or stop headlight glare , dazzling glare or blinding glare.
At most , this "as suggested by his statement that the yellmy lens "\yonld
filt.er ant " the ma.jor componcnf: of the glare S0111'CC. This is considered
in more detail i-nf1'

45, There is a cllrious inconsistency illresponc1ents' position that. the
Vislo glasses '" "\Til1 eliminate. h1inc1ing headlight ghre, and will snb-

stant, ialJy reduce other forms of glare. " (Proposed finding No. 10; see
ill so pages 8 and 0)

The record inclica.tes a1lcl Dr. Cohcn agrees that blinding glare

is the most extreme form of glare. Yetrespondents claim to ': elil1inatc.
it "\yhile. only "reducing ' othcr unidentified forlTs of g1are. If the

glasses can eliminate blinding headlight g1nre it. follm\s that they also
cnn eliminate any lesser form of glare.

On this record , the finding is that the Vis10 glasses can do neither.
4(-) Dr. Cohen described as "a fair statement" tIle responc1ents acl-

ertising elaim (CX 4) that the Vi do glasses " stop headlight glare.
It, is a fair statement, he said , to the ('xtpIlt that' the yellmy color of the
lens gires ':sharper defillition rlncl to " the extent thnt. the l'ecovery
tinlP 

::: .

':: "\yith the use of the ?-las es is hortened 

':: ':: .::

:: (1'1'408)

The recorrl does not indicftte hmy "sharper definition :: stops glare
but. " recoycry time" refers to a lest by Dr. Cohen pnrporting to sh0'\
t.hat, he glasses rednce the time required for the eye to recoyer from an
exposnre to extrcnws of light so thftt it may ftgnin see cJearl:v. (1'1'37;'))

Dr. Cohen first avoided the direct question

, "

,Vi11 these glfsses
stop headlight-, glare " lIe pnrnphl'n t'c1 it to call fm' ;: H sl1bjcctiyc inter-

prNntion of \ylwtllel' he helip,-ecl the ghsscs ;' \yjl1 t01erare g1nre better
than \\ ithout theJJ" To that q11'StiOll, J1( ;; ,yo111c1 lIan:' to Sfty )T
(TJ' JOS)

47. ,VheJl the direct qnestion was repeated, Dr. Cohen again parried
saying ",Ve will have to get what glnre in the field would mean. " (Tr.
408) After defining his three classes of glare. (sce Paragraph 35
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'Jupra), he said he believes the glasses onld stop veiling glare by
1aoking through the yellO\y portion of the lens." (Tr. 409)
48. :Next, without directly answering as to "blinding glare ' and

dazzling glare," Dr. Cohen set forth the thesis that constitutes one
of the key clements in respondents ' clairn that the Vislo glasses stop
glare. He said "dazzling glare " is

an irritating portion of the spectrum which is ill the ulne-violet field, nnd the
yellow filter, being the complementary color to the blue, wil filter ont 1Jhll, and

o by filtering ont the l)lne, this wil also filtc!' out the mfljor COrnpOlH'llt ot wl1at
we uelieve to be the glare source. (Tr. 4DD)

It is possible to get glare from other portions of the spe,c.rmn , but
the blue field is considered to be the area. of' the greatest quantum

if you will , of glare ensuing from anyone particular portion of the
spectrum."' (Tr. '10)

Dr. Cohen ,yas unable to state the, percentage of bluc in alltolTlObile
headlights. 1-Ie said the headlight, as an incandescent

, "

would haTe a
blue component ' but he cOllldnot state tl1(;; exact percentage of Glue
in it (Tr. 41O)

Dr. Cohen insisted , hmyever , tJUlt a reduction of the blue component
of headlight glare reduces the amount of g1are. reaching the cye. He
stated:
I cannot give you an exact. pen.'f'ntage, but I can give it to you as a principle that
\Then you eliminate blue from a light source ou wil eliminate what is consirlered
to be' one of the most impol'tfint sources of gl1ue. (Tr. 410)

49. This statement of Dr. Cohon is coupled with the undisputed

facts shown by ex 5 to provide the foundation for respondents
defense to the glare e1imination charge.

As set forth in Paragraphs 7- suppa ex 5 shmys that the VisJo
glasses reduc.e the short '"ave violet and blue regiolls of the speetrlln

substantially, l"Ll'ticularly in the dark-tinted upper portion of the
g1f,sses. The glasses eliminate an a.\' erage of 77 pel' cent of the short
wave blue in the dark tint , and 23 per cent in thf', medium tint. (Tr.
337-:J8) The dRrk tint eliminates a maximum of 82'; per cent of the
short wave violet; and the medium tint, 151jz pel' cent. (Tr. ;188) From
t.his , respondents argue:

Since the greatest Illlount of the short wave dolet and !Jlve regiolls of the
spectrum are eliminaterl hy the dark tinted portion of the \'islo Xight Dri\"ing
Glasses , and since these two regions , particularly the blue , are the major canse
of glare, it must nel'essarily follow that the ma lor portion of glare is eliminated

. \vearing the gJasses. It must further necessarily follow that b ' eliminating
the major portion of the glare, the blinding eifed of glare is eliminated , antI

that other forms of glare are substantially reduced. if not entirely elimi-
nated * , . (Proposed Findings , page g)
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50. But reslJondents claim too much when they say in effect that all
the witnesses except Dr. _Fonda agree essentially \vith some or all those
conclusions.

51. Professor :Marsh conceded that the upper port.ion of the Vislo
lens " would reduce blue to 33 Jercent transmittance. :: as an avcrao'
(Tr. 160)
In choosing to cite Professor 1'1arsh here, despite their earlier efi'ort

to discredit his expertise, respondents fail to refer to his previous

testimony that an regions of the spectrum could cause dazzling glare.
Ie stated that any color could cause dazzling; yellow could if the

luminance were high enough. (Tr. 157-58)
52. R,espondents ' shorthand summary of t.he testimony on this sub-

ject (Proposed Findings , pages 8-D) does particular violence to the
position enunciated by Dr. 'WoIL

After agreeing that the dark-tinted portion of the Vislo glnsses

eliminates about 84 per cent of the short wa\-e blue , flnd the lighter tint
eliminates abont 25 per cent of the blue , Dr. ,Volf conceded that it is
the hlue , the violet and the ultraviolet that produce "scatter ; so to
eliminate glare , it is desirable to eliminate as much of the violet, llltra-

iolet and short waye blue as possible. (Tr. :J18-1fJ)

On redirect examination , however , when Dr. 'VoIf was flsked about
the amount of blue transmitted from autornobile headlights at night
he indicated there is " relatively litt1e : blue in a.utomobile headlights.
He was then asked:

',"auld the wearing of the Vislo night driYing g-lnsses hw,e any effeet, any
practical effect , on the blue that is transmitted from an oncoming at1to1lo1)ih
headligbts witb rpgarc1 to the elimination of the slJOrt waye !JIm':

To this , Dr. IV olf replied:

J don t think it makes any difference at that leTeL (Tr. 321-22)

Pnde.r further cl'oss-examilHltion.
accentuated by the short wave blue.

Dr. 'Yolf agreed tbat glare is
Then this colloquy followed:

Q. So when the car l'omes toward YOIl and glare gets in your e;ye , that glare
to a large extent is caused. by the short wave blue, that section of the spectrum
of your eye:

A. Yes.

Q. And if you eliminate that , you get le s glare?
A. Yes. (Tr. 323)

Hegarding the fact that the dark tint in the Vislo glasses eliminates

8 :'fany of respondents ' record citations (Proposed Findings , pag-e 9) baye to do with
cbromatic abberation of the e " but its relationship to glare is not J'bown , Whateycr tile

effect of the gl sses on that phenomenon , it does not resulye the glare questiun
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84 pCI' cent of the short. wave blue , the question ,yas asked whether that
84 pe.l' cent represe.nts a substantial eliminatioll. Dr. ,Volf replied:

III COJlJJ'ctinJJ \dtll the tungsten fiament lamp uf the headlight, I think its
inf'iglJiticant. (Tr. 323-

Dr. '\VoJf Iyoulclnot agree t1wt the glare is l'edueccl by SJ pel' cent.
He explained:

Your glare is not only prodl1eed b;V the Llne light: there is the total . pectl'nm.
'l' he I.Jlne (llone dOC1'l1 t 11lYP fl lot of light in your vectl'nll. You have a good rlf'fll
of radiant PJwrgy around ,,-hieb if yon don t have the IJlnc or the greeu or tlH' red
it til can. glare,

" You do not take one vart of the spectrum , Illt on tnke tbe tntnl.
1'. :- -ll

'lll( tlltnl nm(Juut (If f' 11('rg:-" which r",:)el1e.i; tlw rye i seattPJ'f'(! flrOl1l1rl. y()U
call (:llt ,"cnttel' with the green light aDd l'ec11igl1 if yOll IIHlke it strong eHong-h.

'il1 (,;1I111ot bill(l llH' dO\n1 aud say if :nm tnke the bln(' ont yon re(lncp
gh1ll' b -! jJt'l' cellt , furgetting" thf' gTPeu 1!Jl1 yellow anrl f'Yl-r tl1ing else or tlw
\\"hit!, ligbt \\"hkl1 can:,p.': n gTPHt (1P;\) of it. 1 am \lot g oiug nlong with that: 1

ean t. (Tl', :J2-!-2J)

!5:. Dr. Foncla testilied 011 cToss- exnmination Uwt. the Yislo glasse
cut ont '; the shorter end of the spectr1lm :- ,yjt1t the greatest cut-out in
the short,nlY\? blue (Tr. 108): Imt he did not cOllsic1el' thj:: ;' sigllifici111t
,yjth l' l'spect: to either dazzling dal'e or n:iling glare. (Tr. :20+-();3)

Later. respondents ' cOl1lsel asked a qnestion regarding ': c1nzzling
light, " (Tr. 219-:20) The question is confusing in jts t.er1ninology lmt
Dr. Fonda made clear that the clazzle depended more npon the qU;1ntlt
of the light than upon jts color. ,Yl1Pther the Jight is blue or red is
not ;1 significant L1CtOl' for a light-adapted eyp. (Tr. 220)

54. Dr. Ric.lwrds also tonched briefl ' on this subject. ('1r. 2'(;)- '((i).
but. nnf()ltllnnt.ely, the colloquy is not il111min;1ting.

55. 'Ihus the evidence leads to t-he conclusion that although the
Vislo glnsses admittedly screen Ollt much of the short,yaxe blue ane)
violet 1ight this is not a significant fllctor in the elimination of auto
mobile headlight glnn' - hlinding or othe1'\"ise.

55. As prc,-iously noted , respondents rely also on a. test JIncle. by
Dr. Cohcn respecting " recoyery time. '- ('II'. :- 7;) rt Sfl). Be defillNl
this term as meaning t.hat time., nsnally expressed ill scconds 1'r.-

qui1'ecl for the eye to r('('oyel' from an expOSUl'e to extremes of li 'ht so
that it may again see clearly." Dr. Cohen had made t.he test. at the
reqnest. of respondent. Griffn.
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Using a device call eel po1't.aglarc instrument. , Dr. Cohen sought to
ascertain the recovery time of a ,yearer of the Vislo glasses a,s cOlllpared
to the recovery time of the same person when not "earing the glasses.
The tests were made on himself , 'his \\ife , his daughter, respondent
Griffn and frs. Griffn.

57. Dr. Cohen described the test in substance as fol1mys: The test
subject is exposed to bright headlights for five seconds. At the instant
t.he head1ights al'c turned off , a test Jetter is il1uminatcel within the
field of vision of the subject , and a timing dev.ice mea,sures the number
of seconds required to recognize the test letter.

All the subjects were first tested \yithout glasses. Then each "as
tested wearing the Vislo glasses.

Dr. Cohen made t"o tests on hirnself. lIe first tested himself without
glasses, then tested the other four subjects ,yithout gbsses. This took
about 20 minutes after Dr. Cohen s first exposure to the headlights.

Then he tested himself \,earing the Vislo glasses. This was followed
by a simiJa.r test , using the Vislo glasses on the other four subjects. The
same complete procedure was thelll'Hlone Oil Dr. Cohen approximately
80 minutes later.

3S. Dr. Cohen first testified that. his recovery time on the first test
without glasses was three seconds. He 1ater stated the correct time was
9 seconds. The time of three seconds \\as registered on the second

test "it.hout the glasses.

For Dr. Cohen, use of the Vislo glasses shortened the recovery time to
2 seconds in the first examination: alld 2.3 seconds in the second

examination. Thus, in each CHse, the recovery time was shortened by
7 of a second.
According to Dr. Cohen , the recovery time for each of the other

subjeds \yas shortelled as f01Jmvs:

Seconds
):Irs. Cohen -

- - - -- -- - -- - - - - - - - --- - -- - - - - - - - - - - - --- ----- -------

Susan Cohen -

- - - - - - - - - - - - - -- - - -- - -- - - - - - - -- - - - - --- - - ---------

:\11's. Griffn -

--- - - --- ---------

:\1 r. Griffn --

- - - - - - - --- --- - - -- - -- - - - - - - --- - --- -- - - --- - -_. - - - -

1 Approxinlfltely.

Dr. Cohen sni(l the recovery time for 2\J1'8. Cohen W tS 3.4 seconds

without glasses, ancl 2. 9 se,cands using the, Vislo glasses. fIe could not
recalJ \,hat the respective rendings "were for his dnughter, Susan , nor
did he state respectin: readings for ::Jr. and :Mrs. GriiIn.

5\). Dr. Cohen gave his slatement of the test results from melnory.
He st.ated that the resu11s \ye1'e not rcduced to \\Titing " r aJt the timc.
(Tr. 37'7 In answering the guestioll ns to the test resu1ts on ::11'5.

Griffn , Dr. Cohen sidc1:

356-438--70--
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To the best of my recollection , it was approximately . 4 of a second in Irs.
Griffn and .5 of a second in ::11'. Griffn. (Tr. 383)

Reganljng his inability to recan respective readings for his daugh-
te.r Susan , Dr. Cohen stated he "'ma(le no notes of her test at t.he time.
The record indicates that the test results "-ere never reduced to \vriting.
(1'1'. 377-78)

GO. Dr. Cohen byice referred to the test as "a casual test. " (Tr. 382
404) lIe has not published any report of the test.

61. Dr. Cohen \\as careful to state that he was simply reporting on
the number that he tested and the results that he found. (Tr. 897) He
(lechnec1 to draw any general conclusions or to extrapolate the test
results.

Although " fiye is too few to be able to draw a percentage conclusion
Dr. Cohen did say that the results of his tcst were such that he thought
he could reasonably e,xpect that there w'ould be benefit in a great number
of other individuals. (1'1'. 398)

02. Dr. Cohen was asked about his "il1ingness to publish in pro-
fessional circles the results of the port.aglare test. lIe said he onld
haY8 no hesitancy t.o publish it "as a preliminary report-as a report
which indicated my findings so far as I had gOlle with this C'xilmina-
bon. :' He "\youlcl not. be prepared to make a report. ,\"jth extra po1a-
tions from those five people to a. thousand or to t,ycnty. 1-Ie " would be

Inost happy to make a report as a preliminary report indicating 

trend" t.hat he had discovered.
It does not purport to he , llor ,youJc1 it be , a c1efinitj'T report.

('Ir. 400- 01)
G:i. In the opinion of th(' examiner ; the test results arE' not such flS to

overcome the expert opinion testirnony of the GoverJl;lel1t \\ itnesses.
64. The test pl'OCec1lUes-concedec1 by Dr. Collen hirl1self to hflve been

cflsnaF-lcflY8 11111(:h to bE' desired. Despite the e: pLU1ation by Dr.
Cohen (Tr. :3!)S. 415) it does not ill pire conIiclence to llcl a party in
intere t inYoln c1 in the test. To a:, tl1i is 11Ct llccessfll'il:,- to impngn the
f': ooc1 faith of Dr. Cohen or ,11:,-one ebe.

\lthougl) Dr. Cohen \Y(l, competcnt fronl ,1 leg\ll st:lllc1point. to
t(, t1fv to thc test l1Jts from nH'mOl' Y: t.1J1s ,lgnln clw' " net ilE1 il'

confidence in the ex,lctitnc1c (if t he re ll1ts nportecl. It is not LJiLl'hcul,r:.y
helpfnl to have appl'ox1mnf1ons \yhen dealing \yith timl' nW,l::nrenlelllS
i:n tcntlls of n second. Ol' to hflYl' such I-i nllTs given to E,C hE's: of Po
;itnc,:s recc11pctioll.

\no ;lCl' point \'\o1'th;,: of ElC'lltiOJl 10: n1 :t there \Y:1 , nn O;j n\', n:':lli
this record that the teo;t rOlldit:OllS ,H'lC compan:bk ti; 

conditions on the rOflc1.

rl;:i'
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65. These considerations aside , hmYBver, the most that can be said for
the test results is that they indicate that for the five persons tested
the use of the Vislo glasses tended to reduce the recovery time from
the blinding effect of glaring headlights. This is hardly contradictory
of reasoned opinions by experts that the glasses do not eZill inate glare.

Two or more seconds were required for "recovery" even with the

glasses on , so that the wearing of the glasses did not elindnate the
headlight glare that presumably produced the light shock.

66. Concerning tIle finding' that the glasses: ",Yil not enable the
wearer to see in the dark " there is actua11y no dispute between the
parties concerning the truth of this representation litera11y construed.

67. As noted previously, respondents have consistently taken the
position that the words "actually see in the dark," ,vhen read in context
were intended to refer, and are understood to refer, to seeing' after
dark when normal objects of light are present.

That contention having already been disposed of adversely to
respondents, there is 110 necessity to quote all the references in the
record proving that the glasses do not permit one to see in the dark.

68. All the witnesses who \\-ere asked about this part.icular represen-
tation agreed that it 18 impossible to ee in the dar1;; ,"rjth or without
the Vislo glasses.

Defining dark as the totnl absence of light, respondents ' witness
Dr. Cohen , testified that no one can see in the chlrk. ('II'. 410)

Other record references to the evidence reganbng this representa-
tion include respondent GrifIn (Tr. 87) ; Professor J\aroh (Tr. 107) 

Dr. Richards (Tr. 240--1); Dl' . Fonda (Tr. 181 , 187) ; and Dr. Wolf
('II'. 305 , 308-09).
It may be noted in passing that some of this testimony developed

the fact that the Vislo glasses \youlc1 not improve Y1SjOll even in the
presence of normal objects of light. This is more fn11y coyel'ccl in

Paragraphs 78-83 ';nfi'L

60. As in the case of glare elimination genern.l1y, the c\'iclence cleul'Jy

shows thn.t the 1,7510 glasses: ;; ,Yill not enable the \\-earer to see through
fog gluTc.

70. Professor ::Jarsh statec11meqniyocfll1y tlwt tl;e lyenring of the
Vislo glasscs lyonklllot enl:ble tIlE' IIcarer to see th ongh fog or im-
prove. yisibility in fog, (Tl', lOT- OS)

Professor )'ItHsh l'derrec1 to ;; 8. feeling tlHlt yisibilit.y in fog is bct
t.el' in :yellow light :: but lle said thnt tl1i8 is true only :for haze of a
c1itrerent ordcr' of nWg'nitnc1e. Fog pnrtic1es flre so large compared to
the 'Yfl\'e le.ngth 01 visible light that there is no selective scattering, so
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that fog is t.ransmitted light "ithout discrimination as to color. (Tr.
108)

This witness pointed out also that the yellow lenses in the Vislo
glasses would reduce. the color contrast \\11:h vel low or amber ,YaTn
iug signal lights on the highway. (Tr. 108-09) 

Concerning the specific claim that the Visla glasses permit the drivel'
to see through fog glare with ahnost perfect chtyllght vision," Pro-
fessor :Marsh said this is not true: that " there is no known wav to "ee
through fog with allY thing appro ;lChing perfect daytime visi01 ' efr.
119)

71. A similar position ,vas taken by Dr. Fonda. lIe stated that the
Vi810 glasses "c1on t ena,bIe :you to see through fog glare. " (Tr. 187)
He specifically branded as "false ' the advertisinQ" clainl that the

glasses permit one to "see through fog glare with al;10st perfect clay.
light vision. " lIe eXplained that "you are in the dark , so you can
see with daylight vision. The daylight vision is not there. " (Tr. 188)

72. Similarly, Dr. R.ichards \Va,s of the opinion that the Vislo glasses
would not be of any help in seeing through fog or haze. (Tr. 241) He
characterized as "lUltrue " the specific advertising claim regarding
seeing through fog glare with almost perfect daylight vision. (Tr. 246)

According to Dr. Richards

, "

you can t see as well in fog as you can
in good daylight vision. There isn t as much light to the eye, and the
light is badly diffused." (Tr. 247)

73. Dr. \V olf stated that it is "not true" that Vislo glasses provide
almost perfect daylight vision in seeing through fog glare. (Tr. 310)
The, advantages of using the glasses in fog glare are "negligible" be
canse "the reduction of the brightness of the glare also applies to
the reduction of the light you need for seeing objects which arc not
illuminated and , therefore , you don t. gain anything. " (Tr. 308)

74. R.espondents ' witness , Dr. Cohen , referl'c(l to respondents ' ad-

vertising claims concerning fog glare as '; contl'fldicto1'Y. I-Ie stated
that "on the one hand you talk of fog-glnre ",hieh "yould be present
\Vith hendlights at night and on t.he ot.her hand yon tfllk about. daY4

time vision , a,ncl I do not think the t"yO can be c01npa.rec1. " (Tr. 411)

Although he, has not tested the glasse,s personal1y in a. fog situation
Dr. Cohen belieyed they would be of assistance ",hen driving in fog.
The ba.sis of his opinion WflS the fact that fog 1amps on a.utmYlobiles

are in a nlOllOchromatic yellow e010r; that turn signals on automobiles
in 1963 arc yellow in c0101'; and that headlights are required to be

ye110w in Fra,ncc and in other European countTies. (Tr. 373-74)

In using the fog la,mp on his antomobile Dr. Cohen found that he
was able to see n greater distanee; he did not ha.ve as much as a sense
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of haze and fog using the yello\\ lamp as \"ith his headlnmps. There
appeared to be " more of a scatter or dispersion of light ,,,hen the ,,,hite
light was used rather HUUl the yell"". " (Tr. :J7:J)

According to Dr. Cohen , it makes no difference ,,,hether the yellm'i
filter is in front of the eye or over the headlightsY "The net radiant
energy received would he the saloe assuming the filter was the same.
(Tr. :172 , 416-17)

75. The explanation of respondent Griffn ,,,as that he "started "1th
the faet t.hat yellow filters are used on cameras in order to sharpen the
outline of cloud formations , and in order to sharpen the outlines 

anything you \yant to take pictures of on a hazy clay that lIns to be
done. " Proceeding from there, he used his glasses "on foggy days and
fonnd them very helpful." (Tr. 89)

76. The weight of the eyidenee requires a finding that the Vislo
glasses are not effcacious in allo\"ing on8 to see through :fog glare.

In addition to the testimony directly on tIlls point , the examiner
has also taken into account the testimony regarding the effcacy of the
\7islo gJasses in eEminating- or rednc.1Ilg headlight glare generally.
See Paragraphs 28- 8ujJ1'a.

77. The testimony of the Go\,ernment'8 experts a.lso snpports the
finding that the "\:islo glasses: :' ,Yill not in any manner improve night
driving vision."' Responclents eyidence to the contrary is not
persl1Hsiye.

78. The te tjmony of PJ'ofe sor '\Iarsh \"as definite that the ,,,caring-
of the Vislo glasses \\'onlrl not impro'l- e night c1ri'l'ing \'181011, lIe shltecl :

TIlCl'e \HJ11cl he :;ome ilJcl'pil."P in comf01't (lIw to tlw l'pductioJj of tlll' hC;l(llig.
glaJ'e. hut in the J'e f2.-inns nf ("iti(";ll .,-('ping. ihe Ilmp lof.f. of lig!Jt wnnlcl prndnce
a 1o s uf ,' ioll (-H'J1 gJ'pntl'l' tl1nn the l'pduction ill gl:lJ'P. (1'1" lH)- :.(J)

1ise of the upper c1nl'k tinterl portion of the Yislo glnsses ,,,mIld
reduce the yisioll of the oh ern , acC'onling to Professor ::larsh. This

is " Becanse his e c rccei\-es less light" (Tr. 106-06) The ,,,itnes5 made
clear that. he \1'n" tnlklng abont- the eft'ect. only- in the light conditions
ordinarily enconntered in nig'ht cll'iying' . He said that. this objection
'IHmlc1 not be tr1H in the hearing room. ('11' 10G)

, ,Yeflrillg- of the Yi310 p:hts es '" \Y0111d make ni!:!:ht fll'i"inp: \H)1'Se
in the opinion 01' Dr. Fonc1n. He explained that ;; nlreac1 - tJwre is not
enoui:.h light. to see clr1, jnp: at night nnc1 jf a len cuts c1,nnl on the
tn1l5m1ttance \\hy: th,l.t makes it more cliffcl.llt to see. ('11' 187)

SO. Dr, Richards ,\as of a, s11nilal' 1'ie,,' . The efl'ect of ,,, caring the
Y1s1o Q'Jns cs '1'cmlc1 be to :' clec.reasc n1.!'ht c1riviIlQ. l"isio11/' Dr. Richards
testifi 'cl, There is 110t enough light for good ;isibiJity during night

Tllif: a"pett of Ow !1f1t1el' is consi(l(,J'iI intI" PiU, 91.
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driving on most roads , and the use of glasses that cut. dO\\'ll OIl t.he
light reaching the eye is not helpful. (Tr. 238 , 249)

Dr. Hicharcls: opinion is predicated on studies and tests in which
he has been engaged for 11101'C tha.n ton years. In a 1953 report on
experiment.al \york involving yellow glasses, the finding "-as that
'71Sio11 \Ias decreased bv about the allount of lii."ht absorbed,

(Tr. 2:J)
Although there l"n'e been subsequent studies , there has been no basic

ehangc in Dr. Richards ' posit.ion ,,- ith regard to yen ow lenses since
the publication of the 1063 stllc1y. (Tr. 2:J3 , 237) They are " eless
and ;' have no "aluc" for night driving. (Tr. 2(1) (See Paragraph 41
8UjJla.. 

81. Rega.rding the specific claim in advertising that use of the glasses
cut.s ont grey shadmys * ,

, ,

, makes black objects stand ant sharper
dearer,: Dr. Richards testified:

The yellow gla:- ('s ,""ould make 110 diff('rence in the ",pl'ing- or contrast. It woulll

.lust l)f harder to see.

This is because '; since gray is not colored , there would be no advantage
for any colored tint to impl'oye seeing. : (Tr. 246)

Hesponc1ents c.ite Dr. VFolf as supporting that advcrti ing claim

bnt they misread the record. Dr. IY olf first characterized the state-
ment as " tl'ue : but his exphnation indicates a contrary answer. He
stated:

If you ban' less lig:ht to see by and cut down on the brightness of the object , they
must appear darker.

,Vhen he wa.s askeel whether this also vi-auld make the surroundings
a.ppear d Lrker , he replied: "Everything, that applies t.o the whole
fie1d of vision." (Tr. 310)

82, Dr. Richards eXplained why many drivers might report fa'"or-
ably on the use of yellow h es for driving. He stated:

There is 11 ppculiar effect of yelJm," psychologkally. :.fost people looking through
ypllon" glaRses seem to feel that the world is brig-htpr. ?'rany shadows in darlight
a1'r 11luish: amI. of course, they are intensified hr yellow glass, so the Hyerage
person has tlw feeling he is seeing uettf'r , Imt ,Then rou measure it you find the
contrary. * " * (Tr. 291)

83. Dr. ,V oli' s opinion is that the Yis10 glasses cnnnot in anv ,yay

improve night driving vision. This is "For the simple reason that in
night driving sit.nations at t.he critic.n.l level any amollnt of light is
np('essar T and if yon rec1uc.e it , t.here is le,ss light to see by. ' (Tr. 309)

Dr. ,V 01f does not think that the ,,-earing of tinted 1enses is the.

olntion to the probleJn of g1are in night c1ri,-ing. Tinted lenses do
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not improve the ability to see at night, and accordingly there would
be no advantage in wearing Vislo glasses for night driving. (Tr.
300-10)

84. In arguing, contrary to the consenSllS of the Go,Ternmenfs wit-
nesses, that the Visla glasses will improve night driving vision by per-
mitting the \yearer to see more effectively, respondents rely on Dr.
Cohen s testimony to the effect that he found no correlation between
Eght loss and loss of visual acuity.

However, Dr. Coben s broad generalization was ultimately qualified
to the point that it does not carry any weight suffcient to overcome
the evidence offered by the Government's witnesses. His offce test of
the glasses was shown to have no relationship to the highway lighting
conditions specified by the Government witnesses.

85. Regarding the facts shown in CX 5 that the dark tint of the
VisJo glasses transmits 83.8% of the light, meaning a light transmit-
tance loss of 16.2%, Dr. Cohen expressed the opinion that "there would
be no corresponding loss in visual acuity from a 160/0 transmission
loss. " (Tr. 368)

Dr. Cohen based this opinion primarily on an eye chart examination
he made of himself in his own offce. He said he was not able to deter-
mine that the Vislo glasses made any difierence in his ability to read
the test letters.

He reported similar results when using his normal sunglasses , which
transmitted only 13% of the light and blacked out 85'; of the light.
(Tr. 368)

86. Dr. Cohen was then asked if it was his opinion that there is no
relationship between the loss of light transmittance and the loss of

nal acuity. 1-1is reply is rc\'ea1ing:

In the levels that we have he en di."cnss(ingJ, I was not able to determine a
visual acuity loss. I am sure if you had not light present , or such a minimum
amount of light present, you wouldn t be able to distinguish these characters.

There .would be visuai acuity loss. This would be a function of the fact that you
conld not see what was going on. (Tr. 369; d. '11". 106)

87. Dr. Cohen conceded on cross-examination that he has not actually
tested these glasses on the highway at night himself, but based on his
offce test, and despite the answer quoted in Paragraph 86, he expressed
the opinion that looking through the darkest portion of the Vislo

glasses 'ivhile driving at night would result in "no visual acuity loss.
(Tr. 391)

88. Dr. Cohen would not use his sunglasses for driving at night.
He " ould not use an overall 83 per cent loss g-lass to reduce headlight
glare." The sunglasses might reduce visual acuity at night "in extreme
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conditions of lowering of light." (Tr. 392) Dr. Cohen then conceded
that he was saying that he would not use his sunglasses because they

would rednce the amount of light transmitted to his eye, but he said
that this was "with one qualjfication. : The qualification was:

That the reduction of light in the peripheral area would be suffcicntly great

with sunglasses to cause me to bave diffculty with the periphery of my vision.
I am not so sure I would have tM much sensitivity (diffculty?) with the central
portion of my vision. I cannot cntegorically say one way or the other. I have ne,er
used sunglasses at night. (Tr. 393)

He was questioned further on tllis matter by the hearing examiner
and his statement was quite narrow:

Sir, I limited my answer to correlation between the ni'e of the "Vislo glasses and
visual acuity n my ofJ. and correlation hetween the use of an S;:J per cent
cutoff of light of 15 vel' cent transmission of light in my sunglasses and my Yisual
acuity in my offce. 

" .;, 

. (Tr. 417; f'llphasis aclder1)

89. Thus, on analysis , the denial of visual acuity loss becomes mean-
ingless for purposes of this proceeding.

90. It is significant that when , on cross-examination, he was asked
about published research reports condemning the use of any type of
night-driving lens because

..ny such lens, whether colored , reflecting or IJolarizing, reduces tbe total light
transmitted to the eye and renders the task of seeing at nig-bt more diffcult.

Dr. Cohen said: "1 agree "\ith that statement completely as long as
it refers to an overall uniformed tint lens. : (Tr. 402-04)

I-Iowever, the distinction drawn is not compelling. The principle
appears applicable, to the tinted portion of the \'is10 lens.

91. Other thaTl his o"\n examination of the Vislo gIasses , Dr. Cohen
has no authority for his opinion that no loss of yisual acuity results
from np to 16 percent light transmittance loss involved in \fearing the
glasses. (Tr. 414) I-lis opinion that Vislo glasses improve night driv-
ing vision is bnsed essentially on the fact t.hat ::visual acuity and dis-
c.rilnillatory cletai1s are enhanced by the use of a yen ow filter. :: (Tr.
4-1cJ- ; see also 1'1' :-r,0 , 411- , 41G) He referred to the yeno"\ light. used
in the ophthalmoscope , but the examiner finds the analogy unconvinc-
ing. Cf. '11'. ;)9- 100 , 20J.

92. The hearing examiner rejects the proposed findings and the con-
tentions of l'e.3pOnclellts relative to t.he significance of the fact t.hat the
Vislo glasses are coated by a secret process , hyo elements of which aTe
cl1lomillm salt and silicon.

Although respondents, in their proposed findings, have linked a
number of statements by the various "\itnesses that seem to lend
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support to their eontentiuns concerning the coating, the fact remains

that whatever effect un Jight transmittance the coating on the Vislo
lenses ma,)' have , that effect is reflected in the light transmittance report
in the record as ex 5. Respondellts claims of additional virtues for the

coating arc Ull\n1rranted.
93. Respollclcnts do not renl1y oppose a finding that the Vislo glasses:

,Yill not. allow a11 of the light to reach the eye of t.he \yeaTer." They
rnake no real contention that their g' lasscs do allmy all of t.he light to
reach the eye of the \,earer. As indicated previously, their position is
that this statement represents I1n unreasonable reading of their c.a.im
that the Vislo lenses "do not eliminate light.

TJl is defense ha ving been l'ejectecl (Paragraph j 8 ;;7/jJi' C(), it. remains
only to indicate, briefly the record basis for the finding thn t. t,he glasses
in f,lct , \',ill not. nllo", al1 of the light to reach the eye of the wearer.

'1 This finding is supported , first , by ex 3 , the gra.ph showing the
light transmission curves for Vislo glnsses. This test demonstrates as a

h)-sicfll fact Umt Vislo glasse.=: v:ill not aHo"" nll of the light to reach
the eyes of the ,,-earer. See Paragraphs 5- snpra.

95. Other record references include 1'1'. 120 (Professor :l\arsh) ; Tr.
250 (Dr. Richards) : Tr. 187- , ID7 (Dr. Fonda) : and Tr. :107 , 309 , 312

(Dr. IVoIf). FinnlJy, respondents ' 0\'111 \yitness , Dr. Cohen , admitted
tllft the glasses do eliminate light. (Tr. -111)

CO?\- CLr IOXS

1. The Federal Trade Commission has jurist1iction of (he subject
matter of this proceeding-and of the respondents.

2. The complaint herein states a cause oJ a.ction , and this proceec1-

ingis in the pnblic in! erest.
3. The statement:; and representations of rcspondents, as found

herein , were and are fnlse , rn isleadinf! ,mc1 deceptive in material respects
and constitllted and now constitute "false aclvertisements as 1hat

term is cleRned in the Federal Trade Commission Act.
4. The acts and p1',lcti('es of responclents , as fonnd herein have had

and may haye the capacity and tEmdclJcy to mislead and deceive mem-
bers of the pure-hasing public and into the purc.hase of snbs1 antial
quantities of respondents products as a resnlt.

5. The dissemination by respondents of the faJse adveTt.isements , as
found herein , constitnted a,nd now consti tutes unfair and deceptive acts
and practices in commerce in yiolation of Sections 5 ancl 12 of the
Federal Trade COlnmissioll Act.

6. An order requiring respondents to c.ease and desist frorn the dis-
semination of suell false advertisements is required in the public in-
terest. ,Vit.h minor exceptions recluired by the record as made, the order
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entered is in a.ccordance with the form of order that the Commission
said should issue if the facts were found to be as alleged in the
c.omplaint.

The preamble refers to Vi810 g1as , rather than Ra;yex. In Para-
graph 1 (e) of the order , the word "eye " has been substituted for the
term "field of vision" in accordance with the amendment or the
complaint al1o ed at the initial hearing.

ORDER

It is orde'i' That respondent.s Vislo Corporation , a corporation
and its officers , and Eugene A. Griffin, individua.lly a,nel as an offcer
of said corporation , and respondents : reprcsentativcs a.gents and em
playees, directly Or through any corporate or other device, in connec-
tion with the offering for sale , sale or distribution of Vi810 Night
Glasses , 01' any other device of similar composition or posses::ing sub-
sta,ntiaHy similar properties, do forthwith cease and aesist from di-
rectly or indirectly:

1. Disseminating, or causing to be disseminated any adyertise-
ment by means of the -United States mails or by 11ny means in
commerce , as "commerce" is defined in the Federal Trade Com-
mission Act, whieh advertisement represents , directly or by im-
plieation , that:

(a) The wearing of respondents ' tinted ghsses wjlJ elimi-
nate or substantialJy reduce ghtre from the eyes of the wearer.

(b) The wearing of respondents ' tinted glasses win enable
the wearer to see in the dark.

(c) The ,,'earing of respondents ' tinted glasses will enable
the wearer to see through fog glare.

(d) The wearing of respondents ' tinted glasses wil im-
prove night driving vision.

(e) The ,,,earing of respondents ' tinted glasses will alJow
all the light to reach the eye of the. wearer.

2. Disseminating, or causing to be disseminated , by any means
for the purpose. of indncing, or "hieh is likely to induce, directly
or indirect1y, tIle purchase of respondents ' device in commcrc.e , as
commerce" is clefinedln the Federal Trade Commission Act any

advertisement ,yhic.h contains t1le representations prohibited in
Parngrnph 1 hereof.

FINAL ORDER

Respondents have appeaJed from the initial deeision of the hearing
exa.miner. They have, however, waived oral argument. 1Jpon examina-
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tion of the record below and the appeal briefs and after fun considera-
tion of the, issues of fact and law presented, the Commission has
concluded that the initial decision is eorrect except that thc initial
decision shaJI be modified by striking the third paragraph of Finding
17 at pages i and 8 (p. 68:2 68:3 he1'einJ of the initial deeision. Accorcl-
ingly, and a -: so modified

It is orde1'ed That the initial decision of the hearing examiner, in-
eluding the findings, conclusions , and order, be, and hereby is , adopted
as the decision of the Commission.

It ,is JUTthe)' oTdeTed That respondents shall , within sixty (60) days
after service of the order herein upon them , file with the Commission a
report in writing, signed by such respondents , setting forth in detail
the manner and form of their compliance 'with the order to cease
and clesist.

Ix THE L\.TER OF

CLAIROL IXCORPORATED

COXSEXT OHDEn. ETC", IN HEG.um TO TilE ALLEGED YIOL.\TIOX Of' SEC. 2 UL)

OF Tl-lE CL-'lYTOX . 'IC'1 XXD THE FElJER. \L TRADE COl\DnSSIOX .ACT

Docket C-SJ2. Cumplaint, Sept. 196- Deci8ion. Sept. , 1964

Consent order requiring a major manufaeturer of hail' coloring and other beauty
aiels to ('case discriminating in price between its customers competing in the
same market area , and preticketi1Jg' its products with deceptive prices.

CO:iIPLAIXT

The Federal Trade Commission , having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described , has vioJated , and is no," violat-
ing the pl'yisions of snbsection (a) of Section 2 of the Clayton Act , as
amended (D. , Title 15 , Section 13), ancl Section 5 of the Fecleral
Tracie Commission Act (D. , Title 15 , Section 45), ancl it appearing
to the Commission that a proceeding by it in respect thereof "-Oltld be
in the public interest, hereby issues its complaint , stating its charges

;,-

ith respect thereto as foJlows:

\IU.GJL\PH 1. Respondent Clairol Incorporated is fl corporation
organized , existing and doing business under a.nd by virtue of the laws
of the State of Dela" are , with its offce and prineipal pJaee of busincss
located at 1290 Avenue of the \mericas ew York ew York. Re-

spondent ChiroJ Incorporated is a "\yllOJly owned subsidiary corpora-


