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71, Complaint

upon them of this order file, with the Commission a report , in writing,
setting forth in detail the mitnner and form in hich t.hey have com-
plied with the order to cease and desist.

IN THE 1L\TTER OF

YIOBIN COHPOJUTION ET AL.

OImEH ETC. , IX REG.\JW TO THE ALLEGED YIOLATIO "- OF THE FEDERAL TRADE

CO)DILSSIOX ACT

Doekct 8.Ji'f. Complaint

, ,

IIIIC J, 1.0CS-Di'cis1on , Sept. , 1964

On\e1' dismissing complaint chan:.'ing Monticello. Ill. , distriLJutors of "Viobin
,"Ybeat Germ Oil" and '; l'l'ometol," a \,,- heat: oil concelltrate, with falsely

ache1'tLsillg the beneficial nnd tlwnlJ)l'utir l'fff'cts of thesp 111'ej"Jarations after
it became apparent that the p1'o(111ct,-; Ilsed in the experiment of the chief
prosecution \yitness "H' l'e 110t: tho, e of the 1'E's\Jom1ent.

CmdPL.\lXT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it. by said Act , the Federal
Trade Commission , having reason to believe that Viobin Corporation
a corporation , and Ezra. Lcvin , individually and as an offcer of said
corporation , I1tl'einafter rei'erreLl to as respondents , have violated the
provisions of said Act, and it appearing to the Conl1ni sion that a

proceeding by it in respect thereof would be in the public interest
hereby issues its complaint stating its charges in that respect as fol1O\ys:

l-) \RAGIL\PH 1. Respondent Viobin Corporation is a corporation
organized , existi ng and doing business under and by virtue of the
hnys of the State of IDinois , with its principal offc.e and place of
business located in JIollticello Illinois.

Hespondent Ezra, Levin is all oiI er of the corporate respondent. He
formulates , directs and controls the ads and practices hereina fter set
forth. His address is the same as that of the corporate respondent.

\R. 2. Hespondents are now , and have been for lTIOre than one year
last past, engaged in the sale Hnd distribntion of two produds
designated and sold under the trade names of 'liobin 'Yheat Germ
Oil and PrometoJ , a \vheat germ oil concentrate , ,,,hieh come ",ithin
the classification of drngs and food as the terms "drug" and "food"
Te de,fined in the Fecleral Trade Commission .\ct.



734 FBDERAL TH.-\DE COl\nnSSIO:\ DECISIO

Complaint 66 F.

PAR. 3. Respondents canse said preparations, when sold, to be

transport.ed from their place of business in the State of Illinois 

purchasers thereof located in various other States of the United States
and in the District of Columbia. Respondents maintain, and at aU
times ment.ioned herein have maintained, a course of trade in said

preparations in commerce, as "col1merce ' is defined in the Federal
Trade Commission Act. The volume of business in snch commerce. has
been and is substantia1.

PAR. 4. In the course and conduct of their said business, rcspondents
have disseminated , and caused the dissemination of, certain acll-er-
tisemcnts concerning the aicl prcparations by the United ,E' tates mails
and by various means in commerce , as "co11merce" is defined in the
Federal Tracle Commission Act including, but. not limited tn, Rch-er-
tisements inserted in newspapers, magazines and other ac1verti ing
media , for the purpose. of inducing and "\dlich "\yeTe likely to induce
directly or indirectly, the purchase of said preparations; and have
disseminated, and cn,used tlw, dissemination of, advertisements con-
cerning said preparations by '\' arious mean8 , including but not limiteel
to the aforesaid media , for the purpose of inducing and "\\"hieh 1sere
likely to induce , directly or indirectly, the pnl' h:lse of said prep,tra-
tions in commerce , as ';conunerce :: is defined in the Federal Trade
Commission Act.

\R. 5. Among and typical of the statements
contained in said advertisements, disseminated

forth , arc the following:

Protect YOlJR HEART!
VIOBIN Wheat Germ Oil Helps Henrt Action- lmpro'le"O Strength Y.igor.
PROVED B :'-ear,,-500 per
Vn'iversity EtE1Jerlmci1ts.

REFCSE SL BSTITOTES-onl FioBin Oil PROFl-;n belpful. Send XOIY-
VioBin Story FREE BOOK #7. pnO::\IETOL-S to 1 Yigor factor concen-
trate VioBin Oil. Same benefits-KG fnt calories. Liquid & Capsules. YIO-
BI)J ::Honticello , Illinois.

IVe Deed the esscntialunsatnrated fat (linoleic acid), the plant stprols (phy-
tosterol) thnt help rN1nce the cllOle.;;terol in the blood-these arc found only
in unrefined n' getab1e oil::. \Ye need the " ,igOl '' factor that helps increase physi-
cal endurance and aids beart l'ef'ponse. Tlwse are an found in tllE oil of the
dlCat.

* *' Viobin Oil helps the l1eart- giye,: mOl'e (,IHlnrancc Yigor-staminn.
Whcat gcrm oil (IVGO) "as fOlll(l to he n ,-nlunble food snppJenwnt ,Yhich

belped the endurance of middle-aged men to run'" 

'" *

* * *' increase physical endurance anel to improve heart action.
Yiobin Wbeat Germ Oil helped him lift more weight.
More effcient heart action as measured by the heart T-wave.
'" " *' more vigor '" '" * improved speed. . 

and repre.sentations
as hereinaboye set
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" Yiobin Wheat Germ Oil a foocl-heJpR the heart to do its work and
increase em1ul'ance , vigor , fllId stamina,

Any food substance that has been proved to help beart action and increase
pndmfmce and yjgor should be part of your diet, So we say, IT' S JUST CO Il\OK
SEXSl' to trike "nobill Wheat Germ Oil every d:!y.

HEART DISBASE KILLS more ppople in the United States than any other
disf'flSe, ::108t experts ;' * " blame it on cholesterol.

* ' ". 

0/ 

'" 

Beientists bave sho"-n by experiments Owt the essential unsaturated fat
linoleic fat, combines ' with cholesterol to remove it from the blood.

Yiobin '''heflt Germ Oil is one of tile richest foods in essential unsaturated fat.
The "alne of whe.1t gerrn aU concentrate (Prometol) is clearly proved. For some

remau (the IJOssible inabilHy to tolerate the wheat germ oil by some of the snh-
jeets) the wheat germ oil did Ilot prm.e ()nite flS effective as the concentrate.
HO\H' , both Yi01Jio Oil and Viobin Oil Concelltl'.'tC' show they increase endur-
mC'r find lwlp heart action,

\H. 6. Through t.he use of said advertisements , and others similar
t.heret.o not speciiienl1y set ant herein , respondents have represented
and are now representing, directly or by implication , that:

1. Viobin VhefLt Germ Oil and/or Promdol has a beneficial effect
upon the human heart.

:2. Viobin \Vheat Germ Oil and/or Prometol reduces cholesterol in
the blood.

j. By the use of Viobin \Vhent Germ Oil and/or Promotol indi-
viduals may inereasc their physic.al strength , vigor flld endurance.

\R. 7. In truth and in faet:
1. Viobin \Vheat Germ Oil and/or Prometol has no beneficial effect

npon the human heart.
2. Viobin "'heat Germ Oil and/or Prometol will not reduce the

cholesterol content of the blood.
:j. VioLin \Vhe"at Germ Oil and/or Prometol will not increase the

sical strength , YIgor and endurance of anyone.
Therefore , the advertisements referred to in Pllragraph Five "ere

anel are mis1eading in matcr1a1 respects and constituted and now con-
stit-nte " false ac1yertisement s\ as that term is defined in the Federal
Trade Commission Act.

\R. 8. The dissemination by respondents of the false advertise-
ments , as aforesaid , constituted , and now constitutes , unia,ir and de-
cepth-e art;. and pnlctices jn commerce, in violation of Sections 5 and
12 of the Fer1cr:t1 TrrrJe Cnnllni9sjon \ct.

Jh. Ohw'les J. Connolly aile! JIr. EdwOTd F. Downs for the

Commission.
.IIi' . SoloJiwn Ii. Friend of Ba:ss Cl' Friend York for the

csponclents.
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1. On June 24 , 1903 , the Federal Trade C0l11nission issued tIle com-
plaint upon which the proceeding herein described is hased , charging
Viobin Corporation , a. corporation , and Ezra Levin , indiyidually, and
as an offcer of the 'liobill Corporation , with yiolation of t.he Federal
Trade Commission Act by tl1C dissemination of false and misleading
advertisements of two products called Viobin ,Yheat Germ Oil and
Prometol , a. wheat germ oil concentrate.

SUPPOHTlXG HEFEREXCES

'1' 1'. ,. refers to the official transcript.
ex refers to l'omUJi siou ExlJilJits.
RX refers to Responr/pnts ' Exhibits.

I. The Complaint

II. The Answer

2. The respondents ' answcr admitted tho dissemination of advertise-
ments whieh claim t.hat t.heir products help heart adion and heart
responses , increa.se endurance and improve stamina , vim and vigor, but
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denied that the advertisements referring to the beneficial effects of
the products in reducing cholesterol were typical of respondents ' cur-
rent advert.isements. Hespondents further denied that the advertise-
ments were false and alleged that the claims of bcneficial effeet from
the taking of Viobin .Wheat Germ Oil and Prometol as stated In their
advertisements ,ycre based upon reports and experiments conducted
at the l niversity of Illinois and other universities.

III. R.espondents ' Advertisements

3. Some of the statements and representotions contained in respond-
ents ' advertising material , as alleged in the complaint and as shown
in the Comllission s Exhibits One to Five inclusive, are as follows:

Protect YO un HEART 

VIOBI Wheat Germ Oil Helps Heart Action-Impro,es Stl'engtb- Yigor.
PROVED 9 renr,,- ;500 persons.
V11.i1X!' sity R:rpcrimcnts
REFCSE SCBSTI'ITTES.- onl - vioBin Oil PROYED helpful. Spnd XOW-
"ioDin Stor;\ FREE Book #7, PRO::lETOL-8 to 1 vigor factor con-
.centrate VioBin Oil. Same benefits-NO fat calories. Liquid & Capsules.
VTOllIN ::IonticclIo , Il1inois,

We need the essential unsaturated fat (linoleic acid), the plant sterols
(phytosterol) that belp reduce the cho1Pstl'l'ol in the blood-tbese are found
only ill UDrefine(l vegetable oils. IVe need the ;;yigor" faetor that belps increase
pb:-sicHI endurance and aid;, heHrt response. The,,,e are all found in the oil of tbe
wbeat.

"* " '" Viobin Oil bell1s tlH:' heart- giYP:' morc endnrmlCf'yigor- tRllinrt,
,Vheat germ oH (""- GO) was found to be a yalnable food 11J1ple1lent which

belped the enlll1l'anCe of michl1e-aged men to run

"'.. ," ,

" jJH'rease ph siCfil endurancc IUHl to improye hf'flrt action,
Yiobin \Vheat Germ Oil belpell hili lift 1110rp wpight.
-;lore cffkient. heart aetion as nWflsul'ed hY" the 11l1l1't T- 'YflYP.

* " " more Yig'ol' " "' " impro'H'd spE'f'd '" *'

. .. ,

Yiobin "'heat Germ Oil-a food-helv:" the l1ernt to do its work ano
inerease ('nclurallef', Yigor. a1HI ."'taminn,

\ny food substance that hB.'" \)e..n prow' (l to help Ilfart action find increase
eJ1(ll1J'an(:l' anti Yigol' :-honlll lw 11H1't of yonI' diet, So we S;\y, ITS ;JCST COl\-

RE:'SE to take YioDin IYhent Gerll OilCH' n' da
lIEART DISEASE KILLS JlOl'C lll'ople in the Lllited States thall any other

(lisPf1se. ::lost experts 

.. ,

" blame it on cholestprol.

Scientists Imye shmyn by experiInents that the essential unsaturated fat , lino-
leic flit, combines with cholesterol to l'emm- e it from the bloarl.
"iohin Wlwf1t Germ nil i.'" nne of the 1'cl1E t foods in c s('ntial un,"fltl1rated

fat.
The ntlue of wheat g:enn oil concentrate (Prometo1) is dearly prD"Ied. For

some reason (the possihle innbilit;\ to tolerate the wheat germ oil by some
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of the subjects) the wheat germ oil did not prove (Iuite as effective as the con-
centrate. However, both Yiobin Oil and Viobin Oil Concentrate show they in-
crease endurance and help heart action.

The complaint alleges that the said ach-ertismnents represent, di-
rectly and/or by implication , that:

a. Viobin 'Wheat Germ Oil and/or Prometol has a beneficial effect
upon the human heart.

b. Viobin 'Wheat Germ Oil and/or Prometol reduces cholesterol in
the blood.

c. By the use of Yiobin "' heat Germ Oil and/or Pl'ometol , incliyicl-
uals may increase their physical strength , yigor, and ench1lullce.

The complaint further alleges that the aforementioned representa-
tions arc Inisleacling and C'onstitute false advertising as that term 
defined by the Federal Trade Commission.

IV. Prchearing Conference HEel Order Ba3ed Thereon

4. A prehearing conference was held on October 30, 1903 , and an
order based t.hereon was issued January 9 , HJG4, rcquiring cOllnsel to

exchange a list of the expert ",-itnesses ,,-.hic.h they intended to call dur-
ing the presentation of their respectivc cases- in-chief; t.he c.nrricnlum
vitae of (1.11 expert witnesses; a list of all documentary material: and
the results of tests each intended to offer in evidence.

V. 'Witnesses to be Ca!1ed by Counsel Supporting the Complaint

5. Subsequently, counsel support.ing the complaint. informed re-
spondents : counsel that he "Would call Professor Peter V. Karpovich
Research Professor of Physiology of Springfield Col1ege; Clayton
Shay; Sherrod Shaw; Dr. .Jacob ,\ ei3smanj and Dr. \Villiam Kauf-
man, to testify conc-erning the study conducted by them dated rarch

, 1961, entitled El'gogenic Effect of lVheat Ge7'm, Oil and Effect

of 1Vheat Ge('n Oil and Prometol Upon the Blood Cholesterol and
Electl'ocwyZiogram. It "nlS also stated that counsel supporting the C.011-

plaint would rely upon the testimony of Donald -:\.. l indel'fatheT and
the test condnctedln- him C'rnbodiecl in his report elated ID61. entitled
The Ergogenic Efled of 1Vheat Genn Oil on AduZt il/(/7e Subjects 

F01Ii' Pl'ogTaJns of Physical Condition/lI g Act-h'fties.

YI. ,Vitnesse.'" to be Cal1e(l hy Hesponclents

6. The responclents stated that they intended to ca1l a.s \\itnesses
for the presentation of their case- in- chief Professor Thomas Kirk
Cureton

, .

Jr. , Gniyersity of Illinois; Dr. Benjamin H. Ersho/f , Uni-
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yel'sity of California; Dr. .Talnes Connsilman : Indiana. University;
ProIessor Charles Silvia , Springfield Collcge; Dr. Cedric "\1'. Demp-
sey, l njversity of Arizona; Dr. ::\!orris Brookens , Carl Clinic, Lirbana
IlhIlois; Dr. George S. Barber, Brantford, Canada; Lt. Col. James ,V.
Tuma , )ItLriuEc j\-:aval Ba , CtlJnp Le.Jeune orth Carolina; Edmund
X. Bernauer , l;niversit.y of California; and Eric Banister, rniversity
of Illinois , to give testimony as to their opinions as to the beneficial
effects of w11eat germ oil nnd the tlHlies conducted by them "with ref-
erence t.hereto. In addition , respondents intended to call Dr. Fra.
cis G. Cornell , a statistician to testify concerning the statistical sig-
nificance of the studies conducted by respondents ' wjtnesse3 and the
Jack of statistical significance of the ,tndics eonductcd by Professor
Knrpovieh and Mr. Kinderfather.

VII. Suspension of the I-:earings antI Order Dismissing CompJaint

7. Hearings were chedulrd to be hE-'ld in Springfield , 1\lnssachusetts
ftnd CJuunpaign , IJlinois. On the third day of the hearings in Spring-
fie)cI, after Professor Peter V. Karpovich had been testifying on Cl'OSS-

exttmination for more than hyo c1,lYS concerning the experiment, "hich
he had performed , it became appnrent that the products used in the
experiment had not been those of the respondents : that the methods
used in the experiment were imprope-r, and that the experiment had
been ('onducted in an atmosphere of bias and prejudice. The hearing
examiner, therefore ! interrupted the cross-exa.mination , temporarily
excused Professor Kflrpovich from the witnrss stand , and asked counsel
supporting the compbint if they did not wish to move for the dismissal
of their case. Such action as prompted not onJy by the testimony of
Professor Karpovich but by the ndditional fact that the testimony of
all the other witnesses scheduled to appear in support of the complaint
would be related ! at least in a substantial part , to the experiment in
question. Accordingly, the failure of Professor Karpovich' s experi-
ment ort-est ,vas fl failure of the entire case. in support 01 tl1e complaint.

8. Counsel supporting the complaint. expressed bo'th surprise and dis-
a ppointment at the testim011Y as it had developed. They also recognized
the various errors of the tests which Professor Karpovich had per-
formed. They prOJnptly moved for the. dismissal of the complaint
,yithout prejudice of the right of the Commission to jnstitute a further
proceeding shouldne"ly discovered evidence and the public interest
so require. The examiner forthwjth promised that tl1e compJaint would
be dismissed through the medium of the hearing examiner s initial
decisIon and the hearing "' as thereupon terminated.
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VIII. Proposed Findings as to the Facts

9. Opposing eonnsel submitted proposed findings as to the facts , pro-
posed conclusions, and a proposed order. All proposed findings as to
the facts have been eonsiclered by the hearing e,xaminer, and those not
incorporated in the initial decision , either verbatim or in substance
a.re hereby rejected. AJJ counsel appeal' to be in substantial agreement
concerning the major lacts as shown by their proposed findings of
facts.

IX. Identity of Hespondcnts

10. Respondent Yiobin Corpol'ltion is a corporation organized , exist-

ing and doing business under and by yil'tlle 01' t.he la"\yS of the State. of
Illinois , ",lith its principal oIlee ancl plnce of business located at
)lo11ticello , Illinois.

11. Hespondent Ezra Leyin is an oiEcer of the corporate respondent
an(l his adc1ress is t.he same as that of the corporate l'espondent. He
fonnllbtcs , directs : and controls tJw acts :l1d pl',ll'tices of the corporate,
cspondent.

X. C011lll'l''

1:2, Hcspondcnts are 110"\\ , ,111(( 1'01' s el'al . l':u : h,lYl' been , png:l :ec1

in the manufacture ale and (listribntio11 of varions products , including
the two products kn0""-11 ns Yiohin ,Yheat Genn Oil and Pl'ometol , a
,vhe,lt germ oil concentrate, both 01 ,yhich come ,yithin the ebss1fication
of foods and drngs as those tenns are defined in the Federal Trade
Commission Ad.

Xl. Professor Peter V. l\:al'povieh and His QnaJificrlt10ns

L3. Professor Peter Y. Karpovich , the only \yitness npon ,,-hose

testimony this 111itial decision is ba58(1 , testified concerning- a study
a.nd report conducted by him and others entitled P;' igoyenic Effect of

Wheat GeT1n Oil and Effect of lFl1eat Germ Oil (l)ld P' i'metollJjJon
the Blood CllOles7:c)'o7 and Electi'oc((i'd/o,rJNun (eX 7). Professor

I(aTpovich is a re enreh professor of physiology at Spring-fie 1c1 College

Springfield , l\Jassachl1setts , ,yhere he has tnl1ght physiology for 
number of years (Tr. 20-A).

1-:. Professor K.arp(yvich ,Y:IS bor11 in Russia ,, here he grac111ate(1 in

1019 fl'Oll1 the State )Iilitary :;Iedical--\cadeln . lIe CRnw to the l::nitecl

States in 1D25 , studied at Spl'ingfje1c1 College , :In(ll'ecejved the degree
of :Mastel' of PhysicaJ Education fJ'Oln thflt institute in 10:27. In 1agi5
he became a citizen of the United States. Professor Kflrpovich has
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neveI' practiced medicine ill this country and has never taken the
examination required in order to practice medicine in this country.
I-Ie eXplaincd that he preferred to remain in the field of research. lIe
has , ho\\"e\'e1', used the initials I.D. after his name in numerous
publications even though he has neyel' received an "J1. " degree, lIe
testified that he used the initials " j\I.D. : in connection "ith his name
becau e he thought his training in Hussin \\-as equivalent to that
received by students upon '\\"JlOm the degree of Doctor of :Meclicine is
conferred in AIllCricf1l universities ('II'. 80 , 151 , 154-6).

XII. Solicited Grant from the Fec1eral Tnule Commission

15. Professor l\arpo\-lch informed the Federal Trade Commission
1n1030 or lOGO t.hat in his opinion the c1.ims made by the respondents
in their ach-crtisements concerning the byo preparations in question

\"\ere not justified. "Cpon the basis of that conyiction he requested the
Commission to grant hill1 fl surn of money to defray the expenses of
an experiment \\"hieh he proposed to perform to test the yulue of
those preparations and to (letermine whethcr the respondents : adver-
tisements conc.erning t.hose prcparations \yere true or false. Thc Com-
mission flccecle(1 to his request ,l1lt1 paid Professor K,1lp;;\-ich , or

Springfield C01 lege : 84 800. Professor KarfJO\-ich Iyas giyen written
instructions a(hisinp: him of the, necessity of retaining all the records
of the tc.st and of t.he test:s subst.ance. One of the most surprising
aspects of Professor Karpovieh t' testimony \Vas his admission that he
lmd solic.itE:d the grant from the _Federal Trade Commission not to
conduct a study to Yel'ify the truth or falsity of respondents ' ac1ver-
tisements but rather "to. Yel'ify ' the "ork of Professor Cureton as
reported in t\\-O articles by l) rofe5sor Cllret.on Pllblished in The He-

sfan:h Quaf'edy: Vol. 26 O. 4, December 1955 , and 1l1edicina
81'01'1;"((. Yo1. XIII , Xo. , Octobel' 1059 (RX 2 , HX 3; Tl', 50 , 51 , 53),

e flc1mitted baying an unfavorable opinion of ,,-heat gernl oil as a
health aid even before he llfd run the test and stated t.hat he opposed
the use of all ergogenic aids as a mat.ter of policy: regardless of t.heir
scientific validity (Tr. 27 , 28 , 124 , 364).

IG. Professor Cureton is a former student of Professor Karpovlch
,vho hadle.it Springfield College anrl gone to the Uni\ ersity of Illinois
\Vhere he had become a inn professor and head of that uniyersity
laboratory on physical fitw;ss (Tr. 105). I)role sor Karpovich

clescribed Professor Cureton as ",

, .

. brilliant, OIle of the hal'le
workers and one Iyho would be a very important. pexson in his profes-
sio11 .

. .. ., '

: Professor Kal')oyich described his rehtions "ith Pro
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fessor Cureton as "peculiar" (Tr. 104), ancl Professor Cureton as a
person for whom hc felt "fatherly responsibility" (Tr. 114). Professor
l\:arpovich admitted that he. had opposed Professor Cureton s mem-
bership in the American Physiology Society; that he hacl opposed
Professor CUTeton .. membership in the American Academy of Sports
:\Ieclicine; and that he had opposed the publication of an article 
Professor Cureton in The Research Quader/y (1'1'. 109- 143 145).
Professor Cureton was nevertheless admitted to both societies refErred
to and his article "as published notwjf,hstnnding Professor Karpo-
vich s objections. Profcf-sol' Kal'povich admitted he had opposed Pro-
fessor Cureton s work supporting ergogenic i11ds (Tr. 104). He further
admitted having risen nmny timcs at scie.ntific meetings to contradict
Professor Cureton ('11'. 106). Professor Karpovich furthe1' admitted
that after 118 returned from a meeting at the, l-:niycrsity of Illinois he
had informed the Federal Trade Commi sion t hnt it "\ya now more

importnut to him than anything else to check on rrofe sor Cureton
work (1'r. 360 , 371-

)).

XIII. .Professor K.al'poYich. s Experiment

T. The expe.riment. "\yhich 'YilS to han determined the thel'apcntic
nduc of respondents

: '

''Tjohin 'Yheat Germ Oil and Prometol , and the
truth or falsehood of respondents ' claims therefor was to have been

conducted in substantially the follmying manner. :Forty- fouT presumed

healthy prisoners incarcerated in the I-Iampc1en County C Iassachu-
setts) .Tail "\yere sele.ce.c1 as the subjects of the experiment. Of this
group of -:-:, 11 W('1'' supposed to ha,- e l'cceivec1 doses of Viobin ,Yhpnt

Germ Oil 'Yllel'c,is a second group of 11 "\H'l'C l1ppo ec1 to have recein::d

Pro metal. The other 22 prisoners 'vere supposed t.o have received a
simi1ar appp 1ling substance \yhich "\"as to be a phcebo , that is : n 5nb-

sLUlce \vhieh could hay( no eiJect ,-.hatsocver all the lllmal1 lJOdy. The
gronp of 44 prisoner we. l'C told that. they werc being gi, cn yitamins.

One half of e.ach gronp ,-.ere to be given supervised ph sicaJ exercises

"\yhcreas the other haJf ,,,ere not. During tIle period jn ,,-hieh the
prcparations "\-.cre to De administered , various te ts ,..ere to be con-

ducted to measurc the effect of the hYO lJl'ep1ll'ations on t.he physicaJ

strength. vig0l' , and endurance of the pfll'ticipnJlts in the test and upon
the blood cholest.erol and electrocardiogram (CX 7).

X lY. Prol' csso1' K:1Jp()\- iclt.s Direct Examinatioll

18. On direct exarninatioll J\'ofessol' K;11poyjch testified in eHed
t bat respondents : \,jobill ,Vheat Germ Oil and Promctol , the respond-

ents ' ,-.hent lCl'm oil concentrate , ,,,ere not etIecti"\-e preparations for
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the purposes Jor ,yhic.h they were advert.i3ecl. His broad conelusion
c.oncerning respondents ' advertisements ,yere based primfirily upon
the study which he had conducted (Tl'. 16 , 99; ex 7),

. The Experimental Substance Csed

19. On direct examinfltion Professor Karpovich testified that IH
believed he hacluscd hcat germ oil fll1d Promotel a,s the test sub-
sUUlces although he was not sure that it was Viobin ", hea.t Germ Oil
since he lmd lost tJwl'ecords of the purchase (Tr. 41 , 43). He admitted
that under his contract ,yjth the Federal Trade Commission he ,yas
required to use Viobin only and to preselTe all recorclfi to prove the
identity of the test substance in the event the result of t.he experiment
,yns needed in litigation (Tr. 44- , 324- 5). It was 8hmyn , however , by
reference to the actual invoices of the material pnrchased for the
expm.jment that Professor Karpovich had not used Viobin , but instead
harl used a substmlce kllO\Tll as " Prelllo " at least for pllrt of the

experiment.
20. Evidence thftt Professor Karpovich changed the. test sl1bsifnce
flS Professor Kflrpovich s letter to Dr. Torbin Yates, Vice President

of Springfield College, informing Dr. Yates that Vitamin E would
be used as the tcst subsbmce (Tr. 434 , 447-8: EX 27).

21. Furthermore , the laboratory notebook which allegedly con-
tained the original entrie,s for Professor Kflrpovich s experiment did
not refer to wheat germ oil at all but only to vitamins. Indeed , it did
not mention any brand name of the test substanec (Tr. 338 , 447).
Professor Karpovich claimed he 11ad used the word "vitamin :' as a code
word , but it appears that this alleged code was never used in any cor-
respondence with the Federal Trade Commission concerning his study
('11' 4!14-5). :Jfost. significantly, the fir::t time that Professor Kfll'-
povich had used the alJeged code name "vitamin :: was immediately
after he had informed Dr. Yates that 11e ,yas switching the test sub-
stance to Vitamin E (Tr. 446).

XVI. The Dosage

22. The testimony shmys that Professor CllI'€lton in his experiment
with wheat germ oil at the rniversity of 11linois had used a dOSflgC
consisting of fiO minims of wheflt germ oil per day. The testimony
fnrther shows that the directions 1'01' use of the re::pondents ' prepara-
tions suggested the taking of GO minims of ,,-heat germ oil per clay.

Although Professor Karpol'ich admitted that he conducted his ex-
perilnent ostensiyeJy to check Professor Cureton s ,york , he llsed as

:".

"jl;-

--::,

' 71
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his dosage only 30 minims per day. He also stated that it was immaterial
to him what the recommended dosage at the respondents ' product
might be (Tr. 48 , 50 , 408-10).

XVII. Plaeebo Used

23. In addition to changing the test substance used in his experiment
and cutting the dosage of that substance to half that prescrihed by the
respondents for their preparations , Professor ICarpovieh did not use
a proper placebo. Ilis correspondence with the Commission during
the early stages of the design of the test showed that he had considered
using a placebo of cotton seed oil , of the same size, shape and color
as wheat germ oil (Tr. 400). Subsequently, hOW8yer , Professor Kar-
pavich s\fitchec1 to a place.bo consisting of ordinary candV of an
entirely different color and c1osa-ge from the test substance (Tr. 387
388 , 419). The candy placeuo 'iYfiS a.clministered in a dosage of three
pills a day, whercfts the te;;t. snbstance. \,as administered ten pins per
day (Tr. a93). Morcoyer hc had u,ecl a candy p1ocoho ,,' hieh could help
in exertions of long duration , an improper choice of a placcbo if one
Iypre attempting: to ohjediyely rneasu1'e the efIect of it test snbst.fllce on
en(1urance (Tr. 400).

XVIII. The Torbin Yates Incident

24. The record shows that. Dr. Torbin Yates , Vice President of
Springfield Col1ege , wrote to Professor I\:arpovich opposing his under-
taking the experiment for the Federal Trade Commission becanse Dr.
Yates did not believe that Professor Karpovich was deahng com-
pletely flecurately \1it11 the Commission. Dr. Yates , ill a letter to Pro-
fessor Karpovich , stated that he "';' ':: ::: could not liyc with 

::: ::: :;'"

himself if he did not inform Professor ICarpovich of his true feeJings
jn regard to the proposed experiment. In reply to that Jetter it appears
that Professor Karpovich informed Dr. Yates that the projected ex-
pCl'jment wouJd be undertaken despite Dr. Yates ' objection. In order
however , to pJacate Dr. Yates : Professor Knrpovich \\Tote fl Jett.er to
him tel1ing Dr. Yates the following: "Y Oll see , Torbin , if lye find thnt
the c1aims were false , then yon will be in a very fine position with ::Ur.

Palmer" (Tr. '128-"0). It flplJeflrs that :\11' Pahner , an elderly gentle-
man , \Vas interested in wheat germ oil and as contemplating: mrlking
a substantial contribution to Spring-fiel it Co11ege. It "as further dc-

veJopecl that Professor I\:i1rpovich thought \yhen 'iYl'iting to Dr.
Yates that a negative fineling would canse )'1r. PaJmer to be more
recept.ive to the idea of making a contribution to Springfie1d College



VIQBIN CORP. ET AL. 745

733 Order

(Tr. 430). Obviously the attitude revealed by Professor ICarpovich'

letter is incompatible with an objective, unbia.sed experiment.

XIX. Conclusions of Law

Based upon a consideration of the entire record herein , the following
conclusions of law are required.

1. Counsel supporting the cornplaint have failed to prove that the
advertisements referred to in the complaint., except as to the advertise-
ment marked Exhibit ex 5 , are typical of the advertising cllrrentlJ'
being used by respondents.

2. Counsel supporting the complaint have failed to provc that 1'C

spondents' advertising c1nims are false or misleading, or otherwise
violative of the Federal Trade Commission Act.

3. The testimony and documentary evidence show that the experi.
ment conducted by Professor KarIJovieh ,,'as not properly conducted
and that the results thereof arc not seientifically valid.

4. Counsel snpporting the complaint have failed to prove that the
aets and pl'ctices OI respondents as alleged in the complaint con-

stitute unfair and deceptive acts and pract.ices "T it-hin the intent and
meaniJ1g of the Federal Trade. Commi sioll :\ct.

XX. Order

Becanse of the above facts and conc!tl i()ns, it is imperatiye that
the motion of counsel supporting the complaint to dismiss the com-

plaint herein be gnlntec1. It is , ho".e\'er , eqllal1y imperatin: , in viey.,
of all the circ.nmsUnlCes herein fOlmd , that the public interest be pro-
tected by n. cllsmissal of the compla.int ,vithout prejudice to the right
of the Connnission to j snc a lIew complaint npon nc,vly clisco\ ered
evidence should future facts and the public interest so require.

Accordingly,
It is ouZel'ed That the complaint herein be : and the snme hereby is

dismissed ,vithollt prejlldjce to the rigl1t of the Commission to bring
a nel\' complaint npon newly c1f'Teloped eyi(lencf' ho1l1d future facts

and the public intere::t so snUTHnt.

OHDEH DIs::nsSI (; CO::ll'L\J;\T

Xeither counsel ha\. jng appealed from the initial decision :1lc1 order

of the hearing examiner dismissing the cOlllplaint , and the Commis-
sion IJf ving (leterminecl that there are no gl'Oll1ds for revie,ying tl1e
cli mis.':;al.

It is' oi' dei"ed, That the comphint be , and it hereby is, c1ismis:-ed.
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Ix THE J\LUTER QI'

JACQUES KREISLER :\IAXUFACTl'HIXG
ET AL.

COHPORATlOX

OHDER , ETC. , IX REGARD TO THE ALLEGED YIOLATIOX OF TIlE FEDE1L\L TR,\DE

CQ::DnSSIONACT

Docket 8.;80, o!!plaint . JUlie 28. H!(iS-f)cc;sirJI, Sept 16. lfJ6-

OnIel' l'C(jl1il'ing a XOI'Jl Ih'rg!-' ll. 

':-

J.. (!jstrilmtol' of ml'nl willC'libanc1:= to cease
failing to c1i:tlose nil .J;IP:lJJfOSP I)l'gin I)f it \YntchLJanrls.

C()JIl'L\IXT

llrsuant to the prO\- islol1s of the J' ederal Trade Commission \.ct
and by yil't1l8 of the ant, hority n sted in it by said Act. , the Federal
Trade Commission, having reason to believe thnt Jacques Kreisler

::Ianufaetul'ing Corporation , a corporalion and Tobias Stern , inclivid-
nally and as an offcer of said corporation , hereinafter referred to as re-
spondents , haye viobted the pnn- isions of saj(l AcL and it :tppeal'ing
to the Commission that a proceeding by it in respect thereof \yollld be
in the public interest , hereby issues its complaint. stating its cha.rges in
that respect as folJows:

\RAGRAPIT 1. Respondent Jacques ICreisler :r.anufacturing Cor
poration is a corporation organized , existing and doing business under
and by virtue of the Ja'lYs of the State of N c,\y Jersey. 'Iyit h its principal
offce and place of business located at 9015 Bergenline A Hmne, Korth
Bergen c\y J rsey, in the city of ol'th Bergen , State of NC'y Jersey.

Respondent Tobias Stern is president of the corporate respondent.
I-Ie formulates , directs and controls the acts and practices hereinafter
set forth. :His address is the same a that. of tlip corporate respondent.

PAR. 2. Respondents are nmy , and for some time last past 11.n-o been
engaged in the advertising, offering for sale , saJl" and distribution of
arnong other products , metal ,\yatchbands to manufacturers and dis-
tributors of watches as well as to retailers Jar rE'SHJe to the public.

PAI1. =3. In the course and concllld of their business : rEspondents now
cflllse: and for some time last past have c.aused , their snid wntchlJaJlds

hcn sold , to be shipped from their phtce of bllsine s in t1lC State of
Xmy Jersey to pUl'e1msers thereof located in nnious other State
the rnitec1 States and in the District of Colll11bia , and maintain , and
at aIJ times herein mentioned have maintained , a substantial course of


