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Docket 8.;80, o!!plaint . JUlie 28. H!(iS-f)cc;sirJI, Sept 16. lfJ6-

OnIel' l'C(jl1il'ing a XOI'Jl Ih'rg!-' ll. 

':-

J.. (!jstrilmtol' of ml'nl willC'libanc1:= to cease
failing to c1i:tlose nil .J;IP:lJJfOSP I)l'gin I)f it \YntchLJanrls.

C()JIl'L\IXT

llrsuant to the prO\- islol1s of the J' ederal Trade Commission \.ct
and by yil't1l8 of the ant, hority n sted in it by said Act. , the Federal
Trade Commission, having reason to believe thnt Jacques Kreisler

::Ianufaetul'ing Corporation , a corporalion and Tobias Stern , inclivid-
nally and as an offcer of said corporation , hereinafter referred to as re-
spondents , haye viobted the pnn- isions of saj(l AcL and it :tppeal'ing
to the Commission that a proceeding by it in respect thereof \yollld be
in the public interest , hereby issues its complaint. stating its cha.rges in
that respect as folJows:

\RAGRAPIT 1. Respondent Jacques ICreisler :r.anufacturing Cor
poration is a corporation organized , existing and doing business under
and by virtue of the Ja'lYs of the State of N c,\y Jersey. 'Iyit h its principal
offce and place of business located at 9015 Bergenline A Hmne, Korth
Bergen c\y J rsey, in the city of ol'th Bergen , State of NC'y Jersey.

Respondent Tobias Stern is president of the corporate respondent.
I-Ie formulates , directs and controls the acts and practices hereinafter
set forth. :His address is the same a that. of tlip corporate respondent.

PAR. 2. Respondents are nmy , and for some time last past 11.n-o been
engaged in the advertising, offering for sale , saJl" and distribution of
arnong other products , metal ,\yatchbands to manufacturers and dis-
tributors of watches as well as to retailers Jar rE'SHJe to the public.

PAI1. =3. In the course and concllld of their business : rEspondents now
cflllse: and for some time last past have c.aused , their snid wntchlJaJlds

hcn sold , to be shipped from their phtce of bllsine s in t1lC State of
Xmy Jersey to pUl'e1msers thereof located in nnious other State
the rnitec1 States and in the District of Colll11bia , and maintain , and
at aIJ times herein mentioned have maintained , a substantial course of
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trade in said product in eommerc.c, as "commerce" is defined in the
Federal Trade Commission Act.

\R. 4. Said watchbands consist in whole or in subst.lntial part of
components "\yhich were manufactured in , and imported from Japan.
\Vhcll offered for sale or sold by respondents , said "\yatchbancls do not
hear disclosure showing that they are substantially of foreign origin.

\R. 5. In the absence of an adequate disclosure that fl, product, in
eluding watchbands , is of foreign origin , the public belien:s and under-
stands that it is of domestic origin , fl, fact of which the Commission
takes offcin1 notice.

As to t.he nJoresaid articles of merchandise , a substantial portion of
the IJurchasing public has II preference for said nrt1eJcs Iyhich arc of
c1mnrstic origin, of which faet the Commission also takes offcial
notice. Respondents ' failure to clearly and consplcllonsJy disclose the
conntry of origin oJ 'mid 8rtides of merchandise , or, substantia,l com-
ponents t.hereof , is , theTefore, to the prejudice of the purchasing public.

\R. 6. By t.he aforesaid practices , respondent.s plnce in the hands
of atch manufactnrers, distributors 81lC1 ret:lilers , means rUld instru-
mentalities by and through ,vhich they may mislead the public as to

(",

he pJace of origin of snid watchbands or the sl1bst.antirtI components
thereof.

\R. 7. In the conduct of their business, at all times mentioned
hE're.in , respondents haye been in subst.antial competit.ion. in commerce
"ith corporations , firms and individuals in the sale oJ products of the
same general kind and na1.nre as that sold by t.he respondent.s.

\R. 8. The nse by re ,pondellts of the false , In1sleading' and deeep-
tin' representntions and practices hereinabove set forth , and the failure
to c1iscJose the foreign origin of their watchball(ls or of substantirl1
components of their ,yatchbands , hal'o had , and now ha'.-(' , the capacity
and tendency to mi Jead nnd deceive purchasers 01' me,mbers of the buy-
ing public in the manner aforesaid , and thereb \- to induce them to
purchase respondents

' \\"

ntehb811ds.
m. . The afore nic1 acts and practices of rc. pondents , as herein

nljpged

: \,.

ere n.1lfl are all to tlJe pmjudice and injury of t.he public and
of rcspondent:; ' COml)ctjtors and constituted , and now constitute , nnfair
methods of competition in commerce and nnfair and deceptive acts
and practicE's in commrrc( , in violation of Section f5 of t.he Federal
Tl'ctllc Commission ---\.cL

.1/1'. 11 e,'oel't L. B7u'ine 511 pporting the complaint.

.1li' . Herbert Bw' stein of Zeloy c6 B1.ITstdn ew York, X. ) for t.he
respondents.
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IKITIAL DECISION BY .JOSEPH \V. IL-\uFl\u. , I-IL\lUNG EX.DIIXEH

):L\Y 2G , J %4

This case involves, genel'ally speaking, t.he omission to mark 
otherwise disclose the foreign origin, J apa, of skeletons of met-nl

expansion \yatehbands , sold in the Vnited States , allegedly in yiola.-

tion of Section 5 of t.he Federal Trade Commission Act.
The skeleton is the expansible part of an expansion ,vatchannel. It

consists of links to which ornamental shells are in due time afJixed

among other things.
Respondents ' main contention is that their .Japancse skeletons nl'C

not substRntial parts of their 'i1atchbancls. or at least of such of their
watchbands as have only smal1 skeletons attached t.o rigid Ol'Wlnwntal
arms" 2 on each side, instrao of large skeletons extending' the Jull

length of the 'YfI.tchbands. The. hearing examiner rejects this conten-
tion , as he has a some"hat similar contention In the Jlatlel' a/ Jor' ooy-
Bendel'. Inc.. D. 8587 (j)fay 1 , lBO- i), ,,-here. to be Sllre , the, pertine11t
faets of record ",ere less substantial t.Jlfll here.

Respondents also present a defense of discontinuflllce , based , how-

ever, on alleged discontinunl1ce a. few 'H'eks prior to theissnanre of the
complaint. This defense is rejected b - the examiner , as it also was in
Jacoby-Bendpl (althougl1 tllCre on al1e n'd c1iseontillnance. fortified by

an affdavit" sllbmitted over a year prior to the issllance of the com-
pJainL but not. by adequate proof as to subseqllent beha,-ioul').

R-espondcnts herein also ehallenge the taking of oficial notice of

consumer understanding and p1'efe1'(,11ce in connection \\-jth clornes-

tie merchandise as a !J:ainst foreign merchallclise. The - sllbmit no oppos-
ing proof , but argue that any preference for' domestic OVI:r .1 apilne

goods is no longer t.he fact. In rcsped t.o offcjalnotiee the:,- also repeat

their content.ion that. small skeletons. at leftst. cannot be re D11.c1ecl as a

substantial part of \,atc'hband

. '

1'he examiner rejects thi , chal1enge
on offcial notiee as he did in JaroDy-Re-ndPi'

Respondents also chaJlenge\ in any en'nt, t1w nlll:2'pd indi'; j(ll1al

liability of Tobias Sterll president of l'espon(lent. corporation, Fncts
submitted by respondents compel a (lismissal of the complaint ftS to

respondent Stern. In the exalliner , opillion , they illlicatl' that the
most. that can be c.ontendeel by complaint counsel is thnt. Stprn owning
about one- third , controls (actually not proved) t hrollgh his frunily

lOne type of s,mnll sJ,elpto,tJ. ex nlri(' ' J1f\'\ing- some leather or SiIl1\1fltrd lentlwr
011 t.op of the metnl. the part corresponding- to arms.

Regponrlellt ' brief , pnge 5 ; eJ c'\h('re referred to therein a arm.
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one-half, and only one-half of the stock. 1'11is is as agRinst Jacques
Kreisler, unnamed as a responclE'Jt (for unexpla.ined reasons), who is
roughly in the sa,me position as to one-third stock ownership and un-
proved half-control through the members of his farnily. T'he facts
also shmy that the corporation is H large well organized elltity with 4
versified management , if llot diycrsified stock OIynership as ,,-e1l-
rather tha.n a mel' cover for individuals. Finally, the facts 8hm"

without contradiction (respondents supplied aD the facts on this issue
of individual liability), that respondent Stern (lid not fOJ'lUIate
direct and eontrol the particular aets and practices alleged in the

complaint.
The complaillt herein issued on Jllll8 2G , 196:3 , and ,ya,: ser'ied shortJy

thpreafter. .A timely answer ,yas filed denying, in eH'ect : any present
sale of n-atchbands with Japanese components : and also denying that
J Rpallese skeletons , as nsec1 in the. past by them, represented a sub-

stant.ial cOlnponent of their watchbands; rcspondents :d o (lenied Hny

possible indiyic1ual liabilit.y of respondent Stern. _ Supplemental
Ans\yel' and Statement of Counsel': admits nse of . Japanese skelet011s 01'

parts "since J\me 1 , 19G1t with c1iscontinmmce of " purchase and use

approximately June 1 , 1963; it also aga.in denies that the skeletons or
parts are substantial components, setting forth some supporting cost
figures. An "Arnenclec1 Supplementa.l Answer and Statement of
COllnseF snpplcrnents the cost figures : but expressly limits them 

:Jla.rengo" and "Da Vinci'. watchbands , both of which cont.ain smaH
skeletons attached to rigid ol'lamental arms.

't rather detailed prehearing conference order , dated October :21
1963 , was issned hen supplemented by two subsequcnt orders , direct-
ing tllC submission of various preliminary statements, lists of "itnesses
and exhibits , and stipulat.ions of fad as might be anojn d at, as ,,-ell as

directing meetings between counsel prior to the prehearing eonfercnce
,yith the examiner. Counsel on both sides are to be commended for
cooperating fully. The saiel order 01 October :21 , 19(;;J, a150 g.ftve notice

that the eX \l1l1nel' would take offcial )lOtice as alleged in the com-
plaint, and so construed as to apply to a su1Jstantial component of a

,,-

atchband.
The prehearing conference took place on Xovemlwr 1:2 , 1063 , nfter

cOllnscl conferl'e(l ,yith each other as directed. The minutes of the
prehearing conference, consist of 107 pages, and arc not pnbhc.. Various
lists a.nd papers "erc submitted as had 11een directed , and "ere dis-
cl13sec1. Ex11ibits , so far as then submitted , were tentatively marked.
Official notice ,yas taken by the examiner (Prehearing J\Iinutes

, pp.

, 94). (In view of the Stipulation Between Connsel , Jater entered



750 FEDERAL TRADE CO:\LVIISSION DECISIONS

Inital Decbion 66 F.

into and signed , it wa.s agreed at the hearing proper that, although the
preheal'ing minutes may be consulted , they in gene-ral should not. oe

resorted to except to resolyc ambiguit.ies ('rR 11 :16- of the

minutes of the hearing proper).
The Stipulation Bet\ypen COllnsel herein was filed on or about

:Mareh 5 , 196-1 after the hearing proper , revising the prior pro-
posed stipulation (CX 5A-E). lt may be described as fol1o,,s: (1) It
stipulates fiS to most. of the basic facts in this casc. (:2) It stipulates
that if respondents ca11eel JIr. ,Villinll Klein. a "lre presielent and the
controller. he \yollhl testif \- that a srnaU kelet()n sel'YC.'s merely as a.
chsp

" (

tip. IS). (OJ) 1t stipulates that :\11'. K1ein , if ('nIlee1, would
also tesiify as to the relati\' c ro t of !:kclctons and completed watch-
bands, particll1c111y as set forth in RX and RX 7. (There i also
the post-he.aring affdavit of Ir. Klein (RX R) se!ting forth
cost figure's in talmlar fonn as to both sllall anc11arge skelptons.

The said Stipnlation Bet",yeen Connsel does not inclncle any a nee-
ment thnt. respondent Tobias Stern fonnl11ntes : directs tl11(1 controls
the ,lcts and pl'ncticcs of corporate resprmc1rnts , as al1egE'l in the C011-

p1aint , as did the proposed stipuJatiou (CX 5A-E), and as had been
tentativel)' agreed b)- counsel on both sides erR G).

The hearing. ,yhich ,YflS 8011ewhnt pro forma , was be1(1 on Feb-
ruary 26 : 1964. Hesponc1ents ' counsel flllllolllcec1 , for the fil'st timc , that

1r. Stern refused to sanction the proposed agreement that he 101'11u-

latf' . directs and controls. Said connsel also stat.ed that. 1\11'. Stern was

i11 in the hospital and could not imlnec1iately testify on the issne.

Complaint counsel finally agreed to take an flffdavit., ill lieu 01' te t;-

many, coycring- stock OIvncrshi)) find other pertinent items sllggestrd
by the examiner (TR 8 , 2 \ 30). The hent'inp: I\as othen..isr 1argel

taken up with receiying in evidence the nctunl exhibits in the Cfl

"Ihich required , in some instan('es detailed identification.
l") lll' SllHllt to the agreements bE'1Iyeen connseL there Iyere Iilecl , :lfter

the hearing, yarious papers , to Ivit. the signed Stipulation Bet\H'
CounseL including the agreement that ;\11'. Klein ,"onld testify thut
a small skdeton IYllS merrl)' a. '; clusp. aml the -folloyrjng aflda'iTits:

RX g),. affclavit by J'11'. Klein. negating respondent Stel'n
inc1iyic1unlliflbility. (Accepte(l by complaint counsel in lien of affdavit
by rl' Stern.
nx 9A- nffdnyit by :,fr. K1ein and anllext'( schedule p, s to rela-

tive cost of ::keletol1s both large and small.

ThE Stipnlation Bet,lypen Connse.l inclnding fr. K1cin s c.onclnslon

3 TR 11 :1fi-24 mE' DS trall cl'ipt (!luning minl1tesl , pflge 11. liucs IG to ::.
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as to "c1asps ' the aforementioned two affdavits , and the facts
olicially noticed , arc in lieu of any testimony in this case (Stip. 19).

Proposed findings and briefs werc duly filed by both sides within the
time aJlowed by the Rulcs.

FIXDIXGS OF FACT 5

1. Hespondent acques Kreisler :Manufacturing Corporation is a
corporation organized , existing and doing business under and by
virt.ue of the laws of the State of X ew ersey, with its principal offce

and place of business located at 9U15 BergenlineAvenue , North Bergen
Xew Jer ey, ill the city of i\Torth Bergen , State of KeVi" Jersey.

Respondent Tobias Stern is president of respondcnt. corporat.ion.
He owns slightly more than 1/. of its stock, and members of his family
own additional st.ock, bringing the family interest to exactly 112' the
saIne as the fa-mily of Jacques Kreisler , not a respondent , who himself
owns slightly less than 1/.'3 and is treasurer of responclent corporation.

There is no proof, certainly no suffcient proof , that said respondent
Tobias Stern "formulates, directs and controls the acts and practices
of respondent corporation as described and alleged in the compla, int
and respondents: uncontradicted proof is to the contrary of said allega-
tion. (In addition , there is also no public interest in naming said re-
spondent Tobias Stern , individual1y, as a party to a, cease and desist
order herein.

(The facts as to the alleged individualliabiJity of said re poJldent
Stern are analyzed in detail below in the Discussion part of this
decision. )

2. Respondent corporation is now , and fo)' some time last past has
been , engaged in the advertising, ofI'ering for sale , sale and distribu-
tion of, among other products , metal watchbands to manufacturers
and distributors of "watches, as well as to retailers for resa.le to the
public. (Stip. 2) These ",yatchbands are expansion \1"atchbands.

3. In the course and conduct of its business respondent corporation
now causes , and for sorne time Jast past'has caused , its said Ti" a.tehbands
when sold , to be shipped from its place of business in the State of Xevl
Jersey to purchasers thereof located in yarious other States of the

United States and in the District of Columbia , anc1maintains , and at
all times mentioned herein has maintained, a substantial course of

trade in said products in commerce, as "commerce:: is defined in the
Federal Trade Commission Act. (Stip. :3)

4 Stip. IS menDS Stipulation Between Counsel , paragraph 19.
5 Findings 1 to S correspond to paragrapbs One to Eight of the complaint.
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4. Said "\\atchbnncls in substantial numbers (Stip. 5 11): measured
by respondents: "atchballd business , have consisted-in substantial
part , determined largely by the expansibility fUllction (see Discussion
below)-of components , to "it , skeletons , manufactured in , and im-
ported from

, ,

Japan (Stip. 10 , 12). ,Vhen offcred for sale or solrl by
respondents , said "atchbanc1s hayc not borne disclosure shmYing them
to be substantially of foreign origin , nor has disclosure been made in
any ot.her \\'ay (Stip. 9).

). In the absence of an adequate disclosure that a product , including
Iyatchbancls , is of foreign origin , the public belien's and understands
that it is of domestic origin (of ,,-hich fact the Comm15510n took off-
cial notice in the complaint).

\s to the aforesaid articles of merchandise , a subst-ant.ial portion of
the purchasing public has a preference for saicl articles ,,,hich arc of
dOllrstic origin (of which fa,ct the Commission also took offc1ulnoticc
in the complaint).

The aforementioned two categories of oficialnotice' properly con-

strued , in ciTed rehte not only t.o products or articles as a whole , such
as 1"atchbands , but to substantial parts thereof , snch as skeletons of
\"atchbands. The examiner herein gaye due and timely notice that he
IY,l.' taking offeial notice in t.h1s extended meaning (order elat.ed Octo-
ber 21 1963 (11-5)), and did take snch oiIcial noticc. Hespondents
offcrcd nothing to disproY8 the facts noticed.

Accordingly, respondent corporation s failure to disclose clearly and
conspicnously the CouIltry of origin of the skeletons of t,he wntchhancls
herein is to the prejudice of the purchasing public , as a.leged in the
complaint.

o. By the afores:lid practices respondent corporation ha,s placed

in the hands of 'Tateh manufncturcr , distributors , and retailers , the
means and instrumentalities by which they may mislead the public
as to the pInce of origin of the skeletons of said ,yntchbnncls.

7. Tn the conduct of its business , respondent corporation has been
in substantial competition , in commerce , with eorporhttions, firms and
inc1i\- icllwls in the sale of products of the same general kind and nature
n.s that sold by the respondent corporation.

8. The use by respondent corporation of the false , misleading and
deceptive acts and practiccs as hereinabove set forth , and the failure to
disclose the foreign origin of its wat.chbands or substantial components
of its watchbands have had , and now have, the capacity and tendency
to mislead and decei\-e purchasers or members of tIle buying public
in the manner aforesaid , and thereby to induce them to pUTchase re

spondents ' watchbands.
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D. All of the facts contained in the Stipulation Between Counsel
herein are found a,s fa,ds herein-many of them , of course, being al-
ready found in the foregoing Findings 1 through 8.

Di8continuance

10. Apparently, the purcha.se , use, and sale of said Japanese skele-
tons by respondents were aIready taking place in 1961 manu-
factured "since June 1 , 19f51" (Supplemental AJ1s,ycr, par. 1).
R.espondcnt corporation was initially contacted by the Commission on
oYember 27, 1961; this contact eventually resulted in the issuance

of the complaint (Stip. I !). The aforementioned purchase , use, and
sale of such .Japanese skeletons by respondents was also taking place
throngh 1D62 and part of 1963.

11. After correspondence and personal c.ontacts between respondents
and the Commission staff (Stip. 13), the "purchase and use of Japanese
components in the ('orporation s watchbands "as discontinued ap-

proximately on .June 1, 1963" (Supp. Answer, par. 3 , apparently
adopted by Stip. 13) 'i. just prior to the issuauce of the complaint on
J Hne 28 1 f)f):i.

12. There is nothing in the Stipubtion , any proof in this case, or
the answer, that respondent corporation discont.inued anything but
the "purchase and use ': of undisclosed Japa, nese components there
is no proof that it discontinued selling "at.hbancls containing undis-

closed J a,panese components.
13. After issuance of the complaint "there "ere approximately

000 i\8.tchbancls conta.ining Japanese skeletons-unmarked as to
foreign origin-in the hands of watch manufacturers; distributors , or
retailers" (Stip. G), said watchba.nds serving as potential "instrll-
mentaIities of deception" (Finding 6 upra).

14. Even if the discontinuance by respondent corporation of merely
pl1Tchase and use" of Japanese skeletons 1S evaIuated , somehow or

other , as equivaJcnt to discontinuance , or substantial discontimmnce, of

the practices herein complaine,d of , it wouJd not be voluntary dis-
continuance in good iaith but merely discontinuance only after the

Commission s hand was already on respondent' s shoulder. (See Discns
sion below.

Ac.tuR1J;1 thrl'E' j" no cJe lr-cnt tatement in the Stipulation. or any affdavit, that
rr"IJondf'nt" rli"C(lllrillued :\Il thillg at a1l. But apparently coun!;el ag-ref'd on a conc!' j!;ion

tl1flt the!'e 'Wa some !tinrl of limite(l dis('(1Itin11Rnce e" of purcbH e and u"e at the time

stflterl.
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DISC-CSSIQX

Certain issues involved herein may now be discllssed and the relc,-ant
facts analyzed.

Skeletons as a Substantial Part

Point 1 in respondents ' brief , and no doubt their main point., is that
the skeleton is not a substantial part of their watchband. This ques-

tion will now be considered in detai1.
Vaneties of IV atchbands. CompJaint counsel , for his proof as to

watchbands containing undisclosed J a.panese skeletons sold by re-
spondents, has relied on three types , each with the trade name Adjllst-

Matie , represented , rcspectiyely, by CX 4A , 4B and4C. Respondents
have relied on two types , with the respectiye trade names of 1arengo
a.nd Da Vinci , represented by HX 1 and 2 , and respondent.s ' entire
counterproof a,nel argnment , particularly on the issue of sllbstantirdity,
is expressly predicated on these two styles with skeletons containing"

only 11 links each small skeletons with rigid ol'munental arms,

All live types are identilied by respondents (Resp. brief , p. 3 , bottom)
by t.heir respectiye exhibit numbers as manufactured by them.

The five types of watchbands are listed in the following tabulation
showing respectively the exhibit number, trade na,me and number of
links in the skeleton:

- -

Trade ll(l':nc Exl1. No. Lil ;" in
sk(, (,:Oll

- ex 4"
--.. ex 4B

ex 4C
RX 1
RX 

:\arenf,O_
Da VincL

---

\.11 live types haye " arms except ex 4C, the one 8hO\\n having ;32

links and except that ex 4B Ims leather-hke, extension on metal

instead of arms proper. (There is also a ex +D : \"ith 3Q links anc1 no
arms," alt.hough not included in the :;tipll1ation (St.ip. 12) as lwing
typical and re,presentnti"e.

Gene1' al Pindin,q of 8'tbstal1fiulity. The examiner Ilfs founa the
keletons of all tl1Csr ,yatchbanc1s are sl1bst,nntinl components thcren-E

e.. whether the skeletons contain ;-j21inks and arc nUnched to no finns
on the ,,"atchband , 01' \'Ihether , on the other hanc1. they contain 1 (i OJ'
11 links attflched to arms OI' extension . Re5ponc1ents flr lle to the ('on-

tral'Y, particnhnly ltS to skeletons with 11lillks and more pal'ticu1nl'
those skeletons cont.aining 11 links \,,111ch are to be found in l\farengo
ond Da Vinci watchbands.
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Expansibil,tty (Function) The examiner s finding of substantial-

ity is based primarjIy on the expansibility funetion of the skeleton

in any of these expansible metallic watehbands--whether the skeleton
ha.s 11 , 16 , or 32 links , and whether or not it is attached to arms or
the like on the watchband.

The unique and distinguishable feature of the metal expansion
watchband is obviously its ability to expand and contract within the
requirements for daily use. The expansible feature exists solely by
virtue of the skeleton , ,yhether the skeleton has many links or a fe-w.

The essence of the skeleton is a series of link- like springs joined to-
gether, link by link , so as to exercise the proper tension and expan-
sibility. The addition to these springs, properly joined , of the decora-
tive metal covering, of plates , and also of various mechanical sen- ices

so as to make them into a finished skeleton and part. of an adual ynLteh-

band cannot vitiate the aforeclescribecl essenee of the skeleton . Refer-
ence may be made to Trade Practice Conference Hule, , JIetallic \Vatch
Band Industry, 16 CFR g 60.4 , footnote 3 , which applies to skeletons
generally inclnding\ hy its wording, it skeleton the length of -which is

a " substantial portion :' of the \Vntchb tn(rs length, and \"hieh reads HB

folJows:

PaTts dlich are to be con iclcre(l as substantial includc the keletons or intt.'r-
lincr" of the eXt!ilJJsipll tnJe lwnds , whether of the entire length of the Ilfllld or
but n snhstantifll 11Ortiol1 of sncll length , and ,,-11ether CHI's nnc1 eIll pieces are
affxf'll thereto lJefore 01' after the importatioll of sueh skeletons or interlilH' l'''.

Respondents in this ease do not seem to nrgue against the substan-
tiality of skeletons in general. They try, rather , to distinguish behyeen
large skeJetons and small skeletons attaehec1 to arms in the \yatchbanc1

proper. Hesponc!ents cJnilH , incidentally, although without actua1

proof : that smal1 skeletons typify the larger part of their wntchbanc1s.
Watchband A'l'ms (Style Appeal). Thc examine!' , howeyer , based

on his examination of the relevant exhibits , rejects respondents : argu-

ment, as to the lIlLnk skeleton and specifically those of JIa1'engo and
Da Vinci bands, that "the expansible feature is not controlling in ('on-
5U11e1' acceptnnce" but that the controlling factor "is the design of

the. rigid portion of the band (the arm) ,,-hich is stylized for consumer
appeal and acceptance':: C'. so that the ;: use of expansible links 5C1Te8

on1y as a substitute for a cOl1Yentional clasp as is use(1 ill the case of
an ordinary leather lmncF (Ilesp. brief, p. 5). It is the examiner
opinion that , grHl1ted that the arms have style appeal, neyertheless
a 32-link skeJeton with its polished shells has its own comparable

style appeaL It is the examiner s opinion that except in a most strained
sense : the II- link skeleton is no more a snbstitute for a elasp than fl 3:2-
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11ne skeleton, and that the skelet.on s dominant and essent.ial function
is to provide expansibility in all ,yatchbands , ,vha.tever the size of
the skeleton and whatever incidental function the skeleton may have
in dispensing \\'ith a clasp or in providing extra style.

The examiner rejt cts as eyic1ence the self-son'iug conclusion to
the contrary of 1fr. K1ein (Stip. 18). In partirn1ar, aftcr examining
the various ' nltchbaJlds and ske, !etons 1"he examiner rejects 1\11'. Klein
conclusion that the skc1etoll of :2:2 links or less ;' serves merel \' as a sub-
stitute for a clasp. It ahnost. iJecms that respondents l'cflch ant for the
word "clasp " in 11n attempt to bring it within the \\orc1ing' althcugh
it does not C011e within t.he. meaning' , of fl sentence contained in the
opinion of the Heiler case , iil II a. 1D1 F. 2eI 054 , \1.36 (C. A. 7th , Il1.31).

OtlleJ' PaI'ts Claimed to be Suos-tanJia7. ;.\gain picking out the

Marengo (RX 1) anel Da Yillci (RX ,,) stY1es , each ". jth '3keletons of
11 links plus arms respondents point out (J esp. brief. p. tJ. ) that there
is 11 "large va.riet-y of separate components (E.' hibit. Xos. RX 2
nx EiA-F) cOl1stihlt i ng t 11( enti re baJ1(1. ' Tl1ey cnnc1nc1c from thi that
the skeleton is rln infinitesimal part. of the entire ball(L by ex-

amination of the \\fltchhnllds (Re3p. lwid, p. ;1).
The. examiner s opinjon is to the, contrary. X one of tbese ot )1(1' pa rts

';0 Jar as the 1'pcor(l Sho\Y8, oear on the expansibilit:,' fllnction

,\-

hich
lHls here heen fOllnd to be controlling on t.he fIucstion of substantinlii- :v.

For insbnrc, the dccorative metal covering and plates added to the

skeleton propel' e.. to the springs properl:- joined, do not (ldract
nnything from the fund ionnl essent.iality of the skeleton in an expnn-
sion ,yatC'hhi1nc1. Xor. to tnke l1other part , dors the protective mesh
do so; this is the pi1rt hic)l respondents are referring to in their brief
although ,\"il:hout record supporC flS being of German origin in certnin
,,atchbamls (Hesp. brief , p. 2).

Seconc11y, these other parts do not vitiate the substantiality of the

skeleton in any important respects apart. from the e:qxmsibility fUll(:-
tion, snch as relatiye size ilnd cost which ,yil1 now be discussed.

Rela.ti.ve Si2e. ven an 1l- 1ink skeleton is , l1nexpandcc1 one-third
the circmnference. of the fnll ,yatchband , as the examiner has directly
ob,"iETycd on vie,ying the peltinent )Iarengo and Da Vinci exhibits
which is substnntia1 in size \ rehtiyely speaking by ordinary standards.
l\Ioreover, if fully expancler1. the II-link skeleton is dd11l-itely the
larger part. of the watchband , as the examiner has obseryed by fully
pxpanding the ::Jnrengo and Da. Vinci watchband exhibits-although
he does not stress this particn1ill' point.

Cost of P,'or/"elion (Relati"' e C081) Responrlents haY8 supplied
figures to the effect that the production cost of :.Iarengo and Da Vinci



JACQUES KREISLER iv1A UFACTLRIXG CORP. ET AL. 757

Initial Decision

skeletons are respec.r.jycly, by their percentage computation , 7.6% and
870 of total factory cost (Resp. brief , p. '1).

In tho eXilrniner s opinion , the fact that production cost of the

skeleton is not a major part 01 the cost of the "\yatchband in sorne

of the \latchbanc1s , to wit , :\Iare,ngo and Da Vinci "\Iith II- link skeletons
is hardly contru11ing on the qllestion as to "\yhether t,he, skpJeton is a
suhstanti:1J part o:f the ,\atchbanc1. 'Yhatever weight may be given to
this factor it "\yould seem that more weight is to be :lcconlecl to the
expa,nsibjEt.y function of the, skeleton as part ot an expansion
"\yatchbancl.

In arriving at the percentage cost proclllctioll of :JIal'engo and Dol
Yinci watchbands , containing II-link skeletons, respondents sholl in
the. figul'E's submitted by theIn that a rarellgo skeleton cost thelrl S. lG6

compared to a. total manufacturing cost for tlIP band of $2. 171 : fllel a
Da -Vinci skeleton cost them 8. 133 as comparcd to a totalnu1.ufncturing
cost ofthc band of 8:2. :274 (RX DB).

1-I0"\\8\"8r , to begin "\"dtll , therc is nothing to show that these figures
are typical of other \YatchbflHls. lndeecl t he figures in respondents
t"bulation (EX fJB) for other ,ntchbancIs

, ,,-

hen compared ,,-ith the
:.Inrengo an(l DR VilJcifi ures tencl to indicate that the :Jfarengo and
Da, Vinci figarcs arc- peculiar to these styles, with their rigid ornamental
metal arms and only 11lin1\:s to a skeleton-certajnly as contrasted "\yith
watchbands cont.aining- no rigicl arms and 32 or morc links.

In other wor(ls , the, i\ial'cngo an(l DR Vinci figures seem to reflect
the extra, cost of the rigid a1'ns , both in material andl:bor , "\yhich take
the place of many of the full numbeT of skeletoll links , and to re.fect
the concomitant lesser cost of a skeleton containing Oll1y a relatively
fe\'- links. This extnl la, bor cost. is :further reflected in " ext.ra factory
overlIe,aeF figured at 20070 OT total labor. For instancc: the figures in
rcspondf'nts tabulation (RX DB) shmy the, foJ1owing 10 pick out tlyO

contrflsting styles:

1\larengo
(11 liuk_

Citation
(34Enko)

),l tcric:
Skcjeton
Ot!JermateriaL

SInn
!i07

333
387

D73 720
0(!7 07';

334 130
0:13 014

734 30G

171 231

15,

oss
Labor

LaIJor

...

Loss (10' 7c,

;--

Factory overjle
200% of to 1111alJor-

Factory mfg. cost.....

Vi'holesale pricc-
Ret8.E pl' :ce_
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It will be noted jn the tabulation (EX 9B) that figul'es are supplied
ill alJ for fin: different. brHnds of respondents: ,yatchbancls, tabulated
as follows to show the number of links t.o the skeleton , and the ultimate
retail selling price:

Retail
ice

::Iarf'Ilgo (11 link) ---- __n_-- n__--

_----

-- $15.

Da Vinci (11 linl,) - n___

___ ----

--u_------- -- 1;5.

win Line (16 link J --___n__-- ----- --Un --

---

-- 12.
Lido (22 link) ------- -----__--__n__-- D. D::J

Citfttion (34 link) ---

"____ ___

-- S.

\.n examination of all the fignres in the tabulat,ion ilHljeates fL pro
gression of extra cost , including labor (and oycl'head estimated there-
on): of the 'Yat('hband as the nnmoer of links oJ the skeletons becOIne
smaller. Howeyer , it. must be noted that none of these \yatchbands
except i\farengo and Da Vinc.i are in evidence; the watchbnnds relied
on by comphint counsel are _\djnst- JIatic.

ccordingly, all that the figures in the tabulation apparent.ly indi-

cate, so far as consnl1ers are conccrned : is that. the public is ,yiJling
to pay extra Jar expansible ,yatchbanc1s ,yith stylish anns-the longer
and marc orlwmentnl the arm5 the more the public ,yill pay-pro\-ided
that t.he shorter and therefore cheaper ske1etons pC'rforll t11e required
expHn, ibilii- y fllJlcrioll. III t!it' pxtlllillPl' S opinioll : this pron:s little
more tha.n that the public wonId be ,yilling to pay extra for diamonds
or odlfr prE'ciolls s1011e:" on the. rigid :I1'11S. 1mt at the ::ame time '\ onlc1

not : of course, accept the ,,-atchband if jt did not haTe the necessal'
ancl essential e=- pallsihl(' kelrtoJl compollent.

ldiurl;(" ufl'd C11" nesponc1ellt3 cite l-Ie/lei' :-;Oil8 : lii('. . 47
C. 34 (lD30) for the proposition , by ,ya:,- of annlop-:- : that. it is not

necessary to sliow the origin of imported glass lwads innSll11Ch as the
identity of the p" Jass l)f'acls is lost in the manl1Jacture of the final prod-
nct. ..\ctl1ally, holding in lie/lei is more afril'nntiye, namcly that it i55

necessary to shmy the origin of imported ilnitatioll pearls as contrasted
with imported glass bencls processed in the l nitecl States into imitation
pcarls. It is the t'x,llJiner s opinion that the imported expansiblp kele-

ton is definitely more analagous to the ilnportccl imitntion pearls than
to the ilnpol'tecl glass lJeacls. The consumer here -n-ants an expansible
skeleton e.. to openltc Hn (' xpan::ioll \yatchbnnd , just as the consumer

ants to weal' at least n sQl1blaJlce of n pearl necklace , not mereJy a
string of glass beads.

To be sure : the consmner in the case at bar may in addit.ion , desire
ornamented arms , adding to t.he cost , with it reduced skeleton-but
the consumer still ants an expansible skeleton , eyen though small , in
order to ha\" an cxp,lJ ion wntc'hlxmcl.
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:.lo1'eo\' e1' , the identity of the skeleton , eyen f1 small skelet.on , is
plainly not lost in the manufacture of the \yatc.hband-- in the examin-

:: opinion , lJc1secl 011 his ()\nl ObSC1T,lti011 of the exhibits , although
entirely contrary to respondents ' contentioll in their brie:L

Hespondents also cite the Ii ellei' case , as passed on uy the Court of
Appeals , aflrming the C0l11nission below-Un F. 2d \)34 (C.A. 7th
19(1). 11oweye1' , it turns out that t hey cite it for the statemcnt in the
cOlut:S opinion that the ;;consumer purchases an imitfltion-pearl neck-
lace, not uetallse of ,

, ':' '

' t.he clnsp ,, hicb joins its cnds , uut beclllse
of the imitation pearls whieh aTe thus assmnbled ,

, . , ,

", (p. 956).

Hespondents then eharactc1'ize at least their small skeletons as being
merely ;;clasps " a conclusion already rejected by the examineT herein
as apparently merely an attempt t.o COlle within this wording, although
it does not come within its meaning.

pondents cite Segal 

y. 

7'. 1:2 F. 2d :2,33 (C. A. :2nd , Hkl;l),
also dhnning the COlTmissionuelolY (;q F. C. :21b). The case in\ ol\
the; importation of ,Japanese Jense:: for cheap pectn.cle and sungl,ls5es
later fitteCl into frames ill the Cllited Stat,os.

Hespondents cIte the case, despite its requirement of disclosure

bec,luse the opinion stcltes that it agrees with the argument that dis-
clObure would not Ge required if ;' marking \yould be positively mis-
leading, unless indeed it Iyas so qualified as t.o be ineilectiyc" (p. 253).

Tl:l' , opinion l;oints out, that tlli.

,, '

' not the ('n e \yith lenses u:oeclin

:-l)edades; and respondents here contend tlmt this is indeed the ca
that ulRrkil1g would DC mide'ldillg or illetlectin:-with skplNolts

OL' :1t, Jl'(l.'t sllal1 s!iplrtolls: llsed ill wa.tchb,lUcls.

In attempting to distinguish the present case from egal respond-
ents are perhaps relying on the sentence in that case l'cltcling ,1:- follows

(Pl'. Z55 6) 

That is not the case \yitll len.'ies used in srJPctllc:es: the frnme is llel'rl ' th
carrier of the le11s , \yhich is the only Ch'ilE-nt of importauce , alHl \yhkh (lacs not
lose its ilh IJtity either ill appearallcc or in fllldiollo

At least as to JIa.rengo and Do. Vinci watchbands, with only ll-1ink

skcJetons and rigid ornamental arms , respondents in effect argue that
unlike the lenses in spectac1es, skeletons aTe not the " only c1ement of
importance in \\atchbands. However , even if this should be strictly so
the hearing examiner, as already indicated , re,gards the skeleton as

the dominant element, of importance- even if not the 0111y s11ch e1e-

ment-clue to its expansibility function; and , of course, he l'Pgards

it. as indeed the only element of importHnce so far as expansibility
of the expansible watchband is coneerlled , irrespective of the size of the
slm1eton or the size or other attributes of any arms.

::10reove1' , the examiner holds , using the language of Segal that
'!;"iC- 43,C;- 70:,- 4lJ
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any watchband herein with 11 links " does not lose its identity either in

appearance or in function" (our emphasis), despite respondents ' con
tention to the contrary. So far as appearanees are concerned , the skele-
ton, as obselTec1 in the completed watchba,nel , clearly retains its
identity as such even when it contains only 111inks. So far as function
is concerned , namely to provide expansibility, the continnec1 identit.y
of the skeleton , after becoming part of the watchband , is unassailable.

Again using the words of Segal it is the examiner s opinion that
disclosure herein would not be "positively misleading, unless indeed
it was so qualified as to be ineffective. " Incident-ally, the order signed
by him herein prm i(les for an altc nati\' e of labeling 01' tagging the
watchband , which gives much greater opportunity for clear and ex-
plicit disclosure , and also enables thc disclosurc to be remoycc1 from
the merc.hanc1ise by the ultimat.e buyer.

nesponclents final argument that to conc.ude that the skeleton , or a
small skeleton , is a substantia.l component is to "distort dictionary and
other definitions" is without merit in the examiner s opinion , on all Lhe
faets a.s herein analyzed. :Moreover, since the Commission has issued
the complaint herein largely to protect the consumer, it is e,minently
appropriate that "substa.ntial" be defined aecording to what the con-
sumer 1\ollld regard as substantial in purchasing nn expansion waich-
band , namely, the skeleton which makes expansibility possible.

The case closest in facts to the present case is Balchuin B1'acelet C01'

pOTation v. F.T. D. 8316 (Get. 2 , 1962) C61 F. C. 1345J, affirmed
325 F. 2d 1012 (C. , D.C. , 1963). That ease involves mebl expansion
watchbands (p. 1), as here. The skeleton \Vas made in Hong JCong
(p. 9), giving the bands the "expansibility" found to be , although
on expert testimony, " the essential element of an expansion \vatch-
band" (p. 9). However , the tube ends and also the gold- fiI1ed top shells
(in one of the t\Vo types) were afixec1 in Puerto Hieo , where, also , the
polishing" of the finished band was pcrformed (p. 7). The watch-

bands in that case "ere held to be " substantially manufactured in Hong
Kong

" (p.

9).
In the two sentences devoted to this case (Resp. brief, pp. 5-6) re-

spondents declare that their Marengo and Da Vinei watchbands diiIer
from the Balcl1.cin "atchbands. The examiner agrees that they differ

by reason of the, " arms" to which small skeletons are in clue timo
attached. Ho"c\T , in the examiner s opinion, after careful eonsiclera-

tion , the difference is a matter of degree which reasonably and fairly
can be , and hereby is , found not to call for a different conclusion than
that reacl1ec1 in Bald' wi,

The cxaminer also agrees with respondents that the facts In the
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Matter oj Jlanco IVatch Stmp 00. , Inc. D. 7785 (March 13, 1862)

(60 F. C. 495J, are not helpful on the issue of substantiality in ihe
present case. This is because the entire watchba.nd, not 1nereJy the

skeleton , was made in the foreign country under the facts proyed in
111 anco.

Individual Liability oj RespondentSteJ'TO

The complaint a.lleges in paragraph 1 as follows:
Respondent Tobias Stern is President of the corporate respondent. He fOl'lll1-

lates , directs and controls the acts and practices hereinafter set forth.

The answer admits that he is president (par. 1), but it is denied therein
that he formulates, directs fmd controls.

Complaint counsel has submitted no proof that rcspondent. .siern
formulates , direct and controJs , except that he is president (admittt'c1
by answer) and except that he attended one conference \yith other
'I\'atchbanc1 mal nfacturers to discuss and re'l"iew the Trade Practice
Rules for the industry (Stip. 15).

Respondents : although they do not hayc the burden of proof pro-
duced proof in the form of all affdavit (RX SA-D) by "William Klein
a ,-ico president of the corporate respondent , ,vhirh definitely negates
the allegat.ion that respondent. Stern formulates , directs and controls
as set forth in the complaint: and certainly negat.es any possible pre-
snmption favoring the proposition. The examiner s further comments
here wi11 fol1O'\ the order of presentation of facts in this affdaYit by

Mr. Klein.
According t-o t.he affdavit, respondent Stern owns slightly more

than one- third or t.he stock oi respondent corporation : to wit, 38. 05S'(,

J\fembers of his family aiI'll the. balance of ono- haH of t.he stock : to wit.
11.95% .

Balancing this , hO\\Ewer , J acqne.s l\.reisler O'\llS slightly Jess than
one-third, to wit , 28.41 %, and "members of his family" own the
haJanee of one-half of the stock, to wit , 21.59%.

The affidavit also siales (pp. 1-2) : "The sioek owned by members
of AIr. Stern s famjJy is olfnec1 outright by them and is under theil'
sole control. Tobias Stern has no power ,,-ith respect thereto. ". 

, *

As in t.he CH3e of lnembers of 1\fr. Stern s family the members of

1\11'. Kreisler s family own their stock ontright and the stock is
nnder their sole c.ontroJ.

The nJlegation of the complaint that Stern formulates , directs nnd
controls , is not. proYNl by stock ownership and control a)ol1r, since
at the very most he formulates , directs and controls if at all , only
tOQd.her with Jacqnes Krei.'3le.r. and in actuality form1l1ation direction
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and control is at the ycry most equally divided between the Stern and
Kreisler families. The members of tIle two families , furthermore, are
tated to ha \Ce sale or excluslYc control of their own respecti \'e holdings

tbliS negating even fifty-fifty control by Stern and Kreisler.
Just. why J acques Kreisler is not made fl. respondent hereill in the

complaint directed aga.inst the .Jacques Kreis!er :.Ianufnc.nring Cor-
poration , is a mystery to the examiner. This factor by irself makes it
quite impossible for the examiner conscientiously to evaluate Stern
actual power ,status in the affairs of the corporate respondent and
particnlarly to determine it to be a controlling one.

Of conrse, O\vnership of stock of itself is- not necessarily proof of
formulation , direction and contTol however l1uc.h it may persuade
say, I\hore an indivirhw.l and his lI'ife own 1005Z. of the stock of a mall
rorporation. :l\oreover , complaint counseFs intimation in his brief that
Stern has a superior position to Kreisler heC!ll1Se he himself mYllS Inore
than one- third Iyhereas .Kreisler mn1S Jess than one-thircl of the stock
i:: Iyithout merit, as neither minority interest could of itself be
controlling.

The SMne equal division between the tll-O f;lmilies appears in the
etllp of the. bORrel of directors which , as a matter of Ja'I , is yested with
the control and operation of the corporation. Stern flllet a lnember of
his family aTe two or the four members of the board of directors.
Krei lel' nllcl n member of his family n1'e the other tiyO Jlmnbcrs.
(RX SB).

The tTlO top offcers of the corporation are Stern and lCreisle..
Stern is president rmd ICreisler is treasurer. It is Tlell known that
the treasurer of a corporation may often be, 11 morc pOTl( rfnl figure
than tho president, \yho may be only R figurehead. The examiner can-
not agree Tlith complaint counsel that tIle president of a corporation-
pfll'ticularly of a :' two- family " corporation as here-is to be deemed
vested Tlith authority to formulate, direct and control. Rathel', he

agrees with complaint counsel's more fundamental statemi:ut (brief
p. 5 , 1st, par. ) that basic power lies l\i1.h the board of directors , as

agents for the stockholders.

There, are six other oHicers of the corporation. a sec.retary and fiye

ice presidents. Although the aiIc1ayitdoes not so state, it may ,yell
be that these offcel's particularly the fivG ,.ice presidents: arc members
or representati n's. of both families.

In a(lc1itlon , according to the afic1avit , there. is a s. called executive
committee althollgh the examiner disconnts the. legal significfll1ce
thereof in this case. The execntive committee is ('omp088(1 of a1l eight
ofHcers. meeting periodically to review and estab1ish policy for a
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particular ma.tter, and is not, according to the affdavit, controlled
by anyone person , including -"fr. Stern (RX 8C). The examiner agrees
with complaint counsel that this is not the usual type of executive
committee , snch as one composed of part of the board of directors
an interim body acting under direction of the board, or a steering

committee. Even as described in the affdavit, the so-called executive
committee fits in the examiner s surmise of a corporation pe,l'haps
controllecl hy t'wo persons , :.11'. Stern and ::1:1'. Kreisler , but actually
controlled at best , on the facts set forth in the affdavit , by the two
families.

Of mnch greater significance than this so- called executive cOlnmittee
js the fact that the firm is not just a small family corporation Tlith few
employees , if any. It has 600 employees. It has appropdate depart-
mental heach-sales manager , advertising manager : director of market
reseaTch , production supervisor, chief engineer, purchasing agent and
CJuality control engineer. It retains accountants and attorneys.

A corporate setnp such a.o; one indicated by t.hese facts , including
\'hat Tloulcl appear to be at most L loose two- family control , makes
most unlikely any circumvention of it cease and desist order against
the corporrd:ion by the setting up of a nel' corporation by respondent
Stern.

The nffdayit (CX SD) also Slates that the impOlting of skeletons
was the direct result of recommendations, not. by respondent Stern
but by the I ice president in charge of export operations. The mat-
ter , accorcbng to the afida vit , ,vas then revieIYed hy the various c1epa.rt-
Jrwntal heads, IIho submitted their ana.1yses and opinjons to the
executive committee for review and decision , in the further light of
.legal eounse1.

This : in the examiner s opinion, means L,yo things. First it means
t.hat respondent Stern dic1not initiate the idea of importing forejgn
skeletons : nor is there any proof that he formulated it or the actual
practices followecl. Secondly, it means tlwt, although it call be con-
jectured that he did yote for t.hem and nltho11gh he. undonbtedly did
i"t.and by I' hile the practices took place , the decision was , to follow
the reasoning set forth aooye, not his alone, but at the very most

pnhapshis and Kreisler , flnd actllally jn a rough 8en::;e that of the
two l'amilies.

There arc two aspects of this question as to whethel' an offcer of
a corporation) "\hich has been he.d by the Commission to ha, e vio-
lated the l:n.. , should be held indiyidnal1y liable. First : there is
the question n8 to whether the offcer formulated , directed and con-

trolled the acts and practices constituting violation by the corpol'a.-
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t.ion. Secondly, and perhaps more important, there is the qUf'Btion as
to ,yhether the public interest requires that an order be entered against
the offcer individual1y-consic1ering that he is expressly bound by

the o1'le1' in any event as an offcer , even though not designated by
name.

111 \ iew of both the divided ownership of responde.nt corporation
hne. unc1 of its size and organizational setnp, as wen as the almost
complete absence of any affrmative proof as to Stern s formulation
directioll and control of the lmla"flll practices , it seems quite impos-
sible for the eXflmi1Jel' to hold him inc1iyichwlly liable on any reason-
able basis. Secondly. on the issue of public intcrest the examiner

'.Tould adhere to this conclusion eycn assuming that indi'i- ichmlliability
can att:lch, by reason of public interest., on less than a full and clear
slw\ying of individual formulation , direction and control as actually
:1l1eged in the compbint, j1\ this case.

CompJaint connsel he1'ein cites no cases ill support of his contention
rh:1t respondent Stern should be held individually liable. Respondents
cite and quote 1,1 the J/(dtei' of 1FilSO'/1 Tobacco Boai'd of Trade , 53

C. HI , 190 (105li).
\.1thonrdl it is announce(l in decisions of the Commission quoted

belol'- t.hat it has ;; \yicle discretion" in determining the necessity of
imposing. incliviclnalliability on an ofIicer of a corporate violator , it is
al!3o definitely indicated that indi \-iclual 1iability will not be imposed
in the absence of "special circumstances" indicating a likelihood that
the oflcrl' \.,ill cause evasion of the order against the corporation , or in

the ausence of some ': special rcnson why inc1iyic1ualliabi1ity should
be imposed.

In the Matte?' of Maryland Baking Oompany, 52 F. C. 1679 , 1691

(D. 6327; 1956), the Commission states:
he record does not rcveal that ,Joseph Shapiro dominated respondent corpora-

tion or that he, in an individual capncity, ",-as responsible faT the acts amI

l)1:1CI ices alleged to be ul1hn,ful. T11at 11e "'"a:, Chairman of the Board and
Tn:'i1su1'cr of respondent corjJOl'1tion is not enong.h to sho\, an il.(1iviclnalre :pon-

si1Ji1it . 1'11('1'(' is no showing, moreon' r. of an;; 8pccinl ci/"('I(i!sta!lCCs which

wnnlcl imlir'ate a likelibood that Josepb S11apiro would cause an l'Yclsion of the
order ag' f!inst the corporation. IIe is , in any en'nt. boulll by tho order flS a

('orr1orate offcer. In the absC'nce of SOlle 8/iccin! !"E'rrSfJJ/ for l1f!l1ing- .Joseph Sha-

piro per:,oJlfllly, the order against t11e corporation , Hnd its. offcers. repl?Scllta-
tive- , agents, and employees , ,yould seem to be nde\jnnte. (EmlJba:';" ollrs,

In the lIatter of Kay JewelTY Stores , Inc. 54 F. C. 548 , 560-1 (D.

6445; 1957) the Commission , citing 310?' yland Baking, stated in" per

. .

curl am oplnlOn:
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The Hearing" Examiner based his conclusion 011 individual liabilit;: uj)on the
fact that the complaint allegerl and the answel' admitted that the individual
l'e pondents are offcers and. directors of the corporations. and that said indi-
viduals formulate, direct and cont1'l the policies , acts and practices of tbe cor-
porate respondents. The record is devoid of any other evidence or showing of

circumstances to support a conclusion that individual liabilty should attach.
lYe do not consider the foregoing fad alone suff(jent justification in this i11-

strlnce for indnding the offcer respondents as resllOlHlellts in their inrlividual Cil-
lladties. Tite Commission bas il:ide discretion in determining the necessity of
attachiIlg indhic1ual liability to insure the full cffectivelle s of flU order to

cease aIlc1 desist. But ,,-here there is no record f', idence showing justification
fwd where " no other circumstances appear pointi!lg" to the ne('essit . of direct-

ing the order against these parties in their il11ividunl as distinguished from
their offcial capacities , their inclusion as inclh- ic!l1als .should not be apvroY(cl.
(Ewphasis ours.

The citation to the matter in quotation marks is from TVil80n Tooacco
Board of Tmde , supra.

It is true that in a fairly l'eeent case In the 11 aUe?' of P1'oduct Test-

ing Company, Inc. (D. 8534 , Feb. 17 1964) L64 F. C. 857J, the Com-
;,lission did impose individual liability on the. corporate offcer. I-Iow-
ever in that case the offcer owned the majority of the stock, the rest
being owned by his father. J\10reove1' , on the actual proof in that case
it is quite clear tlULt there were both "special circumstances" and
special reason" for holding the offcer personally liable.
Jforeover, reference may also be made here to Pati-Po' l't , Inc. and

Wolf v. C. (C.A. 4, January 17 , 1963; D. 7665). In that ease the
court upheld the Commission in imposing individual liability on the
president of the respondent corporation , stating that:
it \':onld seem in CfiRes of this sort to be a futile gesturE' to issue an order (lirccted
to IIJe IHele."8- entity of a corporation ,ybile exempting from its oncration the
li,- ing incliyiclnals \Tho are responsible for the ilegal prac:ices.

However , it is submitted that the facts of that case are distinguish-
a.ble from those of the case at bar, even bearing in mind that respond
ent Stern here stood by whiJe the eorporate respondent's iI1egal prac-
tices were taking place as did the offcer respondent in Pati-PoTt, Inc.

Discontinuance-Likelihood of Resmnption

The Ol'igjnal contact of the Commission wjth respondcnts , leading
ultimately to the issuance of the complaint, was on ovember 27

1961 (Finding 10). It was over a year and a half before the claimed
although incomplete and meagerly documenteel , discontinmmce of the
unlawful acts. After correspondence between respondents and t11e

Commission staff t.he "purchase and use of J apa,nese components in the
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eorporntion s Iyntchbilnc1s \TaS clisc.ontillnec1 , approxillfltely on June 1
19G3" (Answer, par. 3 , as adopted by Stip. 13 in reference to undis-
closed components). But there is no intimation that the sale by respond-
ents of watchbands containing undisclosed Japanese components was
discontinued as of even that time.

Even this claimed, although incomplete and weakly docmnented
discontinuance was just prior, by a few weeks , to the issuflr:ce of the
complaint herein, J Ulle 28 1963.

Moreover, respondents agree that about 50 000 of the watchbands
containing lUldisclosed Japanese skeletons ,yerB in the hands of watch
manufacturers , distributors or retailers even after issuance of the com
plaint (Stip. (); Finding Hi). E, en if respondents ' or l' esponc1ent
corpol'ation s incomplete discontinuance \fcre to be regarded as actual
discontinnance , it \YQuld be c1iscOllt.innance. onJy "when ;;t.hcla"\y 1wnd
"\y,B aheady on its shonldm'

:: 

(In the .l/aNe," of OOi" : hlc. (D. E?-

p, Ei , XOH llbcr 6, 18G3)) COg F. l1()JJ, :1uch t:1l'1 y c1i contillwllce
compJetG or incOll1j.ilete , does not i111gm' ,ycll for the , ithholding O.l a

cease and desist order. Except in a vcry except.ional cnse, it stl'ong1y
indicates that an order should issue.

Such discontinuance, or purported discontinuance, cannot easily be
construed as a voluntary discontinuance in good faith. It is an act
of repentance and mending of ways after being caught warned , al-

lowed ample ti1118 for discontinuing, and still continuing until after the
Commission has , presumably, more or Jess decided to take legal action.
Dismissal is rarely vmrranted : '" ':: where a party "\vaits until the

COllnission has acted and only then discontinues his illegaJ practice.
In the Matter of Ward Baking Co. 54 F. C. 1919 , 1920 (D. 6833;
1958) .

The purpOliecl cliscontinua.nce , moreover, was , as aIready indicated
not discontinuanee of the unlawful acts alleged in the complaint, to
wit, selling watchbands in commerce containing undisclosed J a.panese
components. Obviously, on this proof in support of respondents : special
defense of discontinuance , the. fact is t.hat the corporation continued
to sell its watchbands with undisclosed J apanesc skeletolls even after
June 1 , 1963, and after the issuance of the complaint shortly there-
after-perhaps for quite some time thereafter.

J\loreover, since respondents admit at least that approximately
000 snch "\yatchbanc1s "\yere in the l1anc1s of manuf ldurers , distrib-

utors or retailers subsequent to the j::SllilllCC of the complaint , t11e::e.
"\yatchbands continue to serve as inst-r11nental1ties (cOlnp1aint Six) of
deception placed in their hands by or through responclent3. There 1s
not the slightest suggestion that respondents either attempted to get
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these \yatchbancls back, or to adviEc those holding them to make
disclosnn

ncler the circum tanccs of clainled discontinuance lH reill , regarded
even as completed and fully proved , it, can hardly be fonnd that the
chaJlengcd practices " han' , been surely stopped under Circ.llm tances
which assure that there is no reasonable likehhooc1 of resumption
the second element of tlw defense (In the L11attcT (If TUJ7(!-801 H1I'rfi'ir
D. 8 )14, p. IrS , affrmed by the Commission , Septcmber 12 , HJ6i3) (63

C. 632J. Any discontinuance under the circumstances shown here
has been too halting and t.oo late to be regarded vcry seriously.

There is an additional circ.umstance \vhich also is not favornble to
respondents defense. Hesponc1cnt corporation is the second largest

manllfnctllrer of \vatchbanc1s in t.he LTnitec1 States (Stip. 8). Accord-
ingly, it is reasonable to belic\'c that it either HO\V exports \,atchbands
to countries outside the l-:nited States: or ma.y we11 do so in the -future
particularly \yatchbands 1vith .J apanese skeletons not cnconntering
Americ.an predilections against foreign merchandi3e. The corporntion
is by law under no prohibition , of course , against. importing ,Japanese
skeletons. Likewise it is by la \Y under no prohibition against exportillg
1\fltc.hbHTlc1s containing ,Tnpnnese sk('l('ton , origin undisc.osed , 1101\

pr(, ullnbly, from ellillg them. J-fO\ye\" el' , e\ Cll if these act:: are al-
together hnyful : there would al1\ays be the reasonable possibility that
substantial quantities of such impol'ed ,Japanese skeletons could be
di\-ened illacl,-edelltly, if not deliberately, to \yatchbands sold in the
United States instead of being e.xpol'tcll.

Such possibility cannot be ruled out as mere conjecture. Hesponcl-

llts have presented their defense a to discontinuance \yithout reveal-
ing the actual facts , and largely by pointing in 'ft stipulation to a
statement of discontinuance in their ans\Ycr. This im'ites reasonable
conjectm' e on an issue such as likelihood of resumption as part of the
qnestion of chscontinnance.

In the Jight of the ahove disCll sion , it accordingly appears to be
abun(lnntly clear that from \VhatcTer angle this subject i2 pursned.

sponclent dden:;e of: (liscontinuance must be disallo1\el1.

OFFICIAL XOTH'E

Respondents attack (Resp. brief , pp. 7-9) the offcial notice taken
herein, con trlled or extended to include the skeleton of the \\'ltch-
band on the gromul that. In the JI after of )J1(1/co lV ntch StIR)) Co.

Inc. (D. 778;1, rarch 13 , 1962) L(iO F.T.C. 493J, sanctioning offcial
notice , "is not flpplicable since the item involved there "as a complete
metal expansion band whose origin 1\as foreign" and COHl111ission
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precedents sanction such ofIrial notice only ': ,,,ho1'e the compJete item
has been manufactured in the foreign country Or ,Yhere the essential
component of the itern has becn manufactured in the forei m COllntrY.
Ho\YeTer even according to respondents ' I 1CWS , the qllestio l thus tl1 llS
out to be ,,-hethel' the expansible skeleton-even a small skeleton at-
tached to rigid arms-is a the essential component': of the expansion
watchband. The examiner believes that it. may reasonably be he1el to
qualify uncle.r this test , although the finding and conclusion here is
that the skeleton , of \"rhatevcr type in t.he present matter , is a. substan-
tial component of the wa.tc.hbancl. Tl1is simply iJwokes tl1e ,.-1101e ques-
tion of substantjality, which has been fully (lisCllSsed herein , nE(l is
probably determinative of the offcial not ice question.

It ma.y also be in order to obsen e l1ere that 31 ((?leo cloes not pur-
port to cover the entire subject of notice which may be taken by the
Commission. Such notice maT be said to include , depending on nomen-
clature , not only offcial notice , bnt judicial notice , and also , lastly the
general pmyel' to declare. presumptions or to note matters of common
knowledge. As a. possible example of the last , reference 11HY be made
to In the 31otte)' of Pee/em/ Cordage Company, 49 F. C. J312 , 1321
(D. 5951; 1953) where , citing only " co1111on knowledge ' the Commis-
sion in effect. took notice as to conSl1l1er understanding nlIll preference
in a non-disclosure case.

R.espondents have one , and only one , further argument , nmncly, that
the standard ernployecl by Japanese manufacturers hf1.Ye improved

immeasurably and tho consuming pnblic in HlHny instances accepts
items of .Japanese origin as being equivalent to : or better than , similar
items manfaclured in the 1::nite(1 St.ates':' pointing out as examples

t.ransistors , cRmeras, etc. :' The argument must be disregarded becnnse
it is not supported by proof. rndel' S 3.J4 ' of the RnJes of the Com-
mission , where offcial notice is taken "opportunity to disprove :;llch
noticed fact shan be granted any party making timely motion there-
for. ': Respondents made no such motion , nor did they avail themselvrs
of the opportunity to disprove the offcial notice tnken herein. Hespond-
ents had ampJe notice , both from the complaint itself rlncl the prell(:ar-
ing conferenc.e proceedings of the taking of offcia! noticE'. They C11O,:8

to rely solely all the qnestion as to whether or not the Conllnis jioll : or
the hearing examiner, has tl1e pOIyer to take the! ofTcinlnotice.

COXCL"C.sIOXS or LAW

1. The Federal Trflcle Commission has juri c1i('tion
matter of this proceeding and of the respondent.OJ herein.

of the slllJject

14 ( l) .
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2. The complaint herein states a causc of action and this proceeding
is in the public interest , subject. to the dismissal of the complaint as
against respondent TolJias Stern , individually.

3. Re l)()nclellt .Jacques Kreisler :=Jal1ufactllril1g Corporation has not
established its affrmative dc.ense , to wit, of discontinuance , and there
is suffc.ient, likelihood of furt.her nets and practices by it founclllcrein
to be l1nla\dl1l.

4. The a,cLs and practices of respondent Jacques Kreisler )Innufnc-
turing Corporatioll , as herein found , hf1ve been to the prejudice illlcl
injury of the public , and presumably of the competitors of ,saiel rc-
spondent, and IHlve constituted unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce , in
violation of Section 5 of the Federal Trade Commission A.ct.

5. An orde.r to cease and desist shall issne against said corporate,
rcsponc1cnt as well as again t such other persons described or inc1ic,ltec1
in the beJo" order.

6. TIle. complaint is dismissed as t.o respondent Tobins Stern
individually.

CO)DI:EXTS ON ORDER

The proposed order of compJnint counsel is adopted as the ardor in
this case exee,pt as follows:

1. Respondent l'obia.s Stern is not nalDed individually in the below
order; this re-sults in the omission of the foDowing in tIle pndatory
part of the proposed order " , anel Tobias Stem , individuaJ1)' and as
an offcer of saiel corporation , ancF' and aha in the change to " agents
from " respondents agents.

2. The below order relates only to dealings in 'watchbands , and to
accomplish this , the words " or any other products " appearing in the
prefatory part of the proposed order, are deleted. The examiner be-
lieves thnt 011 the actual fnets and proof in this case it is l111JeCeSSnl':: in
the public. interest to order that the respondent corporation cease and
desist in connection "Y1th products other than watchba.ncls.

3. In the TJOrtions of the below order which proyide an a1terncHi\ E' to

marking or stamping the, products tlwllselYes the wording ll ('d is
likely to be observec1' inst.ead of " to be likely observed.

ORDER

ltls (iidered That l'E'. pondent ,1Hcqlles Kreisler ?\fnnllfactlll'lng
COl'pon.ticm l corpol'ntlcm. : ,1nc1 its oaicers , agellt , repl'e entatiYe:: and
employees, (111'ectly or throngh rllY corporate or othcr device, in COll-

nection \\-ith the oiIering for sale, sale or distribution of "YHt.chb lnc1.s
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in commerce as "eommeree" is defined in the Federal Trade Commission
Act , do forthwith cease and desist from:

1. Offering for sale , selling or c1istl'i1mti1ig" :my ucl1 pro(1ncts
,yhich are ,substantially: Ql' ,y!l('h C'U; Ll;11 ( n:.d,mti,;1 Un1'! or

p,tl' , of 10reign origin 01' i'aLJl';catiolJ, \yjrllCJllt , tflil'liLltin': \" di
closing the country or place of foreign origin (,1' j',\briratioll

thereof on the products themsel ves , by marking or stamping on
an expo ed SUrI,H'e. 01' on n 1nhel or 1:1g- ,lJ-iixl'd thl'et() of sllch

degree of penn:lllenrY as to rernnill thL' l'C()ll Huti) cnn:. J!1l1l:ltioll
of ('011S111ne1' sale of the product's, fllHl of h ('ollspicl.011(;1W:-S as

likely to he obscrved and reacl b ' pllrch:l::crs :mc1 pro:;peCl"i\-

pllrch lsers making casnal ino;pccticn of the product,
:2. Offering for sale selJing, or distributing any u('h product

packaged , or IDountecl in ,1 ('ontain,,)' , Ol' on ,1 tli!:p!ay carel , without.
diselosing the count.ry or place of foreign origin of the product

or snbstantial part or p:n' ts thereof , on Liie front or face of such
packagi11g, container, or di ,plny card , so po:,-itioned as tn Clt.'fll'Jy

11a"8 application to the pJ'odnct so pack lget1 01' mounted , and of
such degree of pcrmanency as to remain thcreon 11ntil consmna-
tiOll of consumer sale of the product. and of snch conspicuousness
as likely to be observcd and read by p\ij'. ltf::pr ilnc1 pl'O p('cti\-
purchasers making L'a;;ua! inspection of the pr()lucf so packaged
or mounted.

;). Placing in the hands of m,llu-fflcturers , distributors, retailers
and others, lleans and instrumentalitie by and t.llrollgh Iyhich
they may deceive and mislead the purchasing public concerning
tly merchandise in the respects set ont aLove,

It is fw;ther onlend. That the c01nplaint be and hereby is c1ismi sed
as aga inst re2pondent Tobias Stern , inch vic1ually,

l:;IX.\1. OJ:DE1

The hearing exa.minel' having filer1 his lniti:ll c1ecif:ion J1P1'rin on
:May 25 , 1964 , and in the absence ot any appeal from the initial de-
cision. nnc1 the Commission by order chted ,Jl111(, Hi, 1904 : haying
staye(l the etfectiYe date. of the initial decision ,, ith respect to Tobias
Stern , lncliyidually, and by order dated ,Tu1le 

)(q-

, hll\-;ng stayed

the effective date of t.he initial decision with respect to ,) :lcqnes Kreis-
ler l\Iannfactl1ring Corporation , nnd nm\' hl\' jng drtt'J'miuecl fhat
this case :should not. be p1aced on its own docket fo)' re,' ie\\-

ltis o,'dcl'ed That the initial decision of the hearing examiner filed
May 25 , 1964, be, and it hereby is , adopted as the decision of the
Commission.
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It is fw.tlwj rJl'll!i'ed That the. cOlnplaillt again t re.spondent Tobias

Sterll indiyidually , anel it hereby is , clisnlissed.

It i8 fnrthu. ordered That t.he motion of respondent .Jacques l'=rei5-

leI' Ianufactul'ing Corporation filed July 24 100-:" reqnesting that the

complaint herein be. dis1lis ed be , and it hereby is denied.
It i8 flll"thei' oJ'dej'ed That respondent .Ja.cqnes Kreisler ::lanufactnr-

ing Corpol'ation a cOl'porat ion , shal1 within sixty (eO) days after serv-
ice npon it of this order, file I'.ith the Commission a report, in writing,
settin!:: forth in detail the manner and form in which it has complied
iyith 11e ordcr to ccase and desist set forth in the initia.l decision.

Ix THE ::\1 ,UTER OF

GE01WE FROST co rPAYY ET AI,.

CONSEXT ORDER. ETC. IX HEG- \JtD TO THE /.LLT:GED nOL\TJOX OF THE

Fl.:m:IL\.L TRADE CQ)DIISSIOX ACT

J)0r:.I:ci' ('- 2D. Complaiut , Sept. 1DU2-- Deci8ion, Sel)t. la 196.4

Ordcl' l'2imL1ting C(lllSent 01'le1' dated SClJt. 11 , 19G2, 61 F, C. 5J7, requiring

sellers in S11il'le:,:. )lus::. , to cer1 e using sucb eXIJl'eSSiOlls ns "Genuine Cow-
hide" and " Solid Fjni.lwcl Cow bide Belts" for proclucts made of slJlit leather
8111 to cease se11i11g . 1ClJ prorlllcts without conSpiC1101lsJy c1isclo.:oing tlwt they
"yel'e made of split leather.

Fr:\ \L OnDElt

Tlw, Commi::::.ion by order issued July 1'1 , )!)()3 um F. C. :20;)J,

hayjng l'l:opellE'c1 this pi-'nCt' l'l!lng and stayed the eilecti\ e elate oJ the
final order to cc, ,md c1c' :i::t pl'eyicJ1sJy cllrcre(l11el'ein , said action
haTlng been tnk?J1 ill l'C::pOllS2 to l'e::ponc1ent.- l'Cql1CSt that the complL-

ance pl'O\.j.sion of their final ol'der be made inopcratiy(' nntil the Com-
n:ission hns instituted action to coned cel'ltlin !1l1egetl inc1L1Etl' wide
practices; and
The Commission on June 27 106-:: JHl\. jng promuJgated fI Trade

RcguJation Rule l'fLlting to misbl'anding anc1 drccption :1, : to lent.her
COllt02H. of ' nlist. h('lt:? and ha\ ing determined that tlw order to cease
ar,d desist, pl'e\ 'iOllsly entered herein is consistent with tllE reqllil'cm
oS baid rule: illlc1

Tlw C'oHlmi. "lrm ha,- ing therefore, concluded tllHt, in the pnblic
1terp the order to tense fmd desist should 11O\Y be made effective

Hllc1 1;1:1(, tl (' daH' \.) 'Jn 'sl1icil l'( sponllellts h0111c1 be required to be


