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:lppropl'iate in a11 respects to dispose of this proceeding ancl that the
appea.l of counsel supporting the compJaint should be denied.

It U' ordered That the appeal of counsel supporting the complaillt be
and it hereby is , clenied.

It is fUTthe1' ordel' That the hcn..ring exal1inel' s initial decision

, and it hereby is, adopted as the decision of tl18 Commission.

I:r THE :M.ATTER OF

SCOTT :MITCHELL HOUSE , DIC. , ET AL.

ORDER , ETC. : IX nEGARD TO TIlE ALLEGED nOL-\TIOX OF THE FEDERAL T1L\DE

CO?lDIISSION ACT

noch' ! 8591. Complaint , AUI/. JDeJ-Decision , Sept. 21, 196-

Order lUsllissing" for failure of proof , COllfJlaint ('harging Yonkers

, '\'

. dis-

triiJutors of TUl'ious Rl'tides of merelwnclisc ,,- jth representing falsely, in
promotional materials inclndillg nc,yspapcr f1JJI lDng'azinc achertising, that
light lmlbs and grinding mils "'-ere lH1C'oIH!itionalIy guaranteed for stilted
periods , tJlnt tlJe ;; :Uag'i- Can- " electric knife l1:. d a "ulJstantial1y superior
perfol'mance to tbe conyentional caning; knife, and that Ole HolJinia Tree
wus suita111e for shade amI ornHmental purposes.

CO::IPL\IXT

Pursuant to the prcrrisions of the Federal Trade Commission Act
and by virtue of the authority vcstecl in it. by said Act , the Federal
Trade Commission lmving reason t.o belieyc t.hat Scott j\Iitchcll
:House , Inc. , a corporation , and .Juanita Linet , Illdi\- idua.lly and as an
offcer of said corporation , and David 'Yittels , individually and as
General :Manager of said corporation , hereinafter referred to as re-
spondents , have violated the provisions of saic1 Act, and it appearing
to t.he Commission that a proceeding by it in rcspect thereof would
be in the public interest , hereby issues its complaint stating its charges
in that re pcct as follow

\JL\GIL\PII 1. Hespondent Scott ::Iitchell Honse , Inc. , is a corpora-
tion organized , existing and doing business under and by Yll'tlle of
the h1,'1s of the State of Kew York , with its principal offce and place
of business JocntE d at L115 South Bl'oac1\yay, in the city of Yonker
';tateofXew York.

Respondent J uanjta Linet is an offcer of the c.orporate respondent
and Hesponc1l'nt Da.vid 'Vittels is general manager of t, he corporate
respondent. 'They formulate \ direct fmc1 control the acts and practice
of the corporate respondent, including the acts ancl practices here-
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inafter set forth. Their address is the same as that of the corporate
respondent.

PAH. 2. Respondents arc now , and for some time last past have been
engaged in the advertising, offering for sale , sale and distribution of
various artic1es of merchandise such as electric light bulbs , grinding
mils , knives , trees and other articles of merchandise to the public by
mail.

PAR. 3. In the course and conduct of their business, respondents now
cause, and for some time last past have cause, , their said merchandise
when sold , to be shipped from their place of business in the State of
New York to purchasers thereof Jocated in various other States of the
United States , and maintain , and at all times mentioned herein have
maintained , a substantial course of trade in said merchandise in com-
merce, as "commerce" is defined in the Federal Trade Commission Act.

PAR. 4. In the course and eonduct of their business , and for the pur-
pose of inducing the sale of their aforesaid merchandise, respondents
have made numerous statements and representations in promotional
materials including advertisements inserted in newspapers of general
circulation and magazines respeeting the guarantee , performance and
quality of said merchandise.

TypicaL but not an inclusive of saidstatrmrnts ancl representations
are the foJ1owing :

;) 

Guarantee on Regal Lite Bulbs

Blpncler-Liquifier and Grinding di1 " * '.. fully gn2rantC'rd for 1 year

.A1lilzinp; "7I:lngi-C:Lr,er" Electric Knifp. Takes the chore ant. of slici.ng and
c,lr'i11g

::-

o\Y: A FJowering SJwde Trpp t1Hlt Grows Roof-High in Just One Single Year

Bnt this :renr. ihanks to HolJinia , imtea(1 of .s1:LYing half a life tirne v1aying Iluse-

11;1:(1 to 11 t1'' e " " ., you are a(:nall ' going tn grow a beautiful. S(J:rillg- tree. in-
(Tl'diole , as it ilfl:V ::cem . in just one :veal' Anr1remember ,

, ". 

, Robinia s almost
nnlJelieyabll' gTcl\\-ing powel' has been de1l0n trfltrd in Botanit:ll Gnnkl1s '
on State l'al'i\ya:vs :1 '. ;. by professiona1 landscapers on the gronnrls of mil1io11-

(lnlhll estates, Is it any ,,'onder it bas beeYl bailed in hanner headJines from
coa;,t tD coast.

PAR. 5. Through the use of the aforesaid statements and represen-
tations and others of similar import -and meaning not specificany set
out herein , respondents have reprcsentecl directly or by implication
that:

(a) Said Jight buJbs and grinding miJs are uneonditionaJJy guar-

anteed for the stated period;
(b) That the " Iagi- Can-er" knife by virtue of its eJectricaJ opera-

tion has a performance substantiaJJy superior to the conventionaJ carv-
ing Jrife;
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(e) That the Robinia tree has characteristics "\yhich makE' it slJit:llJle

for shade. and ornamental purposes.
PAR. 6. In truth and in fact:

(a) Said light bulbs and grjnc11Jl mills arc not l1J1conditionall

guaranteed ior the stated period. The ;;p:llnrantccs : refel'l'ecl to are
subject to nmnerons conditions an(l limitations not c1isclos('(l in the

dn.',l'tisment
(b) The ': Iagi- CarYer knife by Y1rt11(' of its e1ectrical operntioll

does not have a performance substantially superior to the conven6ol1nl
carving knife.

(c) The Robinia tree (lops not han' chnrncteristics "h1('h make it
suitable for shade and ornamental pnrposes.

Therefore, the statements and representations as set forth in Para-
gra.phs Fonr and Five hereof i,-ere and are false, misleading and

deceptive.
PAR. 7. In t.he conduct of their business , and at aU times mentioned

herein , respondents have been in substantial competition , in com
Dlerce, with corporations, firms and individuals in the sale of mer-
chandise of the same general kind and nat.ure as that sold by
respondents.

\B. 8. The use by l'eSl)onc1ents of the aforesfli(l falsp : misle l(lillg and
deceptive statements, representations and pra,ctices has had , and now
ha, , the ea.pacity and tendency to mislead members of the purchasing
public into the erroneous and mistaken belief that said sta,te,ments anc1
representations were and are true and ini:o the pure-hase of substant.ial
quantities of respondents ' products by reflson of sa, id erroneous and
mistaken be1ief.

PAR. D. The a.foresaid 'acts and practices of respondents, as herein
al1egcd , were and arc all to the prejudice and injury of the pnbJic and
of respondents ' competitors 'and constituted , and now constitute , un-
fair methods of competition in commerce and unfair and deceptiY8
acts and practices in commerce , in violation of Section 5 of the Feoeral
Trade Commission Act.

.lIt'. Jam(,

... 

RYall an(1 .1/1'. Cliadps TV. O' C01l11r11 for the

Commission.
lfr. SiJ/MY SchreibeT of Ne". York, for the respondents.

INITIAL DECISIOX BY HER.'IAX TOCKBR : HEAInXG EXA::IINER

::L\Y 1 , 1D64

The Federal Trade Commission , by complaint dated August 22
1963, has charged that the respondents , Scott 1fitche11 House, 1m.
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Juanita Linet and David vVittels have engaged in false, misleading
and deceptive advertising in the conduct of a mail-order business oper-
ated by them (Federal Tracie Commission Act , Section 5 , ) 5 U.
Par. 45). 'Vhile admitt.ing generally that they have engaged 1n ad-
vertising "substantially as set forth" in the c.omplaint, the respondents
cleny those allegations ,,-hich are to the effect that the advertising was
false, misleading and deceptive. The subject matter of the advertising
and the allegations with respect thereto, as win appCKLT in gl'Nlte.r de-
tail below , 1nvoh-e guarantees on eleetri bght bulbs and a blenc1er
liqllcfier-grinding mill , :L representation as to the performance of a
battery-operated carving knife, and a representation as to the shade
and ornamental characteristics of a locust tree. The tree is technically
known as the Robinia Plw1tdacacia..

The respondents arc Scott Iitchell I-Iouse , Inc. : a New York cor-
poration conducting a mail- order business from 4-15 South Broadway,
Yonkyrs, j\ew "York

, .

Juanita Lind , its president and a member of its
board of directors: and David "\Yi'rels , its gellcr:'1l managcT. l\Irs. Linet
is a housewife. She has retained the offccs mentioned in Harne only,

having nbdicated all hcr functions to her husband , Abraham Liner
and to 'ViUels. Such ab(lication , the examiner would 1'nle should it
become necessary in this case , is no reason to re.JieH-' . her from charges
u! false and dec.eptive a(h ertisjng if, ill facL all order became appro-
priate, Respondent's attorney agrees (1"1' p. 147). "\Vittc1s , by reason
of his acceptance of fun responsibility for tbe Hhertising practices
oJ the company. a180 would be ,'il1bject to an onler , if entert'(l in thi.s
proceeding (Tr. p. 238). In fact , this was not in issue. Kat' is t.here
any issue as to interstate. COlnmerce and competition in COlJmerce
the alJegations as to those also 11f ying Leen ,lCImit.ed,

The False GlUuanta Clu!/',c

The ad ,-ertising claimecl to be decept iyc is pOl'trnyed in the cOlnp1aint
as foJIows:

:: yr. Guarantee on Reg-fll Litp Bnlb,
Blender-Li(jlH'ficr find Grinding Mil * fully g-lwranteecl for 1 year

Each of these. quotations is from epal'ate box :l(ht'rtisellWJlts each
containing much addition t1 text , f1l'anged ,\"ith other boxes wHIe!' :1.

bannerhead dearly anc1l1nmistaknbly showing Scott Ijtchel1 Honse
Inc. , as the ofl\-'Tor nnd advertiser.

It is charged ,,

: :

iSJaicllight bulbs and grinding mills are (repn
ented as) ullc()nditionall guaranteed for the stated perio(1 .. .

. ,

whell : ill truth and ill fact

, ;; : * :

said 1ight buJ1Js and grinding mi1J3
arc not uTIconditional1y gUfll'fllltped for the stated pl'riod. The ' gnar-
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Hnrees ' refened to are sub.iect to numerous conditions anc11imit.ations
not disclosed in the (lchcl'tisements. :: The complaint cloes not make
('lenr , and no bill of particulars was iiled for the purpo::e of setting
Ollt, "\ylwt, if any, conditions ancll1mitations V, er6 not r1i:;closecl in the
a(hertisements. Cf. AclministraLi\-c Procedure Act, Section :'j(aL 60
Stat. 2;39 , ;) l C. 1004(a). It apIw(ll's , 110IYC"e1' , from Commission
counsel's proposed findings , that he contends that a. requiremcnt that
the : n'incling mills be returned befOl'B the guarantee would be hon-
ored \YHS not c1isc1osec1 in the ",-(hertisrmenL that. the purchaser \yas
required to PelY postage. ill returning the product and that tlw
ad H'nisements :failed to l'c'" eal the i(lentity of the gunrantOl'

In making thrsc c.ontcntious , l1e relics on 1"he Commis :ioll\ Gnicles

\.gain t Deceptive: Adn rli ing of GllarnntC'es. They proyide t.hat.
Ln adH rti en1Cnt shollJ(l sho,.. ;; ,VhaL iJ anything, :1nyono claiming

UnclE' l' the gn:lnllh' c EH1 t do beton', the gllar,Ultor ,," ill fllJiiH his obli-
,l (ion llnder rhe. gnarflnte2

, .

snch as retUl'll of the product ;)11(1 pa ment
of sC'l'yice or 1:bol' clwl'g(. s: , . :: :: anel

, '

fJ)(' identity of the gnnrantol'
honlcl be clra1'1y H'\" C'i11C'cl in an fldn' l'tising

. . . ':'

:. The Guides arC'

not sllhstnntin' Ja,,- , They pnt the plllJJic HmI ac1yel'tisel's O lIlOti('(' flS

to "the interpretation which t1w C01lmission , unaided by further C011-

51111(1' tt'stimOll)' or Ot1H21' ('\ iclencp , ,,;in place npon achel'tisements
llsing the word and phrases tlwl'ein set 01lt, (;-imuel Brothers : Inc..
Docket ;o. is:H ra1 F. C. 1051 , 10(3), Slip opinion, Pl'. 15. Hi
J nlv , 19a

That tlw ideIltity of the guarantor "' as not re'icaJcd in the ac1nT-
tising is not charged in the comp1ainL This is harcl1y "a condition :: or
;il1itlltinn " unless someone other than the acl'icrt.iscr is the guarantor.

1:,-en if failure. to disc10se identity of guarantor had been charged
the examiner is of the opinion that Scott Iitchelrs obligation is clear.
The. H'flSOll gin n in the Guides for the reqnin'111elJt thnt the identity
of the gnarantor be disclosed is

, ,;* ,

* Confusion 01 purchasers often
0('(111':: when it is not clear "hether the manufacturer or the retailer

:: 

tJw guarantol' :: The confusion is the " l'l1- arouncr' l'esnlt.ng ,..11en

:1 clninullt lln(1er the guanl1tee goes to his YCJH:Jor for pe.rformance and
to1r1 that t.he mn.nnfactul"er and not: the \-enclor is the guarantor, In

these. acJvertisements : Scott ilIitcll( ll 11onse, Inc, : the respondent in

this procceding, is the guarantor. It is the ott'eror and se1ir!' and there:
is nothing ill either ach-el'ti (,Jlent 01' in adl1flJ lJractice ,..hich suggests
t-hat. someone c1se is the guarnntor. It agrees that if the bulb does not
bst. fj,-c full :renrs, the buyer ,\ ill ';gct a hnlld new buJh witll the same

guarantee, :: It wys that the blelldcl'- liqueiicr is lllly guaranteed for
j yral'. '. It says : also , as to the lO- (by test period , if tll( buyer is ;;not
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("ompJeteiy satisfied that this is the finest appliance (he s) e,-er owned
(he may) return it for fl complete money-back refund. " There is noth-

ing confusing about either of t.hese ac1vert.iselnen'ts with respect to the
lentity :)f the guarantor, which is clearly c1iscJosed at the top of the
pread. :' The testimo11Y is to the same efiect ('11' pp. 26S- , 271-

:273 ).

llewuenly OreaNo-ns, /nc. a recent case , Doeket No. , Feb-

:nmry 2;') 19(-).1 (6-1 F. C. D7RJ, in,-ohed an a(1\e1"tise11en1. which did , in
fact , create a. confusion :lS to who might hm-c been represented as t.he
guarantor. lmmediately following the \I-ords of guarantee , the product
:lcln l't.isec1 'yas described as " :\Jac1c inLl. \. by the International

Silyer Co. :, The Commission, ill modifying the initial decision , pointed
ont that :; t11e cl2ception charged i, n the complaint and found by the
examiner in,-oh-ecL not failure to disclose the guarantor s identit.y, but
l'alsel:y tatillg the guarantor s iclentity, " (Page '-- , C0ll1nissioll
Opinion. Emphasis 11i11e) I(-) F. C. 1008J, ,Yhile there is reference to

t.he bnlbs as ha,- ing been ';made of Corning ghss and the blencler-
liqllcfler-grincling mill as a 1\lolllinf'x article ;' llml111facLlll'ecl by one of
France s largest appliance makers ,

, " ':'

: these refereJlces are. not. in
un)' \yay related to the gllal'ntees and it is oln- ions that. an ' chLims
under the gnarantee arc to be Inade to the ,-endol' :\101'eoyor , the COll-
plaint as already noted , did not charge eithcl' a fai1urc to c1isc.ose the
guarantoI' s identity or a cleception with rcspect thereto.

As to whether the tenns of the gnarantee ,yere not. Jully disclosed
11 the advertiselnent in that, as contended by Commission counsel
the purchaser was required to rcturn the product or pay a serviee eharge
or a labor charge or do anything before the guarantor would fulfill
his obligation , the examiner cannot agree t11ftt the respondents engaged
jll deception in any of these respects.

The bulb aclvertisernent snicl !lothing about 8, return and imposeclno
eonclitions. The only testimony related to this charge is that of respond-
ent 1Vittcls. He said there 'YllS no other guarantee but that set forth
in the acb-ertisernent , that the bulb did not have to be returned by
the purchaser in order to get satisfaction, that the l1e, bulb is sent to
t b-e customer post.paid and without charge , and all that the customer
lias to do is to notify Scott Iitchell that the bulb has burnt out (Tr.
1'1'. 267-269) .

The r2maining gUf1rantee charge in\"ol\"es the blenc1er-liquefier-
:I'inding rnil!. The advertisement sets forth (1) that this appliance is
fnl1y guaranteed for one year and (2) that if the purchaser is not

satisIied, he may return it for a compJete money-back refund after
trying it for 10 days. In pressing this charge , Commission cou11sel
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(l:;serts that ;' it was I1f'CC5sary to return the product and tIle purchaser
was responsible for the postage invoh-rd.' His conjunctive reference

to the requirement that tho buyer pay the postage incurred in returning
the article to Scott l)1itchell suggests t,hat he. does not press seriously
the mere fact that it had to be returned for performancc of the guar-
antee. After all , this article did cost about S10 or more (Commission
Ex. :2 and 1'1'. p. 271). There is 110 likelihood that. any confusion wonlcl
resnlt because the entire transaction is a 11nil-order t.ransaction. There
al' 110 relations other than by mail. The situation might be different
if the firticle \Yere purchased in a store :lnd the ret.urn for pcrformance
had to be made. to a distant. place other than the store, Nor would any
peJ' son except one llotin1(:ed by ullscrupulons design expect perfol'm-
:wee of the guarantee without retnrning the article. There is no testi-
mony that. anyone. was misJe(1. This may be. a negligible factor because
t.he (1l1i(1es snggeH. that none is llcc(' sarY \dlen they arc npplicable,
But, it should be obsern d the guide. is in the cOlljl1ndin . It says

,,':: . -

: such as return of the proc1IIet and payment of sE'.rvice or labor
dlarges: '" :\ *

The hearing e.xaminer s attention ha been directed to only one

easc on the basis of which it might be arg11ed that an undisclosed

requirement for payment by the pnrchaser of his expenses incllrred in
l'crnrnillg the artic1e for performance of t.he gnarantee was a breach.
This case resulterl in a con ent order. Rooeds .E'lecit'ic Company, i5D

C. 8,18 , October 17 , 19(;1. While lw is of the opinion that II Com-
mission deei.sioll ba ed on a mere c011:,('nL is 110t. a precedent in the
ame, sense. as one made in a litigated case , he is further of t.he opinion

that there is no lIbstantial cvidence in rhi:' record to jn tify a finding
and conclusion that the respondellts imposed npon pnrchasers the
obligation to pay the expen e for l'eturning the purchased article
beforo performance of the gllarantC'' . Commission counsel' s only basis
for reliance on his reqnest for such a fin(1ing is the testimony of re-
polldent ,Yittels. This, the hearing eXHrniller fin(1s rctlltes rather than
!!pports counsel's position. ,Vhile , in re ponse to a. rluesti"!l as to Iyho

pays the postage in returning the articJe , ,Yittels did ay, ;;The C11S-

tomer would hayc to there is no e,-iclellce l\"ll(tso( Yer that any Cllstom-

er who did not pay it was denied pel"fOl'llHllCe of the guarantee. 011
being pressed further by Commission connscd : the following ('11'. p.
2i1) transpired:

Q. You Sfl - that the rmrc!1f1sPl" pfl S the llosta;:e'! --.. lYell
to get. it back to us , yes.

Q. Yt' s. 1. Although many people do seTid it in colleer.

he ,yould hin-e to
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Thus , not only is there no evidence of failure to perform the guaran-
tee because of II requirement that the postage for returning the article
to Scott Mitchell be paid by the claimant, but the testimony is clearly
pregnant "ith the conclusion that sneh persons as send the article
in collece' also obtain performance. There -was no followup of t.his

t8stimony with any additional interrogation as to "hat , if anything,
\\ould happen if the articles were returned collect. The hearing ex-
aminer cannot assume that performance OT the guarantee would be

denied and it is not unreasonable to assume, from the manner in which
the testimony was elicited , that it would ue performed in that event
as \yell.

It should not be oyerlooked that this case does not inyolye comli-

tions such as time limit of the guarantee , service charges , handling
charges , etc. ::one aT these appears here. For these reasons, the
examiner cannot find or c.onclude ns proposed in Commission counsel's
Eighth Proposed Finding that

, ;'

The light bulbs and grinding mills
not unconditionally guaranteed. The :guarantee referred to is

subject to nllnerous conditions and limitations not disclosed in the
ad,"el'tisement.

The Perfo'lnance of the ilJagi- CaJ'1' er Electl':c Knife

The advertisement \v hieh gives rise to t.he charge of decept.ion as
to the performance of the lagi-Carvcr Knife, in addition to ot.her
material contained in its body, leads 0:1' \yith the words quoted in the
compbint:

Amnzing' ;' 1Iagi-Carw:-l"" Electric Knife. Takes the chore out of slicing and
carving

Some additional statements contained in the ac1,' crtiscmcnt and not
quoted , but which ought to be read together with the quoted material
are:

Staiuless steel po\ver knife is battery operated and has po\vcr plus. Elimi-
nates the annoyance of a blade sliding aronnd witbout cntting, takes the effort
ont of ('lining- turke s or roasts. Perfect fol' slkiIlg" meats , c!H'€se, vegeta\)1ps

or :1J thing. A must in every kit('hen. (CollmissioIl Ex. 2)

The complaint alleges in the innuendo that the representation quoted
means: "Thnt the ' Iagi-Cal'- ' knife by "irtnc of its electrical opera-
t.ion has a performing substantially superior to thc conyent.ional
cfll'dng JUlif8;" wherens ;: In truth flnd in fact * : , * The : ::Jngi-
CarY81" knife by yirtue of its electrical operation cloes not have a
performance substantially superior to the c.ol1,-entionaJ car'\ing knife

(Comp1aint Paragraphs Fiyc and Six). (The examiner does not

reach the question whether the innuendo pleaded fol1ows fairly the
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a.dvertising atta.cked. ) Basic ingredients of the proof of a charge
such as this would seem to he , first, proof that the directions for the
operation of the knife were follmved by the persons who used it a.
contended t.hat its pcrformance was not subst.antially superior to
that of the conventional carving knife , and, next. , an actual demon-
st.ration of the performance of the knife , plus , possibly, but perhaps
not necessarily, a simultaneous demonstration of the performance of
a conventional carving knife. Keither of these ingredients appears in
the- edclcnce sublnitiecl in sl1pport of the charge. The knife \YflS offel'cll
and received in evidence (Commission Ex. is-A), and a.long with it
there also was offered anc1received a set of printed instructions (Com-
mission Ex. r.i-C). After preliminary instructions for setting up the
knife and .getting it to operate by moving the s\yitc.h forward , the
instructions say:

For best reRults CUT FORWAHD, DO WT tng back and forth . Clpan and E'H'n sliep,
wil result from ft firm fonnln1 cutting motion. Jf the oh ;e('t Ileing can- ed is
large or tough , Hft the hlfde slightly flnd repeat the IonY,Hd cutting pnwec1ul'e
as many timeR as rE'quired,

Keither of the witnesses called by Commission connsel testified that.
he or she , prior to testing or using the knife, attempted to foDm,
the in tructions or eyen read them. It is not proper to attempt to

judge the performance of a mecha.nical contrivance without making
certain in adYHl1ce that the operator has familiarized himself witJ)

the instructions for its operation and has follO\yecl them in the test
or use. Although the examiner took note of the failure to slilnnit the
knife to an actual demonstration in the hearing room Commission
c.ounsel did not aVRil himself of the opportunity to do so for the
pnrposc of actually demonstrating performancc ('fl'. p. 128). Trne

imilar observation and inyitation 1\flS made for the benefit 
respondents ' attorney who c110se not to accept it (Tr. p. 329). He
ho,,oye1' , did not hayc the initial responsibility for c1emon trating
performance. That 1\as the responsibility of the Commission attorney
and , consequently, the failure of respondents attorney to do so is of
no conseqllence.

For the p1lrpose of proving this chargp : Commission CCJl1Jl pl caJ!ed

bn) ,Yitnesses , one , a. chef in it 1.Yashington restaurant and the other

a lady \vho hi:lll purchased the knife, Apart :fron1 the bf\ ic deficiencies

of pl oof just mentioned , the testimony of neither of these ,,-jtI1( (;es

impressed the examiner as being reliable or suiliciently sllbstantial to
justify a conclusion that the knife .s performancE'. 1\HS l'epJ'e ented in

a deceptive manner. The chef appeaJ'ed to be some\yhat bel1igerent fl1d
in his testimony, seemed to resent the knife. For example in his nnxiet)'
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to testify that the knife did not assist him at al1 in the cutting OT meat

he did not give Commission counsel ill1 opportunity to finish his ques-
tion, Commission conm:el inquired

, "

Did that assist * * , do you feel
that assisted you in the

:; * *

" The ,vitness interrupted the qne tion
in his haste to answer "None whatsoever. .Whatsoever. " (Tr. 108. ) He
testified that he hadllsed the knife thnt morning 011 "A roast beef.
Tender roast sirloin of beef. " An thnt he noticed was a little. "ibratioll
a little noise, and that. "It felt like (he) was holding a fla hlight or

something, handled it ndi:ward. It is 1nrger than the ordinary slicer.
He was looking for lnore than the acll-e-ltising ot1erec1. There ""ilS noth-
ing in the adyertising to sngge t tbat the knife 1"ould ,,,ork by itself.
To concluded his testimony by saying he heJp:: his wife at home , knows

what the cOllyentional carving knife is, and c0111c1n ay this one ,vas

as good. He said It isn t good for slicing and that he couldn t use

it for slicing because " it is a,ykward and clumsy t.o hallclJe. For an
electric knife I would think w'e ,vould have something like an electric
SllW , revoh'ing chain or something to assist 11S. o assistance whatso-
e\Tel' in that.' (1'1' pp. 10T- l09. ) On C'ro examination , \fhen a.skecl

1dH thcr tho knife annoyed him by its ,- ibrat.ion , he nnswcrec1

, ;'

1 1..as

looking for a lniraele to happen. I was trying to ee ,,,Jwt would hnppen
with the kniic. ' (1'1'. p. E ) The attitucle of 1his witne.ss is quite
understandable. After al1 , he is an experienced, professional meat

carver and is aceustomecl to special kni\-es deyelopec1 for particular
t.ypes of cutting, al1 of ,yh1C11 a.re continually maintained in razor-sharp
condition. This knife was not produced or ady ertisec1 for the profes-
sional butcher or chef. This knife, obyiously is directed to the ordinary
uses to which snch a knife may be put in the hOlne. The ,\'itness
resentment. of and prejudice again t the knife nnd his irrelc:yant objec-

tions to it, conpled with his complete faihll'e to shmv that he h(1(1

attempted to follow the instructions for it operation , render.OJ hi::

testinlOuy of no val11e in this proceeding.

K ext, we have the housewire who purchasell the knife. 11ere , ngnin
we find no efl'ort to shmy a sincere desire or genuinE'" ,, ish that the knife
perform in tho manner adverti ec1. An that this 1-.itness did was to try
it once at home on a roa t beef. She testified

, "

The results were that it
,vas nothing that was claimed for it. It certainly didn t ease any chore
at al1. It didn t help anything. I just felt a vibration ill my hand from
the batteries; that was a11.

:' 

\.nd , Rfter letting 11er husband use ii- , she
packed it up and ent it to the Federal Trade Commission. ,Yhilc she
said repeatedly that the knife "cut as a conventional carving knife

'Tithout the extra that it was snpposed to giv(' S118. also stres3ed several
tinles her opinion that it \Vas COllStTllctec1 ftimsily and not of good

356- 35- 70-
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'loality, matters ,'Chich \'ere not in issue at all (Tr. pp. 21i-224). It
developed on eross-examinaton that this \yitness works for a company
that either imports or manufactures a earring knife with a guide on it
and al.so a frozen- food saw: al o that the witness , despite the fart that
she \yas "angry" with the knife , made no effort. whatsoever to obtain
any satisfaction from the respondent , but cOlnplainecl directly to the
Federal Trade Commission (Tr. pp. 22i-228 , 234). (That she had
Jnacle the complaint was disclosed by her in her direct testimony. lIeI'
letter of complaint, demanded by defense counsel during cross-exam-
ination , was not produced by Commission C0111 eJ. In view of the result
belo\\- , t.he examiner does not reach the qncstion whether the rule of
Je7lrJ" " v. United States :3;';-1 l!. S. 6;")7 at 67:2 ought t.o Ge invoked. But

f'8 Ale;;xf.ndel' v. United (r;t((te, - C.S. -\pp. D.C. - F. :2d

, Xo. 18124 , deeided April 16 , 1964 , particularly (lissenting: opin-

ion of Circuit.J uclge 'Vashington.
It does not appear what this witness did to prepare herself to use the

knife. Certainly, there. is no testimony either that she. re,ad the instruc-
tions or that she attempted to fol1my them. Considering her testimony
as it whole and in retrospect. and assuming that her participation in
this case. hnd no relation whnt oevpr to her employment by n company
which may be competitive with the. respondent, the examiner concludes
that the best that can be said for her testimony is that she was dis-

appointed in that she recei'Tcd a knife which clirl Hot rise to her expecta-
tions in sturdiness or quality ilncl not that the knife did not perform
in the mallner in which it was acln rlif'er1. Thns , separate from tlw
lack of proof as to following directions and of the actual perfonnance
of the knife, the examiner is l1myiJJing 10 accept her te timony for the
purpose of snppJying reliable evidence of probative value in snpport
of the. charge.

0t11er than the testimony of the chef and the. honsewife there is no
evidence to snpport the charge of deception ,,'ith J'espect to the knife
performance.

The Robin/ll Tn'

Tho final charge conccrns a locHst tree bearing the technica1narne
Robinia. ' Closer reading of the aclveltisement (Commission Ex. .f)

shows that. the ,' ariety of Robinia invoJTecl is J).se1!dacacia.
The langnage. from the ach' ertisenwnt quoted in the. complaint as

being t.ypical of the alleged falsc adn' l'tising is:
I\O\Y: .\ Flowering Slw(h' Tree that Grows Roof-High in .Just One Sing)c Year
Dl1 , thi Yl'ilr , thanks to RolJini:\. in."te.:H1 of :-)cl'" ing half 11 life time 11la
nnrsemaid to n tree .

, ". '" 

on Hl'l" actually gOi,lg to gro'iY fl lJenl1tifuI. !';r!lring
tree. illCl"'(1ible , as it may s('em . in jnst on(' YUlr And l'eUlemUer * ,. * Robinia
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almost llnbelie\ alJle growing: power bas 'bE'E'n demonstrated in Botanicall
Gardens " " * on State Parkways , by pl'Ofe8 ionaJ landscapers all Ole

grollnds of milion-dollar ('ShltE'S. I:, it any woneler it bas been hailed in banner.
ndlines from ('oast to coast.

The innuendo is

, "

That. the Robinia tree has characteristics which
makes (sic) it, suitable for shade and ornamental purpose :: and the
deception alleged is that ': 1n truth a.nd in fact '" * , , The Robinia, tree
does not have characteristics which makes (sic) it suitable for shade
and Ol'llalnel1taJ purposes.

III the consideration of this charge , the pleader has limited us to some
extremely definite anel narrow wording. Thus, in order to rnake, a find-
ing of violation , it is necessary to find that this tree , in fact

, "

does not
have cl1al'aciel'istics :' \yhich make it suitable for shade and ornamental
purposes. The pleader has assumed the obligation to prove that the
tree involved has no eharacteristic.s which would makc it suitable for
shade and ornamental purposes. ConsequentlYj given thc aEsmnption
that we can (letermine what is suit.able for sha(le and ornamental pur-
poses, if 1\C find that the Robinia tree has any such characteristics , the
charge must be dismissed and , jf we find that the t.ree does not ha '"
any such characteristics, the charge Bmst. be sustained.

For the purpose of supporting this charge after having the adn:-r-
t.scrllent received in evidence, counsel caned three witnesses. The f-il'st
the Secretary of H, nurserymen s trade association; the second , a sales-
man employed by a District of Columbia florist and 11ursery; and the
third , the Director of Horticulture for the Kc'O York City Department
of Parks. These witnesses were askpel many questions and ga.ve mueh
test,imony about undesira,ble and objectiona,blc features of t.he Hohinia
Jiseudacacia tree , about its growing habits and about its suscept.bi1ity
to borers. These , hO\\e\ , arc all entirely irrelevant because th( charge
was not that thc tree, has objectionable characterist ics. Similarily, many
questions were asked andlll!ch te,Etimony was giYEm lyith respect to
possibly cle.ceptive Etate.ments contained \vithin the advertisement uut
not charged in the complaint. \Vhile it is entirely po siblc that some 01
the statellwnts did stretch or distort the tl'uth be.cause of the failure

so to chargc , such test. imon)' is irrelevant. L\Vhile it \Hmld not absolve
them , it may be notcd that respondents did not prepare the a(h-ertise-
ment. This \\HS prepared by the nursery for \vhieh they nctecl and they
adopted it (Tr. 148 , 2(8). J The quotations from and rderences to the
testimony to whic.h I shall now resort arc all testimony of witnes.:;es
calle.cl in support of the complaint. The quotations deliberately ex-
clu(le Jllost of the irrdeyant testimony and include mainly that dem-
onstrating c.haractertlstics which make the tree suitable for sha.de anu
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ornamental pnrposes because, as already stated , the charge is that the
tree had none. Cf. Jlar'l Carter Paint Co. , l1e. Docket No. 8200 , Slip
opinion , PI'. 3- , .Tune 28 1062 (60 F. C. 182iJ; also, second decreta!

proyision, Final Order Sacks TVaalen CO" /11C.. Docket. No. 8436

Noy. 27 , 1062 1' 61 F. C. 1226 , 12:J6"1 (Respondents contimm!!y ob.
jected to the irreleyant testimony and their objections ,ypre in large
sustained Tr.l6G , 182 , 101.)

The trade association executiY8 testifiecl

\ "

The 1eaflet.s arC' fairly
smflll so that it does giY8 sparse shade. :: err. p. 35) : 

jTl thi area it
is blooming in hte Iay. " (Tr. p. 36.

); * .:' 

, for home planting (a

desired characteristic), if planted to achic.yc n desired Yle,,. 01' a
desired object : it may be for its flolycring or may he for some other
e,fIcct thot you want it,: and 11s11ally -it. is because ,.f rh0 color of the

leaves the color of the flowers the shape of the f !''P, * ,. , : (Tr. p. 48) ;
in its flO\\"Ting state

, "

It blooms I';ell , genl' l'ul1y it. bloOlllS :-Iay to .Julle.

In this nrea it. blooms in late :Jlay, late ('a Ol1 \\"oll1cl be in early .Tl111t

In :.Iichigan it. blooms in ,Jl1lf. jl(ls :y mid- jlllle, ('11' p, 81): "
is Hlllong a group of trees, a gronp of species , that do grO\\T well but

this one certainly \y(mlrlnnt be a sllper-gTO\\'ing species : particularly
in t.he tree stage once it hns become brnl1chec1 * : By t.ree stage
I mean once i hnlJlelH S and is recognized as a h'ef'. in contrast
to it IH1.Ying a single stem , or if I m:1Y 118e the nllrSel'

T term , being a
whip, :: (Tr. p t-:-3). " The lrym;1!l would think of a tree as n plant \yith
fl central stem and thOl1 Ln'Hlw!1es () that yon get \yhat is commonly
thought of as a tree hape. . and this partieu1ar tree " would begin to
approach this at the ages of S011l'where beyond J years. It is possible
with care lor it to begin to approach it in 8 years. : (Tr. p. 8;')) ; if this
tree "\yere permitted to grow without prnning. or trimming :' Jt \y(mId
in time oranch and den:Iop into the shape that is charnct( ristic of that
IreB * " *" (Tr. pp. 8()-8i) : " Ihiley's Encyclopedia of IIorticu1tl1e
\yhich is oyer 3 000 pages has many illustrations of trees in it * ,

: :::::

('11'. p. 88) and is one of various books to "\yhich the "\yitness refers
in his "\york. The tree "stnrts losing its leayes in September. B:.y the

first of October in this area it has completely lost them, Further north
it "\Tonld be a little earlier. Then : it is just the bare tree , branches : :from

then on through the "\yinter, nntil the buds andleavcs begin coming
out the tree starts blldding al1Cl the leaTe:: begin coming ant the follO\\"
ing spring, :: (Tl'. 93); :: In this area (\Vashington , D. ) it flowers

in late 11ay and it is in flower for approximate 10 days to :2. \yeeks.':

During the winter months, it is c.ompletely bare, but there arc seed

pods on tl18 tree , these being three or foul' inches long, approximately
an inch "\Tide, brown in color, and the qua.ntity of them depends on
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the amount of blooming in any particular year. (Tr. p. DJ-

) ; ';

1'he trunk
is dark bl'mYl1 , yery chrk brO\\n to black. :: (1'1'. p. D3) ; \"hen asked
fiB an expert \yhethel' " this Robinia tree has no charaderistics \\hi('11

make it ::uitable for shade and ornamental purposes :: he testifled

The only charaete.ristics that n-ould approach this \' on1cl1Je its bloom-
ing '

' ':' ,

. Under some people s opinions it \\ould be po sible for this

tree to be con::ic1ercc1 ol'liJ1ental in the sense that it eloes hayc bloSSOJls

and is :,ho\"y at that particular time : and en: ll \"ithin the species there
are, yn.ripties . . ::' ;, This (Jne is not oll' ereel in the tn cle for ornamenhl
purposes. (Tr. pp. 97-98) : "The fact that the tree cloes ha\Tc bloom
\Ihicb. is ill contrast to the :foliage on the tree at the sartle time , this
\"ould be the only ornanltlltal characteristic that I \YQuld see in the

tree : ' . , It can eH'jt spar e shade. " ('Ir. p. 100); ;' cept for 

('\-

e1'

t:' en trees '

. ' ' .

. all trees in the \yinter time lo e their 1c8.\':3. " (Tl'

p. 103. ) KUl"SCl'ymen pl'ocluci:lg" hnc1e trees ac1\" J'j ;ec1 t.he l- obilli
ewlac(((;a ilS slmc1e trees ('II' pp. 1 0-1-10;

)).

lle 5a1esElan employed by tlw \Yashington florist nnd nursery tes-
t.f-iecl as follo\Y : The Hobinia j)8eur!f!((J('la 11as a b1ncj ish fissured

bark t.hat. is frOln brown-clark bl'O\nl to black , ::,:: \\'ith ;;,:, ':' 

':'

sm:lI1 If'id' (l'lO\ying on a central stem. \.ncl it ilo\HT sOlnetimes , arou11(l

here by 1I .Tulle : hte .Jla:-" generally, alld 110t reliably. It ,,- ill fimY(:l'

011 , about every 3 years. I think , it is considered to generally give a
good (lisphy: (Tr. p. ;,cJ. ) The tree is in bloom :; Genel'ally, late :.Tay
sometime:: early in .hme, depending on YOllr season ,

, '

' It gives a

light filtered shade ,

, ,

: it has compound leaves , lots of s1lallleav8s
nlld the sun \"ilJ come thnJlgh it and you get a clappled shade , a mot-
tled shade. , irs greatest shade lJeing gi\"en ;; probahly .1"nne

, .

July,
AUgllst. (Tr. p. 57) ; a tree in his mot.her s yarc1 which had been a
sprout frOln an old t.n' that. hacl lwen C11t. c1O\\"Jl after h:n-ing been

cnt oft several times by a lIo\ying machine , is no'.', " ab(mt. :20 feet high
25 feet high. It is not ;l_ S fn1l as this (pojnting- to a tall , \yen-shaped

fnll-branched and lenfy tree depicted in the a(h' erti mellt) but it is
about lm1f that full. And that is in:J 01' G years. " (Tr. Pl'. GJ. G'2) : "

gi\'es a littJe. bit of shacle. It -js filtered shacle. \ nncl shade being '; nice
on a hot da:-' , it casts lucle, in .July and August. (1'1' p. ) : nnd
in :28 years of empJoyment as a tree salesman , rhis \Iitness had solel

only one Hobinia tree (Tr. p. GO).

The last witness called to testify in support of the complaint was
a horticulturist , the Director of Horticulture for the Dcpartment of
Parks of the city of K ew York. He has been with -the Park Depart-
ment for about 25 years. Respondents concede his qualifications as an
expert (Tr. p. J(9). Hc testified that he is familial' with t hc locusttree
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Robinia. pseudacacia that "a developed specimen has a very, very deep
furrowed bark on the trunk. The branching up above is rather limited
becanse they arc ll uall:v dying back. The foliage i3 a compound very
fine Jeaf. It doe:: have a flower , a 1\,hite pea-shaped flower , which lHlng;;
in clusters of three or four inches. It Insts about two weeks. " (Tr. p.

q: "

The folia!,p falls in the fall. In this area (Ne" York), the)' am
quite thin in SeptcnJ1Jer. It is not a heavy foliage tree 

':' .,. 

: it rows
about as far west as l\lissouri , and about. as rar sout.h as Georgia. It
grows in Kew York State, Pennsylvania. " (Tr. p. 165. ) Trees which
are used for shade and ornamental purposes have Gertain character-
istics which are, "a goorl c1cep- rootinp: root stE'm: fl single trunk. well
c1ci"eloped ith a good branching- habit; good folia tc for shade, and
above all , not susceptible to disease or insects that were diffcuH. or
ha.rd to control." The Robinia does not l1Rve these characteristics (Tr.
pp. Hi7 , 168): "It doesn t. de,' cJop a good branching habit. until it g"cts
nt. lenst. fin' . to tell years old. The foliage is "cry thin: it is 110t a hen,,)'

sha.de tree ' * ." (Tr. p. 168). The tree would reach the tree stage
that is have the a.ppea.rance of a. tree in "say eight or ten years " but
'it would have leaves when it "Was a sHcker. Even though it was 
hin. it vi-auld ha \"p OJT(' foliagl' on it. Rnt il- ,,,ould be "ery light. 1t

would not have the appearance of a shade. tree for a l1umbe.r of year
It would depend upon the pruning attention that it was given * 

':' *

",Vith propel' attention, ham fi"e to ten year

, :

* it ,,"auld give the
appea.rance of a tree " and its flowers "might have a blossom or two
after three years * * * (with) extensive flowe.ring (aftcr) at least

flye, vear " ('11' j). 17(;) It. Inight ha"e iI blo wJT during the first ve:11
of its growth. It is in bloom in New York in "t.he latter part of AIfty
and early tTune * * * it might develop faster * * * under its nfttural
conditions" in various parts of the United States (Tr. p. 177). It
blooms for " \Loui :2 weeks" and " it. grows in pretty poor soil. It is "cry
tolerant of poor soil 'and arid conditions. So f::uas I know its range flS

I indica.red before , is as far south as Georgia * : * There are some tlwt
have been growing in the parks , and those are kept. But they refJu11'e
attent.ion to keep them in shape. " (Tr. pp. 179-181.) Tho witness is fa-
miliar with BaiJey's Cyclopedia of Horticult.ure and knows Bailey to
JWH' been n. pro-fe s()r at ('o1'nc11 FniYersit . 1-Ie is familial' with it
statement quoted by Commission counsel from that "Work and agrees
with it (Tr. p. 181). Shown the picture in the advertisement , a higJI
thicklv-hnmcher1. \yell- lrayed and Jlicl'1 s1mpec1 trep. the \Yitll(,

agreed that the tree "could grow that high ' and sn.id "t.his is a we11-
developed tree. In looking- at the picture , I efln only jndg-e it to be at
least five or six years old , per11aps eight or ten. It is very diffcult to
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tell from this picture how old it is. But it is a full , developed tree.
(Tr. p. 186.

) '

When asked as to whether the tree pictured was a Robinia
he said "It could be a robinia" and later said that the tree as piotured
"is at least eight years ald. " (Tr. p. 187. ) There are "faster-growing
trees, and that is what I am going by. "\Vhen you say ' super-grmying,
it means faster than anything else. " (Tr. p. 188. ) It " is possible, de-
pending on what size it was when shipped

" "

that at the end of the

first ye'ar this tree could be, from seven to ten feet high. :' I-Ie agrees that
Bailey s Cyclopedia is "an authoritative , well-thought-of work in the
field of horticulture" and that "statements in it (are) likely to he true.
\Vhen confronted with fl quotation -from Bailey , The Stalldard Cyc1o-
podia, of l--ol'ticl1lture

, ';

The locusts are all handsome shrubs and
trees with bright. green ancl gra('cflll pinnate foliage , and shmy \Thiie
pink or purple papilionaceous flowers " he disagreed with the portion
or it which used the word "all " saying 11l' would except "black and
ye.1Jo\T 10C11:o1,S:' ('11'. pp. HW- 19D. ) He flp-reecl , howen:r, \\ ith other
quotations from Bai1ey about the Hobinia psp'Ud(fc(lcia as to the areas in
which it would grow and the soils and locations ' as wen as "wjth the
transplanting habits (Tr. Pl'. 1DD-200). He agrees with Bailey that
the locust involved in this case grows to a height of 80 feet and that
if Railey said it has become extensively naturalized in Europe he
would agree with that , too (Tr. p. 201). To grow to a height of 80 feet
the Robinia "would have to be more than fifty years old" * * it. might
be seventy-five * * *" Bailey s "gives you the top size that the tree
can reach" and that "auld be "undel' natural conditions " (Tr. p. 211.

All this leaves only for additional consideration the description of

the tree found in the authoritative work, Bailey s Standard Cyclo-

pedia of Horticult.ure , The Macmilan Company, 1930. This work first

\\"

as injectell jnto the case by complaint connsers witness , the trade
association execnti\-c (Tl' p. SS). That having been done, the hearing
1.'x:11ni11er dcej(led it \Youhl be well to Jook at it flnd by notice dated
February 11 19G4 f:Jedon that (lay and mailed on "F' ebrl!al'Y 12 , he
informed the parties 01 his inteJltion to take offcial notice of t.he n1t-

rerial cOllce.rning the Hobinia tree as the arne 'was set forth on Pages
206G a11l 2067 thereof. (See, also , Tl' 1')1. 142- 143. ) This materiaJ is
110\\" pjctured here.

:::

, to review all that has been sa.id , as well as much of the. testi-

mony to which no reference has been made bp ause it involved matters
not alleged in the c.omplaint, '",e have a tree with respect to which
an the witnesses called in support of the charge nnanjmousJy rec.iied

*Pi('tr\rinl pxhihit (lnittl.'rl in !'rinting.
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objectionable features. Such objectionable fecltures as were the sub-
ject of testimony were not within the issues delilwlted by the com-

plaint. As the most qualified of the witnesses conceded , some or per-
lutps many of these objectionable features are common to all plants
and all plants l'erlllll'C more or 1css atte.ntion and care. That the Robinia
may haTe a great.er accmnnlation of objectionable fentnres 01' may
require more care, or may be more subject to the, hazards of nature
were not charged in the complaint. AU that was charged (and it be-
gins to sonnd Eke a monotonous re.frain or broken record) was that
the Robinia tree does not have characteristics hich make "it suitable
for shade and ornamental purposes." At best., this is a subjective test.
'Vhat some people ma.y regard as suitable for shade or ornamental
purposes: others may not. Some people have prefercnces for color
somc do not. Some have preferences for 1eRfage , others prefer showy
flowers a.nd bloom. Some want a lot of sI1Rde, others want " (lapplec1 or
mottled shade. " Some demand shape. This Bxaminer believes thcre
is l1othill r." Hlorc beantifnl thfll1 n coating of ice on the bnl'c \\ooel of
the branches of a tree in the wintertime or the bare branches of a tree
silhouetted against the snow. There. was no consumer testimony and
surely wc do not need experts to tell us of the whims and caprices of
people. Top Fo,.n Mils, Inc. Docket Ko. 84. , Slip opinion of the
Commission, May 10 , 1963 , Page 4. A quick review of what ,vas said by
eacll of these three witnesses shows that thc R.obinia does , during times
of the year, display flowers , blooms , buds and pods and that, in fact , it
(bes cn t. ;hac1p. The acl;;nO\yleclp:cc1 fllthor1tat1Y2 \york all ho1't1cllltnre
Sftys that the liobinia n1'e " 01'11,l11ent111 \yooc1 ' plnnts !!rmnl chipfl:v for
their handsome white, pink, or purple flowers and the graceful

fobH2.

:: . ' .

. The locllSts are al1 hnn(lE'. ome, h1'l1bs and trees with bright
g-recn f1Jd racef111 piJlnntE' i'ohnge and ho,yy\yhit(' pink or purpJe

papilionac.eous flowers in usualJy pendulous or nodding racemes fol-
lowed by pods attractive in some species by t,he dense covering of pur-
ple hairs. R. Pse'udacacia and R. viscosa are hardy as far north as
Ontario , and most other cultivated species as far north as fassachu-
setts. The,y are not particular as to the soil and they do well even in
poor sa.ndy soil and dry locations. They stand transpbnting well and
grmy rapidly \yhi1e yonnp:

;- ,

R. P.'cuduc(lcia. on ,lC' Co11nt of it hent-
and drought-resisting qualities , togethe.r with its ornamental merits
has become a favorite street tree for cities , particularly in Europe;
The jl8(JJ(!aca.cia comes in many ynrir.ties

, \\

ith nonc of "which the tree
in issue was specifically idendfied and from none of which the tree was
distinguished in the evidence. For example, the stricta "is a broadly
pyramidal form " the pendula has "somewhat pendulous branches
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the Ulriciana has "spreading s.lghtly pendnlous branches and large
drooping : leaves , the (/'tU'ca has yellmv Jo1iage, the JnujJu!'ea has
Y oung foliage purple " the s8mpeTflo' lens is "Flmvering during the

whole summer " the Decaisneana has "light rose-colored" flowers.

\Vith a record such as this, the hearing examine.r cannot make a
finding that the H.obinia p8eur/acncia does not have characteristics
,vhich make it suitable for shade and ornamental purposes : and , t.here-
fore, this charge ha.s not been sustained.

The foregoing should be regarded as the hearing examiner s re.nsons
for his rulings on the Proposed Findings of Fact submitted b T both
counsels. Commission counsel's proposed findings , First. , Second , Third
Fonrth , Fifth , Seventh and Eleventh are fonnd. His proposed Sixth
Eighth, :Kinth and Tenth findings are rejected. I1is proposed con-

clusions and his proposed order are rejected. Hesponclents proposed
findings 1 , 5 , H , 7 : 8 , and Dare substantia1Jy the same ("ith
certain additions appearing in the evidence) as similar proposed

findings submitted by counsel supporting the c.ompJaint and they\
too , are found. Bee-anse of the lilnit.ations of proof, I am unable to
make the conclusions of law numbere,! I and II , submitted on bchalf
of the respondent, lmt do agree with the third conclusion : that the
c.ompla.int should be dismissed because of a failure of substantial
reliable evidence of probative value in support thereof. ConserplEnt1y,

the following is my
ORDER

It i8 hereby oTdeJ' That
, dismissed.

the complaint be : and tlw same hereby

ORDER DrS::\lISSIXG C:O:\IPLAIXT

On August 22 , 1963 , the Commission issued a complaint charging
respondents in the abo"e ca.ptioned proceeding "ith unfair and decep-

tive acts or practices in violation of Sect.ion 5 of the r\:deral Trade
Commission Act. After fu1J cvide,ntiary hearings , the hearing examiner
ordered the complfint dismissed for failure of proof. Complaint

c011nsel have appealed. The Commission , upon examination of the
record , has conc1uded that the allegations of the comp1aint ha"e not

been proyed and that t.he cOlnp1aint should therefore be dismissed.
One of the charges in the complaint \Tas that respondents falsely

represented ';That the Hobinia tree has chnracteristics ,,,hich make
it snita,ble for shade and ornamental purposes" The reeon1 shm,s that
\Thile the R.obinia tree may have some such chnracteristies: it is not
in fact n suitable tree for hade and ornamental purp() : but has
many clisaclnlntages for sLlch use. )dthough the representation that
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the tree has characteristics which make it suitable for shade and
Ol'munental pnrposes may oe literally true , it is, standing alone , mis-
leading. Counsel for respondents conceded during the oral argument
before the Comlnission that they were uncler a duty affrmati,' ely to
disclose the disadvantages of their product in this respect so as to

dispel the misleading impression created by their representation.
Failure to make such affrmatiyc diselosl1l'C ,yas , in the circ.umstances.
a. c1eceptiyc advertising practice. Howeyer , the complaint did not
allege 11 vio1ation of law on this gronnd , and to cuter a cease fmc1

desist order agninst respondents based on this rec.ord ,yoll1cl not be
proper. ..Accordingly,

It /8 oi'de)'ed That the complaint be , and it hereby is , c1i3mis3ec1.

Ix THE L-\TTEI: OF

DETHA ,YATCII C ,,SE COHP. ET \L.

DEUEl: , OPIXlOX, ETC. IS HYG.\IW TO THE \LLEGED VIOL.\TIOX OF TIlE
FEDERAL THADE Ca)DIIS IOX .\CT

Drjckct B59/'. COlip/aint , Sept. 

,. 

lUG.J-JJccision. 8cpt. 1. 1%-

Onlf'r l'equiring Long Island City, X. . distributors of watch ca"e to wac11-

mnkers, :i."scmblers of ,vatdlP;. nnd ,,hole fllll'S of wat(iJmakcr s .supj)lie
for H';.ale, to Cl'lSe scHing- "- atell ca,;(',., made of lJase metal treated to sinlliatc
precious metal or stainless steeL or plated with gold 01' gold alloy of leS8
tlwn the minimum tliekness approH'd iJy the Trade Practice Rules fOl" the

atch Case Industry. without dearly disclosing on the e:sterioi" the true
metal composition: and to cease sellng imported watch cases-such as those
fro!l Hong Kong-'''ithou1. conspkuous disclosure of the country or place
of foreign origin.

CmIlOL\IXT

Pllr::llilnt. to the prm- isiollS of the Federal Trade Commission -

-"..

and by -drtue of the authority \"ested in it by said -\ct the Federal

Trade COHlmission , baying rea on to bc1ieye that Detra ,Yatch Case
Corp. , a. corporation , and ..\1't11ur D. Xatanson and ,Villiam Leyites
incli\'-idllally and as offcers of ::aid corporation , and Simon Kaplan
Arthu1' D. :\ ntanson and """ illiam Le\.ites copartners doing business as
('oncle ,Yatch Cnse Company. hereinafter referred to as respondent
have yiolated the prodsions of said Act ancl it appearing to the COll-
mis,'iion that n proceeding by it ill rEspect thereof ,vanld be in the
Pllb1ic interest , 11en:b \- iS l1e:- it:; complaint : statingit.o; charges il\ tha1"

pect as follows:


