
DAKOTA SEED & GRAIN CO. 973

gGt Complaint

presented , the Commission has concluded that the initial decision is
correct in all respects. Accordingly,

It is ordered That the initial decision of the hearing exmniner
including the findings, conclusions, and order, as eorrected by the

hearing examiner s order dated :May 20 , 1964 , correcting clerical error
in initial decision , be, and it hereby is , adopted a,s the decision of the
Commission.

It is JUTthe?' o,.de?' That respondents shan , within sixty (60) days
after service of the order herein upon them , file with the Commission
a report in writing, signed by such respondents , setting forth in detail
the manner and form of their compliance with the order to cease and
desist,

J X THE )1.' TTEH OF

E. IV, SEDERSTHOM TRADING AS D"\KOTA SEED &
GRAIX COMP,L,y

ORlJF.H, F.TC. , IX REG.\RD TO THE _\LLEGED VIOLATION OF 'rEg FEDERAL
TRADE COl\BrrSSlOX ACT

Docket 8621. Complaint. ApT. 11' , 19C1;-DeC'8ion , Oct. , 1961;

Order requiring R Sioux Falls , S. Dak. seller of ('ecls and g'rain to cerise misrep.
resenting the nature of his bw;iness. his contl'Hdnal ohligations , that pl'O-

pective customers are specially selected , and llnkillg other false claims.

CCJ:IPL.\IXT

Pur:;uan1 to the provisions of the Feclenll Trade Connnission \.('t.

an (I by virtue of the authority vested in it by :-:1 i(l 

\('

L the Federal

Trade Commission , having reason t.o beLieve that E. ,Yo S( derstrom
trading as Dakota Seed &: Grain Company, hH viobteel the provi:-;ions
of sa, i() Act , and it appearing to the Commission thnl :1 proceeding by
it ill respe,ct thereof would be in the public interest , hereby issues its
complaint stating its charges in that respect as fol1o',s:

\GHAPlI 1. Hespondellt , E. ,\\,' . Soderstroll , ls an individual nad-
ing and doing business as Dakot.a Seed & Graill COlnpany, ".ith his
principal oflce and place of business Jocate(l at.1C14 Xorth Cm-e1l Street
in the city of Sioux Fans , South Dakota.

PAR. 2. Respondent is now , and for some time Jast past has been , en-
gaged in the advertising, o:1Icring for sale, sale and distribution of seeds
and gra.in to the public.

Paragl'flpJJ :: reported :1 ,uneJ)lh' t1 lJ onlel' of" Hf':1liJ;g- E)::1J l:l:rl' (late!j .-11::, 1S, HJG.f.
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PAR. 3. In the course and conduct of his lJUsine , respondent nOlY

causes , and for some time last past. has caused , his said products, wIlen
sold , to be shipped from the States of orth Dakota , South Dakota
and Colorado to purchasers located in Yfuious other States, and
Hwilltains , and at all times mentioned hcrein has llwllltaillec1. a su"bstal1-
tial course of trade in said product in C01TlllCl'Ce, as '; commerce ': is cle-

fined in the Federal Trade Commission Act.
PAR. 4. In the course and conduct of his business, as aforesaid

respondent and responclellt s sales agents or representatives call upon
prospective purchasers and soJicit the purchase of responc1enfs prod-
ucts. In the course and conduct of such solicitation3 respondent and

his srdes agents or representatives , either directly or by implication
have made certain statements and representations to prospective pnr-
chasors of respondent' s products , typical : but not all inclnsin' of \"hich
are the follo\\ing:

1. Respondent is establishing a malting barley production program
simi1ar to those of 'well-knmnl or well-estabJ1shed seed concerns, in

\\'

hic.h his customers can profitably participate by growing barley for
respondent from seeds sold by him.

2. As part of such program , respondent will purchase , and , lIndeI'
t he terms of a \"ritten instrnment , is contractually bonnd to purchase
his cll tomer s 11arvest at premium prices subject only to COl1t1itions in
said ill trmnent specifying quality.

3. The quality 8hmdards provided for by respondent in said ITrittel1
ino:trument are ndefluate to satisfy the standards of the malting ba:'ley
ll"lal'ket , and can be. easily met by prospective customers.

4. Respondent is a large , \"ell-estabJis11ec1 seed concern ",yitb the
frlci1ities , resources nnd personnel to carry ant a program of malting
Dflrley prodnetion sneh RS respondent. is establishing, and hns contracts
eonnE'ction or agreements "\,ith "\,e11-knO"yn bre,yeries and other indus-
tries llsing malting barley "\hereb r a ready market is availnble for
the snle of malting barley at premium prices.

:J. Respondent's prospecth- e custome.rs are special1 ' selected.
\TL 5. In truth and in fact:

1. Respondent (loes not establish bona fide maJting bRrJe ' pro-

(hlrtion programs in which purclHlsers of its seed can profitably
partieipate.

:2. Respondent does not. pllrc.Jla5c the hun'st from a 511bstantial
number of his customers , n()r is 118 contractually bound to purchase
his customers ' harvest. Instrmnents executed by respondent and Ills
cns! Ome1'8 are merely "optiolls" giving respondent the right but not
obJlp:ating him to p11rc.hase said hnrvest.

B. The Qllfllity standards set forth by 1' sponclent do not satisf:' tlw.
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requirements of a substantial part of the malting barley market, nor
can malting barley of a marketable qmdity be easily produced for a
variety of reasons , one of which is that malting barley of marketable
quality is 8speeiaJly diffcult to produce for a substantial number of r8-
spondenes customers as such customers : farms are located in an area
unsuited for the production of such ba,rJey.

4. Respondent is not a large, \\ell-establislled seed concern with fa-
cilities and personnel suffcient to cany out a bOllfl fide l1fllting barley
p:roc1uction program , a,lld he cloes not have contracts , connections or
agreements with well-knmYll brmyeries or other industries \yho will
purchase responde.nes products at premiu111 prices.

5. Respondent's customcrs are not specially selected.
Therefore , the statements and representations as set out in Para-

graph Four hereof were ana are false , misleflding and deceptive.
P AU. 6. In the course and conduct of respondent's business as

rdoresai(l , respondent has been , and now is , in direct and substantial
cornnetition in commerce with other individuals and with nlriol13 firms
and corporations engaged in the sale in comlnerce of seeds and grain.

Ul. 7. The use by respondent of the afol'esaic1 false , Inisleading
find deceptive statements , representations and practices has had , and
now has , the capacity and tendency to mislead members of the pur-
chasing public into the erroneOl1S Rnclmistaken be1ief tllft sflicl state-
ments and representations ,yere and arc true and into the purchase of
subst.antial qurmtitics of rcspondcnCs procIncts uy reason of BRiel

crroneous nnc1 mistaken belief.
P..\R. 8. The aforesaid Hcts and practices of respondent , as herein

alleged

, ,,-

ere and are a.ll to the prejudice and injury of the public and
of 1'2:)poncll'nf : cOlnpetilOr llHl ccnstitlllNl , amIno,\" constitute unfair
metllOcls of compptitjon in commerce anc1unfail' and deceptiyc acts and
practices in commerce , in viol ltion of Section ;) of the FecIcral Trade
Comm.ission ..\ct.

;f,; . GIIY E. Yelton supporting the complaint.
TI(l :c:ponclent .111'. E. TV. 8ede"8tTom" THO 86.

XITJ.\L DE('Tf'TO:! BY DOl'_\LD n. )lnc1RE ) I-IF.. \HT,:T G EX.-\J\ILXEF

I."'OlTST :.G , IDG--

ST,\TEJ\IEXT OF THE PROCEEDING

The Federal Trade Commission issued its complaint in this matt.er
\.pril 17 , 1964 , charging n spondent with misreprcsenta60n in the
saJe and l1istributiml of seeds anel grain , in violation of Section fj of
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the Federal Trade Commission Act. The complaint was duly sel''ed
ncl respondent , on :.lay 13 , 186-! , filed answer generally denying its

allegations. The answer was signed both by respondent and by the In,;\
firm or Will)', Pruitt & 1ntthews , or Sioux Falls , South Dakota, which
hrHl duly filed it: appearance as his counsel.

A prehearing conference '\1"as set for August 18 , 1964 , in Sioux Falls
South Dakota. , \Tith hearings to lollow in Deuycr , Colorado. At. the
pl'chcaring con ference , respondent. appeared in person and stated that
he no longeI' "yas represented by counsel. After extended discussion , in

hich the hearing examiner carefully ac1dsed him of his rights , re-

spondent elected to withc1rai\ the. c1el1inJ ans\\ er prc violls1y filed
thereby ,yaiying his right to contest the allegations 01 the complaint
and anthorizing the hearing e:xaminel' , i\ithol1t fllrthel' llotice , to find
the fads to be. ns al1egec1 in the complnint and to enter an initial
decision containing snch findings together i\ith nppropl'iflte conc.n-

sions and orc1e.l'
,Yithont ohjection b ' c01ms01 supporting the eompl:int , responc1-

enfs motion to ,yithdnny 111:3 ans'yE'l' 'Y(l ;.Tilntec1. the 1ls'\er 'YIl'3

on1el'ec1 stl'icl ('n frmn the recon1. and the hearing et for \L1-

t :20- :21. 10G-1. ill 1)en\,('1'. Colorado. 'yen' cnncel1ec1.

The record thus containing no :tns'n' r b \' r(, polHlent. and l'espond-

rnt hi1Ying explicitly expressed Jlis intention to filE' no ft1l'thel' ,11lS\H'r
and hj , desire

that slH;h witlHll',lwnl ,.11:111 lJp tl'' Htpc1 n,. though no all \n:,l' hnc1 IH' 11 filE'd uncler

Section 3.

;- 

(c) of the Commission s Hnll's of l'nwticE'. fllH1 .

... 

thRt ."'nth

witl1r1r1lwaI be (lp('l)E'd to con!'titntc i1 \\ niyer of hi.' l'ig' ht tn Jl1)l'f1l and C"lmtt--st

the allcgntion of the complnint.

h8 is thereby in c1ef:I11t, )loreo\":'T, in his motion. he has speeiflcal1y
it ut horlzecl the hearing examiner, ,yit,hont Inrther notice

to find the facts to \Jf' a,. allcgHl ill the complaint :lll(l to enter ;111 initial dec-i.'iol1
coniaininp: such finding' s, appl'OI1liatf' eonc1n:::ions aml 0lr1eJ'.

The.ref'ore , in al'COl' !ance ,yith respondent s motion , and pursna.nt to
;JJi(c) of the C()mmjssion s lillles of Practice for \.c1il1dicative, Pro-

ceedings , efl'ect.i \"e;-\ ll Il1 t '1, 1 D68, the hearing: exam inpl' hereby declares
rpspolHlenl in ddault , no,," finds the facts to be as nl1egecl in the com-
plaint , and enters his initial (lecision eanb ining" sneh findings. ap-
praprinte, conclusions drawll therefrom flll(1 01'1er to cease and desist

as fol1ows:
FlXDIXCS or I. \CT

1. R.esIJondent, E. ,V. Sederstroll , is an lndi"icll1fll trading and
doing bm::incss as Dakota Seed L\: Grain ComptllY, ,yith his princ.ip
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offce and place of business 10cateel at 10'l .\o!'th ('O\"el1 St!'eet in the
cit)' of Sioux Falls , South Dakota,

:.. He.spondent is nm\" , and for some time hst. past has been , engnged
in tho advertising, otl'cring for .sale , sa1e and di trilmtioJl of seeds lllli
grain to the public.

;j. In the course a11l conduct of his business: respon(1cnt DOIY causes
and for some time 1nSL past has CilW:H.'d , his sai(l products , ",yhen sold: to
be shipped from the States of Xorth Dakota , South Dakota , "nd Colo-
rado to pnrchasers located in nll'iol1s othCl' States , and maintains , illHl
at ,111 times mentioned herein lws maint,\inc(l, n snbsLllltial COHrse of
trade in snjd product in commerce , ns ;' ('o11merco " is defined ill the
Fe(lerHI Trade Commission Act,

-t, In the COllP,8 ilnc1 conduct of his busine::s , as aforesaid , respondent
H1l1 respolldent's sdes ngents or repl'e ;entl1ti1' e:- C,\ll11pOll prospective
plll'cl1;l crs :lld sulicit the purchase oJ rE'f'lJOnctenfs products. In the
conr e 01111 COlHlnct of slleh olicit,ltioJl " respondent a)1(l his salrs
agents Ol' l'epl'' ::entnL1lyeS , either dircctly or by implication , have made
certain sti1tem('nt rlnd reprCSeJltlltiOllS to IJl'o,o;pcctiyc pun'hasel' 's of
l'espcnclent s producb , typica1 bnt not ,111 inclnsjye of \\-hichnl'e the
J0I10\yill

1. Hespondent is establishing a nmlting barley production program
t;imi1nr to thos(' oJ \yell- knmYll 01' ",yel1- r:-tablisl)ed sped concerns , ill
,yhi(')) his cm;tomers can profitably pnl'icipnte by grmying barley ' for
l':. ':ponclent from sceds sold by him.

:2, .. pnrt of such program , l'' sponc!PJlt \yill pl\rChilSe , illCL under
the terms of II \\Tltten illt;tn\J1ellt , is l'oJJt.r,lctunlJy bound to Pllrclm::e
his cllstOller s halT cst at premium prices subject only to conditions in
snic! instn1lwllt specifying quality.

j, 

The quality ::tnndanls proyided for by respondent in said ",Yl'itten

instrument arc ndeql1ate to satisfy tlie stall(lnrcls of the malting barley
market. and Cill be easily met by IJl'ospecti,Te customers,

-d-. Hesponclent is n Jal'ge , well- estnuJis!wcl seed ('on cern with t.he fa-
cilities , resources ;111c1 personnel to carry out (\ program of ma.lting

l),llley production sl1ch as respondent is estaulishing, nlHl has contracts
('OllH' ctiollS 01' agreemcnts ",\'ith \yell- kllmnl bl'e" cJ'ies awl othc1' illdw
t.ries using malting lJnr1ey \''hereby ft ready lnarket is available for
The sale of malting barlpy at premium pricps.

). RespoJlclent's pl'ospectin: CLlSlOlIJPrS ,ln sp('cinl1y elt'l't('1.

i). In t1'lth :111(1 in fact:
1. Respondent does not establish bona, fi(le malting barley produc-

tion programs in \'"hich pnl'chasers 01' its seed C,ll profitably
p,\(ticipate.
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2. R.espOncleJlt does not purchase the harvest frOTH a substantialnum-
bel' of his customers , nor is he contractually bound to purchase his
cnstomers vest. Instruments executed by respondent and his cus-
tomer:: are mcrely "options : giving rcspondent t.he right but not
obligating him to pure1wsc said harvest.

3. The quaEty SLallClfl'c1s set forth by respondent do not sntisf:- the
requirements of :l substantial part of the malting bar1ey market, nor
can malting Larley or a marketable quality be ensiJy produced for a
nlrietv of reasons. one of ,dlich is that mnltinO' barlev of marketable

." 

quality is espec,ial1y c1ifIcult to produce for fl. .subsUmtial number of
rcsponc1enfs customers as such customel's farms are located in an aren
unsuited for the production of such barley.

,:L. Respondent i:: not a large

, ,\

ell- established eecl concern "\ith
facilities twc1 personnel snflcient to cany out a JJOlUl Jlde lll:1ting
barley !Jl'mlllction program , and he cloes not ha.ve contracts , connec-
t.ions 01' agreelIellt ,yith weJl-knO\Yll brc\YE'l'ic or othel' industrics

who ,yjll purchase respondent\; products llt lJreEliulJl pl'i('e
:3. Hespondenfs cU.'tomel's an: not E-pecially selected.
Therefore , the statements and representations ns set out in P,lla-

graph 4 hereof ITere and ,ue. false , misleading and deceptive.
6. In the course and conc1ud 01 respondcnt :: business as ::d(Jrc ai(l

responclellt has becll andll(,y is in direct and substantial CtJ1"-pet:itio)J

in c.ommerce ,,,ith other indiyic1uRls ancl with various iinll and cor-
porations engaged in the sale in commerce of sccd nud grain.

T. The llse by respondent of the aforesaid fabe , misleading and
deceptive statements , representatiolls and pracLicc has had, and 110\\

has , the ca.pacit.y and tenc1ency to mislead mellb81' of the purchasing
public into the erroneous and mistaken belief that said ratemf:nts and
representations ,yere find are true and into the plHT!t\Se of substantial
quantities of l'eSlJonc1enfs proc1uct by reason of said erroneotls tlncl

mistaken be1 ief,
cnXCLrsTOXS

The a.foresaid acts and practices of respondent, as herein found
\Y('l'e. and are all to the preindice and iniury of the pub1ic and of
respondenes competitors and constituted, ancl no\\. cOJJ.stitute , unfair
methods of competition in commerce and unfair and deceptiyc Hcts

and practices in commerce, in violation of Section;) of the Fedel'D. 1

Trade Commission Act.
(1I DEH

It onlc)'ed That l'espolHlents, E. 'V, Soderstrom , an incli,Ticlual

trading as Dakota Seeel &. Grain Compnny, or lllcler r\lY other name.
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or names, and responl1ent:s agents, l'epresentatives and E'mployee.s

directly or through allY corporate or other devic(' . in conJwction ,vith
t.he offering for s lle: sale or distribntiull of se.c1s , grajJl or other prod-
ucts in comllerce , as "collmerce" is defined in tj Federal Trade

Commission Act , do forthwith ceRse and desist from:
1. Reprcsenting clirectly or by implication that:

(a) Hespondent is establishing, onsoring or maintain-
ing fl program for the production or m(l 'keting of el)rl , grain
or other products for GUstoIner particip:nioJl , 01' misrepresent-
ing in any other manncr thc nature of rcspondent's business.

(b) Respondent wi11 pUl'chnse or is contrncLllally bound to
purchase an or part of the harvest or incrense grmnl , raised
or produced by his customers from products sold by respond-
ent, or misrepresenting in any manner the ohligations illcllr-
reel by respondent. llncle.r his contrHcts \yjil1 pur('ha5('r

(c) Prospective Cl1stOlners :1re speC'i:tlly sc'leeted.
2. ::Iisrepresenting in any mnnnel'

(a) The quality standards eSLlbJi::hed by llsers of seed

grain or other products.
(b) The ease by which Tmyt'rs m:1Y pl'oclllce products

wl1ich wi1l meet the quality standards of the ore,yery 01' ot.her
users of seed , grain or other products.

(c) The opportunities allordc'd or available to customers
to market t.heir products.

FIX.\I. OnDER

Ko appeal from the initinl decision of t1;8 henl'illg l'XamilH'r havillg
been filed , and the Commission hflying dctcrminecl that the. case should
not be placed on its own docket for reyie\\" and that pUl'::mant to Sec-
tion 3.21 of the Commission s Rules of Practice (effectivc August 1
19G:3), the initial decision should be adopted and issued as the decision
of the Commission:

It is O'ytci'erl That the initial decision of thr hearing examiner shall.
on the 8th clay of Odober , ID6 , become the c1eci j(jn of the ComllJi sioll.

It' i\s fwdher oT(lei'ed Tl1at E. 'V. Sec1cr trom. an inclividllal trnc1ing
and doing business as Dakota Seed & Grain COlnp;1JlY Sh:111. \':itllin
sixty (GO) da.ys after service of this order upon hir!1 , tile with the Com-
mission a report i11 \vriting: setting fOl'th ill detail the manner and form
of his compliance \vith the order to eCflse and (l('
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Ix THE L""TTER OF

RAL\BOW- C\'lTED PIIOTOGRAP.H1C STUDIOS OF
iElnCA , L'c. , 1'1' AL.

SEXT OHlH:n : ETC.. IX HEGc\HD TO TI-I.E .\LLEGED nOL.\TIQX OF TIlE
FEDEIL\L TR.'\DE CO)-DIlSSlOX \CT

Duckcf C- CUl!plaiJ1t. Oct. 8, nj(;- Dc(;i i()il Oct. , 1.%-

COllsent order requiring Chicago , Ill. , sellers of colol' photographs through dool'-
to-door solicitation to cease misl'epresentiDg" the nature of tl1eil' l)Usilles
the quality of their pictures , and the rn'omptneRs of deliver;r.

CO::Ul'LAIXT

Pursnant to the provisions of the Fec1ernl Trade Commission Act
and by virtne of the authorit.y vested in it by said Act\ the Fedel'a1
Trade C0Jl11lission, having reason to believe that Rainbow-United
Photographic. Studios of Americfl , Inc. , il corporation and Bernard

Baskin il1d George ,Vhitehouse indiyidually and as offcers of saiel
eorporfltion , hereinafter referred to (\s respondents , hnye yiolatecl the
prm'isions of saiel . , and it appearing to tho COlnmissioll that 

proceeding by it in respect thereof would be in the public interest
hereby issues its complaint st.ating its charges in that respect as follows:

PAfL\GHAPI- 1. Respondent Rainbmv- Cniteel Photographic Studios
of America , Ine. , is a corporation organized existing and doing busi-
ness llnder and by virtue of the Jaws of the State of Illinois , "\yiill its
principal office and placc of business located at 2414 ,Vest La"\"\Tence
A venue , in the city of Chicago State of Illinois.
Hespondents Bernard Baskin and George "\Vhitehouse are offcers

of the eorporate respondent. They formnb.te , (lirpct anr1 control tll(
acts a.nd practices of the corporate respondent , including the acts ancl
practices hereinafter set forth. Theil' acldress is the samc as that of the
corporate respondent.

\H. 2. Respondents are nmy, and for some time last past haye
been , engaged in the ofiering for sale sale and distribution of color

photographs to the general public.
PAR. ;-j. In the conrse and conduct of their Imsiness , respondents

now cause, and for some time last past hal'B canSB, their said products
when sold , to be shipped from their place of business in tJ18 State of
Illinois to purchasers thereof loeated in yariolls other States of the
lTnite(l States , and JlnilJtain , and at all times mentioned herein lun-
ma.intained t substantial course of trade in said products in commerce
as '; commerc.e is defined in the Federal Trade Commission Act.

PAJ-:' 4. In the COllrSe and conduct of their business, and fal' trle


