Ix THE MATTER OF
BOEPPLE SPORTSWEAR MILLS, INC.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (d) OF THE
CLAYTON ACT

Docket 8633. Complaint, Junc 30, 1965—Dccision, Nov. 10, 196.4*

Consent order requiring a New York City seller of wearing apparel. to cease
violating Sec. 2(d) of the Clayton Act by such practices as granting sub-
stantial promotional allowances. for the advertising of its products. to
favored customers purchasing for resale. while not making proportionally
equal parments available to all competitors of favored customers. The effec-
tive date of the order has leen postponed until further order of the
Commission.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more

*This order was made effective on Aug. 9. 1965, see Abby Kent Co., Inc., et al., Docket No.
C-328, et al., Aug. 9, 1965, 68 F.T.C. 393.
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particularly described, has violated and is now violating the pro-
visions of subsection (d) of Section 2 of the Clayton Act, as amended,
(U.S.C,, Title 15, Sec. 13), hereby issues its complaint, stating its
charges with respect thereto as follows:

ParacrarH 1. Respondent, Boepple Sportswear Mills, Inc., is a cor-
poration organized, existing, and doing business under and by virtue of
the laws of the State of New York, with its office and principal place
of business located at 1410 Broadway, New York 18, New York.

Par. 2. Respondent is now and has been engaged in the manufac-
ture, sale, and distribution of ladies’ sweaters and knitted skirts to
a large number of retail specialty and department stores located
throughout the United States. Respondent’s sales of its products are
substantial, having exceeded $1,600,000 for the calendar year ending
1960,

Par. 8. In the course and conduct of its business, respondent has
engaged and is now engaging in commerce, as “commerce” is defined
in the Clayton Act. as amended, in that respondent sells and causes
its products to be transported from the respondent’s principal place
of business located in the State of New York, to customers located in
many States of the United States and in the District of Columbia.
There has been at all times mentioned herein a continuous course of
trade in commerce in said products across State lines between said
respondent and its customers.

Par. 4. In the course and conduct of its business in commerce, re-
spondent paid or contracted for the payment of something of value
to or for the benefit of some of its customers as compensation or in
consideration for services or facilities furnished by or through such
customers in connection with their offering for sale or sale of products
sold to them by respondent, and such payments were not made avail-
able on proportionally equal terms to all other customers competing in
the sale and distribution of respondent’s products.

Par. 5. Included among the payments alleged in Paragraph Four
were credits, or sums of money, sometimes hereinafter referred to as
promotional allowances, paid either directly or indirectly by way of
discounts, allowances, rebates or deductions, as compensation or in
consideration for promotional services, or facilities furnished by cus-
tomers in connection with the offering for sale, or sale of respondent’s
products, inclnding advertising in various forms, such as newspapers.

For example, respondent made payments and allowances to various
customers in various trading areas including Chicago, Illinois, and
New York, New York, for advertising its products in newspapers and
catalogs. During the year 1960, respondent paid The Fair and Wie-
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boldt Stores, Inc., of Chicago, Illinois, promotional allowances in the
amounts of $165.06 and $100, respectively. During the year 1962, re-
spondent paid Carson, Pirie, Scott of Chicago an advertising allow-
ance of $200. In New York, during 1961, respondent paid promotional
allowances to Oppenheim Collins and Best & Co., among others, in
the amounts of $150 and $983, respectively. In 1962, respondent paid
promotional allowances to Best & Co., Saks Fifth Avenue and Bloom-
ingdale Bros., Division of Federated Department Stores, Inc., in the
amounts of $925, $250 and $540.72, respectively.

Respondent did not make, or offer to malke, or otherwise make avail-
able such allowances on proportionally equal, or any, terms to all other
customers in Chicago and New York competing with those who re-
ceived such allowances.

Par. 6. The acts and practices of respondent as alleged above are in
violation of subsection (d) of Section 2 of the Clayton Act, as amended
by the Robinson-Patman Act (U.S.C., Title 15, Sec. 13).

Mr. Peter J. Dias, Mr. Myer S. Tulkoff and Mr. Gerald Levine, for
the Commission.
No appearance filed for respondent.

Ixtrian Decistox sy Winarer L. Tiviey, Heanive ExadMINER

OCTOBER 2. 19G4

he Federal Trade Commission, on June 80, 1964, issued its com-
plaint charging the respondent named in the caption hereof with
discriminating in promotional payments or allowances among its
competing customers in violation of subsection (d) of Section 2 of
the Clayton Act, as amended. The complaint was duly served upon
respondent by registered mail on July 15, 1964, and the answer thereto
was due on Angust 14, 1964, No answer to the complaint has been
filed. :
On August 20, 1964, the hearing examiner cancelled the hearing
scheduled in the complaint herein, subject to being rescheduled by
further order, and scheduled a joint prehearing conference with coun-
sel to be held on September 21, 1964, in New York, N.Y., in seven
proceedings, including this one, in which complaints were simul-
taneously issued by the Commission, charging manufacturers of wear-
ing apparel with similar violations of subsection (d) of Section 2 of
the Clayton Act, as amended. Although the respondent herein was
then in default under Section 3.5(c) of the Commission’s Rules of
Practice, the order scheduling the joint prehearing conference was
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served upon said respondent, and provided that it may “be repre-
sented at said conference by counsel, or by an authorized official of
the corporation.” Said joint prehearing conference was duly held in
New York, N.Y., on September 21, 1964. Tt was stenographically re-
ported, and the transcript thereof constitutes a part of the record here-
in, but, pursuant to the request. of some of the parties, it is not public
(Section 3.8(b) of the Commission’s Rules of Practice). The respond-
ent herein was not represented at said prehearing conference.

No answer to the complaint having been filed, and no appearance
having been made by the respondent herein at the joint prehearing
conference hereinabove referred to, respondent is in default. Pursuant
to the provisions of Section 8.5 (¢) of the Commission’s Rules of Prac-
tice, the hearing examiner accordingly enters this initial decision, find-
ing the facts to be as alleged in the complaint and containing appro-
priate conclusions and order.

FINDINGS OF TACT

1. Respondent, Boepple Sportswear Mills, Inc., is a corporation
organized, existing, and doing business under and by virtue of the laws
of the State of New York, with its office and principal place of busi-
ness located at 1410 Broadway, New York 18, New York.

2. Respondent is now and has been engaged in the manufacture, sale,
and distribution of ladies’ sweaters and knitted skirts to a large number
of retail specialty and department stores located throughout the
United States. Respondent’s sales of its products are substantial, hav-

Ing exceeded §1,600,000 for the calendar year ending 1960.

3. In the course and conduct of its business, respondent has engaged
and is now engaging in commerce, as “commerce” is defined in the
Clayton Act, as amended, in that respondent sells and causes its prod-
ucts to be transported from the respondent’s principal place of busi-
ness located in the State of New York, to customers located in many
States of the United States and in the District of Columbia. There has
been at all times mentioned herein a continuous course of trade in com- -
merce in said products across State lines between said respondent and
its customers.

4. In the course and conduct of its business in commerce, respond-
ent paid or contracted for the payment of something of value to or for -
the benefit of some of its customers as compensation or in consideration
for services or facilities furnished by or through such customers in
connection with their offering for sale or sale of products sold to them
by respondent, and such payments were not made available on pro-
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portionally equal terms to all other customers competing in the sale
and distribution of respondent’s products.

5. Included among the payments referred to in paragraph 4 hereof
were credits, or sums of money, sometimes hereinafter referred to as
promotional allowances, paid either directly or indirectly by way of
discounts, allowances, rebates or deductions, as compensation or in
consideration for promotional services, or facilities furnished by cus-
tomers in connection with the offering for sale, or sale of respondent’s
products, including advertising in various forms, such as newspapers.

6. For example, respondent made payments and allowances to vari-
ous customers in various trading areas including Chicago, Illinois, and
New York, New York, for advertising its products in newspapers and
catalogs. During the year 1960, respondent paid The Fair and Wie-
boldt Stores, Inc., of Chicago, Illinois, promotional allowances in the
amounts of $165.06 and $100, respectively. During the year 1962, re-
spondent paid Carson, Pirie, Scott of Chicago an advertising allow-
ance of $200. In New York, during 1961, respondent paid promotional
allowances to Oppenheim Collins and Best & Co., among others, in the
amounts of $150 and $933, respectively. In 1962, respondent paid pro-
motional allowances to Best & Co., Saks Fifth Avenue and Blooming-
dale Bros., Division of Federated Department Stores, Inec., in the
amounts of $925, $250 and $540.72, respectively.

7. Respondent did not make, or offer to make, or otherwise make
available such allowances on proportionally equal, or any, terms to
all other customers in Chicago and New York competing with those
who received such allowances.

CONCLUSION

The acts and practices of respondent, as hereinabove found, are in
violation of subsection (d) of Section 2 of the Clayton Act, as amended
by the Robinson-Patman Act (U.S.C., Title 15, Section 13).

ORDER

It is ordered, That respondent Boepple Sportswear Mills, Inc., a
corporation, its officers, directors, agents, representatives and em-
ployees, directly or through any corporate or other device, in the course
of its business in commerce, as “commerce” is defined in the Clayton
Act, as amended, do forthwith cease and degist from: ’

Paying or contracting for the payment of anything of value
to, or for the benefit of any customer of the respondent as com-
pensation or in consideration for advertising or promotional
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services, or any other service or facility, furnished by or through
such customer in connection with the handling, sale or offering
for sale of wearing apparel products manufactured, sold or offered
for sale by respondent, unless such payment or consideration is
made available on proportionally equal terms to all other custom-
ers competing with such favored customer in the distribution or
resale of such products.

Drcistox axp OrpER

No appeal from the initial decision of the hearing examiner having
been filed, and the Commission having determined that the case should
‘not be placed on its own docket for review and that pursuant to Sec-
tion 8.21 of the Commission’s Rules of Practice (effective August 1,
1963), the initial decision should be adopted and issued as the decision
of the Commission:

1t is ordered, That the initial decision of the hearing examiner shall,
on the 10th day of November, 1964, become the decision of the Com-
mission.

1t is further ordered, That the effective date of the order to cease
and desist be, and it hereby is, postponed until further order of the
Commission.

Ix tae MaTrER OF
THE GREYSTONE CORPORATION
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