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IN THE MATTER OF

MoKESSON & ROBBINS , INC. AND DRL;GGISTS' SERVICE
COUNCIL, IKC. , ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL

TR\DE CO::DIISSIQ:: ACT

Docket 8510 and 8511. Complahlts , June 19, 1.9,'2-- Deci8ion , Nov. 11 , lfJiJ-

Order withdrawing two complaints charging" a drug ilanufactnl'er and an asso-
ciation of drug wholesalers with inducing discriminatory promotional allow.
anc , hut resen"ing the right to issue nell- cOJliplaints if warranted.

COMPLAINT

Pursuant to t.he provisions of the Fec1eTfll Trade Commission Act
and by virtue of the authority vested in it by sa ic1 Act, the Federal
Trnc1e Commission , having l'eflSOn to belicye that the respondent Ir-
I\:esson & Robbins, Inc. , has violated and is now v101ating the provi-
sions of Section 5 of tl,e Federal Trade Commission Act (15 F8.
Title 15 , Sec. 45), and it appea.ring to the Commission that a proceed.
ing by it in respect. thereof ,,-ollJc1 he in tJlC intere,st. of the pllbJi('
issues its complaint charging as follows:

PARAGRA.PI-I 1. R.esponc1ent rcKesson l- Robbins, Inc. , hereinafter
referred to as :McKesson & Robbins, is R corporation organized , exi5.t.

ing and doing business under the laws of the State ot' hryland. Its
executive offce and principal p1ace of business is at 155 East. 44t.h
Street, Kew York ew York.

PAR. 2. :McICesson & Robbins manufa.ctures a line of drug products
distributed under its Q\vn name. It. also purchases and distribnt
wholesale, and has clone so for many years past, the produets of other
manufacturers in drug, cosme6c and sundry lines (herea,fter referred
to as drug products). It is by far the largest drug wholesaler in the
United States. Gross sales volume of McKesson & Robbins in a1l de-
partments in the fiscal year ending 1arch 31 , 1959 , was $613 986 000.
Sales volnme of the Drug Department was $403 000 000 for the same

period (limited to wholesale of products of other manufacturers, and
not including goods returned).

PAR. 3. Products distributed through the Drug Department of 

Kesson & Robbins are sold through 85 ,Vholesalc Divisions through
out the United States to retail drug stores and other retail establish-
ments throughout the United States. Srlid wholesale divisions are not
separately incorporated but are an integral part of the corporate 01'gi1

nization of McKesson & Robbins.
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PAR. 4. In the COllrse and conduct of its business, :McICesson &
Robbins has engaged in, and is presently engaged in , cmnmerce, as
commerce" is defined in the Federal Trade Commission Act. It

purchases drug products from suppliers throughout the lJnitecl States
and c.auses such produc.s to be transported from various States to

other States for distribution and resale by IcKesson & Robbins to
retailers throughout the United St.ates.

P.ci.R. 5. )lclCesson & Robbins in the COllrse and conduct of its
business as aforesaid, acti,-ely competes with other drug wholesalers

throughe,ut the -United States in the purchase for resale of said drug
products and in the resale and distribution of such products within
the Unit,,,l States. Many of the scJler supp1icl's of said products in
such sales to respondent and its wholesaler competitors a,re engaged
in cOmmtTCe. as '; commerce is define,d ill the Clayton Act: as amended.

PAR. 6. In the course and conduct of its business as aforesaid
1\fcKesson & Robbins has induced and ent.ered into contracts for
and has :inclucec1 and received from many of said seller suppliers so
engaged :in comrneree , various payments , a1Jowances or other consider-
ations of value lor its benefit. for serdces or facilities furnished by
or through ::.JcKeijson l\1 Hobbins in connection with the handling,
sale and offering for sale of the said products of sllch suppliers , know-
ing, or having reaSon to know , thn,t such payments , allOlTances or other
considerations of value \ycre not made kn01n1, offered, and made
available on proportionally equa.l terms to lcKesson & Robbins ' com-
petitors nlso purchasing from such same seller suppliers and engaged
in the handling, salc and oiFering for sale of said products. Respond-
ent, in so cont.nlcting for, inducing and recei viug the sa-id payments
alJowancl s or other considerations of value from said seller suppliers
knmy or ;hould have knmn1 that the same when so granted and made
by said sEdler suppliers were in violation of subsection (d) of Section 2

of the Clayton J,. , as amended.

To inustrate: In 1950, American Safety Razor Products Cor-

poration paid $3 500 to :JIcKesson & Robbins for advertising in
Profit-unities:' which is pulJ1ishec1 monthly by fcKesson & Robbins

as a catalog-price sheet and distributed to its retail customers without
charge. That same year, the l\fennen Company paid )lcICesson &
Robbins $2 100 ror advertising in "Profitunities.
In 1059 l:nion Cnrbide Corporation paid $385 to i.IcKeseon &

Robbins :for insertion of a.dvert.ising in ;;Gift Book published yearly

by )IcI esson &, Robbins shortly "before Christmas and distributed to
its retail cuetomers \\ithout charge. That same yeal' Eyersharp, Ine.
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paid :3IcKessol1 & Robbins $300 for insertion of advertising in "Gift
Book."

In 1959 .Union Carbide Corporation and American Safety Hazar
Prodncts Corporation each paid $1 iiOO to 11cKcsson & RoLLins as
a ;' special meTchallc1ising ' fee.

\R. 7. The acts and practices, as alleged aboye , are all to the
prejudice of the public and constitute unfair methods of competition
and unfair acts and practices '"1ithin t.he intent and meaning of
Section 3 of the Federal Trade Commission Ad.

COJIPL-\IXT

Pursuant to the provisions of the Fede.ral Trade Commission Act
and by virtue of the authority vested in it Ly said Act , the Fedeml
Trade Conunission , having reason to beJieve that the parties named
in the caption hereof, have T"iolated and are nm, yiolat.ing the proy
sions of Section 5 of the Fedcml Tmde Commission Act (Iii es.
Title 15 , Sec. 45) and it appearing to the Commission that a. proc.eed-
ing by it ill respect thereof would be in the interest of' the public , j5 nes
its complaint , cha.rging a.s follmys:

PARAGRAPH 1. Respondent Druggists ' Service Conncil , Inc. , herein-
after sometimes referred to as DSC , is a non-profit , non- stock mem-
bership corporat.ion organized , existing and doing business uncleI' the
laws of the State of Delaware with its principal offce and place of
business located at 24 ,Vest 40th Street , Xe\V York 18 , Kew York.
Prior to anuary 1 , 1962 , proposed respondent s name was Drnggists
Serviee Company, Inc..

Individual respondents .J. ,Vayne Luther, George F. Gardner Hncl

George T. J\leill are the president and generallnanager , vice president
and secretary- treasurer , respectively, of respondent Druggists ' Service
Council , Inc.. Said oiIcers conduct the business activities of Druggists
Service COlilcil , Inc. The address of said individual respondents is the
same as c.orporate respondent Druggists ' SelTiee Connci1. Inc.

PAR. 2 Respondent. Chas. S. Leete Co. , Inc. , is a corporation orga-
nized , existing and doing business under the laws of the Stfte of
Connecticut having its offce and principal p1ace of business on Derb
Avenue, 'Vest Haven , Connecticut. In ID58 its t.otal gross dollar \ 01-

ume of sales \Vas approximately $:2 000 000.
Respondent The Sisson Drug Company is a corporation orgflnized

existing and doing business nncler the la\Vs of the Stnie of Connecticut
with its principaJ offce and place of business 10cated at 729 ::Tain
Street , Hartford, Connecticut. Its total gross clonal' v01um8 of sales
in 1959 ,,' as approximately $3 400 000.

Hesponclent Gilman Brothers , Inc. , is a corporation organized , exist-



:McKESSON & ROBBIKS , INC. AXD DRUGGISTS' SEHVICE COl:XCTL

INC. , ET AL.
1127

H:H Complaint

ing Hnd doing business under the laws of the SUite of :.Uassachl1 etts
with its principal offce and plaee of business located at 100 Shaw1l11t

Avenue, Boston , J\Inssachllsei:ts. In 1859 its total gross dollar volumo
of sales was approximately 615 000 000.
Respondent Shoernaker & Buseh , Inc. , is a corporation organized

existing and doing business under the laws of the State of Pennsyl-

vania with its pl'inci pal oUice and place of business located at :3700

Kensington Ave,nue Philadelphia, Pennsylvania. Its total gTOSS dollar

yolmne o:E sales for 1 a5D wns approximatc1y $5 000 000.

R.espondcnt Towns & J ames, Inc. , is a corporation organized , exist-
ing and doing business under the Jaws of the State of cw York wit11

its principal offce and place of business located at 909 Remsen AYenne
Brooklyr , Xew York. Its tot.al gross dollar volume of sales for 19,
was approximately 615 000 000.

PAR. 3. Respondent Druggists' Service Council , Inc., is a service
organization cOlnposed of drug ai1Cl sundry manufacturers and ,,'hole-
sale drllggists Prior to tT anuary 1 , 1962 , respondent DSC was known
as Drug-gists ' Service Company, Inc.. , and was then composed solely
of wholesa,le drug- 6sts as its members. E'Rch wholesale member of
DSC must Ineet certain qualifications and pay a membership fee in
order to join DSC, and must a) so agree to pay annnal dues to maintain
its membership. Each \vholesale membe,r has one vote at membership
meetings and its hoard of directors of fifteen men is composed of
J, "rayne Luther , president of Druggists ' Service Council , Inc. , and
fonrteen offcinl of rnemheI' \\"h01esa1e drug firms. The control , direc-
tion and lnanagement. of the business of respondent DSC is vested in
said hoard of directors.

DSC v as organized for the pnrpose of rendering information , ad-
vice and service to its "vholesale member drug firms conccrning the
purchase , advertising, and sale of drug and sundry merchandise; ren-
dering advice and service to manufacturers and snppliers of drng and
sundry merchandise; and to aid and assist in promoting better trade
relations between wholesale drug firms and manufacturers and sup-
pliers to the mutual bencfit. of both the "holesalc members and the
snpplicni. Drl1ggists Service Council , Inc. , in carrying out its activi-
ties, is engaged in COlnmerce , as ;;commerce ' is deIine,c1 in the Federal
Trade Commission Act.

\H. 4" The respondents named ilJ Paragraph Two are e,ngagec1 in
the wholesale drug business sening primarily to drng retailers nnmer-
ous products, including drugs , coslnetics and sundry products. Each
of said respondents is a member of respondent DSC. Respondent DSC
has a total of approximately 1S mmnbers located in the \'arious State

.J56--13S, iO- 7'2
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of the United States and the District of Colnmbia which , in the course
and conduct of their wholesale drug business or as wholesale members
of and participants in the activities of DSC are a11 engaged in com-
merce, as "commerce" is defied in the Federal Trade Commission
Act.

The wholesale membership of said respondent DSC constitutes
a ela s so numerous and changing as to make it impracticable to spe-
cifically name each and all of such "\vho108a1e members ns parties re-
spondent herein. Those whole sIc members named and designated herein
are fairly reprcsentative of the entire wholesale membership, and
are named as respondents herein in their individual capacities in which
they have been represented in the ,\" holesa.le membership of said re-
spondent D8C, and as representatives of all \yholesale members of
said respondent DSC as a class, inclu(ling those not herein specifcally
named , all of \Vhom a.re made respondents herein. An such members of
DSC are sometimes hereinafter referred to as "buyer respondents.

\R. 5. The aforesaid ,yholesale members of Druggists' Service
Council , Inc. , and all of the other snch members of DSC are in compe-
tition ,Yith other \Vholesale drug firms , some of \Vhich are members of
DSC fmcl some of ,,,hich are not. memhers of DSC. ,\1101esale nW111-
bel's of DSC maintain their membership in furtheral1e:e of their busi-
ne,ss interests and their competitive status in the industry.

PAr.. 6. By virtue of the buyer respondents ' membership in respond-
ent Druggists ' Service Council , Inc. , the latter , acting on behalf of its
wholesale members , in the course and conduct of its business in com-
merce, has induced and cnt.f'Tecl into c.ontracts for , and has induced
and received from many manufacturers and suppliers of products
hanc1lBd by the buyer respondents raTions advertising promotional

consultation or advisory paYlnents to it for the benefit of its wholesale
members. Some such payments ha"c been made , or contracted to be
made , as compensation or in consideration for advertising in publi-
cations or participation in promotions furnished by or through Drug-
gists ' Service Council , Inc. , in connection with the sale or offering for
sale of products sold to its whole,sale members by such manufacturers
and suppliers. Other such payments have been made, or contracteel to
be made, as compensation or in consideration for consult.ation 01' ad-
visory services furnished by or through Druggists ' Service Conncil
Inc. , in cOlmect.ion with the processing, handling, sale , or Offel'lllg for
sale of products sold to its \\holesale nlEmbers by snch manufactlll'E'XS
and suppliers. Respondent Druggists ' Service Council , Inc.. , and its
\l'holcsa1e members knew 01' had reason to know that such advertising,
promotional , consultation or advisory payments were not made known
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offered or made available on proportionalJy equal terms to buyer
respondents : competitors also purch u:iing from buch manulacturers
and suppliers and engaged in the handling, sale and offering for sale
of like drug and sundry products. .\11 respondents knew or should have
known that the inducement of these payments and the payments, when
so grflnf ed by the mannfaetllrers and supp1iers

, -

were in violation of
subsection (d) 01 Section 2 of the Clayton Act , as amended.

PAIL 7. The manufacturers ' and suppliers : payments mentioned in
Paragricph Six of this complaint contribute to the cost of DSC sen-
ices designed in whole or in part to benefit the DSC wholesaler jn his
relationship with the retail druggist. Illustrative of suppliers : pay-
ments in 1959 which served this purpose are the fonowing:

1V11ite Laboratories , Inc. , paid 82 801.55 to Druggists ' Service Coun-
cil , Inc.' 1 lor advertising in " Buying Guide '; a monthly DSC catalogue
publicarion , available at a minirnal charge to DSC holesale members
who then distribute it to their retail customers at no charge.

-EveT ;harp, Inc., paid SD OOO to Druggists : Service Council , Inc.
for advertising in '; Gifts Galore " a DSa promotjonal activity,
whereb: DSC makes up a promotional kit with advertising and sells
the kju only to DSC's wholesalers who in turn sell them to their retail
drug customers.

Chesebrough-Pond' , Inc. , paid $2 400 to Druggists ' Service Council
Inc., for participation in "1\J onthJy Promotional Service " a DSC
monthly promotional kit sold to DSC' s wholesalers who reselJ same to
rctflil druggists.

"'Varner- Lambert Pharmaceutical Company paid $1 300 to Drug-

gists ' Service Conncil , Inc. , for various consultation a,nd advisory sel'\-
ices furnished by DSC and its wholesale members for the mutual
benefit of said manufacturer and wholesale rnembers of Druggists
ServicE, Council , Inc.

PAR. 8. The acts and practices of respondents , as hereinbefore al-
Jeged , a.re all to the prejudice and injury of competitors and of the
public , and constitute unfair methods of competition and nnfflir acts
and practices within the intent and meaning of Section i5 of the Federal
Trade Commission Act.

ORDER \VlTHDIL-\ WING COl\IPLAlSTS Al'1) DIS:;lISSIXG
A::uE)m C(nIPL.

:\IOTION To

The, complaints in these closely related matters Ivel'C issued on
June J9 , 1962 , charging respondents with having knowingly induced



1130 FEDERAL TRADE COMMISSION DECISIONS

Order 66 F.

and recei veel (liscl'iminatol'Y promotional al1(n\"anee in violation of Sec-
tion 5 of the Federal Trade Commission Act. After the Commisgion
on July 27 , 18G4 , issued its decisions and order III 17 cases involving
firms which al1egecl1y had made discriminatory promotional a11m\"-

ances to the present respondents in violation of Section 2 (d) of the

Clayton Act (cheseb'iuph- Ponds , Inc. C. Docket 84iJ , et a!.)

(p. 252 herein), camp hint counsel. on September 30, J 964 , made
mot.ions before t.he IH aTing examiners to amend the complaints against
the present respondents. Primarily, the proposed amendments would
nd(l n. charge tha.t. respondents, in inducing or receiving payments 01'

allowances from suppliers

, ;'

used the leverage of lresIJondents J pur-
chasing power and position

" ;;

to the prejudices a.nd injury ': of snch
suppliers and of respondents ' competitors. Since the proposed a.ne. nd-

mcnts ,yere not " reasonabJy ,yithin the scope of the proceeding initiat-ecl
by the originai complaintLsJ, . the examiners \vere not autllOl'lzed to
allow them. Sect.ion ,'3. 7 (a) (1), Proeecll1res Hnd Rules of Practice (etrcc-
tiyc .August 1 , ID6;-n. Accordingly, on October 19 , 196-:L the c xamiller in

Docket 85Jl, and on October 20 , 1964, the examiner in Docket 8510
certified complnint l'01UlScFs motions to amend complaint to the Com-
mission , as prescribed in Section 3. 7(a.) (1). See Standrwd Crunei'(f

cO?' C. Docket 84G9 (Order of Novemher 7 , 1063) f63 F.
1208 J.

The Commission may issue an amended and enlarged complaint
c.ontaining ne,y allegations not ,,-ithin the scope of the proceeding
initiated by the original complaint in sitnntions\yhcre " the interc,':;:ts

of both parties and the, public interest ill best be sen-ed by the
issuance of an mnencled and supplemental complaint * * * rather

than by the initiation of n new proceeding tl1lough the 1SSmllCe of a
nfl,w and separate c01nplaint. A 'Udin Packinr; Co. C. Docket 7730

(Orc1er of "fay 23 , JDfio). (62 F. C );33). See , e.g. Quaker Oats Co",
T.C. Docket 8112 (Orc1er of Decembcr 11 , 1$)('1) 13D F. e. 1487J.

In other situntions, hmY( the Commission has determined that
de.1ay "auld be avoided and orderly procedure promote-d by ",-ith-

dnnying the. original complaint and thereafter issuing a 
11e\\ super-

SPlling complaint c011tainin:r enlarged alleg:Hions. Of. E8tee Sleep

Shops. C. Docket 8527 (Order of ,January 16 , 1063) 162 F.
59J: !(e1iTOn A1!.n inq cl' lFind011! COi' C. Docket 8Mi\) (Order
of December 10 , J9(2) (6J F. C. J329): Penna-Lite Raybern Jlan1l-

factul'inq Corp.. 
C. Docket 8486 (Order of "ray 2 , J06:1) (n2

C. 1254J. Determination of the appropriate course. depends upon

the particular circumstances.

Since hearings have not yet been commenced in the present matters
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even though the complaints \yere issued more than byo years ago the
Commis:;ion deems the latter procedure, that of withdrawing the
complaints rather than issuing arnencled complaints, more appro-
priate. In view of the posture of these matters before the hearing
cxaminef: , issuance of amended complaints would, in practieal effect

be tantamount to issuance of completely new complaints. In these
ciremnstances the Inore orderly procedure is to withdraw the, original
complaints, \yithout prejudice to the issuance of new , expanded com-
pla.ints if found to be \yarrnnted. Aceordingly,

I t is onle1'eel That the compJaints in t.he above-captioned proceed-
ings be, and they hereby are, \yithc1rawll.

It i8 further ordu' That the motions of complaint connsel to

amend the present complaints be, and they hereby are, dismissed
as moot.

IN THE JIATTER OF

THE QUAKER OATS COMYAXY

OHDEH , ope-nox , ETC. , IX HEG.\RD TO THE ALLEGED VlOLATIOX OF THE
FED!- InL TIL\IJE CO:\DIlS lOX _ \(''1 . \XD SEC. (a) OF TIlE CLAYTON ACT

DOef,:et 8112. Complaint . Sept. 1.4, 1960 Deci8ron, Nov. 1S , 196.4

Order setting asicle initial decision and dismissing for lac:k of showing of injury
to competition and for failure of proof, respectinly, charges of price djs-
u'imination and sellng below ('ost on the part of a major producer of oat
floul' , among other food products.

A)IEXnED .AXD SUPPLE)IENTAL C010PLAINT

The Federal Trade Commission , having reason to believe that the
respondent named in the caption hereof, and more particularly desig
nated and described hereinafter , has violatBd and is now violating the
provisions of Section 2(a) of the Clayton Act (D. , Title 15 , Sec-
tion 13), as amended , and Section 5 of the Federal Trade Commission
\.ct , and it appearing to the Commission that a proceeding by it 
respect thereof woul d be in the public interest , hereby issues its
a.mended and supplernental complaint , stating its charges \vith respect
thereto ,1 s 1'011o\Y8 :

COUNT I

Alleging viobtion of Section 2(a) of the Clayton Act, as amended:
AGR \rH 1. Respondent , The Quaker Oats Company, sometimes

hereinaflel' referred to as respondent. Quaker , is a. corporation orga


