
1222 FEDERAL TRADE CO::L\IISSIO DECISIONS

Syllilbn': Go F.

The evidence presented by l'cspoll(1ellt ill support of the motion to
dismiss established that a new board of directors had been appointed
ailter responc1ent s aequisi60n by Bayuk, and tllata mnjority of the
ne,,, board ",,,as composed of individuals connected with Bayuk ,\"ho
11a ve. no prey ions aflliation with respondent. The new board cren.ted a
special executive committee charged with the l'esponsibi1ity of insuring
compliance with applicable state and feclel'alla\ys. The iln-estigation
further indicates that Bayuk' s president h s instructed respondent.

president that no discriminatory practices "\yilllm permitted. Respond-
ent is required to fonnlnl duplicate invoic.es to Bnyuk' s headquarters
thus enabling Bayuk to scrutinize responelenfs pricing policies.
Bayuk' s treasurer has snbl1itteel an afIielavit in which be. stated that he
has gcnent1 snpervision over reSpOIl(1enCs acconnting and bookkeeping
methods , and that specific steps, inc1uding the requirement of periodic
reports aided by new1:.y acquired data processing equiplnent : have been
taken to prevent price cUscrilnillHtioll and t.he pa.yment of promotional
allmvances except where actually earned. Thus it appears that Bayuk
has in good f,lith instituted a continuing program designed to e.hminate
the practices which formed the nuc1eus of the complaint against
responden ( -

On the basis of the above facts , the Commission is satisJJed that the
public interest in the present ease ",,,auld best be served by granting
respondenCs motion to dismiss the proceeding. Accordingly,

It is oi'Zerc(( That responc1enfs motion to dismiss the compJaint be
anel it hereby is , granted and that the complaint be , and it hereby is
dismissed.

Commissioner .Tones not participating lor the reason that oral
argument "as heard prior to her taking the oath of offce.

I X THE l\L\TTEH OF

BAKERS OF WASHL\GTOX , IXC. , ET AI,.

ORDEH , OPIXIOX , :ETC. : I),T In:GARD TO THE \LLFGED VJOLJ..TIOX

OF TIlE l''EDERAL TH.ADE CO)DIISSIOX ACT

Docket 830.9. COmlJlaint , Mar. I, 1.91-Dccision , Dec. , 1961,

Order dCJl;ling respondent' s exception to the recollllnenc1ation after H' l1f'nc1 find

its request tbat tbe complaint be dismi. sed-and making effective the

ol'igin:d order to ccase and clesLs1 of February 28 , 19G4 , 6-1 F. C. 1070 . stayed
by ordcl' of June 3. 1964

, ,,-

11ieb l'f'quired a Seat.e trade association of wbole-
sale and retail bakers to cease fixing prices for bread.
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OPIXlOX ..tFTER H1: OPEXIKG

DECE::IDER 3 , 196.1

By Drxox COliuni8S;OrlCi'

On February 28 , 1064 , the Conunission issned its decision and order
in this matter , directing respondents to ceasp and desist iixing bread
prices. In finding that the unlawful acts and pr lctices had occurred
in interstate COlnmerce , as required by Section :5 of the Federal Trade
Commission Act , 15 L C. 45 , the Commission took oflicial notice of
certain facts 2 concerning respondent Continental Baking Company
organization and business t.wt had been developed in another and
ea.rlier proceeding before this agency, In the LllatteT oj OontineT/,tal
Baking Oom1'(my, Dkt. 7630 (1063) (63 F. C. 2071J. TJwreafter , at
the request of respondent Continental , the Cornmission remanded 3

the instant proceeding to its heaTing examiner for such further hear-
ings as might be necessary to give Continental , in accordance with

Section 7 (d) of the Administrative Procedure Act

, ':

an opportunity
to sho,v the contrary : of those facts ofiicjally noticed frOlll t11e earlier
record. Pllrslla,nt to that order of the Comrnission hearings were held

in Seattle, \VaSh1ngton on .1uly 20 nncl21 , 19G4 and the rec.ord thereof
was certified to the COHnnission on September 24 , 1964 , together \\it11
the hearing examiner s recommendation that the Commission affrn1
Hs earlier decision in the matter.

In its eilort to ashmv the contrary': of the facts offcially noti.ced
by the Commission in its opinion of February 28 , 1064 , respondent
Continental called eight (8) witncsses including its regional manager
from its regional offce in San Francisco , California; its plant man-
ager in Seattle; and six (6) of the Scatt.le plant lTUluager s supervisory
subordinates (e. a sales manager, a route supervisor , etc. ). Their
testimony covered just OYC1' 200 pages. The Commissi011 S attorney
called no yrit.nesses , but introduced , pursuant to a stipulation with op-
posing counsel , certain excerpts from t.he testimony of Continentars
President R. Newton Laug-hEn , before the Senate Subconunittee on
..ntitrust and )'10nopoly.

The substance of the facts noticed in our earlier opinion may be sum
ma.rized as follows. Ultimate responsibility for the affa.irs of Contin8n-
tal1-3aldng Company is centered in the cOlnpany s headqua.rters in 1\,

In the Matter of Rake)"!) aj W(1, llill!)tOJl I1Ic. C. Dkt. 8309, l'eIJortcd
Tru(le Reg". Rep. Par. 16 843 (FelJlUllI'Y 28, lfJ64) 164 F'. C. 1079.1.

1(1

., 

Commission s oIJ;llioli . pp. 15-20 ((i4 F. C. 1079 . 111S-1l2:
3 Opinion . l'eportetj in 1) CCH Trude Reg. Rep. Pill'. 16, 915 (MIlY 21 , 1964).

'Ir. 675- 907.

in 3 CCH

;:56- 438 jO-
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Xew York. Its 2D.State (and Dislrict of CoJumbia) bakery operMion
is divided into a nnmber of ;; regions :' each of which covers everal
states and is headed by a "" regional manngcl' '' l' cspoJ1 ibJe to the home
offce for the sllccessful operation of the incliyiclunJ baking plants 10-
cat.ed in h15 multi-state area. The individual bakery: headetl by a ;' plnnt
manager :' responsible first to his '; regiollal m:1nager" (Iyho is fre-
ql1cntly located in another state) and 111timately to Ole home oiIce in
R.ye , NeT'' York , se1ls the company s bread 1n fill assiglled territory
through driver-salesmen "ho call all sllc111ocal1Jll'clwsers as grocery
stores : restaurants , and so forth. At the three major " levels" of c01'po1'-

ate responsibility-heflc1quarter region , and plant-that l'csponsibi lity
is yested in an cxccutiyc (president, regional manager, plant man-
ager), aided by a stafl' divided along functional Jines (e.

,q., 

personnel
engineering, production , pm' chnsing, ales , and so forth).

The home oruce in Ke\," York \'ias founel to have exel'Ciserlllltimate
cont.rol over the territories assigned to the severa 1 regions and to the
inelivi(lual plants within those regiolls. It \yas also found that the home
oftice in Rye , Xew York , (loes the Plll'cha::ing Iil1' the compilll Y a5 a
whole , buying and paying for ra.w materirlls for the individual baking
plnnts from suppliers located in many States: that the, home offce. in
the interest of maintaining a uniform sll111danl of quality for its prod-
uds (for exampJc

, '"

,Yonder Bread" ). prescribes prodl1ctioll methoels

and standanls through the issuancc of "production bnl1etins" and re-
gional snpervision; that the home offce in:\ ew York approves an price
ehanges by the individual baking p1ants; that the home offce collects
from it.s individual baking pla.nts all moniC's l'ecein:d by them for sales
of Continental products, taking care of baker:r (1xpt:l1ses by sending
m011e)' to them from Xew York , depositing it in " Jo( nl" bank accounts
for the use of the inelividual plants; that the home offce prescribes an
accounting system to bc followed by the indivirlunJ baking p1ants , T!:'-

(1l1il'ing fr0J11 them a detailed H:cekly repOl' t of productio1l , sales profit
flnc1loss, and so forth , in addition to sending auditors to check their
books twice a year or more, Hnd regional cost ,lnalysls to endnate the
efficiency of their operation; t.hat the home oflice i11 \:e,,' York sel( cts

regional managers tUld \ through them , man:L!2:ers an(l clepartment h(,flds
of each of the, local baking plants, frequentiy hifting managers rrOlTl

one plant and region to another: that t IH: home oJIice purcl")cl?,ps a 11 eJJ-

p10)'ee insurance; that the horne niEce, tllrollgl1 its n'goil1fl of1-cinls

sllpel'yis2S the mail1tPllftllCe of the In(L \'i(ll ;( 1 ;,;tl,il:P: p!clnts illd the clE'-

li\"('ry truck:: llsed b - them; th:n the :' (111:(, thl' (HlP:h its O\T11 (; la-

bor rclntlons mtUL snplJl'\"i:;es the ; oti;\ri()n of it,: b,l.lipries ' Jnbr:)"

l'ontracts; that the hOlIH:' office, tJll(!li :1 Jt;:: ()\,- n ;' :ut (lepf\rtrncnL ' c1('-



BAKERS OF 'VASIII:r GTO:r,) INC. ) ET AL. 1225

1222 C!lliuinll

.5igns lnost of the packages and "Tappers in which its bakeries sell its
pr() lucts; and that the home offce in Rye, NelY York , through its own
ad\ ertising dE'partmenC there and a retained New York advertising

ngellcy, produces, places , and pays for virtun1ly all of . he cornpany
achertising, including that placed in both national and local media
and supplies the bakeries themselves with "point-of-purchase" ac1ver-

illg materials to be placed in grocery stores.
These are the essentials of ContinentaFs I1JUlti-State organization

and operation as described by its headquarters, regional , and other
offrials in the earlier Commission proceeding referred to above. 
their effort to "show the contrary" of t.hose facts insofar as the Seattle
bakery is concerned , respondents have now ofIered testimony that we
think can be, summarized as follows. The Seattle bread plant (together
IdOl the company s Seatt1e cake plant) is under the jurisdiction of a

regional ofIce" located in San Francisco , California., as arc similar
plants located in the four States of California, Gt,ah , Oregon , and
\Vashington, n multi-State territory "With a cireumferpnce. of smne

500 miles. The m:uwger of that regional offce has six department
hends reporting to him: it regiona.l prodllction snpervisor; a regiona,
pE'r ()nnel director: fl regi(Hlal engineer: a regional vehicular super-
visor; a regional cost analyst; and a regional sales manager.

The manager of the Seattle plant (who also manages the compa,nis
Seattle cake plant) reports to that regional manager in San Francisco.
This Seattle plant manager , in turn , exercises his manage,HlEnt con-
trol through seyeral supervisory subordinates haTing responsibilities
sommdwt similar to those of their counterparts at the higher regional
len:!, including a production superintendent; fl chief engineer; a
garage superintendent; a sanitation superintendent; and offce man-
age,)'; and four sales managers. The sales ma.nage.rs are in charge of
21 "' route supervisors," who in turn sllpervise 12 "route salesnlen.
These salesmen sell and deliver bread baked in Continental's SeattJe
plant to some 3/500 \VH8hington customers , including grocery stores
restaurants , and so forth , an average of :iust over five driver-sa1esmen

for each route supervisor, and some 30 or more customers for each
sa1esman. Both the route. supervisors and the dril' er-sa.lesrncn reporting
to them are paid fl, combination of a. base salary plus t commission on
sales. The bah::ery loads the delivery trucks overnight in accordance
with the clrin s instructions of the previous evening, the driver

reclliest be.ing based on h s estimrtte of his needs for the next c1ay

de1i'i- eries. He calls on each customer on his route (e. grocery stores)
at. least once each day, retlHning to some of the larger stores several
t.imE's during the day, replenishing t.he grocer s supply of bread , clean-

ing and straightening the loa yes on the. shelf space assigned to him by
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the grocer , puUing up (with the gror('r s permission) signs and dis-
plays or "poillt-of-pllr('hase : advertising luatcl'ials, and otherwise
trying to increase the sales of his product (for example

, "

,Yonder
Bread:: ) by the store to consumers.

This testim(L1Y thus affirms the essentials of the Commission s noticl'cl
findings as to C' ontinenial's organizatiollfll structure and ge.neral oPl' t'-

ational methods.
In several particultus, ho"\e1'e1' , the testimony offere(l here (lops

attempt to "show the c.ontrary': of a number of the facts previously
noticed by the Commission. Thus , the manager of Cont inental'
regional offce in San Francisco testified that the Rye, Xcw York
labor relations man does not participate in the negotiations of the

Seattle plant's labor contracts; ,yhile the regional and home oflce3
doubtless approve those contracts , ini lial negotiation is a function
of the Seattle bakery officials. Further , the Seatt1e plant 11allHger does
not need regional or home offce appront1 to hire and fire his "depart-
ment heads" (sales managers , etc. " IVe accept these two corrections
of our noticed findings.

Ills testimony in regard to a number of the other noticed fnc.ts is less
persuasive , ho"o"o1'. He claims that , whateyer may be the practice of
the companis other 1'egionaJ rnanage1's in other parts of the country,
he exercises no control over the territory served by the Seattle bakery,

its production methods, its sales , or its prices. As to the geographical
limits of the Seattle plant s sales territory, 11( says he leaH:5 this to
the " terrain. :' lIe does not claim , howevcr , that the Seattle plant man-
ager could C0l11Jl1enCe selling in any state it chose without regional or
home offce tpprova1. And whether he , as regiona.1 manager , exerci l's

any control over the production procedures and standards 01 the

Seattle bakery is not particularly significant; the fact noticed here in
OUI' prior opinion is that the home oftce in R.ye , X ew York, issues

production bulletins ' prescribing llnifor111 standards-and by this we
understand minimum standards of qua1ity for the company s ma:i or

products, for example

, "

\Yonder Brea,cF-while the regional pro-
duction supervisor " is constantly in touch with the plants. " (; This
witness testiIied that he had 011 his staH an offcial called the " regional

5 Thi r.Of'S not 11ggcst, of C01Jr e, that Continental's personnel policies are tl1emse!ycs a

local Jllalter. This Seattle pbnt Ilallflger , for example , was tra!J ferHd tl1(.1'e less tiJan
three years ago (Feorn1try 1BG2), nfter more thall fan,' years in the cOillJany s regional

offce iu Snn Fnmcisco. And hi prcsent c:ales manager in Seattle bas l:elc thut po itioll
fOl' je c: :baJ\ a yeal' , hayjng been tl'allsferred tl.ere from tl1e POS:tiOl1 of vrollucUon manage,
ju the San Frrllcisro IJIant.

o OlJinion of the Com!)ission , p. IT (64 F, C, 1079, 1120J.
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production supervisor/' and did not. deny that this offcial " is con-

stantly in touch with the plants " including the Seattle plant.
In regfll'd to the 1TRtters of ales and pricing in the Sef!ttle area

tIlis rcgional manager s testimony that he. leaves the e solely to the

clu'icretioll of the Seattle plant manager is w11011:y unpel'masivc. First
the suggest.ion that he has no responsibility for these activities in his
region is flatly contrary to the testimony given in the ea.rlier case by
another of the company s regional managers, ,\"ho aid that his respon-
sibilities \TEre " to operate the business and the bakeries under my
con no 1 and try to make some money

. .. "'

lam respollsible for pric-
ing in the trading areas that I ha\'e charge of. " S Secondly, this

regional managel' s denial of responsibilit.y for pricing and sales in
his region appears inconsistent "with the fact that he has on his San
Fnmcisco staiT an ofFcial caned the '; regional sales manager ' and is
contradicted by the further fact that a former holder of that position

testified , in this proceeding, that in the c.onrse of his duties in that
l'egional" job

, "

J * .. .. spent a great deal of time here in Scattle. . 9

Thirdly, this claim that the San Francisco regional offce exccl'cises no
supen-isory control over Seattle sales and pricing is at odds ,,,ith
te.3t.mony and documents previously admitted in this case. At the
orig-inal hearing, the then-manager of the Seattle plant, 11 h. Kenneth
D, Covington , testified that while he could "suggest" 10 prices and
price changes , they had to be " appI'ove(F by the reginn:l1 office in San
Fl'ancisco. ll Continent.al's counsel sumlned up the tC: T;illony of that
Seattle plant manager on this point. by saying that "he ,yrites a letter
of recommendation to his regional managl r and subsequently gets

'It is not ent.irel ' dear from this regional rnRnagf'r s test!m(111y thr.t he really intended
to 11('1l. his ):enerl1J, onr-all responsibilty to tbe 110Ine omee in Xew York for sales , prices,
\Jlll Tl111S profits in the S!'sule flrefl, In l'e jJonse 10 bh coun el' question as to " \yhetber 0:'

not O\l regard :,Ollr function as the regional msnager to operate the businesses and tbe

inr1i,iullal bakf'rics 110UI"8(' II, llr ilnswel'f'd, of course, in tbe nrg- lti,e, '11'. 724 (emphasis
nddp(l), Am1 be furthpl' testifipct:

Q- Are you respollslble, :11' Hooks, for the sales vol\llIc of eflch b::kery or it mOTe
aC("llrate to state that YU1/ ure J"clif)ull,'ib/e for the sal(',' 1"011l1/1e oj you/" region as a It;lOle!

'\, 

o; each plnnt is responsilJJe for his OWIl sides volume as well as hiC! profits . (Tr, 72;)-

i2n (empbnsisa(lilNI),

Tbr fad that tbi rq,io:Jfll mnnagrr Il0lds caell of the imlividual plant munag-ers In bis
e;: on '; rC'sponsible for bis own snles yolumf' a

",'

pll flS Ilis pr(lfits " is in no way inconsistent
with thf' finding tlwt !i(', Ow regi\)l:\1 manager. is in turn helrI respollsible, by t.he home
offcI' in Xcw York. for , as his attornp . Inn it. tile snIps yolume of your regia II as a
whole.

;, Opinion (If tbr Commi,,-"ior: , p, IE' 164 r. C. 1079, 1121 J

"'fr 709.
'8 Tr. 411. -12r" He tf' titjr(l further:
Q, Dil1 you also fi11 out a forlI , Khat COJitinental Hal,ing

in "bich yon re(jl1esterJ a price 1'i e effective Oil September 22?
. Yes , sir, (1'1' 448.

Cnmpr1Dy calls a Form 437

)1 Tr. 427.
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approval for a price change but * *

YOllr I-Ionor, t.hat he was ab1c to say
Xew York." "

A numbcr of c1ocllnents substantiated this, showing that, when the
Seattle plant raised its prices in 1958 , the l1fU1nger of that plant sent

n " recommen(httion : for 1 he increase to his regional superior, the
rCfriOllftl ma, :rer in San Fra.ncisco , \vho in turn submitted it to the
hom8 offce in R, , Xew York, for the personal approval of the com-
pany s presidentY Questioned about these documents, the then- lllil11-

ager of the Seattle plant testified that he had also fo11owecl this
procedure in raising his prices in 1960.14 The following tcstimcmy
seems to us conclusive:

'" he did not mean to testify to
what goes on internally in Rye.

Q. Xo"" I show that Exhihit 3E to tbe ,,-itn('ss and I wonld like to ask the
witll s \yJJPther t11:1t jm1icatcs that the j)J'E'Ric1ent of the compnny gaH apPl'onll
to the If):'S Ruggested IHice raise?

The \YITXESS. Yes , it does.
Q. And may I ask yon , did you l'('e('in' aplll'Oyal from Ole president of the

company fO! yonr Sllggcsted 1860 price rise?
A. 1 don t l't'(:all thnt I receiyec1 approval direct from tJH !wesident of (1m'

cOilpan:-. Other than tf!TOIl(jh our oum r('r!iollar office liu San Fral1ci..,co;Y

In any event : hmn:vcr , the contclltioll t.hni. the San Fran('i '1 l''-
glona.l offce is a. mere, "' service:' unit exercising no l'xecutjve. control
over the Seattle baking plnIlt/ evcn if accepted funy, \\'ould not \nll'
l'ant. H Dnding that Continental's Seatt.le plant m,uwger 1ws uulimitecl
pricing' Hl1thnT'ity. Certainly there can be no doubt. that , while he is
pm' lTlitted to : llitinl.e actions within certain lirnits of authority pl'e.
vion:-l:v delegated to him by his superiors , and is al1myed to " recol1-
melld ' for their nppronl1 actions 1101. within that 8.1'('a of dele-
gated discretion , he must , and does, aCCCH1lt not, just. ultimatel - i

Lceekly to the company s home offce in Hye. Xc,,- York. IIE'1'c there

1-1'1'. 42;)
ex 2.'1.\. D. S"' ' also CX 24- . 2f1.

H '11'. 423. 424.
15 '11'. 42\i--27 (emphasis addNl). '1hi i'ra(ile J11nnt mana;:er funhe!" testjfJed that !Jlo

disC\ls rd " tlH' eITeet tJUlt tIle inrreflsed C(lst of lnhof -wonld hn,(' on the price Of m;j
f:let\irecl lonn' s of hre1l(1" with !lis rE'giolJaJ mar;ager ill San Fl':lnciseo. tl' . 415. aml t at,
when he slliJl bread to another Continer:t.aJ pl:1n in Portlilll(l, On'gon. 1be price in be

chargerl"' the s1ste1' IJlant " is COHJjJlterj hy 0\11' regIomn manage,, " tr. 435-486. This is
snpJ'ortC'(I lJ ,' the ff1ct that 1he f(' giorlal offce !1f on i1s staff a " rrgioll:ll cost nf:nlysr.
11. 719. The Seattle IJli1Dt manager w:) lmahle to sa - bow tlw ngjomll 11Jn!J:i!;er mal;e llJ
computntioll. tr. 4:16- '37. " Q. Th' H' i 11uthinE! in T1I'eY('nt hiJll ftlli' re.ci()IJal manf\:)E'rl
from c!langbg- thp (1i"ccJ",lnt from 40 to fjO or 30 (percent) of wbnt('ypr he wflnts , :s tlwt
cOlTect? . Xo . sir. " Tr . 43
1r.Thi6 fegion;cJ mRnag(' ' S\Jggf'HNJ tJI:lr COJ. :lIcnt,II irHJiv!r)uf\l !u);iug l'l:nt il: his

rE'g"ion bave Iln autonomy and Independence comparable to that of the independentJy-
nel1 bakeries a5;sociatE'd winl sl1('h organizf\tions f1S QllRlit . Bakers of America. Tr, 717.

71R . Onp of tlJe Spaitlp plant oifcinls. Cf\rrie(1 it even fl1I'thpr: JlP S\1gg-t'stecl that " the snle

111all out (Ilea' (10 the route is iu husiJll';;s. for hirme1f" '11' . UOO
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has been no challenge of any killrl to the noticed finding that: "Con-
tinent-ars baking plants fonow an accounting system prescribed by
the hen,dqnarters offce in ew York. Each 1cet!-k they 81dmlit a 1'epm.t
t.hat gives the home offce in N ew York a complete breakdown 011 the
pa.st 1J;eek s production, 8al68 percentage of ' returns ' etc. The

ualce')'y also submits a 1veekly ' profit and los. ' statem. ent L t.o the home
offce in ew York J. A 'Travel1ing Auditor audit.s the ba.keries ' books
twice a. year , and may also rnake additional visits. The regional cmt
analyst also checks on the bakeries. 17 In view of this close control

enTer "procluction sales;' nnd '; profits ' by the home offce in New
York , and in vie\y 01' the obvious reJatinn hip bet.ween volume , pr()fits
and prices, even a lineling that the Seattle plant manager initia11y sets
his prices without consllJtntion with t.he regional manager-a finding
\ye do not believe is warranted-\yonld not change the fact that those
prices must be, and are approved ,n ('kly in Rye ew York.

The othm' i9stimony by which respondent Continental has songht
to '; shO"y the contrary of the facts offcially noticed is that of its Seat-
tle plant manager anel six of his Seattle supervisory personnel. Their
testimony sought to shmy in substance, that notwithstanding tlv)
numerous speciiics of control e,xercised over the. Seatt1e operation:- by
t.heir superiors in the regional a.nd hOlne offce , there is nonetheless a
substantial residuum of disCletion Jeft to them. For example, \yithont
denying that a.ll "major ' advertising is handled by tIlE J10110 offce in-
cluding the placing and pflying for ads in the Seattle mc(ha and the
supplying 01' " point-of-pul'chase Inatcrjal to be plaeecl in the groc2ry
stores by Seattle driver- saJesmen , they testified that the Seattle phnt
lTlHl!ager has been delegated anthority to ph,co small ads in weekly
newspnpcrs in the suml1er to"ns,1 He cnn employ "dl?monstratol's and
his salesmen aTe pennitted to supplement the "point-of- purchase
advertising materia.ls received i'om X elY York ,yith their o\Y11

hand- lettered signs and clisplnys.19 Further
, it \YHS ho\Yn that the.

Seattle plflnt lnanager has bepl1 delegated the flnihority to nnke minor
variations jJl the prescribed baking formnlrs find procedures in orde.r
to cator to particular local consumer lastes U find even to experiment

1. Opinion of I1J(' C()mTIi ion, p, 17 (empha js alhled) r64 F. I079 , 1120).
os See tr. 786- 787 . where tbp placing (If a smnll all in two 'Yf'ekJ ' neW pUIJerS (" sub-

E'criptioD of 2 500 l'\lstomcrs ) in tile RaymOlHl- SOlltlJ BeIlr1 fll'Nl is r/'poJ'trd.
For e amplc, :ron tnk/' a "hite carel a11(1 ou might just hit it "itb some grecn sprfly

paint and thf'n you gi (' them to your salesmen f\!ll Ill' wil put on if Jl(' is trying to sell
French brpad, for ('xaml)lp , he win put. 'Fre;;b French . '1'ry a loaf tbis weekcnd.' or some.

tJ1ing of this natuf!, whatever be JHqjpcns to comp up wit Ii , " Tr. 876- 879.
2(' Some areas "prefer a llnrker crn t color to Ule one WE Jike in Sef1ttlE " Tr. G81.
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it.h ne,"" brcad varieties 21 in his local area flnclncw package designs
for those vflrieties.

The prinr1pal tl11' t of the, tcstimon cPltiIied to 1 lJpre. hmY('\'!T.
ns to\Yflnl tile allc tPdl

- "

lo(,i1! : Jlfltll' . of the flctjyitips of Con-
tillentaFs clriYcr- ale.smeJ1. These 112 " ronte .sn.Jesmcn : deliver bread
to established cnstomen on their "rontes : fmd also attempt to "selF'
those potential customers that rHe not yet buying Continenfal's prod-
ucts. Since about 20% of their tot.al COlllWJlSfltion comes from com-
missions on snles 2;j these drivcr-salesmen naturally show considerable
individual initiative in tryjng to increase their sales of Continental's

prodncts. They make repeated cal1s on the local grocer , getting to
kllOlY SOIle of his background , like if he likes to bm-d or 11sh * 

, *

I knell' an my cnstorncrs. I knew their famiJies and I could talk to
them * ,,

" *

. (BJy becoming a personal friend or trying to become

a pCl'sOlwl friend as close as yon can Iyith the grocer; tJw salesman
can make him "more receptiye to yonI' spei1. so to speak ':' 

':' ':' :: 

The skin of Continentars Senttle saleslnen is hanl1y suffcient. to
establish that the bnsiness of seEing " ,Yonder Breaer' ill Seattle be-
longs to the salesmen , as sen ral of respoll(lcnfs ,yitJws es intimated
hE' , rather than to Continentill Bakinp' C'ornpr111 ' of Xe\T York.

The fact remflins that they are Continelltars agents , dl'il,ing Con-
tinental's trucks , selling Contineutars bread , conp-cling Continentars
money and turning t.hat COmpfll)T Inoney in each da)7 for transmission
to a K ell' York bank. Those e sentials , together \\-ith the further no-
ticed facts that all of the ralY materials ll ed by the Spattle plant. arc
bought ftnd paid for by the home offce in Xe,y York : are shipped to
Seattle by ant-of-state snpp1iers, anc1 that. en'rything clone in the
Seattle plant is subject to the rigi(l discipline of the Iypekly proiit and
loss statement that goes to K e\v York , ha n"" all been conspicLlolisly

an)ic1ecl in t.he testimony by which respondent Continental has S011p:ht

to ' hO\y the, contl'al'Y of the fncts noticed by this Commission in its
earlier opinion.

R.l' spondent raises one further point iu its instant. papers: it alleges
that : if the COlnmission should cOllcluek that Continental has not
5ho,YI1 t.he contrary of the facts prexlonsly noticed and thus that the
price Jixing (lid in fact orCllr in intel'st111e, commerce

: "

the Commis-

l Tr. 5S2 (introduction in Se ttle of !JeW " !'efame- top bread" "iter a competitor had
hronght it out),

""Ibid
"' Tr. 833. ' TGJYf':' 10Rf :,OU sen O\l m ke 7 perccut. cn' n" :-trr. loaf yon ;;ell over that

sny, if I! - tJ\lsinE's increased ."100 in the ne:'t \\ eck. tbnl ill';lI 87 more in D1Y pay check."

Jbid
" '11, SO,c)- S04.
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sian should exercise its discretion to dismiss this proceeding as no long-
er required by the pnblic interest." 

5 In support of this, respondent
a.lleges that the price fixing found by the Commission occulTed in 1957-
1960; that his finding VIas l)asecl on the activities of the associatioll
then secretary-manager , a man nOlycleceasecl: that of the t,,' o Conti-
nental employees involved in the matter, one has !lOW retired anll the

other " is no longer employed by ContinentaF; that the association is
no1" " defuncf' and holds no meetings price-fixing or otherwise: that
one of the larger bakers found to ha.ve been a part of the conspiracy,
Langendorf , has been acquired by a. non-respondent baker; and that
SOHle of the (1;3 rCf3pollrlents l1i1llNl jn the cease- and- desist order of Feb-
ruary 28 , 1964, llay not have received copies 01 the order or other

pa pel's.
A11 of these contentions are patently insuiIcient as ,1 matter of Ln,

to require dismissal. As to the last t"\yo-whetlwr all of the.l'espondpnts
in this case "\vil1 be properly bound by onI' order- tho::e are problems
for the Commission and the courts , not Continental: it has long been
settled that, "\vhile the Commission should and docs attempt to deal
as comprehensively as possible ,,- ith "\yidespread linv violations , its faij-
ure t.o stop ever V member of an indnstr:v frollJ violating the law (1(w

not require it to dislniss proceedings against the others. 3100g hl rlllo,-

ti' ;es , Inc. v. Fede'lll T1Yfrle Com'ln.i88;()n 335 1;. 8. 411 (1838); In t1113

illallel' oj Pacdic ilolas- '".; Co.. FTC Dkt. 746:2 (Opinion of thp Com-
mission , July :20, 196-), 3 CCI-I Trade Heg. Hep. Par. 16 , 981 f65 F.

(;75J.
Responc1en(s present contention that the trade association inyoht'cl

in 1he price fixing JouJld herE is nmy ;;defunct" illust.rates "\\'11:- , in our
carlier decision in this matter

,,-

c rejected respondents . rrquen to h:He
the order limited to a prohibition of price fixing accomplished through
t.he prntjcular instrumentality of this association , Bakers of "T 
ilJgton. 'Ve pointed out that '; an order o limited "\yoldd lea'.e Ih('
l'e,spolHlents i ree to resume their conspiracy tnJ1OlTO"Y , holcling C011-
spiratori nJ meetings at high noon in the most public place in the Cit . of

Scattle , so long as they kept the. a sociation , Bakers of 'Ya hillgtoJ1

out oi the matter. Such an on1l' "\youlc1 be no more efi'cctive thall one

limited to a prohibition of price fixing only \\ he1'p it "\yas accomplished

by meetings held in a. pa.rticular :pbre at the Athlcbc Club in
Se,lttJe. The order could be avoided by using the telephone instead of
having a meeting, or by 11l0ying the site of the meeting from the ",\th-

:'lemorandum in Support of Prop0 prJ Finding "f FRct, C0J1dl1 ioD8 of Ln. , and

EXCl'DtiOll to Reeommcndntion of Examiner " i\ovember 13 , H\\;4 , at 



1232 FEDERAL THADE CO::BUSSION DECISIQ);S

Fina! Order GG F.T.

letie Club to other premises. The same considerations apply here. The
dissolution of this particular association has no bearing on either re-
spondents' capacity to fix prices or their c1emonstl'ntccl procliyity for
clojllgso.

Continentars other Hl'glluents on the ;'
Pllblic jntel'C'sf' qlle tion \Yere

considered and rejeeted in Olll' decision of l?ebnwl'Y :28 ID64. --\n or-
der will issue directing that the cease-anel-desist nl'c1cj' cont:l inecl in
that decision becmne effective fort.hwith.

Commissioner E1rnan dissented.
Commissioners Reilly and .Tones (lid not participate for the rea.son

that oral fll'glllTCnt 'was heard prior to their taking the oath of niEce.

FrXAL OnDER

The Commission b)" orders of Iay '21 , IDOl 16,) F. C. 1:OSl and
June 3, 1964 haying reopened this procceding resel'n.d ruling
on respondent Continental Baking COlnp8ny s Jwtition for re-
consideration , remanded the pl'ocrec1ing to the hearing exrU11inel' : and
stayed the eit'ective clate of the order to ('e,l C flnd desist prcviolls1y

enterecl herein, for the purpose of pennitting respondent Continental
n:d ing Company an opportunity to '; hm\- the contral'Y " of cPJ'tnin

facts offcially noticed by the Commission in its decision of .Febru-
ary 28 1964; and

The hearing examiner ha,'ing re('ein d fmt.lwl' testimony pUl'suant

thcreto on ,JuJy 20 and ,July 21 IDf5,:l- , and having certified the record
t.hereof to the Conunission on September 2J , 1 H64 , together with his
recommendation that the Commission nH-inn its original decisioH of
FebruHr)" , lil(ill(i3 F. T.C. 107iJl; nncl

" If the dissolution of the trade association is being advanced here a e'lidetlee of
rE' IJ()nclents " nb,mdonmput" of the unj,ndul price fixing, tbe argument i e'len morc
lJJ O,mrl. It is well settled that a ll1scontinuance of an ilegal practice onl , aftpr the Jaw
11i\Tld i nlre1.(1;; on the offender s sLoulller ft1!njshe no basis for the dismissal of a case.
Com , Ilic. Per/em/ Trade Oommiss/on ::\38 F. 2d 149 (Ist Clr, 19(4), 5 CCH Trade
Reg, Rep. Par. 71.2S2. :,IorE'o'l'r . toc h,test tpstirnony of ContilJentars otlcials-. tbat
recein'cl on .Tul ' 20 nn(j 21. 1964--proYirjps us with scant reason fur bpJiP'ling respondents
lJnYe given np tJleir oppo ition to competition, Continental's sales mali:lger for the City of

SPf!(lle, ret"errin;; to a competitor S recent ofTeriJlg of a 29c Joaf when Continlillta!'s price
was :: ;j('. tl'stifjPlj tllat J1f " eJt that it w 1S wrong " and that it might ('au e a " IJread war
Of something. " So insteiH1 of lowering his own pricE' , be .;ent ContinentaJ' s sale Ileli ont to
t",,1i care of it: " Well. tJlf mJpsmpr; fnrliYitl,101Jy did CJuite a .iob all that. They esplaiuerl
to 11w g o(' r tile LI('t tllnt it J1Wc, jpnd t" h" pall wnrs Dr "met!I:!;g- of thnt sort that would
Jlot lw rigl!!. l1nd it wou1rl cut ill!O the grocer s profit lUle! L:\lt into Jlis It!ll salesman
('onnnissioI1, because , nfter all , thp

' \\"

01"';: on a COllmission binds. Tiley did quite a selling"
job U!l(J I felt it was tbeir getting ar('und I1m1 t:llking to these grocers that fillally got
th!s other company to get hack up (II' to lJj cont l.1 that p:llticular denJ , anywa " Yr. 759,
So sl;('ccssful was (hi effort that, in i'O!1 stores, " tlle ' netnally had the other fellow
t111own out or Cllt r10wn c1l' tic:111y:' II', 760.
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The Commission , Jlaying considered re3pondcnt Continentales ex-

ception to that recommended decision , together .with its proposed find-
!!s of :flct : conclusions of In\y , and argument. in snpport thereof

iJjeJu(1ing"

,-:-'

lJlJlldent"s argument that CE'l'Llin chang-pel ('ircumstmlcl's

l'eql..rc a dif.missal of the proceeding, and haying considered the pro-
posed Jinc1ings of fact and conc1usions of law proposed by counsel

c;upporting thE' complaint and respondent Continental s reply thereto;
and

The (' cnllli siol1 haying concluded 1-1at respondent , a.fter having
fu1l opportunity therefor , has failed to "show the contrary" of the facts
heretofore ofEcially noticed except as not.ed in t.he accompanying opin-
ion; that respondent Continentars proposed findings of fact , conc1n-

jOllS of 1my , and arguments in snpport thereof should be rejected
except as noted in the ac.companying opinion; that respondent's ex-

ception to the recommendation alter remand and its request that the
compJaint be dismissed by reason of alleged changed circumstances

sJlOuld be denied; that respondent's petition for l' econsideration of the
Commission s earlier dec.ision should be denied; and that the order
to ('ease find desist previously entered herein should now be made
ctlecti ye:

It is or-dei'eel That the findings of fact not1cecl in the Commission
opinion of Febnwry :2.8 , 196"1, be , and they hereby arE' , modified in
accordance with the accompanying opinioll : and tlmt respondent:s pro-

p03ec1 findings , conclusions, and arguments , except as otl1erwise indi-
cated in the accompanying opinioll , be , and t.hey hereby are , rejected.

1 t i8 fnrthel' ol'clei'ed That respondent Continental's exception to
the recommendation after remand , request for dismissal on the basis
of ,llleged chnJlges in C.irClll1stances, and petit.ion for rr.consideration

of the Commission s earlier de( ision and the,)' hereby are , denied

and that the order to cease and desist issued February 28, 1964 , be

and it hereby is , made eileetive \yith the issuance of this order,
It furthf'i' ()j'hl'ed Thnt. respondents name(l in t.he Comlli sion '

order of Febrnary 28 , 1964 , shall , \yitbin sixty (GO) days after service

npon them of this order file. with the Commission a n porl in writing,
setting forth in detail the manner and form in which they haye

complied with the order to cease and desist i sl1l'd Febrllary 28 , 1964.

Commissioner Elman dissent.ing, and Commissioners Reilly and
lones not participating for the reason that oral argnJlwnt WHS heard

prior to their taking the oat h of ofJce.
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IN THE IATTER OF

CLATIE:\CE SOLES TRADING AS HDWEST SE\VL'iG
CENTER

ORDER, OrINIOX , J'TC., IX REG \1m TO THE ALLEGED VIOL.\TlOX OF TIlE
:FEDER"\L TIL-\DE CO nIISSION ACT

Docket 0602. COlnjJlaiiit XOI; 1963-Decision , Dec. 3, 19G.

Order vacating initial decisioJl and dismissing-insuffcient e\-iclence-coilVl"il:t
chargiug Ii St. raul , ?llillJ., retail dealer engaged in sellng new and u
sewing machines ,yjth " bait" adycrtising to obtain leads to 110tential I
cbasers, and falsely stating usual selling price of its He\V llHlChinef: , tlWI't'UY

rnisrevreSl'lting tbe amount of sflYings H,-ailable to cutitomers.

CO::\IPLA IXT

Pursuant to the provisions of the Federal Trade Commission
A.ct , and by yirt.ue of the authority vested ill it by said Act , the
Federal Trade Commission , having reason to believe that C1nrence

Soles , an indi,-iclual , trading and d0111g business as li(hYest SelYlng
Ccnter, hereinafter referred to as respondent. has viol nted the pro-
isions of said '\ct , and it appearing to the, COllllnission th l(. :1

proceeding by it ill respect thereof wonlel be in the public. intel'p;:t
hereby issues its complaint stating its charges in t11at respect as
fOJlO\V5 :

U:.AGRAPH 1 , HespolHlent Clarence Soles is nn indivic111n 1 trading
and doing lmsillcss as ::Iicl\\-est Se,ving Center, with his principal
offce and place of business located at ;'04 l\ orth Prior Street in the
city of St. Pa1l1 , State of MiJ11lsota.

AR. 2. Respondent is now , and for some time Iflc:t past hns heen.
engaged in the advertising, ofieTing for salE: , sale and distribntion
of ne,y and used sewing machines to tl1C public.

PAH. iL In the conrse and cOlldnct of his business , rcspondent no\\
callses and for some time last past has ransed , his said TJl'oduct
when sold, to be shippe.d from his p1acc of businesc: in the StalE' 01
llnnesota to -purchasers thereof located in yario\ls ollWl' Stntes of the
n1ted States , and maintHin , and Ht all times mentione(l J1(rein l1a

maintained, a substantial COllrse of tnule in s,1id products in com-
merce , as " eollmerce is definrcl in the l'edernl Tracle Commis::ioJ1

Act.
m. 4. In the COHrse and conduct of his businl ss as a-foresaid and

for 1.118 purpose of indllcing the purchase of 11is said prodllc.s
respondent has made various statements in achertisements in nc'ys-


