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Ix THE IATTER OF

CI-lAS.. PFIZER & CO. , I C..

D():kclli8(j. ()rdrr

, ,

rilly 10 , 1961,

Order lIirecting reargume1Jt of casf' on tbe sing;le llne tion of ",hether the 1962

amendments 10 the Fecler;ll.F' ollcl , Drug, and Cosmetic \ct cover the practices
alleged in tbe complaint.

OnDEr: DIRECTIXG RE.\.H.GE\IEXT

The Commission has detel'11ined that the appeal in this case should
be reargl1ec1 snch reargument to be limited. llO,yeYCr , to the fo) lo\\- ing
single question: whether the Drug mendments of 1962 (76 Stat. 780.)
1.0 the Federa.l Food , Drl1g and Cosmetic \ct , and/or any regulations
issued lmdcr sueh a,menc1mcnt by the Secretary of l-Ienlth , EducRtion
nnd 'VeJfare con'T the aefS and practices alleged ill the cOlnp1nint.
\cconlingly,

It .;8 ordered That (1) complaint couJlsel and n spoJldent shall each
fi1e within fort.y-fin (eLl) days of receipt of this order a supplementa1
brief; (:2) the Sec.l'ctary of the COlTu11ission shall set the, matter dmnl
for oral argument: and (:i) the Genera.l Counsel of the Department of
HcnJth Education , and 'VeHare is invited to submit a brief setting
forth the De.part.menfs yie'ws on the question presented and, if he

c1csires to participat.e in the oral argument.

Ix TIn: L\. TTEJ1 OF

FRlTO- , I C..

D0Ckct 8GuG. Order , July , 196'4

OrcIn remanding to hl'f1ring f'Xamillrr the is.sue of the arJmis ion of th(' truth of
tatements in certain documents suumitted 1):) respondent

ORDER R.E:MAXDIXG Pr:OCF.EDIXGS TO THE I-IL-\HlXG EXA::mXEH FOR
FlnUIU:n COXSTDFIL\TIOX

The Commission h,l befol'p it all application by respondent for
)c'

;\,'

to fi1c an illterlo('ntol' - "ppcal from a. rnling of the hearing
cxaminer. .During the ('Olll' e of the prE!trial proceedings , cOlnplaint
('01111S(') ern' (l npon l'' Sp0l1dent a request for the admission 01 the:

imthcnticity of a !,np-c' number of docmnents and in addition a requE'f't.

In)' the ac1mi ;on oJ ('he tlnth of all sL1t('mellt contained in certain
of them. Hesponc1ent filetl all ob iection to the reqllE'sts in the.ir entirety,
cOlltending that they an' UllrC'a"on:1ble. l1ndn!y lJln'dcn ome , hnrassillg,
and inco!lsi Jent. \\'ith the purpose and spirit of Section 1:1 of the
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CD111mission s Rules of Practice. The hCfuing examiner held .lengthy
nrfll argnment npon responc1cnt i: obicction:: and he sl1b eqnently
(leniec1 211 the objections : "lthollt indicating the grounds for his rul-
ing". Subsequently the e::;funincr declined to postpone l':spondenfs
:;,lS,yel'S to the reguests until the Commission sha1l have actec111pon

application for an interlocutory appeal. Since respondent the'

promptJy songht it stay from the Commission itself: tIle Commission
"in regard this application , llot heretofore ncteclllpon as haying 81-

Ipctjycly stayed responc1enfs duty to ans'..cl' the rCCJl1e t for aclmis-

:ions. \cccrc1ingly responc1enfs submittal of the affc1ayit of .John D.
'\T ilJiamsol1 Tr. on .June If) : 19G : in response to the request for ad-
mi::810118 has not mooted respondenes objections.

The Commission llfs considered the application for leHYc to :Ale an
interlocntory al)peal c:omplaint conll er8 an8\\"01' in Ol)po::itioll : and
J'l'sponc1enfs reply: and has concluded th8.t this m8.tter houlcl be rc-
manded to the hearing examiner for his fllrt.her consideration. The
COlllmissioll has not Jmcl the benefit of a statelnent by the examiner 
d.e rea ons that led him to on rrllie l'esponclcnfs objections ill their
ntirety: bnt upon examination of the transcript of the prche:11lng

cOJ:h'icnccs , it. appenr8 that both the examiner and the parties may
1- a \"', misapprehended the purpose and scope of the procedure set forth
in Section :3. 1.3 of the Commission s TIules. If the l'eql1esi for adllis
SiOllS and 1he objections thereto arc rccva.luated in the light of a
den reI' l111derst:llc1ing oJ the pnrpose of the pretrial discoH'r:\- pro-
cecl11rc " it should he possible to arrive at a solntion that satisfactorily
accommodates the legitimate illterests of both l)arties. Thus : we nerd
only ,et forth certain cOl1si(lcrations that ought to guide the examiner
decisiol1.
The admi siol1s device provided by Section 3.13 is primarily de-

signcd to spare a party the burden f1 nc1 cxpense of proying elements

of hi case which his opponent docs not intend to controycrt and
,.hich indeed ma:v be incontl'oyertiblc, Admissions serve the further

and sl!hsi(lifll' - pu1'po:-(' of clarif:\V ing the issucs behn:cn the pal'ties
reycal ing the areas of agreement and thereby exposing the matters
of 9.' ('n11inc controYers

Sjnce, tlle l'' yisecl J l1les oj' J) l'H.cticc emphasize the goals 01 r.xpecli-
bOlh ,wd cOl1tinuons J"' f1rings : \yith a full identification of the l'eleTnnt

sues ,It the outset and Yl"il:h a minimum of sllrprises (hring the triaL
the Commi sion enCOlll'ages Hll f'iTec.tin' nnd proper Ese of Section

:U:j. :.Ioreoycr: pretrial discoYf'r)" oug.ht on1in:ui1 y to proceed w:th

a llliniJillJl of interyention by the- e,xamiller or the C01J11i::sion. In
thj installcr hm\ eyel' : comp"iint cOllnser request for aclmis ion ell-
comp;ls3es an 11l11slwlly brge 1l1mbel' of docnments , anel it \\"mild
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"Pl;C' :ll' j-;l:lt jf reSpOndE'llt i :lo han-: l'e,F()i!lble OppOl'tlUlity to giye
()ll:-:l !l'ilti()lS cOllsiclu' iltiOll to (',lch oJ he items :ro1' which an a.dmissioll
:.: l'' (Pll' Stcd ) sCI'iollS (lcbys 111 commenccment of the heRring:: might

IJC l'' (lllirec1.
Hesponc1ent's most \'igorous objections cel1ter upon the c011p1aint

counsel's requests for the rlc1missioll of the truth of all statements

contrlinec1 in 82.7 c1ocmnents) selected from the llnch larger list of
docllments with respect to ,,11ich requests for the admission of authen-
ticit.y are made. Respondent st.ates that these S:2.i documents contajn
literHlly tens of thousands of stat.mnents , many of which ha,-c 110
npparent re1cvanc2 at this point to any issue in the ca.se.

The Commission has noted t.hat : in large measnre , thesB documents
cOllstitnte the statemcnts of respondent itse1f or its a.gents. Thus , for
eXilmplc , IGT of the documcnts arc rcspondenVs answers to specific
(11H't-tions asked by the Commission stllIT eluring the course of its in,ces-
j-igation. There are many company press releases, not.ices to stoc1:-
holders: annual reports , hOllse publications : etc. Some 267 of the
(locmnents represent market slll'veys tllf. t. ,ycrc prepared by r8spollcL-
CJll, S cnlployees.

It is a familiar rule of evidencc: enm in judicial proeeedillg's wherp,

perhaps more rigid rules IH'eHli) : that any releva.nt and nonprivileged
statement of an opposing party or his a.gent may be recei\-ecl in eyi-
dence uncleI' the ;; admissions:: exception to the hearsay rule. See
IeCol"nick, E,'ic1encc, p. 502 (lD54).. Thus the 1m1't)' who bears the

burden of proof in a proceeding nmy eshLblish his 7J12rna fa.de case
simply by introclueing into evidence, for the truth of the matters
containcc1 therein , the ont-of-eon:rt statement of his opponents : whether
it appCfLI' in a document or in the testimony of a third party. It is
thcre.forc unnecessa.ry ordinarily to seek the opponent:s admission of
1:110 truthfulness of his O\Tn docllment in order to accomplish the

primary purpose of Section 3. 13 of the rnle-the c10cmnent is nll' ndy
ac1missible to prove the point. In these circumstances , t.he only function
t.w.t \Tould be accomplished by extn1Cting R11 admission of truthful-
ness is to limit the possibility of the opponenfs int.roducing relmthd
e"idence to det.ract from the force of its own nc1mission, For CXiLllpJC

the opponent rnight be able to sho\\ : by testimony or smne other dOCll-

111cnL t.hat tbe author or the; sta.ien18nt recE in-,d :ill evidence against,
it \Tn::: l'nistnJ(cn; but an admission of trnt.hfulncss under Section S.
would ordinarily prccJnc1e the possibilit - of snch J'ebnttal (en::l'l then
it pilrL:' 11m)" lJe Telien:,,: or nn imprm- ident i:.dlli sio:l u-f ti'nthflllne.
uven an adcqnate showing of jnstification).

SrI' -4 :'IDDl'€, F('eiel'l I'l'!1r;ice 30. 08 (2cl ee1. lOG:')
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A party undoubtedly has a legitimate aud understandable interest
in knowing before trial the approximate nature and extent of his
opponent:s defense. Thus : we do not rule that. it is in all circumstances
unnecessary or improper to seek admissions of truthfulness with
respect to a par((s own documents. But in this instance we are mind-
ful of the great volume of the documents included wit.hin complaint
counsePs request. \V c believe that the examiner, who has a greater
familiarity with the matters that aTC likely to be at issue in the pro-
ceeding, should consider ,vhether the additional clarification that
might be expected to result from responses to the requests for admis-
sion of truthfulness in their entirety is suffcient to justify the expendi-
ture of time and effort that would be required of respondent.

Somewhat different considerations arc applicable to complaint
counsers requests for the admission of authenticity of the documents.
Regardless of whether a document appears OIl its face to be respond-
enes own or that of some third person , complaint connsel would be
obliged, in the absence of an admission or waiver of objection 
genuineness , to stand ready to prove t.hat the document is authentic.
Since challenges to t.he authent.icit.y of documents are quit.e rare in
Corrunission proceedings , there is all the more re Lson to ha\' e the
qnestion settled at the outset a,nd a,-oid the uncertainty that may hang
over a party who proposes to introduce docllmentary evidence. Such
a considoration is especially pertinent in this ease , for all of the docu-
ments listed by complaint counsel in its request. were supplied by
respondent from its O\vn files in response to stan requests during the
course of an in,-estigation. \Vhile the number of documents is very
large, there is little rea,son to anticipate that respondent would be
unable to determine readily whether each of them is in fact what it
pnrports to be. The authenticity of most. of them ought to be immedi-
ately apparent on their face.

As we understand respondent's present application , their principal
objection to the scope of complaint counseFs requests for admission of
genuineness is not primarily to the number of documents or the time
required to accomplish the task , but mther to the effect that the
exarniller intends to give an a,dmission of genuineness. H.eferring to
a portion of the transeript of prchearing conference 3 respondent ex-

2 It Is pertinent to ub'H.'n"e here that requests for athnlso;ion" of truthfulness demand
more than a perfunctory searcbin of present knowledge u IJarty Is obliged to resort to
sources of Informat;on reasoIlHbly anlilnble to him in orr1er to determine "bether he Is
10 a position to make the aCmissloil . See 4 Mo.ore, Federal Practco 30. 0.4.

3 " IR. HO'VREY: Xo" ou are suggesting as I understand It, if we concede authenticity
to tllOse documents, wJ11ch I think is a normal refJuest , tilcL! you suggest we put them in
a book and offer them in e,ldence and they ll be admitted if you think they are rele,Qnt.

HEARI:\G EXA IINEn BE:N2\ETT: Yes.
::lIL HO\VREY: Xow , tben I corne nlung-. J suppo!' in Ily UWD case. and subpoena
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presses its understanding of the examiner s position fiS follows: that
respondent must indicate at the time it responos to the requests for
admission of genuineness whether it intends to introduce any testi-
mony to rebut the inferences tha.t would normally be drawn frOlTl any
of t.he document.s and that , if it does not do so then , it will be regarded
as having waived the right of' rebuttal. Although it is not altogether
dear that this was the purport of the examiner s ruling, we think it
appropriate , in order to facibtate the proceedings on remand , to indi-
cate that respondent will not risk any snch 'waiver of right of rebuttal
by responding to the requests for admission of genuineness. An ad-
mission of genuineness of n, letter concedes that the signer in fact sent
t.his lett.er to the nalled addressee, but it 'would still be open to
respondent to show that the signer was mistaken in what he said , did
not intend to be taken seriously, etc, To attribute any greater signifi-
cance to an admission of genuineness blurs the distinction between it
and an admission of truthfulness. Accordingly,

1 t is o1'deTed That the proceeding be , and it hereby is , remanded
to the examiner for the further consideration , in the light of this

order, of respondent' s objections to the requests for admissions,

PACIFIC MOLASSES COMPAKY ET AL.

Docket "t4G2, Order and Opim , July 20 , 1961;

Order denying request for reopening of See, 2(a) Clayton Act proceeding, modi-

fication of the desist order not being warralited by reason of "changed
conditions,

OPIXION ox R.EsPO::mENTS ' HEQC:EST FOR REOrEXING

On May 21, 1964 (65 F. C. 675J, the Commission issHed its opinion
and order in this proceeding, modifying and adopting the hearing

examiner s initia.l decision that respondents had discriminated in favor

the autllOrs of n. few of them that I want to explore and cross examine theIn. That cross
examination isn t a part of our case. We ha,e that rlgbt-

FIEARI G EXA nXEH BE XETT: '1hut of ('ourse, ts not what I am saying, sll"
What I am saying Is that 1f yon have mch It document, I wll understand and approve
OUI" saying as to that dOClJment tbat we cannot conrcrJe tiJe alltJH:lltlc1ty of tbls docn-

ment, hecause we heJieye that the tl\tel!ellts Ilude on the face of the document are not
correct. And we wil insist that a .witness be culled. But I want you to do thl1t at the
time these documcuts rorne before 01J for authentication . I don t wallt you to wa!t untll the
day when counsel hand'S you a list of (jOC1Jments that he proposes to offer and then say,
oh no O\J can t hn, e that document, because it's "oing to tJJrow off his entire ol"de1' of
proof and I'In n Vf'r go1ng to be abJe to understand him, So the time to do that is at tbe
time wben tbis document is g-h-erJ to you for you to authenticate it. And y.ou say, I cannot
ndmlt It for tbe rensons tbilt ,lohn Jones who wrote this document bas told me-I'm not
suggesting that you need to go all through this- that he dic1r. t mean "lhat he said, or It
was n joke , or H))lPt1Jing of tilat !JatE!"f', flllr1 tiJft I nm going: to iTlsi t Up011 his heing:

put on tbf' stand, " ('11'.422-23,


