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presses its understanding of the examiner s position fiS follows: that
respondent must indicate at the time it responos to the requests for
admission of genuineness whether it intends to introduce any testi-
mony to rebut the inferences tha.t would normally be drawn frOlTl any
of t.he document.s and that , if it does not do so then , it will be regarded
as having waived the right of' rebuttal. Although it is not altogether
dear that this was the purport of the examiner s ruling, we think it
appropriate , in order to facibtate the proceedings on remand , to indi-
cate that respondent will not risk any snch 'waiver of right of rebuttal
by responding to the requests for admission of genuineness. An ad-
mission of genuineness of n, letter concedes that the signer in fact sent
t.his lett.er to the nalled addressee, but it 'would still be open to
respondent to show that the signer was mistaken in what he said , did
not intend to be taken seriously, etc, To attribute any greater signifi-
cance to an admission of genuineness blurs the distinction between it
and an admission of truthfulness. Accordingly,

1 t is o1'deTed That the proceeding be , and it hereby is , remanded
to the examiner for the further consideration , in the light of this

order, of respondent' s objections to the requests for admissions,
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fication of the desist order not being warralited by reason of "changed
conditions,

OPIXION ox R.EsPO::mENTS ' HEQC:EST FOR REOrEXING

On May 21, 1964 (65 F. C. 675J, the Commission issHed its opinion
and order in this proceeding, modifying and adopting the hearing

examiner s initia.l decision that respondents had discriminated in favor

the autllOrs of n. few of them that I want to explore and cross examine theIn. That cross
examination isn t a part of our case. We ha,e that rlgbt-

FIEARI G EXA nXEH BE XETT: '1hut of ('ourse, ts not what I am saying, sll"
What I am saying Is that 1f yon have mch It document, I wll understand and approve
OUI" saying as to that dOClJment tbat we cannot conrcrJe tiJe alltJH:lltlc1ty of tbls docn-

ment, hecause we heJieye that the tl\tel!ellts Ilude on the face of the document are not
correct. And we wil insist that a .witness be culled. But I want you to do thl1t at the
time these documcuts rorne before 01J for authentication . I don t wallt you to wa!t untll the
day when counsel hand'S you a list of (jOC1Jments that he proposes to offer and then say,
oh no O\J can t hn, e that document, because it's "oing to tJJrow off his entire ol"de1' of
proof and I'In n Vf'r go1ng to be abJe to understand him, So the time to do that is at tbe
time wben tbis document is g-h-erJ to you for you to authenticate it. And y.ou say, I cannot
ndmlt It for tbe rensons tbilt ,lohn Jones who wrote this document bas told me-I'm not
suggesting that you need to go all through this- that he dic1r. t mean "lhat he said, or It
was n joke , or H))lPt1Jing of tilat !JatE!"f', flllr1 tiJft I nm going: to iTlsi t Up011 his heing:

put on tbf' stand, " ('11'.422-23,
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of certain of their customers and ugainst certain others in yiolation of
Sectioll :1.(:1) of the amended Clayton AC't , 13 U. C. 13. Respondents
Pllcitic ::lolasses Company and James )f. :Ferguson 1 11m, request. a
reopenil;.g of the proceeding for consideration of their contentions
that the order Iras made. applicable to .hunes ),1. Ferguson , as an in-
diyidllal all the basis of ll11 erroneous '; iinc1ing :: that he \Ias ;'guilty.
of a ;' cl'ime, ; that Ollr order prohibiting future price discrimination
by rc pollclellts should be set aside becanse P Lcifie s principal competi-
tor , Sout.nrestern Sngar &;. ::Iolasses COlnpany, ,,,hieh is under a some-
'I1'hat s1milar Commission orc1el' has nO\l left the business and has been
replaced by another company, Kational :\Iobsses Company, ;;against
whOln there. is no cease and desist order ; and that the Commission
erred in its earlier opinion in conclnding that there ,,,as no denial 01
due process in the examiner s fai1nre to follow a pretrial order requir-
ing counsel supporting the complaint to give respondents a list of
his ,1'itnc scs and exhibits 15 days in advance of tile hearing.

First. \'. e. note that respondents llan been less than diligent in ex-

han iIlg' their administrati,- e rights. l nder S :23 of the Fec1enJ

Trnc1e COIlllnission s Rules of Practice any party may file, within :20

clays alter service upon it of any Commission c1ecision a " petition Jar
co.n iderntion :' of that decision, Hespondents filed no such petition.

(Theil' present request was filed on June 30 : 1964 , 30 days after sen;-.
ice llpon tllcm (JUllC 1 , 106"1) of the Commission s decision and order
to cease and desist, and thus not. within the :20 cla:' s provided ior the
filing af 3llCh a petition for reconsideration.

HaTing fltilecl to request reconsideration under :3. :25 , respondents
nO\l fisk for a reopening of the matter under S 3.27. ITere , interestingly
enough. they are premflture. That. section prm-ides for a rcope:!11ng
either on the. Commission s 0\1'11 initinti'l 8 or on the requc2t 01 nny

paTty t.o the proceeding/ but 28 provides tllat. it is onl: npon the
Commission s own initiative that a matter may be reopened prior to
the expirat.ion of the statntory GO-cby period allO\1'e(l for the filing

of a pe.ttion for revie,\- in the appropriate court of appeals; l'Popening

at the reCluest of f1 party is provided :for only flftcl' f1 Commission de-

ion has become. '; iinal " either by conrt affrmance or by e:spirnt.on
01 the stfltutory pcriod lor seeking re'\- ie'\T. I-1e.re , that stat-:Jtory CiO-day
pcr1oc1 \Toulclllot, be up l,ntil \ l1gnst :L 1964 W (hys flIter respondents

H lpcl t he i 5tfmt l':qncst. :for l'eopening l1n(l( :27.

1 :-:0 :' ('lUl' t j m::f'C' 0:' l)l':;'jf D:1SC,0i1 D" ,c, t le othe,: c,!ficl. ' !1g'linst "ho:n the
onler ''', :l'f'l'tC(;
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But putting aside the question of timeliness , there is no merjt in
respondents ' reql1est Ifhether ,-ye treat it as a petition for reconsidera-
tion under S 3.25 or for reopening under S 27 and 3.28. Under the
first, there must be some shOlyjng of error in the COD1mission s prior
decision. Under the second , it must appcar that a. modification or
setting asicle of the order is Ifarranted by reason of "changed condi-
tions of fact or knv or the public interest. :: ::one of these tests aTe met
here. Respondents : contention Ifith regard to the exan1iner s fajlure to
follow the pretrial order ",yas considercd fully in our prior decision. As
we said there , these respondents neyer had it constitutional " righf' to
a list of complaint c011nseFs witnesses and exhibits; eertainly there is
nothing in thc authorities pointcd to by respondents that converts

every agency rule of practice into a "right" of constitutional propor-
tions. The question in such cases is If 11 ether there has been a loss of a
substantial right, ono that genuinely prejudices the party s cause.

Here, there could have been no such prejudice to respondents in view
of the 40-day continnance they were given to investigate and prepare
their case , together with the right to recall and cross-examine as ad-
verse witnesses any of the witnesses previously called by the Commis-
sion s attorney. We do not understand how respondents could nO\y
benefit by a remand of the case to the hearing examiner for a. second
presentation of the same evidence.

Respondents ' argument with regard to our inclusion in the cease-
and-desist order of reSpOIl(lcnt .James 1\1. Ferguson, president of rc-
spondent Pacific :Molasses Company, is even more diffcult to fonow.
The Commission s hearing examiner , in his initial decision , had foulln
that :\lr. Fergnson personally participated in and directed the dis-
eriminatory pricing found unlawful. This was, of course, a factual

finding. " Hmycver, the e amjner was of the opinion that, as a matter
of law, such personal participation in the offense was not suffcient

basis for including him , as ;1n individual : in 1-1e order to cease-nnc1-

desist. In our earlicr opinion , Ife disagreed \';- ith this legal conclusion
explajning our reasons a,nd refcrring tO among other cases United
Sta.tes v.. Wise 370 D.S.. 405 , 409 , 416 (1962).. Eespondcnts challenge
this l'u1 ing, quoting the follmying -from our prior opinion, Rnd charac-
tOl'izing these thrc'8 sentences as " findings

Jnmes )1. Ferguson , Pl'esident of reSIJOm1ellt !-flcific ?,:Iolasses testi.'ed tbat he
jJ,-' rsonnlJy ordered the discrimLnEltOTY pr1ci1H;.

The Clayton Act. lii'f' the Sherm8n Ac1 honld l)e construed " in its conlilon-
sem;e mcnnilJg to UPIJ1,y to an omcers wbo IUlYC a responsible share in t;1e pro-
scl'bec1 transactioD," Including the omcer "dlO (l1thol'ize8. OrUe' or helps
')crpelnttc t11e crime-regnr(lle :s of wbcther 11(' is fH.oting in a rcprcsentnU,e
ca1 ;1cit;l. nited States Wise. ;)IU "C.s. . , 40U , 4Hi (18G2).

50-438-70--
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IVe see no reason wby these two corporate ofIccl's. lw_Ying once becn Iound
guilty of deliberate and purposeful !1ricp. clis(TiminfltiOIl tbat sf:riously injured
otheI' in the industry, sl1ouh1 lit' l",ft free to gin' nul! execute the :1l1lt kiJld of
unlawful orders on behalf of !:ome other molasses cOill11ny.

Responde,lIts then go On to ;; snme that. " all three findings arc

necessary t.o support, t he opinion. '
The first of these quored statcmcnts that re:cponc1e,nt FCl'gnson ;; per-

son ally ordered the. discriminatory pl'jcing; is not challenged hen' : as
indeed it could not be. But. they contcnd that the second one \ Tong-
funy accuses Ferguson of a '" crime and that the third one is
unfounded.

The second of t.lOse sentences "lYHS not a ;; Iindinp:: :' as is plainl;v ap-
parent on its face. 'Ye do not nnclerstanc1 ho\',- a (lllOtnr.ion of a propo-
sition of law from an opinion of the Supreme Court of theCnited
Sbltes could be construed as a " fincling of fad by an administrative

agency. Since the Sherman : Clayton : and Fe,de::al Trade CODlniss1on
Acts are in pal' 1nate'li(l : Peden)) TTacle C07nmisliion v. CeTnent In-sIi-
t"te :J3:, U.. S.. 683 , 688-693 (1948), the Court's declaration in the !rise
case OJ that individual criminal punislunent is appropriate for the c.Ol'-

?lfl' . Ferguson tl?stjfJe(lns follo"lYs:
Q. * * "lYhnt n1;tl1orit . r!Jrl :'lr D(1 le lHl,e in tile Grilf nren with rl?speet to I'fl('jf1C

Molasses ' prking policies?
. "lYell, ::ll'. Du: s nutl1orit - was slid! l1itbority :\S 1 migbt bn,e grnnted to him

His responsibility ""(\S to e:'E'l:nte tile Duii('ie . prices. ales IJl'ocedllrcs that I E'stabli;hE'(1.
I wpulll pr01' i(lf him. attel' (1is('m:"ing witb him thE' general molas es sit1Jl1tlon , I 'yo\1hl

prO"dde hiw -with a sales price " ". *
"lVe mrdnt.ainecl 1t that time a ven- clo.e working relationship by correspoll(le!ll'c al1(l

also 11 - telephone. He wonl(1 keep me informed of demands and competitors' activities unci

I \\01)1(1 tllell make the uetcrminatio!ls ns to wbat action Pacific sbould tnke. I wouirl say
that lw barl no author'ity other than tlJe antbority that I perSOI181Jy gaTe to him l'e;!!\r1ing
prites or sa:es polieies.

HEAHIKG EXAlII::ER LEWIS: -\re ;.ou sa:ring that he never established any jJrice
WithOlit first (1is('ussing- it witb Y01; , a jJarticular prke?

TEE WITXESS: Yes. sir.
HEARING EXA,::IIXER LEWIS: T::ere ne,er was a ptice change witllOut dis('ussing

it ,,;tv 

THE WIT ESS: Right , Tr. 946-947.
The negotiation aDd granting of tbe di crillinatory price concessions of some , 24,4Sj.

to Pacific ;; largest flnrJ most fllyore(l (,1Jstomel' , Fon 'Wortb ::Iolasses Company. ""flS l1e-
scrilJecI by Fergusun as follows:

.. '" '" J 'was in Xew OrJeillls in e;JJ'l ' J,.nUHry of 1055 ., n(l Mr. DoylE' aud I (1iscn secl
the For, t 'Worth :'lolasses Compeny account , flUO it was i1g:' eed thnt on m ' retnrn to Siln

FrElnei co I wonle1 ,isit with ::lr, Hill (ot. F01' t "I\'Ol'f.!1 ?ljoln J lit AmOI! Carte!' FieJd
whir:1 b the Fort -Worth ..Sir FieJ(J, -\ml we telE'jJtonecl ?llr Hill ;\Dcl 11e El;:1'N'rI to ('o:ne
ont to the airport and see me for the 45 ninntes or honr between 0111" counc(',ing:
planes

'" " '

", ". " "lVe "ere !l(imittedJy interested in trying to arrilI1g'e a long-- terrn eontl'act with Fort
WortT :Jlo1fJsses CompEln , an(1 y,e were trying to pre ent Port ,,'orth with the best
l)O;; ilJje offE'riug tJlf1t we ('Ol:lll mal,e. And, in elisct1ssing thi" ", itb ?Ill', IIil;. I (E(1 prese!lt
to 11im in tl:l' '\1';1Y tunt it is sbo,\YJl hpre 

'" "'

So wlH'n I ret1lrJJP(j to an F!' ilr.C'i co. I J1repnrc(1 tll: ttC!r ug PP)l1(, lt of ,J:nmI1l ' 1,

:CX lIJ "n(1 e:lt it to 11im. ' 1'. Dol, Do;:;
3 P,ee .\ho Jllted Stater: Xatio1wl IJairy Products Corp" 372 1:. S, 29 (1963), IJOldiug

thlt tile jn(;ictmeIJt' charge of (1isrriminawl'Y and uJCre tso!!nl ly 10'1' prices 1'01' tCt' pur-

I'o e of (lp"llo ng cumjJetition in vio;ntion oC Section :J of the Robinson-Patrr;Qn Act
1:: V. C. 13 (li.l, wn not nnconstil1JLonal y ,ague amI imlefinitl' . On remaml , a jury found
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porate officer I\"ho ;;authorizes , ol'der. , or helps perpetrate :: a violntion
of a criminnl provision of the antit.rust lalYS makes it, iYe- believe , an
a f(j.i'iol" proposition that an individual cease-and-desist. order is not.
inappropriate for t.llG ofIcer 1"\"110 "authorizes, orc1ers, or helps per-
petrate :- a I,iolatioll of 011C of those related statntes. --\s the conrt sftid
in PaU-Po1't : Inr' v. Federal Ti'ade C'omml 8S- i()n 313 F. 2d 103. lOr.
(-It.h Cil' 1063), ;; it Iyonld seem in cases or this sort to be a fnt-ile ges-
tl1n to issue. an order directed to the lifeless entity or a corporation
whiJe exempting from its opel'iltion the living individl1aJs 'who Ivcre
responsible for the illegal practices.
Hesponc1ents misrerld 0111' comment that Fergnson and DoyJe. had

engaged in ;;c1clibel'atc and purposeful price discrimination that se-
riously injured others in the industry. :: This ,vas to make it. clear that
t.he discrimination was practiced knowingly, not in ad \CertentIy, and
that its eHeets \Yen seriolls , not minimal. \Yhile an " intonC: to inj UTE'

c.ollpctitors is Cl rtninly relevant in any price dii:criminat.ion Cfli:e
FedeTCd Trade C07lunisiJion v. Anheuscr-Busch : Inc. 363 U. S. 536 , :';"1:
(1900), Forstedlfg. Co.. Dkt. 7207 , at 7 (.Jammry 3 1963) Co2 F..T.. C..
852, 89.sl it is not n, lleccs ary element in fL finding of llnl nd' llJ price,

c.rimination lmder the statutory provision invol\ cc1 here and is thus
Hot a necessary predic.ate of an order reqnirjng both corporate and
indi,- idual offenders to cease their nula. \'dul conduct. In other Iyorc1s
we found .only that respondent Ferguson was a knolying participant.
in the unlawful act ; whether he also "intenc1ecF the conseqnences 4
that rlid in fact fiol\ from them makes no difference to our c1eterminn-
tion thut he should be lndividually pl'ohibitccl from repeating those
violations of the statute.

TIespondents: contention that the Commissi.oll S1lOl!h1 reoppn thi
proceeding to ;' consider the advisability nnd public interest. of fill order
in this case :: becallse of the fact thnt a competitor against Iyl10m 
cease-and- desist order had also been entered by this Commission has
apparently gone out of busine s a.nd been replaced by a nen- c.ompany

hot1 j K:ltiOTl;11 D :il'' flnd )ll" 1\'i"p g-l1il1Y of Yio1ntiIl). both tIll' !lerrnnn HIIr) I ohlnsou-
I'nlrnnn _A'cls. au :fune 22 , 10(14 , till' COllpaD ' wns fined 8380 000 and ::lr. Wise was fwed
8;,2:,00 lD(i g-IHn 11 ;j-rnontJ1 SliSIJE'IIc!e(l jaii seIltem:e. 5 CCH Trude Regll1atlOlJ Reporter
Pi:1" 45. 039 (Cn e 1479).

I rEdf'r Spctiou 2(.1) of ILl' C1n ton "\ct , tl)( pro,,islO!l \!l\' ol'l'rJ 11er\' . It i pnough tlint
the :1("1. is 1101:(' nnd tJwt its rr:sn!ts J1aYr In fuet been. O ,,,;11 probnbly bp. iIl iuI'lo l;: to
C()!J!)('titlon; it is not r;eCC onI'Y tl:,! the di;:crlmlr:ator ir.tcnd. e1111er the nn Itself 0:'
tlJf JH1rIJlf l results. Section:: of tl:e RohinoOIl-Putmnr. Act, Oil t11e o ,ber bn . In m:lklDg
sf1Je n, (lj crjminatory or nnre.1. onflb ' low prices " for the PUI'IJo.se of dei'tro:rirl); ('(1m-
rel!tiO l or climinatiTlg" a (,Offj1ptitO;-" il criminal otTense , requires a showing of un ;' lntpr:_1 .
both to do tbe act ouel lD " ocllieye a rcsult-destruetlo.c of corrpetition 8 . . " .11: "ili
f,nthcrflnee of t11l\t (les!gn or purpose." Xnti01Jal J)nil lj, S!lpnl at 35 (emp11/lS\;; by the
Court).



1530 FEDERAL TRAD CO:-l?\HSSION DECISIOXS

against whom there is no cease a.nd desist order" is patently lln onnd.
First of alJ , no determination has been made as to whether the new
competitor, as a "successor to a corporation with an order outstanding
against it at the t1me of the acquisition , is a180 bound by that order.
Secondly, hO\YBVer, respolldcnts contention is 8rroneous as a matter
of Jaw. It. is trw2 , of conrse , that the, CorDlni3sion as tL matter of policy
and discretion , nJtempts to deal lyith indnstrywide violations on an
lc111stry"\,jdo basis. Respondent.s , hOI', 8Ve1' , have not alleged inclustry-

wide violations of Section 2 (a), or even that the one new competit.or
they mention is engaged in 511c11 violations. Obviously, the public in-
terest -in preventing members of an industry already found to have
v)olrted the law from repeating those offenses would not be servcd by
setting aside oDtstanding orders the moment a nel'\ competitor appears.
See il oog IndustTies , Inc. v. Fedeml Trade Oommission 355 1J..S.. 411
(1958) ..

Respondents have made no showing that warrants eithe.r a recon-
side.rR.tion of our prior decision and order, or a reopening of the mat-
ter.. Their request wil be denied.

Commissioner Elman did not participate.

ORDER DENYING REQUEST FOR REOPENIXG

Respondents Pacific Molasses Company and J ames f.. Ferguson
having filed, on June 30 , 1964, a request for a reopening of this pro-
ceeding, and counsel supporting the complaint having filed an answer
in opposition thereto; and
The Commission , ha\ ing considered respondents ' request as a peti-

tion for reconsideration of the, Commission 8 decision and order of
1fay 21 , 1964 (65 F.. C. 675J, and as a petition for reopening, and
ha,ving determined that the ame should be denied:

1(; i8 dered That respondents ' reqlwst be , and it hereby is , denied.
ConU111ssioner Elma.n not partieipating.

Ix Tl- L\ TTETI OF

FALSTAFF BHE'\VI'\G CORPORATIO'\ FT AL..

Doc7' ct 8U18, Oi'rtCi , July .'0 Jge.

OntO' c1en il!g n"spoJH1ents ' l' €'ll"est 1:118 t Uli:: J,ro('('c(lillg ))C ('Hled lJ the r:cDsE'nt

onler procec1nre.

OrmER DEKYIXG 3rIoTIC:: To Rr:Ol'EX COXS:E:'iT Or:DEH PnOCfJ)"CRE

This rnfltter has ('0))1(-". on to be he.ard b:: ' the Commission l pon n
sponc1e.nts ' motion fied . July 6 1964, requesting that they be permitted


