
IXTEBLOC1JTORY ORDERS ! ETC, 1537

Ix THE I\LUTETI OF

STATE PAINT IANuFACTGRING COJIPANY ET AL.

Docket 8.11j';' Ordcl', 

./ 

uly .71 , 196"1

01'le1' denying lwtitinn 10 l'eOpen . ,yjtlwut 11l'e.111diee to l'e llnlHlpn1s' l'hdlt to j'' Il('W

f;amc if and ,yhell tJH' (let'f;jo1) of tlH' Cmnt of .-\pppaJ:= in Di1(:ket Ko. F !)O i,

nffl' llwd lJy the :-lIprellP Conrt.

ORDER DE-:YI::G HE POXj)E::TS PETITION TO REOPEN

This mntter lHl,. ing come before the, Comrni sion npon respondent8
petition filed .Tnly 15, HJ6-d , reqnesting- that this procel'chng, Docket Xo.
b:1G7 , be reopened Rnd the'. order to cease and desist, entered February 

IDG4 (G4 F. C. 6GOJ, be ncated; and

he respondents haying 1l1leged in snpport of their petition that the
Commission s clr:cis:on IH'n'in , incll1cling its ordcr to cea!3e flnd desist
v:ns lH1SPc1 on its decisioll nnd order in .:la1' ?J ('adel' Pa int 00. et (1l.

Doc:kc,t '\0. 82DO , entered .Jnnc 28 , 19fi2 (GO F.T.C. 1827J; that on
J une ID , 19Ca , the rnited States COllrt of Appeals for the Fifth Cirellit
rendered its decisiOJl in ilIai' ?! C'a-Tiei' Paint Co. et al. Y. Federal Trade
Com.mi. i()17. Case Xo. 1808:2 in "hirl1 the. C01111 (lil'ectecl the Commis-
sion to C'nrl' an order dismissing the complaint in said Docket. 

8290; and tlwt as a result 01' this rl1hng by the Court of Appeals con-
ditions of law hinT so rhangeel sinr( isslulnce of the order in Docket Xo.
S:3G7 ns to re.ql1il'e the n'lid l'eqne ted: ancl

It, HlJpen.ling- th,H the aforesaid deri!3ioll 01 ihe Court of _\.ppcals is
subject to reyicyr b . tl ;i1pn-'nH; Conr: of rhe Ullitec1 Stnlc-'s by \\1'i1

of certiorari if gl'flnteclllpon petitioll there101' fil('(1 ,yitl1in ni11e(-y (nO)

days flfter entry of jnclgnwnt. by the Coun of Appeal.:. impll'I1Wllting-

its decision , or \\ithin sHch further period of time , not exceeding ixty
(60) c1ays 1TW.Y he nllmyccl by a justice' of the 'supreme COllrt: and
It further a.ppearing that the time' ,,,it11in ,,,hich such petition l1flY be

filed in DockC' :\0. :?oo has 110t: yC' e:-pired ami , thus, that responc1-
nrs ' reqnest in Docket o. 8;367 is pl'ematHl'

Ii /8 'derr 1'h:1t n: ponc1eJlts ' petitioll fileel . July 1;3 , 1964, be. and

it hereby is, elenied , \,"ithout pre,iudice , hOil eyer , to respondents ' right.
to r(:J1n,- the sa11e if ;\1d \':hen tile c1cci joa of the COllrt of 1-Plwnls in

Docket ;\0. 8290 is ilffil'ned by the Snpl'ernc. COllrt or aftcl' f:xpjl'njion
of rJw time ,,-ithin \\. l1id! a petit inn for ,1 Y\I.it of certiorari lTw,) be

filed in that case. if no SllcJl petition is filecl \yithin snch time.
Comnlissioner Elman clissen ti11g.



1538 FEDERAL TRADE C01\ll\IISSIOX DECISIOXS

IK TilE MATTR OF

uNIVERSAL-RuNDLE CORPORATION

Dooket 80"'1'0. Order d1(g. I, 1964

Orner denying TespondeIlt' s pej-ition for withdrawal of cease and desist order anr1
for entry of older staying its effccthe date.

ORDEH DENYISG RESPONDEXT S PETITION

This matter has come before tIle Commission on a petition fied by
respondent on .Tnly 20 , 19G4, requesting that "WB withdraw the orde-r

to cease and desist issued in this proeceding on ,J UIle 12 , 1 fJ61 r 65 F.

024J, and stay the re-entry of said order and fnrther requesting that
we grant a hearing on the. petition and stay the order to cease and

desist pending decision on the petition. An answer in opposition to this
petition has heen filed by complaint counsel.

Respondent contends in support of its request 1'01' withdrawal of the
order to cea.se and desist that there is an jnc1nstr wide practice by
plumbing supply mrmufucturers of granting discounts on truckload
hipme.nt.s flnd t.hat inasmuch as it is prohibitpd by t11e order from
granting such cliscounts it. \'i11 be placC'd in nTI ftc1,- C':;'sE' competitivG

position. Respondent has nlso s11bmitted informarlon to the. cftect tlwt
it has incurred lossE's in the Operllt1011 of its business sincr 1861 and

that rertllin of its competitors have Tf'alized profits chll'ing that period.
It reqnests therefore. that tlw order be \'- jthdTa,Tll until the Commission

has t-akl'Il the nece5sary stqJS to correct t.he pracHce complrined of.
ThD principal basis for l'e pondent' 3 petition seems to be that tlF

gnmbng of trnc.1dond discounts by ts cO:TlpeUtors is illeg.d per se

l1nder Section 2(a) of t11e. amended Clayton Act. There is nothing in
our c1e.csioIl to support. this contention , hO\'8Ver , nor does the order to

cellse and desist entered against. respondent Rbsolutely prohibit. it from
granting t.fud:load discounts. \\11i1e the practice of gnlnting such

(lisconnts may undcr certain eirenm tanc('s ncl! 8.5 those. 5hoVl11 in the

record of this proceedlng\ result. in price discriminations having pro-
f.crilJed competitive effects \ the practice is not necessarily illegal as

indicated in respondcnt:s petition. In this connection ) it ml1.'3t be deJer-

mined ill eac.h case -whether the discount creates a. price cl ffeTenc

,yhetller tI1C recipient of snch a disconnt is comp t.ing at n18 Silme

iunclionallevel with a customer paying a 
higllE r rrice ) 'iThethcr the

customer buying in less than trncklond qUD.ntltif;s is ablc to n,v2illt.self

01 tl1e, truckload di~count, and \'hetheT the. differential is snff('ient in
HlC competitive conditions s110wn to exist to have. tl18 reqn site. anti-

competiti'i- e effects. :\lorcover. eyen if a. primD. fac.
ie vio18tion of Section


