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Orner denying TespondeIlt' s pej-ition for withdrawal of cease and desist order anr1
for entry of older staying its effccthe date.

ORDEH DENYISG RESPONDEXT S PETITION

This matter has come before tIle Commission on a petition fied by
respondent on .Tnly 20 , 19G4, requesting that "WB withdraw the orde-r

to cease and desist issued in this proeceding on ,J UIle 12 , 1 fJ61 r 65 F.

024J, and stay the re-entry of said order and fnrther requesting that
we grant a hearing on the. petition and stay the order to cease and

desist pending decision on the petition. An answer in opposition to this
petition has heen filed by complaint counsel.

Respondent contends in support of its request 1'01' withdrawal of the
order to cea.se and desist that there is an jnc1nstr wide practice by
plumbing supply mrmufucturers of granting discounts on truckload
hipme.nt.s flnd t.hat inasmuch as it is prohibitpd by t11e order from
granting such cliscounts it. \'i11 be placC'd in nTI ftc1,- C':;'sE' competitivG

position. Respondent has nlso s11bmitted informarlon to the. cftect tlwt
it has incurred lossE's in the Operllt1011 of its business sincr 1861 and

that rertllin of its competitors have Tf'alized profits chll'ing that period.
It reqnests therefore. that tlw order be \'- jthdTa,Tll until the Commission

has t-akl'Il the nece5sary stqJS to correct t.he pracHce complrined of.
ThD principal basis for l'e pondent' 3 petition seems to be that tlF

gnmbng of trnc.1dond discounts by ts cO:TlpeUtors is illeg.d per se

l1nder Section 2(a) of t11e. amended Clayton Act. There is nothing in
our c1e.csioIl to support. this contention , hO\'8Ver , nor does the order to

cellse and desist entered against. respondent Rbsolutely prohibit. it from
granting t.fud:load discounts. \\11i1e the practice of gnlnting such

(lisconnts may undcr certain eirenm tanc('s ncl! 8.5 those. 5hoVl11 in the

record of this proceedlng\ result. in price discriminations having pro-
f.crilJed competitive effects \ the practice is not necessarily illegal as

indicated in respondcnt:s petition. In this connection ) it ml1.'3t be deJer-

mined ill eac.h case -whether the discount creates a. price cl ffeTenc

,yhetller tI1C recipient of snch a disconnt is comp t.ing at n18 Silme

iunclionallevel with a customer paying a 
higllE r rrice ) 'iThethcr the

customer buying in less than trncklond qUD.ntltif;s is ablc to n,v2illt.self

01 tl1e, truckload di~count, and \'hetheT the. differential is snff('ient in
HlC competitive conditions s110wn to exist to have. tl18 reqn site. anti-

competiti'i- e effects. :\lorcover. eyen if a. primD. fac.
ie vio18tion of Section
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2(a) is established , the sener mflY in cach case interpose the statutory
defenses to justify the discrimination.

Consequently, the g(meral allegation by respondent that its com-
petitors are granting truckload discounts is not a suffcicnt basis for
instituting industry\"\ide proce.e.dings to condemn this prllcticE nor is
it it valid reason for \Tithholcling enforcement of the order ente'l'ed
against respondent in this lTwtter. )10reover, the fact Uwt rCf.'ponc1ent
may have incurred losses prior to the issuance of the order does not
support the contention t:wt enforcement of the order lyi.1 cause it
financial hardship.

For the foregoing reasons the Commission is of the opinion 0111
respondent has fai1ed to make a sho\1ing which \\-ou1d warrant grant-
ing the relief requested:

It is orde1' 1'h"1 respondent' s petition for withdrawaJ of the order
to cease and desist and request for entry of an order staying the effec.
tive date of the cease and desist order be , and it hereby is, denied.

Ix THIJ fA ITER OF

:HIBLE OIL & REFIXING COMPANY

Docket S5. Order , LtUg. 1-j, 196.1/

Order denying respondent' s request to examine certain memoranda prepared
by a Commission sta tistkian.

ORDER DEXYIXG RESPONDEXT S JloTION TO C02\IPEL

PnOD"CCTIOX OF DOC"ClImXTS

On T uly 28 , 1 j64 the hearing examiner certified to the Commission
a.n oral motion made by respondent during the COl1rse of hearings in
this matter. Respondent sought an order compelling complaint coun-
sel to furnish copies of certain memorllnda "Titten by one of his re-
buttal witnesses, a Commission statistician, or in the alternative , an
order striking the I\itncss: testjmony. TIespondent alleged that exami-
nation of the memorllnda "\ns neccssary in order to test the witness
qualifications and the validity of the expert opinion expressed in his
testimony. The examiner regarded this motion as being in eiTect .one
to compel tIle production of confidential information from the files
of the Commissioll which could only be granted by the Cmnmission

itscli under Section 1.18:1 of the Commission s proceclnres llnc1 HllJe,
of Practice. Therefore , he expressed his intention to certify t.he motion
to the Commissioll. Although respondent: stated tl1at. it did not c!l'sire
the examiner to delay the proceedings by certifying the motion to


