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2(a) is established , the sener mflY in cach case interpose the statutory
defenses to justify the discrimination.

Consequently, the g(meral allegation by respondent that its com-
petitors are granting truckload discounts is not a suffcicnt basis for
instituting industry\"\ide proce.e.dings to condemn this prllcticE nor is
it it valid reason for \Tithholcling enforcement of the order ente'l'ed
against respondent in this lTwtter. )10reover, the fact Uwt rCf.'ponc1ent
may have incurred losses prior to the issuance of the order does not
support the contention t:wt enforcement of the order lyi.1 cause it
financial hardship.

For the foregoing reasons the Commission is of the opinion 0111
respondent has fai1ed to make a sho\1ing which \\-ou1d warrant grant-
ing the relief requested:

It is orde1' 1'h"1 respondent' s petition for withdrawaJ of the order
to cease and desist and request for entry of an order staying the effec.
tive date of the cease and desist order be , and it hereby is, denied.

Ix THIJ fA ITER OF

:HIBLE OIL & REFIXING COMPANY

Docket S5. Order , LtUg. 1-j, 196.1/

Order denying respondent' s request to examine certain memoranda prepared
by a Commission sta tistkian.

ORDER DEXYIXG RESPONDEXT S JloTION TO C02\IPEL

PnOD"CCTIOX OF DOC"ClImXTS

On T uly 28 , 1 j64 the hearing examiner certified to the Commission
a.n oral motion made by respondent during the COl1rse of hearings in
this matter. Respondent sought an order compelling complaint coun-
sel to furnish copies of certain memorllnda "Titten by one of his re-
buttal witnesses, a Commission statistician, or in the alternative , an
order striking the I\itncss: testjmony. TIespondent alleged that exami-
nation of the memorllnda "\ns neccssary in order to test the witness
qualifications and the validity of the expert opinion expressed in his
testimony. The examiner regarded this motion as being in eiTect .one
to compel tIle production of confidential information from the files
of the Commissioll which could only be granted by the Cmnmission

itscli under Section 1.18:1 of the Commission s proceclnres llnc1 HllJe,
of Practice. Therefore , he expressed his intention to certify t.he motion
to the Commissioll. Although respondent: stated tl1at. it did not c!l'sire
the examiner to delay the proceedings by certifying the motion to
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the Commission , it did not ,,- ithdrR\\- the motion. Thus the motion re-
11njns to be acted upon.

Some of the cloC'l1ments songht by respondent, snch RS the tl'n crjpt
of the statistician s testimony in a prior Commission procE'ecling, "\ycre
plainly proper material for use in chanenging the qualification of the
'Iitness to expre s ml expert judgment or in attempt.ing to impeach
his testimony. These materinls ,yere readily flYflilable to l'P ponc1cnt
hy resort to the Commission s normal channels of public infonnation.
H01\C'yer , responcl2nt has made no shmying \yhntever that it attempted
nllc1 fa.iled to g"ain access to the materials by these means. Since these
materials are plainly not confic1en6al information within the meaning
of Section 1. 1::1.:1-, tl e, examiner :; cextifieRtion cannot be cOlEtrued n
covering respondent's motion to compel production of them: t.he ex-
flmincr had the fllthority to rule upon respondent's 11ot1on fit least
to t.his extent and , as we read in the record , did so rule.

Hespondent. also sought the production 01' certain intennl memo-
randa that the, .staff statistician sometime in the past has prepared in
the normal COl1l'se of his staff dnties , not related to his h:stim.ony in
thi, or any other adjudicatory proceeding. vVhile it is eonceiyable tbat
examination of these might shed some light on the witness ' qualifica-

tion to comment on respondent' s surveyor might reveal a view about
surveys that is inconsistent with the one expressed in his t€stinlOny,
this possibility does not establish respondent' s right to have access to
them. The thrust of respondent's position is that there is a right to

examine all of the undisclosed 1'aitings of an expert witness which

in any \'ay invoh-e or reflect the use of his expert ski11s. Entirely a.part
from the obvious questions of privileged cOHIl11mlcation ,,,hieh arise

in this e lSC, it i apparent that t,his is a nove! and whol1y untenable
i8\\- of the scope of impeaehmfmt. A.1most nn:v ta.tement lTfl(1r by

an expert wi!-ness even one contRinccl in a pcr onal1etter, conceivably

ronld be, rrlenmt in evn Inating tl1c I\orth of his expert opinion. Bnt
it. h:1S been nniversal1y recognized that the line Jnnst be dra\\"n 80me,

\':here- tllflt a proceeding cannot. he pel'm ttr(1 to become a ::eries of

colbternl llnc1 complex trials of the opinion of thE' expert I\itne::s

,yit:ll the OPPO;iPEt 01' sneh t(' stimonyh iJ1g nll unfettered right of
scO\ er:' ,yith Te::pcd- to 2\ ('r ,thing the l\iLl.,O:c; hRS Sf! id or "\:l'itten

prevlonsJy. In this In::LllC(' . the Commission h1S no clonbt (:1:1t the

nt1el1nt to imlwneh the Op1"ilion of a p:!'oi'e ionnl l1emb r of the Com-

sio s stafl; by c:-amining the Intern:l1 mCUlOrl:TH1n. pl'q;:1rcc1 by

hint 1n the, normal cmu::c of his duties fane;, ,ye1l .ant-side the, bounds 

pel'lllis3iblc yoil' dire or Cl'Oss-E':,:amination. Aceorchng-Jy,

It 

'; 

oi'duNZ. That, H'sponc1ent. s motion be , and it hereb ' is , cleniec1.
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IN THE 1:IATTER OF

FLOTILL PIWDUCTS lNC. ET AL.

Docket 1"226. QI-der , Sept. 196-

01'dp1' llenyiug l'c r)on(leJJ. . lletitinn fo)' rN' Oll:-iden1tion . three participating Com-
missioJJcrs constii11tccl it qnornm.

ORImr:. DEXYIXG HESPOXDEXTS ' PETITIO1\ FOR HE CONSIDERATION

This matter has come on to be heard by the Comrnission upon 1'e-

spondents petition , filed August 5 , 1964: , for reconsideration of that
portion oJ the Con1Jnission s final order issued herein on J une 26 lD6
(Go F. C. 1099J, ".hich prohibits violations of Section 2(c) of the
amended Claywn Act , ancll1pon the ans.wer of counsel supporting the
c.omplaint in opposition thereto.

In support of their petition , respondents assert HULt all members
of the Commission should participate in the, consideration of this case
and that sinoo the Section 2(c) provision of t.he order is supported
by only byo members of the C01TlmissioIl ratl1cT than a majority there-
oi" the order is not la w1'ul.

The faet that a vacancy existed in the Conlll1ission at the time of
the issuance of this final order does not render the order invalid.
the four Commissioners serving at that time, three part.icipated in

the decision. These three participating Commissioners constituted a
qnornm for the transaction of business in accordance with the Com-
mission s rules and in tIle absence of a statutory provision relating

thereto. D,' nth v. Fedel' aZ Trade G01nmiBsion 239 F. 2d 452 (D. C. Cir.
1056), ced. denied 3;33 U.S. 917. A majority of a quorum is suilcient
t.o snstll.in the validity of a final order of an administrative body.
FTischu v. Bakelite OOl'p. C.C.P.A. (J' atents), 39 F. 2d 24. (1930),
cei't. denied :282 U. S. 852. Since byo of t.he three participating Com-
missioners COllcl1rre,d in the, issuance of the final order, respondents
argument all this point must be denied.

In furt,her support ,of t.heir petition , respondents contend , in effect
that a, lW,y quest.ion has been raised by tIle opinion for the reason that
the e\ idell(;e 1'8iiec11lpOll does not sustlliJl t.he Section 2(c) provision
oJ the Lina! order. Respondents hlll'e submitted certain a.ffdavits in
Sllpport of this argmnent.

The Commission has carefully considereel respondcnts argnment
Hnd concludes tlwt, respondents hayc made no showing of any new

1 S.pc:tio!; 1 oi" tJH; Fec1eJ' 1 Tl' :lcle Cnmmi ,,:on _-\ct proyi(les. in part, tuat "A \"acanc
i:1 \1;(' co:n:11i ion ShilJi Hot ;m,1nil. t:1e :. ig-Jit of tI,e rern,:in;/;g commissione1' 10 e:xenise
,ill the l'O"l' P1"5 of t1le comr.Ji,, ion "


