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;, sllbpoen;l should hnn' Leell i l the form of an lppC',tl to the COE11l1:.

-:-

sian rat.he.r than the subject of L l'f'qllcst for pCl'mis ioJl to file all intf'l'-
locutory a,ppea1. Neverthele s. the Commission lws considered COlll-

plaint cOllnseFs argument on this point and has concluded that therc
has been no shon-ing that the ruling comphinecl of involves substantial

rights "neI ". in mHtprialJ T affect the find dpcisiml nnc1 that a, cLf'tt'J'-

minatioll of its correctne s before conclusion of the hearing will better

servo the interests of justice.
In part II of 11is petition, complaint cOUlEcl reqnests permissiOll

to filo all interlocutory appeal from the hearing cxaminer s ruling
striking the testimony of one of complajnt counsel's \\it.nesses. It 2P-
pears that t.he hClll'illg examin('r onlel'E'd this testimony stricken hi1('

at the salle time denying responc1ents alternative request for enforce-

ment of a, subpoena to obtain the deposition 01' the witness ' husbl lll
who was present at the transaction concerning ,yhic.h the witness te.'3ti-

flee1. In substance , it is compbint cOllEcFs contelltionthat re. pondrnts
did not. exercise due diligence to obtain the deposit.ion.
The hearing examiner s ruling on this point was is, ued on July 15

1064 , and complaint counsel' s request is not tilnely filed. IoreoveT'. the
Commission concludes that to permit an interlocutory u.ppe3.1 on this
point \\-ould resn1t in Ul1Jccessary deJny and is not ,Y,llTantec1 in tile
public interest.

In part III of his request , complaint counsel objects to an order of
the hearing examiner which allegedly requires him to produce certain
letters for l'espondents inspection at a date and place specified. A
review of t.w examiner s order discloses that complaint counsel'

objec.60n is premature SlnC( the e:samincr s order is premised on certain
conditions which ha;ve not been fulfilled. Aceorc1ingly

1 t is ordered That complaint counsers petition , filed September :?;
1964 , be , and it l1ereby is , denied in aJJ particulars.

IN THE 1\f.A.'lTF.R OF

SHREVEPORT llACARONI MANuFACTunlNG COMPANY.
INC.

Docket ,,'/19 Order, Oct. , 1964

Order d.enying respondent' s motion to reopen pl'oeeelling for fJ111poSe of nlC:1jjllg
tbr cpa e and (l('",lst Ol' clel' agaiJlst it

OnDER DENYING :MOTION To REOPEX PROCEEDING

Respondent in the above-captioned proceeding filed with the Com-
mi8sion on August 18 , 1964 , ft motion pursuant to Section 3.28(b) (2)
or the Commission s Procedures and Hule5 of Practice (effective Au-
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gust 1 , 1963) to reopen the proceeding for the purpose O'f vacating the
cease and desist order entered therein 160 F. C. 196:1 An ans".er in
opposition to this motion was filed by the Director of the ComJnission
Bureau of Restraint of Trade on September 14 , 1964.

A threshold question is whet-heT the Commission is empowered to
nlOclify or vacate a cease and desist order issued by it under the Clayton
Act where, as here, that order has been affrmed on review by thc Court
of Appeals : withont first sep,king leave from t.he conrt. The parties
agree that Section :-.28 (b) (2) of the Commission s Procedures and

Hnles of Practice so empo\yer the Commif:sion and that this provision
is proper under Section 11 of the Clayton Act. It is established that
the Cornmission may modify orders issued under the Federal Trade
Commission Act , even after affrmance by a court of appeals , without
seeking leave of the court. American CluFin Cable Co. v. 142
F. 2d 909 (4th Cir. 1944). The language of Section 11 of the Cla).ton
Act was amenc1ecl in 1959 to conform with the parallel proYisiol1S of the
:Federal Trnde Commission Act , and thc legislatiye history confirms
that orders lmder the Clayton '-ct an now to be treated the same as
orders under the FeclerRl Tmde Conllni sioJl -e\ct -for purposes of

modification.
Section (b) (2) provides that the COllllis ioJJ ,,',il1 reopen a pro-

ceeding and yacate the cease Rncl de.O;ist oreler ,yh81'e ;; changecl concli-
hons of fnet or b"y . . . or . . . the public interest" so reCjllirt
Hesponc1ent predicates the present motion upon the Commissicn s dCCL-

sion in Jfacc Facto/' (/0. C. Docket TilT (.July : , 18G-:)~ and
8Im7t()n~ Inc. C. Dockl t 77:21 (.Tuly :::: ~ 18(4) Lee F. C. lS-fJ,
,yhel'ein the Commission , without gc1juc1icating the question whether
tho respondents had violated Section :2 (d) 01' rhe Clayton .-\.ct : ordered
dismissal of the comp1aint , on t.he ground that ;;entry of cmt:'e- H nc1-

desist orders against these pnrtindnr re.c;pondcnts . . . would not be
an equitahle and fully effectivc method of eliminnting the discrimina-
tory practices in which respondents engaged. :: The, Commission stated
that , with respect to tbe problem of' large or chain l'etl1iJcl' \\.110 spon-

EOI' special promotional evcnts and 20licit (liscriJlin tory payments

from competing suppliers for pr1Tt.icipation in such events , the enforce-
ment. policy best. calculated to achie"Vc ill(, ends contemplated by Con-
gress is one based on Section 5 of the Feelera,) TT':lrle Commission Act
and dire.ced pl'im rily l1t the buyer. The present respondent is among
the competing- snppliers ,yho pl1rticipated )n tlw pccial promotional
events invo1-ed in the J1 ace Facto?' and 81w/t0T!, nwtter5 l111cl against
\\hom tho Commission proceeded under Section 2(cl) and obtained fin
onler to cease and desist.
The Commission hl1s r1cterminecl t.hat, in the part.icular ciI'Cl1m-

dances presented here , vacation of the cease, and desist order against
t.he present reEponc1ent is not justified by chRng.C'd conditions of f:lct
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or law or the pubJic interest. Of. 11100g IIId7lstTteS v. 3;55 D.
411. The considerations 'bearing on ,yhether to enter a cea e ;1lc1 desist
order, -n-hich was the qucstion for determination by tlll COllllnis.;:ioll
ill Shulton aIid Alam Fadm' are crucially c1ifl'erentfrom those bef1l1ng
on whether ihe Commission shall vacate a cease ancl desist order that
has become final , here after protracted litigation. The present rcspond-
ent, unlike the respondents in Jlax FadOi' al1c181wlton. hu.., been found
by the Commission and the courts to have \'10btec1 the Jaw. This fillcling-
was predicated not only on participation jn the spcC'ial pl'omotionnl
events invoh'ed in those cases, but also : as respondent concedes , on dis-
cl'iminntory and unla ,,- ful promotional payments to another buyer ill
different circumstances. "\Vhile the Commission ". ill vacate a cease and
desist order "here it appears that the order is no longer neccssary to

prevent reCUflence of the 11lla,,"ful condnct cannot , on the basis
of respondent s motion , conclude that snch is the case here. ,Vit h respect
to rcsponllent s contention that it ,yil1 sufi'E'l' ,1 competitive detriment
by remaining under order ,,-hile its competitors are noL it should 1Je

pointed out that the. good- faith meeting- of-competitjon defrnse is ap-
plic.abJe to Section :2 (cl) and is read into eycry order entel'l'd under
that statute.

It 7:. o1'do. That respondenfs motion to reopen the proceeding
be. and it hereuy is , denied.

Commis ioner :\lncIntyre concurring in the result.

I"" T11E ::L\TTEn OF

GRABER ~L\NUFACTURL\G CmrPA'\Y , IXC. , ET AL.

Dockct 8038. Order, Ocl. )D

, )%-

Onler thn t thp proceeding in tbis Cf1se 1)(0 ."U~II"lJ(led is herewith denied.

DEn DE:)Yl:XC :UOTIOX To SrSPE""D PnOCFEDl:)G

On --\llgl1st- -- , 106':. respondents in the Ruoye- captionec1 proceeding
mnde fl Hlotion to the hearing cxnminer that th1s pl'occNling be :ms-
pendecl. Tv;- grounds ,yere of-ercdin support of the rllotion, The first
is tha t the decision in a case now pending before a Federal Court of
Appeals wjll , '\hen renderect cast great light on the issues of the
IJre,sent. case. The se,c.ond js. ill effect. t11at the Commissjon s110uld. con-

currently "ith or alternatively to the continlle.d prosecution of the
present case. proceed against the buyer named in t.he complaint ll.- it
1'' c.jpient of alleged cliscrimlJli1tory recllld1011S in pricl


