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ORDER REOI'L'HXG CASE .\XD GnXXTIXG
J\1E:JIORA::Du)I

LK\ VE To FILE

The Commission ha\Ting issued its c1ecision and order on --\l1p:nst 8
1964 (p. 416 hereinJ, in disposition of thi proceeding, and it no\y
appearing that the order in such dec1 ion contains thrce prohibiti()ns
to wit, those numbered 2 : 3 and 4 , which are not contained in the
orders enterpd i11 fan l' related similar matters, and the C011mission
having determined that the public interest ,yill be better sen-eel if the
order in ihis rnatter is in conformity \dth the orders in the; said four
related similar matters , and t.hat this proceeding accordingly should
be reopened for the purpose of lllodii'ying such order solely by striking
the aforementioned prohibition:; llurnllPre(l 3 and .

WheTefo1' , it ,is Oi'leTecZ That this proeeedillg be, and it hereby is
reopened.

It ,is fUTtheT onleTed Thnt the respondents herein be, and they
hereby are, grante(lleave , ,dthin thirty (30) days after service upon
them of this order, to file melrlorandum stating any objections they
may have to the aforesaid modiiication.

Ix THE \rrER OF

BAKERS OF WASHINGTON , INC. , ET AL.

Docket 8309. OnlCi Xoe. 28, 196-

Ol'der granting leave to respondent Rnd complaint counsel to fie briefs OIl ad(1i-

tional testimony taken by bearing examincr.

OnDER GR:\XTTXG LL\\T TO FILE

Additional test.imony J1aving been received in this matter for the
pnrpo e of permitting respondent Continental Baking Company an
opportunity to show the, contrary of the facts offcially noticed )n the
Commission s decision of February 28 , 196'1 (li4 F. T.C. 1079 , 111 PJ ;

Hnd
TJl1t additional testimony having been certified to the CommissiOll

togethN with the exa11ineI' s recommendation that the Commission

affrm its carEer decision; and
Respondent Continental Baking Company having Inovecl on Octo-

ber 19 , 19(j4 for jeave t.o file' proposed findings GoncJllsions, and

exceptions to the, recommendation of the examiner, together with
reasons therefor; and

Thr Commiss'ion ha\ ing determined that respondent and complaint
connsel should be permitted to filr for the consideration of the
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Commission , proposed findings , conclusions , exceptions , Hnd reflsons
on that aclc11tional testimony:

It is o'ldn' That respondent and Commission counsel may, ,dthin
fifteen (It')) days after service upon them of this order , file with the
Commission proposed finclings, conclusions , exceptions, and reasons
based on the test.imony certified to the Commission on September 24
ID(j4 , and limited to the question of ,,-hether sueh testimony ShOViT
the, contrary of the faets heretofore noticed by the' Commission.

It 

.' 

fudhCl oi'r1el'ed. That , ,yithtn tcn (10) clays after sen- ice of
the respeetiye proposed findings , conc.lusions exceptions , and reasons
respondcnt and Commission counsel may cflch file, 11 reply thereto.

Commissioller Re.il1y not participating for the reason that he, did
not hear oral argument.

I X THE 1L\ TTETI OF

THE Pl'HE OIL CmIPAXY, XO. G640

Sr-X OIL CCHIPANY, XO. 6641

TEX\CO , IXC.. O. 68D8

STAXDAIW OIL CO~TPANY (JXDL\'A), NO. ';,,67

SHELL OIL CO:IPANY. NO. 8,,:3';

JlcmOi'ndlliii. Or. t. 2D, 1'

::\lpmlln1ldull of eJlnil'Jilll t' .'vlilining t:ie r,=a (Jns w11 ;- he i. withclra'Ying fl'om

the abnyc citecl rn'

()("(-

(1ing.

l\Ir:-:I\)inXDr:-,I OF CIL\TIDL\X 1)IX():,

For the l'r:l:oon set. l'ortlt 1.('JO",- , I am \yithc1l'n."\ing horn pnrtieipa-
tion in each of the (' fiye proceedings.

On .Tnly :2;). 19C1 , 1 rn:l(le (1, spe('ch in DennC'l" Cnlnri\c1o before the

nt1onaI Conp.")e s of Petroleum lletailer . fl trflc1e iLssociatio!1 C01l-
pospcl hrgc'ly of sl'l'yicc station owners or ope.rn.tors. This 11nporta,
srgllent oJ rl1r' small business rmnm 1lity 1 hac110Jlg hec ll c1C'cpl:v ('011-

ccrlll'l \yith a numbcr 01' snpplipl'-pr;\(.tiC''S all('gcc1 to be \\ ic1c::pread
ill J-w inc1nsLry, particularly price c1ie;criminatioll. n sa Ie price fixing:
ne! TTL\ :;cOnjm !"3;QJl " Hl'nngC1lents , nn 01' ,yl1ich :ne i!ic1 to )ose
threl1t to the continued p=' t(,llC" of H::e ;; independent ' IyhoJesalers

DUl'illg the reDde!Jc - of this j)J'ocecllilig rcsj10lltlnn cbflngp(! its r:an;e from The Texas
COmjJ;)IlY to TpXflCO , Inc.

1 The 1858 Censl1 l'PjJol'tpll lSi S7;; HTdcc S1 ,1tio1\s il1 the rnitecl States
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jobbers, and rptnilers. Complaints from this pctor of the indu try 2

11f d prompteel the Federal Trade Commission to commence a number
(Jf inyestigations and formal , adjudicatory proceedings-including
the fin involycd here, Sinee that business group was the particuJar
sector of the public that had the most immediate and direct interest
in these proceedings, I thonght it nppropriate-- if not my duty-
report to its Jnembel's on the Comrnission s efforts in their industry.
In that speech , therefore : I nwntioned a number of cases inc1uding
some t.hRt had a.lrel1cly been decided by the Commission , and others
that \ el'e still pending before it.

One of the pendinrl" ca es "" as Tr:':1'/8 Co., Dkt. 6485 (C2 F.

lli:2 i, inn)Jying- n charge that Texaco , through its pO\\"er over its
cle,lJers . leases a.nd npplies , and for the purpose of scenring a "c01n-
mi:-sion from B. F. Goodrich , had compelled them to ha,nclle B. F.
G-oo(1rieh tiJ'es , batteries. nncl nccessories (TfL\.) rather than IJel'Jlit-
tin ' tllem to deal in TEA of their own choice : in yjol1160n of Section
;') of The Federal Trr:cle Commission Act. The Commi sion fonnd this
practice es(abli hecl by the record and issned its fina.l administrative
01'1('1' to cease and desist on April 15 , HH:i3.

Texaco nppcaled this decision. ,on Ju)y 80, 19G , the Court of Ap-
lls for the Di5trict of Col11mbin, hnlldecl cto\Yll its l'nling, setting

lsi(le the order ancl directing dismissal of the complaint. Texaco , Inc.
Y. F(;(!Gra! T,'ar/e COIiIniss/on. and B. F. Goor/i'ich 00. Y. Fede'ial
Ti;(/dc (' omm;. "/OiL ;-j;3fi F. 2d 7,')+ (D.C. Cil' ID(Q). The, conrt held
thl1 t (1) the Commis"ioll ~s clecision \Y1lS not supported hy the record
t1d that (2) cel'tnin of the \\' ords used by me in the lO()J Denver
spC'ech inclic::tNl tln1t I " hacl in ome mra lll'r c1ecidedin adyance that
'1' exaco had yiohtrd the Act..

Since St:llclnrc1, Pl1rc . Slw, , l1ncl 811n ,yere mentioned in t,he same
sentence and thus in the 81111e context flS TexHco. the court's finding
th8f 1 ,"\as t1u'rrby discJl1f'c)iJlec1 to heur the earlier Texaco c:l ('is
directly npp1icl1ble to eacll of these' cases in \\- hiC'h di qualification wa

e'111f tec1. _Ac('ordingly I sha)l not participate, ill the Commission
clp iberfltions in or disposition of P1u' e Oil Co.. Dk1. 6640: JYun Oil o..

Dkt. 004l: T". o Co.. Dkt. GSas: Slcmdard Oil Co. (Ind.

). 

Dkt. 7507:

111(1 She71 (hZ Co.. DId. 8537.

pel" on who (leem bim f'Jf ;!gricy('(l 11:; the nsc of n l1nf il' mrtbod of eODJjJrtition
is JJUt gilen tbe ri;:11t to iIl tit\lte lJl'fof!' 1!1f CO!Jmh' ion n (;omrl1ni:lt flg:nin t the :111eg('(1

'\\"l',jJ:(lopr, ;\Of mny t 1I Comm io;" :111t11orizp JJim to rio o'" He m . howrvpr. " 11:.i111: tJH'

m"ttl' f to tlH' C01TlTni iO;l " ntt"ntion nDrl re(J:p t it to file .1. r01l)'1;li11t .. Fer/crol Trode
('fjJ!JI;, i()1I Y . h ZC8iifl , ::80 I:. S. lD. 2.'5 (1020: pc lho tlH' CO!Jmi io;l S nll cs of
f'rf1(' tice. "C 1.1

: Reportell ;n CCH Tr ule Reg, TIep. (1!JGl-1f)f:;:) Tr frr B;!)(ler). Par. IG. .'jiS

j ;'

Yon 1,now the vr:1ctiees.- prire fixing", price (Eserimil1:1tJo11. nnrl O'l(':-ri;l:ng comD;i ioIlS
on TD- \. You know the ro::npanifs-AtI:1:1tir. Te-" s. Pure. Sllrll. 1m. St1IDclanl of J1Hliono

\:Jcrie:111 , Goo(l;\"ear, Goodrich. find Firrstone.
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A further \"ord of explanation is neces ary, hmw\-eJ'" On --tpril :2-
1964 , a few months prior to t.he decision iJl Texaco. the COl1rt of

Appeals for the Seventh Circuit considered the problem of TBA
commissjoll : an'a.ngements and concluded , on the basis of a sub-

stantially simibr record , that the law had been v;ol:tecl. Goodyea!'
TiTe Hu,boel' 00. v. Fedentl TTade Com/rn'i88ion l1nc1 Atlantic Re-

finht.q Co. v. Federal Trude Corn?nission 331 F. 2d ;:\1-: (7th Cir.
1964). Although Atlantic was one of the firms I had mentioned in

the speech in qllestion 5 that company raised no question or prejudice
either before Hie Commission or the court of appeals. Therefore, on
t.he sub3tanth e question of the legality of these TEA "' conm1is.3ion
arrnngements, t.here 1101Y exists an apparent split in the circuit courts
of appeals. The Commission , in aD eiI'ort to secure a. prompt and final
re.solution of this important issne , has joined Athntic and Goodyear
in re-ql1Psting the l nited Stntcs Supreme Court to re1'i81'- that case.
In addit.ion , the Commission h;\s requested the Solicitor General , and
he has ap:rcec1. to ask the Snpn' Jrc Court to review the Tc;)'f('o case ::s
well.

The Supreme Court ,,-ll not be asked , howe"\8r, to JYV1eW in Texaco
the subsidiary qnestion of vdlethrr the court of appraJ.s was correct

in concJu(jing thnt the speech in CJl1E'stion established prejudgment on
my part and t.l11s required rny c1isflllaljficntioll. ,Yhile the decIsion on
that point has t.he effect of restricting sOmC,yllflt public discussions
between administrators and those affected by their public proceed
ings th18, is n far less compelling C0118IclcratioJl tl1fll the ;nlJsbn1in'
issne rnised in these two highly signiiicflnt Cflses. It is the con\'c,tion
of the Solicitor Generfll- anc1 I fully agree "ir.h him- that 11 question
freighted ,yith a public interest as large as this should be presented
separately and clearly, uncomplicated by lengthy arguments f1ddres ec1

to the problem of discovering, from fl three-ycar- old 81J(pch of mine.
t.he openness , or lack of it , of my mind at t11at time.

T\yo fnrt her observations must be made here , in view of the fact
thnt the Texaco decision 11as prompted a flurry of disqudifictltion
moti0l1s in IIll011y different ffLct,llal sitnations. First, that decision 
the question of aclminist.rative disqualification was necessarily a very
narrow one. The only issuc before the court \'as t.he meaning of the

---

51\. 81tpra.
u This i not to n:". 110"'"Clf'1' , that therf' is 1:0 substrlntinl '(11:))11(' interest in the qUE'st;Ol1

As onc ('01DJ)l(':Jt:ltO:. 1 us Ilot('(l. H pn'r \" rlc1j11lkntor hils 1l posHiye (Juty to fulfill bis
adjm\kntiw' functions \m:p,,s :l(tna11y f1iscluE ifi!'I1. nr. (l boUJ the inr1ivirll111l I)artie to :l
contro\ers ' nnd the jml11ic fit jal'g-e L:1Y(' :\ Ipsted intc cstl::d in snch fI:lminist:' ato1'

Jl:nticipation in tllP case inyo1'E'll, ConsUlll('ntl . while fln fl(lminist1'aiol' should SCn1J111lousl

sf'al'eh Ills COJlscic!lc(' to te t bi iUlvartia;it , it is nlmmt as gre:n n Ll1:lt to ernljio

'" 

p;f-
dis(jl1'llitic'ltion too l'e,l(lily ;lS too pnring ' Commen:. . 1')' pjllIIiC"f' "n(l the _ \(IUlinistr'

;,\:, (

I'J' ocrs ::f) ),ortil!ccstCi'11 Unir. L . Her. 216 , 2.

';. ';-

2:"4 DI .Tl;!JP 19(4).
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precise words used in that single speech, and there will of course be
no oecnsion , mud1 Jess a pl'8.cticalnccessity, for tl)eir repetition in the
future. Thus the deeision can have no relevance to the factual situa-
tions involved in the various other cases in which disqualifica60n has
been or may be sought.

Scconc11Yj howcvcr and \Iith the lJrofollnc1est defercnce to the
court, I believe it my duty to note that, even "tth l'ega.rd to the
pa.rricl11a,rly llilLTOi'i- fnctlwl ."'ih1 1t.Oll involypcl in Te, ((('o T think
the court has been persuaded to accept what I can only rega.rd as an
unworkable concept of administrative "prejudgment." This yiew, if
litera1Jy applied , would be a stringent one even for the judici:iTY itself

. to adhere to. Eisler v. United Stotes 170 F. 2d 273 , 277-278 (D.
Cir. 1948), removed from docket, 338 U.S. 189 (1949). ' For an ad-
minist.rator such as a member of the Federal Trade Commission , it
"Would be-if literally construed-virtually impossible to fonow.
Federal Trade Commission v. Cement Institute 333 U. S. G83 , 700-
703 (lD48), a/finn;ng 31a1'

'luette Cement iljg. Co. v. Fede,' al Trade
C017Uni8SWf7 J4: 7 F. 2cl 5R0 , 582 (7th Cir. 1D-15). It apparentJy oY0JTule,

the court"s mn1 earlier ruling in oIional LaLcyC'i Guild v. fJl'olrnrll
225 F. 2d 552 (D. C. Cir. 1955), ceTl. denied 351 U. S. D27 (1956).

In il arquette , supra the court of appeals had said: "It has been
held that tJ)G bias 01' prejudice alleged must be ' pm' sonal ' and that 

meTe prejudgment oj the case isnot suffcient. 147 F. 2d 592 (emphasis
added). Affrming, the Supreme Court declared that t.he test of
l1dministrative di quaJiiica-Lion is whether ;' the lnincls of its ltlw
Federal Trade Commission sJ members were iTTcvocably closed 

., See (lisCl1 i(Jn of this (',"SEO In C(l1l1J1Jcll Taggart A ssociutcr/ nnl.'criciJ, Dla. ,8,-:6

(::.

Ie!!!Ol'tlnrlum of Chairman DiO\on ill Regan1 to Responaent' j\TotiolJ tlJ;lt He be DiHlua:j-
fled) (62 F. C" 1494. 14981, CCI-I 'lr.1(1e Reg. H.ep. (1861- 18r:'j TJ'nmt'er Bi:lder).

.'. 1 O. , ::li1 , 1()(-;,:1.
s S , e.g. , Cam/JIJcll ')(Igr;(ll'tllpl"a IO.111 A.. Fry Roofing Co., Dkt. 780S DleD\ornn(1u:tr

of Cl1,tirman Di);OD) (G3 F. C. 1 171. 3 CCE '11'al1e Reg. TIejJ" , Pal". IG D(-jS

, ,

Tune 30
19G4; Law

, "

Dic'Cj11,11ific;\tion of NEC COJ1mh; iolll'l' ..\ppointr(j from tlH' Stnff: Amos
Treat, R. A. HolmuJ1. and tEle 'Threat to EXllerti " 49 COl"wll L.Q, 37 (,"Vinter 19(4) ;
Cornwent, "Prejudice nnC tbe AdJ!inistr ni'\e 1'l.oceO's, " 59 NOI"th10esteri! l.'niv, L. Rev. 216
Diay-June 18(4) ; D,ni". :2 A(hlli!li, tra.tfl. e LUll) Trc(!lIse O (10:S,Q).

In thet ease, t11e "CnitC'(l Stntrs. :\t10!' 11(, - Gcner.ll. contrIDl101'ar.eously with the sen" ice
on a national bar association of :1l onlel. to show canse why it sl10uld Dot be deO'igna.teiJ
a .'sul)T"ersi;-e" or)!:1uiz:\tioll, mn(1e i-he follo,,"ing statement ill a pnL'Jic speech:

It i" 11ec:l1.1.

(' 

Ihe cridcl'r' S:iOJIS ill;1t the l\Drion \l L

)\\"

ycr GujJ(l is at preseni 

Com,nl1ni t rlornillatC'l 3111 (:ontrol/ell ol'p:ilniz::tlo:J fully committed to the C(1J m11nist
1'.llty l h;Jt I 11:\\"(' to( ;1Y s(" "\e(1 notice to it 10 ,'tow calise "\. 11." it sJJOuJrl .cot lJp
c:I'sig;; dl (,n tiie "\.1tOI'ne GCJ;er;1Ys list of Ub\"cl' ;ojve (J'gct!liltltions. " lBmphasis
D( j ,; f": 

- ;

'1;8 l'()1:r he l' r"J)('1h':' to . !1.1!'gC of jli'rjudgml'lli " fil"t noteO lhc \tto:' ::cy Grnenl's
\md,l,it: " il1:: IJis lJre:iu(lgmput CLud csvl:_1ining that the onl;. l!etcl'mina.tion th11S far
malic i)\- tillel 1" that thc C'iir1C:lCC ' \";11'1,l::tCl; his proposal to rlcsi;natc. a lH'climin:l1y rim!
0; 1;rt,,.t c ( CiC1':ljDatiOll. I-I!' rr,:ltirllS un(ier o th his inte1JUoIJ ' to HlaJ,e (n impnrtiaJ fili\l
rletCl'ninatioJJ on tJ1e basis of tile nrlmjIJi"tTative record )Jpfore me.'. :.;) F. 2d at DriJ.
See CU1i)IL'en. 1"(1.'0'1;. , SI(!11.a, D, IS (() C. 1408, 1507J.
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the sllhject of the respondents : basing point practices. :333 l S. at
701 (emphasis added). This is but recognition of the nature of the
administrator s duties, and of the ycry purpose for which Congress

in crcating the nc1ministl'ative ngency, shaped its functions difler-
t1y from those of a constitutiona.l court. No member of the Federal

Trade Commission goes into the ageneis hearing room with a mind
that is \\ho11y '; OpCll ' or blank on the subject before it. Section :5 (a)
(6) of the Federal Trade Commission Act , 15 r.S. C. 45(a) (6), pro-
vides that: ;' The Commission is hereby empowered and directed 

prCYCllt" various parties " from using unfair methods of competition

in commerce. . . . " (Emphasis addecl. ) Section 5(h) provides that:
1Vhenevcr the Commission shall have eason to be7iet'e thRt an

;,uch l partyJ has been or is using any unfair method of competi-
tion . . . and if it shall api,eru' to the C017Nnlssion t.hat a proceeding by
it in respect thereof \y(mId be to the interEst of the public, it shall i2suc
and serve. . . a complaint stating its charges in that respect. . . . If
upon such hearing the Commission shall be of the opinion that. the
method of cOJnpetition . . . is prohibited by this Act , it shan. . .
issue. . . an onler rcquiring such person , partnership, or corporation
to ('eD-Sf' and desist from nsing suell method of competition or such HcL

or practice." (Ernphasis ar1dec!.) Thereafler, the party has an abso-
lute statutory right of review in the appropriate court of appeals.

This statutory scheme thus not only contemplates but l'fIrmati\ely
commands the administrator to have, before lodging formal charges
of law violation , a. certain degree of conviction on the issl1es raised;
he must already have, if he is to comply with Congress ' command
reason to believe" the party charged has vio1ated the statute and that

the violation is of suffcient gravity to raise a public interest in the
proceeding. 1-Iow does a. member of the Federal Trade Commission
acquire such a pl'e-cOlnp1aint " reason to believe"? 1-Ie revie\ys inyes-

tigative materials gathered by the agency's investigfltors under its
various statutory powers. These investigative files generally include
reports of interviews with prospectiYe witnesses , together with docu-
ments and other materials coDected in the investigation. If these flles
arc found sufIiciently persuasive by the individual eommissioner-
persuasive enough to produce in his mind a ': reasonable belief" that
the law has been violated and that the public interest requires a pro-
ceeding to stop it---- he joins 'iyith his fellow commissioners in cl111sing
a. forrrwl complaint to be issned and adjudicatory hearings to be held.
Vhen these and other steps are cOJnpletcc1 by the strdl' , the matter

comes back before the commissioner and llis colleagues. This time

o On appeal , the " findings of the Commission flS to tbe facts, if StlPIJOrter) DY- pvir;enr.
SbRl1 be conclusive." Section 5(e) of the Fedeml Trade Commission Act, 15 r, c, --5(e.l.
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of course, he sits as an adjudicator. 0\1 an of the evidence is in; the
party charged has had a fun opportunity to telJ his side of the story,
to point ont to the Commission by testimony, by cross-examination

of witnesses , and by arguments , conditions of the trade practices under
nttnck '"1hic.h they thought kept tlwse prac.tices within the range of
legrtlly permissible business actiYLties:: CUIW11f In8titllie sUJJ1' 333

S. at 701.
. tlJis pnjnL of cmn' E;p. tll:, indi' ;c1unl ('onlJ i:;:; ior:n' i:": )"cqlLin'c1 10

('0JFirlel' onl ' rhe (1j1.1.lic,lt. , l'rconJ h2f01'e him ar dc(' ;rl(, ,, fl:; t11C

statute, coml1flnc1

: \\-

hethel' he is then '; of the opinion tlwL the 1n Ii- h l::;

in fnct been yio1atecl. Thj." (leliberntion is ol)yion~ly broflc1er Hnc1 de.epcr

than the one that preceded his earlier persuasion thnt there ,ya:o " 1'el1::o1"

to he1ieye ': n Yiolation had occurred. \Vherea tbi? fjr ( ,'.-as an e:v po.

determination based solely upon the l1ateriall'eportec1 to him b ' th('
agency s o\ln staff this final adjudicl1tion is enliD:htcl1rcl by e',-ery con-
5iderl1tion an fldveTs ry ystem can bring before 11im. .Tudicirll reyie\\

ures that , ,yhateyer mft:\' have been the lJf is for his initial '; reason
to beJieye" a yioJation of 18,\" ha(l oecurre(l , the final " opinion" thereon
is fully supported-in the, judgment of an irrqJHrtial conrt-by the
eyidence lor:rnal1:y received into the l1cljudicative record.

The point J1ere is that, by the very 1111ture of the adrninisLratiYi:
process : the administrator. llnlil. e the :illc1ge in a, constitutional cOlll'L

n never come to his adjuc1icntin) tilsk with a mind ,yholJy cl c'yoic1

of factual information ab011t the subject before hilTl. The tatlltory
scheme, as described above, positiyely 'leqrlir(;8 him to entertain . p1'o-

visiona.1 conviction on the 3ubjed before t11e durge are e,-en lodged.
Conviction or persuasion is obviously n. matter of degree , progressing
along a continuum from the lowest to the highest SUtte. Investigative
files , ljlm formn.l ad:iudicatiye record:: , nll' Y in strength and persuasin'
ne::3. The file in one case ma.y he just. suffcient. to cause the inclivichlal
commissioner to say to himself

, "

There s enough here to give me reason
to believe this pl1rty has violate(l the la,\" but. its persnasi\"el1ess cloesn

go muc.h b(Cyoncl the minimum statutory requirement.

:' 

\.not.her Ele

on the other hand , Inight prornpt the commissiuner io SHY to himse1-
This i3 one of the strongest ca.s(' s 01 this type T,-e m' er seen. ': Conld

it then be said that , Iyhile the commissioner was qualified to heal'
lmd participate in the final adjudication 01 the case in which he 11:c1

tartec1 \lith a '; \Icak" conviction , he had :; prejllclgecF and \"i1S tln

disqua1ifie(l in the second. Cl1se , the one that had 1l0l' E' forcibly i,li-

prc ssed him nt the time the achninistrative complaint \\(1S issued?

Such a rUJe \lould surely he unworkable. ::iembers of the Fedcral
Trade Commi sion , by t.he yery nalure of their ,york a.re intimately
familiar with the most detailed features of many industries, of the
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individmd companies belonging to those industries , and even with the
individual men that direct those particular industries and companies.
Even when a finn comes before us for the first time it is l1sllall : no
stranger to us, An flntitrn t probe of COmpftn 7 A.. almost inYl1riably

gives us a grent de,al of information about 'ihnt, Company B o.nc1 other
competing finns in tlH1,1 industry are doing. )..n(t fact IPHl'l1ecl in onc

industry cannot help hut influence the, "Tay onG enl1l1ates similar or
related facts ill a, second indnstr

Congress understood all of this ,,-hen it fl1shionec1 its C'8fltnrc , 1 he

administrative nge.ncy. It Iyas not in spite of thi. ; familiarity with the
workings of industry, but because of it, that the Jegislatnre, assigned
the ta.sks invoh' ed here to this Commission I'flther than to an alread
overburdened jndicinry be.Jieved to halve, neither the tiJl1e nor the
f8.cilities for l1cql1iring that special experience. "The work of this
commission win be of a most exacting and diffcult character , demand-

ing pe.rsons who ha.ve expcrienr.e in the problems to be met-that is
a propcl' knowledge of both the public requirements and the practicaJ
l1ffairs of industry, :' \\ith terms of service ;: lollg enough to give them
an opportnnity to Rcquire the expertness in dealing with these special
questions conccrning industry that comes from experience.

" 11 The

Supreme Court recognized and gave fun effect to t11is congT€Ssional

objective when it heJel that the administrator is disqualified for "bias
only hen his min(1 is " irrevocably closed" on a subject before it
reaches hirn for llljnc1ication. Oement 11Jstdute , 8Up1'a 333 S. at

702.
In the Tex:/co case , t.herefore , there is no qne ,tion but that the five

commissioners 13 that reviey,ec1 the eQ; JHrde pxtra- l'ccord" investiga-
tional files, and acquired from those files a pre-complaint conviction
of sufIieient fil'mnessta satisfy the stl1tutory ;' reason to believe " there
had in fact been a violl1tion of 1a,y , \"auld have been immnne to a
challenge of "bias" 01' prejnclgnwnt. To say that the l'cTlMrks quoted

iTom my 1961 speeeh evidenced "pl' jnc1g-ment' of a higher degree

11 Sen. He,' ?\o ;;07 G3cl Congo" :l Scs . !Fn.J1. 10- J 1.

See also Lu.muCi" Mut. CU"I!fllty 1118, C'n Of r!( Yori Y. Locke GO F. 2rl 33 (2cl Ci\'.
I!)S I. wbe,'e fUl fjlinlinjstrnlor )1:1(1 ,yritr8Jl :, Jpttcr totiIJg' . iIJ ;:nustfmce. that. bll\'ing
jlHC':'tjg.1tccl tbe 11.n,c'l' in fJ\l(' !jOJl to hi;: :E\ 11 s, is1""cti()1l, t!;r fOI m;ll bear:!.g was Il merc
f0l" 11t . Tte court i(l. '"Ioweycr toC'tlr ' 0,' 11J(:e il',,1~lf' , 11(:1 l'eJl' flrl,s Tn,'

;\ 

lWlc hef'IJ
ihe jell 0)10;" oj (J I:, (lle;iI(;11 tiwt j;Ollllil(; tlwt miuiil be 811('ll.n nt SI/CII (! liea;. inlj would
UI(lIif/C hi8 1i'l1lli . r)'1!r Con::l):,' i(JjJl'1" l1nr( :11l'':lf - n ::"r;lt f"mi1ia :it - with tlJe lu;J:lant'
cuse. 110111 b:,' l"l'l!"OIJ of lJi penon:,: ph sil:nl e:i:lll:ill:1ioll or Tl' P!Ji :1:1(, frOll:! reeoH1!"
in his ollee. De (10111)tlp;;

':.

l'gf\1 eI1 l1i iJlye t:on , ;; full anc1 sn;Tcient. We think bis
J'ecl:1:' );" :lJ:lO:lllter1 to no I:1O:' e t!), :l S:1;1jng tiw: l)c frlt C0nfir!ent tll:'t be 'Ca" rigllt.
Tlley diu 110t indi,rate thnt his min.rr was not OpGH to any pro oj, bllt O:lJy thnt "'Deli so

111 ('XO:11;n8.tion hall her!) l1'lcle DO J111ttcn nfrecti::): tbe resoH \\ere like y to be

lle\'i'lop('(l. '. (J(1 F. 2(1 at 3S (l'mpbn"js acldeu).
13 I \\n liDt one of tho.;p comm.;ssinnel';;. The eO! lpl iill1: 11 tbclt pl'orerr!jng "\Y S issnec1

m;1ilry Dr JD5(j. :1IJl11 tool, afire in 1D61. S01:1C, fi,e :,C:1JS kte:
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than that rerj'/cinrl by statute of t.he DTe commjssjoners thn.t issued the
formal charges agl1inst Texaco is , in my vie\\" , to confuse form with
ubst!1nce. I knew far less about the case thall tho2e earlier commis-

sioners. I had no convictions of any kind as to v'hether Texac.o had :in
Jact l'J1gagecl in the conduct a.lleged in the complaint filed by my
predecessors. The reference in my speech to the three business prac-
tices , seven oil companies , nud three tire manufacturers was ql1a.lificd
by the statement that " So11e 01 these, eases are 8ti11 pending before the
e ommission; some have Leen decided by the Commission and are in
the courts on appeal. " I thought it would be taken for granted t.hM

insofar ns my other remarks suggested the aetnal existence and il-
legality of the named pl'actiees the references '\\" ere to the alreac1y-
clecic1ed ca , not to those still pendil1g before the agency. The re.fer-
ence to the, other proceedings--those still pcnding before the agency-
l,yas intended m( rel'y as a statement of the allegations in the eomplajnts
not as 11 prejudgment of their merits.

Litigants before this and, apparently, other administrat.ive ag(

C'i(1 S J; are now rcading this and other recent decisions on this point as
LlbJisbing a rule oi strict " ncutrality in the firmest judicial sense

of that word-for administrators with ac1judica6vc functions. "\Vhile
these arguments are osteJl::iGly addressed Lo i.l11egecl pl'ejlHlgmcnts of

HJual issucs , it is clear that their conientions go perilously close to a
demand for administrators thl1t are "neutral" toward the laws them-
selves. ot even judges are exp(:cted to carry their objectivity to the
point of actual indifference to\Yllnl the policies of the laws they ad-
minister. "Onr tradition rightly interpreted is that the judge should
be neutral to\varcl the question of whether the Slwc1fic defendant is
guDt.y. It is fl perversion of that tradition to demand that the judge 
neutral toward the purposes of the la\v. " 15 Tlw administrator , being

under a duty not merely to adjudicate matters brought before

him by a third-party prosecutor but to affrmatively seek ant a.nd halt
infringmnents of partic.ular Jaws 16 mllst necessarily be one "w11Ose

H See Lnw , n . Ii fjllflrlt Ilt 

;)!'

J' Jaffe, "Tile Reform of Adrninisl'"ative Procedure, ' 2 Pub. Ari. Rf) 141 , 14 (lfJ42),
(jlloud in Da\i , 2 A.r1mil1istrati c LaJv Treatise itt 138 , 11. :28.

JO " In fl senf'e , of course, U C01:rt l'f'pre':ents the public inteJ'est in :)rimlnisteJ'ing a
t,JTLJj,' , lmt it 11 IS no conUn\1il g clot.' - TO see that the la,\" is ellforced. It if' thl' conrt'

(Jut,' to lJeci(Je cases llS theY come iwfore it , hut if no iJJlictment OJ' civil actions :ue

hro :lght , and the l 1\V lltcoJle a de l(1 ieft! . !lle (' Ollrt Cf1lJl1ot be hI.lJleri. .-\n fl(1miniQr;lt!Yl'
body, OD the otber Jl lncl , hus a continuing res!1onslbillty for results. It must fenet out
viol:nio:1 , iriitiate j1l'oceE'rlings. antl :i\1opt whatever propel' metlto(ls fl1e nel:PS";!)")" to
f'Dforcr. compJjan(' e 'with the law. " HemlersDll , Tlie Frrier-a./ Tra.de C'omndssion 01 (1(124).
See Section 5(a) (0) of the Ff'rIeral Trade Commission Act , 15 t:S. C. 45(s) (0), providing
tbnt Hie Commission " Is hcrel1 " empowered and rlirected" (emphasis addedJ to "prevent"
unfair metho\1s of competition.

33G- 1S- "j(1- Dj)
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sincere ideas of policy conform to the brond legislative lncenC 1'1 if
those laV\s aTe not to become a, "dead letter :' by heer incrda. IS

Thus no broad generalities can be read into the TeJ)((co decision. To
read it as meaning that adnlinistrators mllst be indifferent to the 1egis-
Jatin: policies t.hey f!TC charged with effectuating-that is : as jndicial
disQPprm' nl of the fact. that t.he speech in question reflected concern
over the violations of l L\V already found in the industry and resoJu-
tion in attempting to correct them-would be inconsistent with Con-
gress ' express mandate ;;directing :: this Commission to go forward
and affrmatively "prevenf unfair competition. To interpret the
decision as meaning that administrators must. conlE to their adjndica-
tire ta,sks \\ith minds devoid of nny factmd information bearing on
the question of whether the charges in their compln.ints are true, or
as mean.1ng thn.t administrators must hRye no prpconcein d notions
or opinions as to whet.her t.hose. charges are ,veJl founded , would be
at odds with our statutory duty t.o issue, sllch complfLints only when we
hayc '; reason to helieve the law has been viola.tec1 as a.11pgcd , a duty
that necessari1y assmnes some clegree of pre-compla.int persuasion in
the matter. Such an interpretation would also be contntl'Y to the
Supreme Court' s holding in Ceme11t Institute , supra tha.t the test. jn
such cases is not whether the administrator has made any "prejudg--
menrs it is taken for granted that he has-but whetl1Cl' that prc-
jnc1gment has gone beyond the pl'ovisionnJ stage to t point where it
can be said that hjs luincl is " irrevocably closecl~: on the fll1estions
before him.

The Texaco ruling on this poinL therefore , is simply that the par-
ticular words quoted from m:v slJeech indicated to the court tha.t 
mind was , for some unspecified " personal:' reason or reasons 18 "il'rev-

Lbly c1o e(r on the subject. of Tesa('o s busi1less pl'ildices when the
speech was delivered in A pril10Gl and remaine.d in that state during

the briEfing 1Uld arguing of the ease before ns two yeaTs later , in
April 19GB.

07 Dil,' j;;. n. 1;'. Elilora. rLt 137 See aJso .J11. titf' Frnnkfllrtcr s C'ommer.t in Cnit.ed S/.Ite.
Jlorgnn. C:1:: U. S- 408 , 4 1 (1941). in l'eg-;irc1 to il charge of lJin ng:lil1st the Secretnn.

of Agric\lJt\lrc: "Tl1;tt be not DlCl'el ' 11el(l, !J\lt cxorl' f'd , st"ong -,iews on mattet' s IJelic-ve(1
IF lJim to :WH' 1)(f'11 in iss:1e. eli,l Jlot unfit him 1' or e:xerei;;ing- j)i l1tlt 1" in ;;\1tJC'q\lcnt

lwee(Iin.:s ordl'ed b '" this CO\Jrt. . . . Cn11inct umccrs clwrged by Congl". s with ad-
i11(;icntm' y fUT!rrj01JS IlI'l' not 1lJ"l1I1ed to be fi:lllllY C:' f'''t\lres an " J lOl"e tl1il!J .iudges are.
Both Jr.iI"" l1f\ye ;ll lJ11(ier::l"ng pbilosopln in ilpprOilching- il specific (':1S(". Hut both are
ass\lIned to be mell of ron cif'nre n(1 intelJedcln1 (Jiscij11be, cnpaulr oe jll!lging- fL rWl'iielJl:n
cO:liJ'oyen? filirl " 01: tue oasis of its owr. cil'cllmstance;: Xotbing iJ tJ1is reeonJ (Jistvrbs
SUl'1 :lll :l sJ;n;ption.

lS Hender:;on , Il" 16 supra"
Su:iion ,(ill oi' the A(1r:inistrntiyr rJ'()('('ll l"' "\ct. like the CO!l)1;IJ'llbJe IJrovhdon

go\" iJJ(! 11)p disr;u:1.1itic;ltion of fcrlf'fll l1( ges, :?S lJ C. .25; :in Stat lO!JO (1U11),
"peal;:s oJll . of " persol1:l1" Ili:!s or Iln'il (1ir' f'- f."c also J);lI" , J), l:i SlIfJl"lI at lUT.
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The So1icitor Genera1 of the l:nited Sta.tes has authorized me to
say that , 'ivhile he ITishes to present the Texaco and Atlu./nt'tc cases to

the Suprerne Court on the substantive questions alone , 'ivithout the
encumbrance of t.he subsidiary, disqualification issue, he is of the
opinion , as his petition for certiOl' aTi in the Texaco case notes : that the
court of appeals errcd in finding disqua.lifying hias in the speeeh in

questioll.

Ix THE l\V,-TTER OF

IOXI' GO~IERY ,VAIm & CO. , INC.

Docket 8617. Order, Xov. , 196-

Ol'del' denying complnint coul1sel"s rcqnest for issuance of amended complaint,
and dismissing request to file an interlocutory appeal.

ORDEH DEXYJ:'G loTIO TO A::IEND CO:\IPLAIST AND DIS:\USSIXG

HEQC1-:ST FOIl PER::nSSIOX TO FILl: IXTERLOCUT0I1Y ApPEAL

By onleT of September 19(--1 Lp. 1543 hercinJ, the Commission
ordered stricken that paTt of a subpoena c1llces tecum procured by
complaint counsel relating to respondent' s adver6sing l'epresentati011
Satisfaction Guantnteecl or Your 310ney BRCk:' , as bcing " beyond

the original intentions of the Commission in issuing the complaint.
On October :5 , 1DG , complaint counsel mOl-cd before the hea.ring

examiner that the complaint be amended to include 8, specific challengc
to that. representation. The examiner, by orclel' of October / , 1964
denied this motion and refnsed to ce.rtify it to the Commission. On
October 18 : 1864 , compla.int counsel filell a "I-eqllest for Permission
to FiJe Interlocutory -\ppeal or 1'01' Issuance of Amended CompJaint
On October 18 , respondent filed a stntement in opposit.ion Lo complaint
C011lSePS reqnest.

Sect.ion 3. t) (1) of the Commission s Procedures and R.ules of
Practice (eilective ..\.Ug11st 1 , 1963) proyides that a motion to amend
the cornpla.int shan be certified to the Commission by the hea.ring
examiner "if the arnenclrTlent is lnotJ reasonably IVit.hin the scope of
the proceeding initiated by the original comp1nintt a.nd that is the
pl'ocec1ul'e that should hnY( been follolVed here. I10IVoye1' , the Com-
mission has considered cOlnplaint counsel's motion to amend the
complaint as if it had been properJy errt,iIied to the Commission , and
has determined that the puhlic interest docs not, in tho circumsta.nces
\Yi1r1ant amending the eomphint as reqneste.d by complaint cO\1nsel.

As the COlnmjssloli stated in its Order Rnling on Appeal from
Examine1' s Denial of :JJ otion to Limit Subpoena (September 2.:1- , 1 DG-=)


