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lP' 1;)4:3 Jllreilll and again in it5 Onl('1' J)c:nying Permi sion to Filp.

Interlocutory Appcal (October 13 , 19(4) (p. 10"9 hereinJ, it is the
COl1misslon s cle il'e that:, jhi3 proceeding be expedited nncll ept \\"itbin
manageable proportions. COllpla.int. conl1seFs request to broaden the
cornpJaint by adding it charge unrelated to those contained in the
original comp1aint is inconsistent with the Commission s previolls

rulings 1inliting the scopc of this proceeding and with its ontinllillg
desire that this proceeding not be unduly IJl'ortclened find protracted.
Accordingly,

It is m'(ler('d That complaint c.ounsel's request lor issuance of an
amended complaint be : and it hereby is , denied; and that complaint
conllseFs request for permission to file all interlocutory appeal be~ rmcl

it hereby is , dismissed.
Commissioner IacJntyre not concurring.

1 X THE L-\TTER OF

1LH;:EI S OF \L\.SHINGT01\ , IXC. , 1''1 AL.

DfJcket 8309. Order anrl Jlc/I(J1 andu.m , Nov. 19C;'

Order df'Dying l'' "pondent s motiOIl tbat chairman ut: l1i::(l1Hllitied fl'Oil pal'ticilJa
tion in this proceeding.

::IE)IOnAxDL :\I OF CH.\lRI'L\X Dl:XO IX R.EGARD TO

10TIOK TH_-\T I-IE BE DISQ1:AL1:FU:D

R.ESPONDBXT

XOY"E)IBEH 4 : 1964

R.cspondent Cont1nental Bnking Company has rnoyec1 that I ith-
draw from this proceeding or t.hat: in the a1ternati\Te. the Commission

as a body "determine Chl1innan Dixon to be disqualified~ from any
consideration or participation in this proceec1ing.

Hespondent alleges, in sllbstance~ that. by l'ea80n ()f my prior posi-
tion and duties as Coullsel and StnJf Director of the Senate Antitrust
:ind ronopoly Subeonllnittee ~ my further participation in the instant

proceeding would raise the (( appcarallce ' of a, la.ck of " objectivit:- , im-

partiality: and fairness. Hespondent points out that , as Counsel for
the Subcommittee when it conducted the "Study of Administered
Prices in the Bread IIl(hlstry in 1H39 , I interrogated a number of
bread company offcials : ine-luding H. Newton La.ughlin , president of
l'e3ponclent Continental. It is said t.hat my "interrogation concerned
the ma.nner in 'Iyhich Cont.inentars business "as conducted in Seattle
including the manner in which Coniinent.a.l effected price changes in
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t.hat market. The strongly impliecl conclusion of the interrogation was
that Contincntars prices in SeattIe 'were directed by, and controlled
from , out- ol- state. Respondent also argues tllat the transcript of the
Subcommittee s hearings 1 and its report 2 ;'strongly suggest. that
Chairman Dixon find his stail had concluded that agreements afFect.ing
price did exist in the Seattle ma.rket.:.

The first clifIcu1ty with respondent. s motion is that it .is not timely.
The mTnts that rdJegedly disqualify me, occurred in 19MJ. This pro-
ceeding was deciderl on the merits-that is , Continental and the oihel'
rcspondents \fcre fonnd to ha n fixed bread prices-by our hearing
examiner on J uJy 20 ~ 1 (-j2. Thereafter , the matter \\as fully bricfNl
and argued belore the Commission itself. On I, cbnwry 28 , 19(-j : t.he
Commission s inelllding mysclf-affrmed the exnmillcr\; decision on
the, mel'its , finding thl1t respondents had in fact conspired to Iix the:
price of their breads. Then , on Apl'i12T : 196-: , respondent Continental
Jlove(1 that. the ma tier he reopened so as to permit rcspondent , in ac-
con!ance wit.h Section 7(c1) of the .\dministra.ti\' e Procedure AeL to
SIlOW the contra.ry '~ of c( rtain fnets ofFiciaJly noticed in onr decisioll in

snpport. of the finding that Continenta1"s pricing activities ill Seattle
lwd OCClllTCcl " ~' interstate commerce. This ,..as gra,nt.ec1 on )'Iay :21
1 DG-i , a,nd the proceeding \\as reopened a,nd l'crnanded to our hearing
eXclJlinel' for the soJ(, purpose of gi,- ing re poJ)clent its Oppo:dllniry to
hc\Y the contrary of those noticed jurisdictional facts. Xo further
\"idencf' was to be l'ecei"\:ed on the price fixing question: that \fas

nll'cady settled as far as this Commission was concerned.
\t no time het\ycen the issuance of the examiner s decision in HJ6:?-

T he point at which the matter became ripe for Commission revie\\-
and our 0\,11 decision on the merits in 1 DG4 did respondent Continental
express any di3satisfaction \viih my "objectivity, impartiality: and
fairness " or with the possibility that m 105D interrogation of its
president might han' - raised doubts about the "appearance:: of my fair-
JJess. 0 such question \fas raised \\ hen the matter was briefed and
aJ'gued to t.he Commission on the merits in 196;-L Respondent ,YfiS silent
on this point. when it petitioned 11S , in April 1964 (nearly t\yo months
aiter onr dec.ision on the merits), for an opportunity to challenge the
not.iced :iurisdictional facts. 1\ow : however, more than two (2) years
after the examiner s initjal clecisiOll anel nearly nine (9) months a.fter
0111' own decision on the 1Ilerits. respondent, moves that I disql1aJif
myself because of llMtters that occurred in 1\),19.

1 " tlld,- of A(1miIlj t('re(1 Prices in the Brpfl(I Inr1l1stn-

committee 01) . \ntitI'n t nurl ?\lolloruJ - of the CommiTtee on
fjtl1 Cong. , l t. ess, . r:Hlr l!:11t to S, HI's. 57 (Part 12 . 195\1)
2 s. RpIJ. Xo. 102.!. 86th Congo, 2(1 Se . (1 j60),
'One member of the CommJs jon, r1j ent,'d.

Hearj1l:: Eefore the SuLJ-
tlJe .11JrlicJary. l- S. Senate,
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He.spondent esplains its ucldell doubts about the " appearal1ces ' of

t.he, matter by implying that the issue only arose during the hearings
on remand , that is , during or after July 1UG4:. In our rel1l1nc1 order , we

had noted that the COl1mission s mvn attorney, if he desired to pre-
sent evidence explaining or rebutting that oiIered by Continental on
remand , should be permitted to do so. At the remand hearing in Seat-
tle in .July 1964 , Continental offered testimony by its San Francisco
regiona.l manager in Ul a,pparent eilol't to show that , contrary to the
facts noticed by the Comnlis5ion in its earlier decision on the merits
the mana,gel' of its Seattle bread plant sets the compan:is prices in
that market \"ithout any direction or control by the regional offce in
San Franciseo, This testimony ent, therefore, to the question of
whether the price. fixing alrendy found by thr, COlnmission in its
February 1964: decision had occurred in interstate commeree,

In rebuttal , the Commission s nttol'ncy introduced into the remand
record, pursuant to a stipulation "lth Continental's att.orney: some

S8yen (7) pages of testimony cxcerph d from the Subcommittee s 1959

bre,ad hearings. The witness testifying therc Iyas 2\11'. Laughlin , presi-

dent of Continental. Some of the questions \Vere asked by Senator
Kefauver , otJ1ers by the Subeommittee s staff members , including my-

self. The part that interested the Commission s attorney was :Mr.
La,ughljn s testimony before, the Snbcommittrc thnt he l1i1d personally

approvc(l , fJ'om his liTe : Xew York , headqnartcrs otJiec, a particular
price il1crea e in 1058 by l1is Scnttle bread plant.

::0\1'. on the basis of the faet that this borro\Ved testimony wa,s not

introduced into this 1'ecorcl until .Jn1y IDG L responc1ent. s('eks to irnply,

I gather , that the "appea.nlnce" of nnfairnes has just no\V entered

the case : thus cxplaining its failure to make timely objeC'tion to my

participfltion in the proceeding,
As I read t11is rEcord , howcyer: t.hat t(:stimony borrowed from the

Subcommittec s transcript is 1101':ly rcpetitjol1s of e"ic1en(:e already
received in the original hearings. In my vic\T , therefore) that testi-

mon ' adds nothing to this record and I ,,0111d vote to strike jt as cumu-

lftiyc if respondent so desires.
,Ye come back , therefore , to the fflct tlmt Continental nolY considers

me disqualified to participate in the adjudication of a nalTO" , juris-

dictional aspect of the case whereas , when the matter was beforc mc
and Ole other commissioners on the merits many months ago , responcl-

'X, supra..
5 Fo!' example, Hle IlHlnuger of Continental's Seattle bread plant had testified a.s follows:
Q, ::ow, I show that Bxhibit 23E to tIle witness and I w0l11d like to ask the witness

hetb('' that indicates that tLe presidolt of the compa.y Un Kew YorkJ b".'l\'e approval
to the 1f);)t) :-llgge ted price raise \il1 Seattlel"

THE WITXESS : Yes, it does. " (Tr. 426-4:27)
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ent expressed no dissn,tisfaction with my fairness and rny qua,lification
to heal' and decide that. larger question. It is in the anomalous position
of arguing that , while it had not doubts about my ': jmpa.rtialiti' on
February 28 , 1964

, -

when 1 pRrticipated in the decision that it had in
fact fixed prices, I mn disqualiIied t.o hea.r the rest of the case nine
nlonths Inter , not becam::e of intervening events , but beCRllse of some-
thing that happened in1959.

Respondent did not ask for rny disqualification when the case was
argued before us in 1963 , l1nd decided by us in 19(-) , for the simplo
reason that I had clisplayec1no clisgunJifying bias or prejuc1Lce against
Continental in the Subcommittee s 1959 hearings, and respondent'

president l1nc1 attorne.ys C law\) it. lndeed , \vhile respondent first says
the Subcommittee transcript ;;strongly suggests" I had alrcac1y-
1950- concluc1ed that agreelnenis affecting price did exist in theSeat-
tIe market " it does not seriously press this contention that. 1 am in
fact biased l1nd prejlldiced a.gainst Continental. "To state Jegal and
compelling grounds lor the present rnotion it is not neces~Rry to claim
that Chainn:Hl Dixon has , in fact" prejudged the. issues-including the
precise jurisdictional issue now pre.senied, It is enough to ShOl\" as a
comparison of the present pending issue '\yith Chairman Dixon s inter-
rogation of Ir. La.ughJin on that issue docs ShOlY , that the nppccllance

lrespondcnfs PlnphasisJ of ob:jectl,'ity, ilnpartinJiiy, and fairness
would be lost unless there were dis(ll1Rlification. . . . Certainly a mov-
ant in such a situation as this is not required to IJron; that : as a subjec-
tive Jnatter : the l1dmini trator has in fl1ct ' prcjudge(l' the issllc , nor that
his ' fairness ' hfls been destroyed : nor that he is ' biased. : nor even need
the movant prove as a matter of fact ihat contimwcl participation by
the administrator \)ould be 'prejudieiaP to the mmTant' s rights. . . .
All that need be shown arc objective facts Ivhieh might lead an im-
partial observer to question whet.her there was some measure of
adjlldgmcnt of the fads or law prior to consideration of the particular
case. The motion should be grantcd if the appearance of complete fair-
ness would be compromised by continued participation. ': 7

This "appearances ': argumcnt pllshes fl gencrally sal11tar:y principlc
of administration to a, Ivholly unwarranted C'xtl'eme. c\.ppear,-lnccs are

indeed a fa,ctor to be considered , as I nou d ill my memorandum opinion

81Yhen the corrpaTl:l prt irpnt. :;fr, 1AH1g-hJin. llpppnferl before the Snocorr. mittee on

.TUIlC 18, If);)!), he wa accoIfpRnierl by three other oilcr!'s of the company, inchlding its
then a t;1nt geJ1Pral CO!ln el. ?Jr. Hoy I. ArH,erson. :\Jr Anderson, now the company
vice president (lncl ,,('nerDl COl1n f'l. has pnrticipaterl in tJJe insmnt j1!'ocef'Jing conthmOllsJy,
For esample, be a1)I'earerl " f coun " on ContruenutI' s petition of August 22 , 1HC2 , asking
the CODlIli ion- incl H1iq, m;rself- to f('yjew the examiner s initiaJ (1eci ion in this casc.

Be nppeal'efl in the iJme ('apacity on ContinrntilJ's e:;ce!ltions to that initiaJ (ltci ion and

brief to the Commi sion filerl )Jo'lemlJcr 9 , 1962, eitJler rlocument makes any mention
of the 195Q Snhcommittce JJfarings or of an:- alJegel1 bias or P"c iu(lire OIl m - part

71\Itiloraurll1DJ in SUPPDrt of ::lotion to Disqllalify (October 21, 1964),
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in Lloyd A. Fry Roo(i".9 Co. Dkt. ,DOS (June 30 , 1D64) fG5 F.
1317), B CCR Trade Reg. Hep, Pal', IG 9GS. It is but one of the rele
"Fant factors, hmyever, Hnd must be weighed again t competing consid-
erations , including t.he important pl'lneiple that IlClministratol's , in the
absence of afhrmati,,-e proof to the contrary, ': are assn1led in t.he v\'l'c1s

of :,\11'. Justice Frankfurter

, "

to be men of conscience and intellect.ual
discjplinc , cl1pable of jnclgin!::: a particular contl'o\' ers\' -fairly on the
basis of its own circull!3tances

!' 

nited States Y. :11 Oi' r;a m 3 iT s. 40P
421 (1041). This presumption of fairneos is so 

basic: timt the ccurb
Trin clecide ft charge of ac1milllstratiY8 bias or pre:iudice only after t.he
accllsed administrator has made his fil1111 decision on the merits , t1l1S
permitting a resolution not onJy 01' the bins (lul'stion itscJ1 but an

111uation of the complaining part:(2 ;;pJ'oof oJ c;rect' of tILlt ailcgl'cl

bias on the administl'atin: decision. Yation((l L(Uryei'8 aldtd 
Bi' ou' ne1! 223 F. 2d 352 55D (D. C. Cir. 1D3D) ced. denied ;151 n.
927 (lD56).

The ;;appeal'anccs ' principle , in otl1er \Yorcls is lIot a rigid com-
mand of the law, cOlnpel1ing disqualification for trifling causes , lmt a
consideration addressed to the discretion and sound jlHJgment of tlw
administrator llimseH in determining \yhet,her irrespectiYl' of the 1n\'.
re(11 irements~ he should dis(pmlify- himself ThLl (iJt has beeulwlcl
that the bias or prejudice allrgecl must be 'personaL' flnel theit a men'
prejudgment of the case is not sufEcient. J/ni' Cjuet/e Celnent Jj/q,
(/0. v. Fedu' al T'Iude Co nvnissio'l 147 F. 2d 589, ;HE2 (7th Cil'. 19, 4-;3),
ajj\l Federal Trade Conuni8. .ion Y. Cement lil8titutc. 3;j;3 U.S. CS:::.
700-703 (1948).s In its opinion in that CaSl\ the Supreme Ccmrt held
squarely thl1t members of t.he Feclerfll Tracle Commission are disquali-
fied to hear a case only where their rnincls are ;; irmyocably closed' : on
the matter before therll, D 33;) n.s, atiOJ. This judicial refusal to infer
administratiye bias or prrjnclice except npon proal of ;; inevocably
closed" minds sterns not merely from the so- called ;' rl1Je of necessit.y
but frmH the obvious fnet that the ac1ministrator s performance of his

"See Eislcr l/Iliteri St(/tf 170 F u 273 , 2..-278 (D, C. Clr. 1948), 1-elloe.ed /rom
dorl'f't

, :

1:W S. lS\J (1949), a ense involving the charge tllat .1n(Jge Holtzoff, ba,llJg"
Illvestigaterl "aliens :1ud CornIDunl , Incltujing appellant." in his former pon ilS Spe('la
\sslstnnt to the e\.ttorne ' General. was bln':ed aJJU prejudiced. Tile Court of Appeals IOf

t11(' Distriet of Columhla Cireuit 11eld. ' 'LpO!! reylew of Hleh nn nffdavit we do :oot
Hate to npl101(1 the fullng of the ("Qurt u('Jo,'\ tJ1at the fiffdava sbould be stricken , for it

docs not estnblis.h hias aud J1rejndic(' in the personal sense cor:tempJated b1' the statl1t

,-.

assuming: truth In nll the f.!ct" tnterl , Prejud1cf', to require rpcusatJon. must !Jf' person:!l
nccording to thp trrms of the .stntl1te, and 1mperSOLwl prej1HJice resultIng from a jl:dge
background or experienc(' Is not, in O\;r opinion, within the j1url"ew of tJJe Stiltute
170 F 2d at 271', See also JJol/c!J li111trd Slates 12S F. 2d 67(; (8th C r. ID42), rer
on oner grOlmlls, :=17 U. S. 41:2 (194.

Se(' also XIlt/01wl LalfYCIs (il/ild, IIIIPIIl, 22;i F, 2(J at 5;'5 , :lnrJ Lllliiter Mut. CasuaUy
fliS. Co. oj eYen; "Forl.- La eke 60 F. 2d 3;) (2rJ Cir , 1832) In the latter ea"e, an admlnfs.
trntor hatJ Wl'itT('!J L lettN indiei!tlng, in substn1lee , that. haYbg jnve"Ugated the matter in
qu(', ti(jn to lJh full satisfaction , the formal be:Jring wus a mere formaiit:;. , In response to
a charge of prejudice, the court sailJ: "However tactless or uucleslrab:e SllCh remarks may
haYe be('!!, they fell ,liort oj a statement that llOthinfJ that might be lI/i01t' 11 a( such a
lierlriu fJ '1'-'011/(/ c/'ol/ge hi" liil/rl They r/ir) 110t 'indicate that !Iii! lIiillt/ iC(IS /lot open
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stat.utory duties is presnmed , in the absence of clear proof to the con-
tnny, to be not only regular in all respects but affrmatively in the pub-
lic interest. As one recent commentator has smnrnec1 it up, ': every
adjudicl1tor has a, positin-: duty to 'fulfill his adjudicative functions
unlE', a.ctnally disqualified , and bot.h the individual part.ies to a con-
troVfl'sy and t.he public at large have (1 ycsted inte,rcst in such a,dmin-
istrRtor s participation in the case involved. Consequently, while 

administrator should scrnpulously search his conscienc.e to test his
impartiality, it is ahnost as great a fault to employ self-disqnaliflcation
ton readily as too spRringly". 10

The real dificulty with respondent s argmnent in the instant case is
that, even t.he ;; a ppearilnce of bias and prejudice is hu:king. Nothingin
the 1050 Subcommittee, proceeclings point.ed to by rpspomlent meets its
own t('st of whether ;; objecti\"e fnct.s '. hnTe been sho\"\n that ,yould sug-
gest such bias or prejudice, to the '; impartial observer:' Respondent

elf noticed nothing of the, sort vi-hen it brought. the. case 1Jef'ore Jnc

and the other commissioners in IDG3. and T see no reason io believe it
would be less sensit.iye on the qucstion than an ;'impartial obseTver.

nl' ponc1ent s further sng:gestion that nchninistrators mnst be c1is-

cluaJified from hearing 11 case if there is S011E evidence thnt they have
made '; somc rneasure of adjndglllcnt of the. , , law prior to eonsider-

:l:inn of the particular c;:se
'~ 1 \yollld have ! if accepted , the ~ing111ar

cli.s,ldyantag8 of (1isqlloJiiyillg ilny aclminjstl'f1tor Ol' jndge the second
jrne a particular l('gnl question came lwfort' him. As the Supreme

Cnurt. has said: ;' ?\ either the Tumey decision nor any other decision of
thi:? Conrt would require us to hold that it ,yould b( a -dolation of
J''l'ocedural clue process for a judge to sit in 11 case lfter he, had expresse.
nn opinion ns to ,yhether certain types of c.ondl1et were prohibited by
la\y. In fact, judges fre(plently try the same. case more thnll once and
decide identical i:-sues each time , although these issues involve qnestions
oJ both la,y and fnct. Celienlln8titute s(l7)(a 8:1:J U. S. nt 703. A-\nc1

:lddecl the Court, '; the Fec1eTl1l Trade Commission cannot possibly be
UI!\1el' stronger constitutional compulsions in this respect than a conrt.
lhid. If tho Commission s opinions e.xpre:-sed in congressionally re-
quired reports \yould bar its mernbers from acting in 111iair trade
proceedings , it ,I"olllcl appear that opinions pxpressecl in the, first basing
point unfair (Tilde proceel1ing ,youlc1 similarly (lis(llWl1fy thelll frOTH

f-I' l' passing on another. See ;JfOl' i)W/l' Y. nifed Stutes 313 U. S. 409

It) (liI.I! proof, I,\a onl - tbat \Y!let1 S0 flJil :\1; f':-amination lwd bt' cn ma(Je IJD mftttcr8 affecting
11;;' j"' lllt Wf're 11\;el, - to be dr\- f')ojJCll, " 60 F. 2d at ::;S (emphas1s a(lrlf'l1)

J' Comment

, "

I'rrj\J(Jjef' :\Ilcl Oil' _ \.lrn1Jlistrntiyr Procf'ss " 5f) XorthlCe8' ern Univ. L, Rev.
21e. 2.83-2::-1 (emphnsis ;:(Jd('(l) (:\JiI l!Jlle 1964). See a S(1 L:\w

, ';

Disq\JnJificntloIJ of

SEC Commiss10nel'S ,-\lipoillje() From thc tnfr. _'1 moO' Treat , H . A.. 11olman and tile Threat
to E:-perti

'. -

10 Cornell I" Q, 237 (,Yinter HHi4) , fDr 11 pnrtir1llarl' V€JJl'trnting r1iseussion
of lJJ" pJ'olJ1em posP(l h"" tile t()o- rl'f\(1 - f1!sq1:nJificntlon of n(lmlnistrntoJ's.

11 Continentnl's ;' :\Iemornn()uil in SupjJort of ?lIotion to Disqualify," Oetober 21 , 1964
(eTr' p!lfsls ,ulded1
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tJ21. Thus experience acquired from their ,york as commissioners would
be a handicap instead of an advant.age. . . , ld. at 702. Indeed , it

is hornbook law that the kind of "persol1111" bias that clisquaJifies

11Ja'lquette Oellwnt , supf'a/ Eisle,'

, .

sulHCf refers to Rll " irrevocably
closcer' view of the particular parties or facts involved in a specific
case , not to the adjudicator s preconceptions about the lan' Bias in
the sense of crystalliz.ed point of vipw about. issues of la,,-\, or policy
is almost universally deemed no ground for disqualification. " 12

Our Lloyd A. Fry rnatter ::, and Tc,l'((:o Tnt. 

y, 

Federal Ti'ule Com-
llriS8Z 336 F. 2d 754 (D.C. Cir. 1064), hoxe no be u;jJ1g on tIll in::tnnt

question. Fry involved , as lIlY J\.femorandmll was at pains to emplwsizc
preu1iaT facts" that Hre clearly not present here , particularly the. fact

that its size and conduct had beell such that I had , in truth , retained
some personal reco1Jection of -its business practices. ""Vhile my mind "IftS
certajnly not " irrevocably closed" on dIe issues posed ; and 1 was thus
not compelle.d by la,\\ to disqualify rHyself Cement Institute , supra
333 lJ. S. at 701 , I thought the Cil'Cl1mst.nnces there unique enough that
on balance , my withdrawal ,yould not be. inRppl'oprinte. The 1'e;(;(/('o

case is even Jc:;s applicahle here. Xothing \1'I1S invoh-cd there but the

precise 'HJl'ds of a particnlnr speech. ITonts that the court C'on3trlled

as indicating that I had prejudged in 1861 a. case not hcarclllnti1 two
years later, in 1003, The ,yords found dis(lllnlif -il1g thcrc rHo. not

needless to say, present in t118 instant case. See Pure Oil Co. , et cd.

Dkts. 6640 , fjQ , 6SDS , 7;5G7 , and 83:-) ( Iemoranc1mn of Chairman

Dixon), Octobcr2iJ , 1964 LP. 1552hereinJ.
I have previously cliscnssed in considerable, detail my view of the

variOlls considerations involved in ca es of this sort. CainpoeU Tayya'd

supra; LloyrZ A. Fry, SUPTCl/ and PUj' e Oil Co" supra. Rather than

repeat them ben-: , I refer respondent to lIlY discussion in t.ho e Ca

and the. authorities cite(1 there.
Finany, I want to say here that I hayc "scrupulously searched my

consclenee" and hereby a5Sl11(j this respondent that , jnsofar as any man
can know his 0,\"11 mind, I ha,vc made absolutely no prejudgments of
any kind in tl1is case, nnd harbor no biases of ::my sort against
Continental.14 I think it my duty to continue my participation here

Davis, 2 Admillistmtiue LfliO Trrnti 130 , 131 (1958). '; 0\11' tradition rightly jn-
terpreted is tb,.t the :iu(lge sboul(l l'e lH' nl!fll to\\-flrrl t!:e questiun of whether the sppeific

defemlant is p"ui1t . It is ," l1€l'Hrsion of ilIat trDdirio to c1emanU that the judge be

neutral tlnnn(l the purposes of 11:e l L"- hI. nt 13 , !l. 28 , (juoting- Jaffe

, ';

Tbe Reform

of Administratiye I'roceuurc, " 2 PI//). A.d. ReF. 141, 14!J (1!142).
13D!,t. 7DOS (.Tune ;:0, 1964) (:Jlecnorunllum of Ciwirmnn Dixon), 3 CCll TrfliJe Reg.

Rep. I'm' . 1fi 968 (6,) F. C. 1 :n7 J.
. RespoIl1ent assul'f'S me tbflt d it is no nnSWf'r to thf' motion for the t(lmil1istrfltol' to

SIl:" hf' (Iof' jlot lulio1" 1InrJer an,y uf these infirmities ' . ::Iemo:' uDllt;m in Support of :JIotioll
to Dis(jlJfllif- iOctober 21 , 1fJQ1). In SaUol/a, ! LW!f,ler, GI/ilrl , iii/pro, howe,-er, the Court
of Appeals for tlc District of Colilmbia Circuit IJowd tl1C cJJflrg-ed flc1rninistrator s nfthlil'lit

denying his prejudgment anel explaining tJ1at the only (leter!llination thus faT made 11Y bim

is that tbe c'liclenl:e warranted his proposal to designate, !l prelimhmry and ex parte

detcrminatioD. He l-eaffnns 'Under rwth his intention ' to mal,e aD impartial final oe-
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particula.rly in view of the fact: , as noted , that not even Continental
questioned my fairness until many mont,hs after the Commission
decision , \vith my participation , on the substantive price fixing question
ilwol\' ec1 in the matter. If Contincntal diel not. consider me biased on
that crucial question- and , indeed , does not aJlcge I am biaseclnow-
I can see no reason .why I should now withdraw from participation in
the Commission s decision on the much narrower jurisdictional ques-
tion remaining before it.

OnDER DEXYIXG .fOTION To DISQ"GALIFY

Hespondent Continentd Baking Company; by motion filed Octo-
ber 21 , 19G4 , has requested that Chairman Dixon withdraw from pa.r-
ticipation in this proceeding or, in the alternative, that thB Commis-
sion determine that he be disqualified from any consideration or
participation in this proceeding. On X ovemGer 4, 1964 , Chairman
Dixon filed with the. Commi sion a memorandum denying existence.
of any grol1uc1s lor his dis(JuaJification from parlic:pation in this pro-
ceeding. As was stated in Ameu cr!n Dyana-mid Co?npany, et al.
Docket 7211 , Order Denying :lIotiolls t.o Disqualify, December 

lDG1 :

PJH1E'1' jJJf' ('OJJlmi" inn ; lll'flctice, clisrl1Hllifkntioll is tl"'fltec1 ns n. mmtel' )1ri-
Dwrily for determination L,y the indiyjclunl member concerned, resting within
the exercise of his souncl find responsible discretion, The Commission beliG'I
this j)l'flctice to be propel' and consistent with the law-

In this case , as in -, ?lw'piccUI Cyanamid no basis 1'01' departing from the
normal practice ha,s been sho\\n. _Accordingly,

It is oTdend That the motion to disqualify Chairman Dixon from
participation in this )Jroceec1ing be , and it hereby is , denied.

Commissioner Dixon not pa.rticipating.

I X TIlE ::L'\ TTEn OF

S1iN OIL CO~IPANY

Ducket 6u-ll, OrdcJ' (Iud Opinion , S01)- 1(;, 1964

Order denying respondent' s motion that Commissioner :\lacIntyre he disqualified
from participation in this proceeding.

Rl' SPO.:SE TO :JloT1o:\'

By l\JAclxTYHE Comm/issionei;
This is in response to respondent s motion fjlecl herein 1\oH:mber 10

196 that I decla.rc myself ineligible to participate in t11is proceeding.

terminatio:r, on the bflSis of the uumini trath' e record before me.'" 225 F . 2(1 at 555
(emphasis added). See also f.hdtcd States Y. MOl'gan

, .

1/pl"a wllere Ju::tice Frankfurter,
finding- liD bins in Ii 1etter written by tbe Secretary of Agriculture, referred to the Sec-
retary

:: "

patently sincere. ' . (andJ dignified denial of bias. " 313 S, at 420, 421


