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eeeding or, in the alternati"\e that the Commission cleterlli1l fImt he

be disqualified from any cOllsiderft,tion or participation in this proceed-
ing. On K Q\-embcr 1:2 H)G , Connnissionel' tcIntyre fied with the

Commission a l'espons(' denying existence of fillY gronnds for his eEs-
qualification froni participation in this proceeding. As \Vas stated ill
Amo"ican C'yanw/7/id Cornpany, et al. C. Docket No. 7211 , Order
Denying Iotjons to Dis(j11alify, December 20 , 1DG1 (59 F. C. 1488J :

lJlldel' the Commission s IH'actice, r1isqllaliieflUoll is tl'eatecl as a llfltter
primarily fOr rle/erJlillf1tion by tJ1e incliyidw:tlll('mber cOllcel'necl , l'C'sting ,yitlJin

t11e exer('ist: of his !'onnc1 and responsible (liscrction. The Comllissi()l1 belieyes
this practice to be propel' and consistent with the law.

In this ca5C , as in Amel'lcrrn CY(liwmhl no basis for departing from
the normal prnc1 ice has ueen shown. Accordingly,

J t is of'leFed That the motion to c1iscJl1f1if T Con11lissioncr )IacIntyl'c
from participation in this proceeding be , fincl it llEreby is : clenicd.

Commissioners Dixon flnd :JlacInt)"l'c not part.icipating.

Ix THE .:L\TTER OF

C-U VEL COHPOIL\ no:\ 1'1' A1..

D()r:/:ct80'.. Unl(T !lild J1UiiO/'(/!lIi"ifli, Sr)t'_

, ),

'I'

DreIer (lisllis,;.il)g l'CSPOJ1d( lltS ' motioll tll:lt chail'llf111 lw eIis(j11:11jjJe,1 Ix'cml,,,e Ole
clwil'man 8IIa sJwntc 11,1(1 disrplalified l)irnsclf,

.:h:)IOIl.\XDuJI err CH.\llDL\X Drxox

xmT:\IBER 17 , lGCe!

Uespondcnts haye moyccl that I \\itl1clnny from p;llticipation in
this pl'o('' ccling nJleging- that 11l1n (l1spJa:n: cl "bjas ~ (l1cl ;'prcjudice
ag.aiJlst tl)('1l in t\', o p,ll'ticlllar , Fir L the:, quole hom an October
lUG-l deposition oJ a So,,- York nttorl1cy PJlpagC'(t in IH';yate pJ';\ctjce
fl :.11'. Louis C;, Greenfield , in \yhich l;e purports to rcJrLte 11 COlFer-
sation he says he lwc1 \\ilh me in lOCO \dH n I ,Y(l Coull el ailcL Sullr
Directol' of the, SPllate \lltitr115t and .:Ionopoly Sl1bcommiti( c, In
this clepo!:iU0J1 : .:11'. Grf'f'lJnelcl tly th;lt \ H COilJscol for certain 

l'E'spoll(lenls : fnuJchisecl (lealers , he \ itE'd the Subcommittee in 1080
to compbill of C llH,rS bu inps pl'r1ctice , He ;lYS he s11o,y('(l mE"
certain documents flJ1(l that : ai'ter reflcliJl!2. thcm , I exprEssed the yie\\
that Carypr pr((cticcs \\ ere llnL\\\ fl!1 uncler the. antitrllst la,y

Respondents econcl contentioE is S011W,y111t, cliDicnlt, to fono,\". 
I read their moying pfl JerS , they are contending (hnt the ill\-estigation
by the Fp.(lera.l Trade Conuniss1on that culminatec1 in the in~taJlt
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proceeding had been a,bandonec1 prior to my taking offce as Clulir-
man in larch of 1861 , and that I ca,used it to be revived , presumably
out of the Salue b.iR5 and prejudice I am alleged to have expressed in
the lDGO con\ ersation referred to above. Reference is also made to
the fact that the- Comrnissiol1 , including myself, rejected a. proffered
conSl nt scttleme,nt in this proceeding, agl1inst the recommendation
of the staff, ill lHarch 1063. I gather I am supposed to have caused
this l'cjediol1 : nga,in out of bias and preju(lier", .Finally, respondents
afIlc1avit recites t.hat the private attorney who has made all these com-
plaints against them , and 1Ihoi8 now represcnting a. number of
Carvcl's franchised dealers in an antitrust, trcble damage action now
pending in the united States Supreme COUl't l is a fanner cmployee
of the Federal Trl1cle Commission , having worked as an attorney
inn' sbgator in the Commission s Key, York Field Office frorn ID48
to 1956; that. this attorney conferred with the Commission s attorneys
thr.t conducted the inl'Pstigation of this matter in our K elV York offce;
and that Olll' trial attorney, in replying to ?rIr. Greenfielcfs various
letters of complaint to me and the Commission , thflnked him for his
cooperation. " Hespondent.s al o think it ': interesting" that the Com-

m15510n ': chose " as the day on \,hich to notify re::IJOndents of its
intcnt.on to issue the complaint in this proceeding, "the first trial day
ill the trelJle damage Hction against respondents Dwntionec1 abO\
Further , respon(lents recite, that, at the IJeflring in the instflllt matteT
they requested that certain of their documents received ill evidence
by our J1earing examiner be held in camera lest it '; bccome avr.-J-
able~' to :\11' Greenfield and his associates; that " it \Vns respondents
belief (hat Messrs. Greeniield and Rothstein had participated in a
conspiracy the purpose of which \jas to destroy respondents ' busi-
lless: and that t.here \yas a danger that. information in the material
produced by respondents \\ culd be utilized in furtherance of said
con pirncy. :' 2 Respondents add thd they haY8 sued :Mr. Gret:nfielc1 and
ot.hers in the eY\" York Supreme Court ;j for this alleged (: conspiracy.

The inference sought from all this , I gather , is that I a.nl ill some
ay connoctecl "ith this aJ1eged effort to oppress resp01Hlents. If so

jt is prcposterolls. As respondents ' olin moving papers make quite
clear: tlle letters of complaint :111'. Greenfield 'i Tote to rno rcceived no
speciRl attentjon; instead , they 'ivere referred to the stan and answered
in l'ont.lne fash10n. Tlw phrase in the staiI:s letters that respondents
found paniclllaTly sinister tl1a,nk you for your cooperation

lSUSlJer v. Cn!'u:l Corp. 200 F, 81Jpp, 630 (S. y' 1962), aiI'd, 332 F. 2d 50:: (2d C1r.

J864), cert, .fnu!tcri Octolwr2E; , 1864.
Aff, chyit jn St1l11lort of rot on 16-17 (;\ovcmber JO, 1964)-

1 1"1"IIICII;'8C(/ St(ji"3S oj .Yew .Yotk, Inc. et ai, Louis G. Greenfield et al_ Y, Sup. Ct.
\Yestcbesi:el' COlll)t
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is routine. in onI' correspondence with compla, ining parties and 11em-
bel' of the public in general. _r\ny citizen has a right to complain

about "\yhat he conceiyes t.o be a violat.ion of the la"s administered

hy this agency. "A person who deems himself aggrieved by the use
of an unfair method of competition. . . may of course bring the
matter to the Commjssi011 S attention and request it to fie a com-

pJaint. Fedeml Trade Oummis.io," v. Jilesne?' 280 U. S. 19 25 (1929).'
The fact that acomp1aining party has also filed a private antitrust
action in the fecleral courts has no bearing on our proceedings. The
private action LS anlilable to " any person "\yho shall be injured in his
bLl iness or property by 1'e, l1son of anything forbidden in the antitrust
h,ys, It has been grnnted by Congress for the vindication of private
rights. The Federal Trade Commission , on the other hanel , may bring
an anion ;; only :if it shal! appenr 1:0 the Commission that a proceeding
by it in respe,e-t thereof T\ould be to the interest of the public

' . . . .

Public.jntel'cst may exist although thc practi e deemed unfair docs

not yiola.te any priyatc right." l(le811e)' : supra. at 27,

Snch private actions: ho\\el'el' , because they incidentally serve the
public. interest in promoting observance of the la\\ , ha.ve been givcn
en:l'Y CllCQnrngement by Congress. In Lan'luT Y. l\!aiional Screen Serv-
ice Corp. 34D U. S. 322 , 329 (lD55), the Supreme Court expressly
noted ;' the IJublic intcn'.';T in yigilant enforcenlent of the antitrust
Ja- ,:s through the instrumentality of the pri'Tate treble-damage action.
This ,yn2 rea.fFirmed e,- en more recently in Bergen D1'ig Co. v. Parlee
DCfU/S Co.. 307 I;' . 2d 725

, '

727-7:28 (3d Cir. 19(-j2): "\yhere the court
ObSCITCcl: '; Priyutc ,lci-ions are an lInportant means of enfurcing the
antitrust Jay:s of the -enited States. Snell actions are a yehjcle lor
scrying not only the innnediate interests of the l1i:g-allts , but the con-
tinuing intne t. of the public in 11 smoothly functioning and unob-

uct( d system of commerce. Congress voiced its recognition of tlle
impol'ta, nce of privMe actions by enacting special provi~ions for treble
cbmnges and nitol'ncys ' fees. See, also Loevinger Private -,c\ction-
Thl' , Strongest Pilar of Antitrust :' 3 Ant'ltJ' ust Hu1letin IG7, 168

C?\larcll-Apri1 H)38L noting that the '; private action automatica.lly
puts a host of interested and "ell informed persons in the enforce-
lllent force. It, "\yould take a vast bureauc.ratic army of government
"gents to begin to equal the. effectiveness of interested pri\cate parties
ill policillgtheRlltitrllst 1a"\Y8.

f'pction 1.11 of 0\11' Rnle of Practice p1'o,jdf' tbat: " (a) ..ny ir,dividuaJ, partnf'rship,

corpor tio!l, n ,;oc:f. tion 01' 01.gfluizarion mn:;- re(jup,,t tbe CornIli jon to institute it ))ro-
cceiling in respect 10 :. 11:;- nwt(er on',' \,-l1ic11 tl1e Commission lJ; jurisdietioll. (b) S1H'h

reql,est 1101il\! il(' in tl1e form of :, :Jf'(1 statement setting forth t11e nJ1egecJ violation of
l:cw ,wd the !lnmr nli(l f!(i\l1'P" of the perso:J or ;)enOIlS complained of, :-o forlls or formal
procf'dures l'c rHj\lil'cll
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Like all other citizens t.reble clnl1ulgc 1itigants have a right to ex-
a.mine the public records, including the testimony and exhibits re-
ceived in publicJy held adjudicative proceedings , of the Federal Trade
Commission. For us to hold such materials in ca'mera for the pnrpose
of concealing them from actual or potent.ial privl1te Jitigants ould
lms be square.ly contrary t.o the expressed wiD of' Congress. As \\

said in H. P. Hood S01l8 , Inc. 58 F. C. 1184

, "

we firmly believe
the best interests of tbe public arc served whcn a,ll interested persons
may, if they so desire , familiarize tlwmsclvcs with all aspects of an
a.djudicative proceeding. And it matters not whether tlwt person
interest. is motinltecl by an intention to intelTene in the milttoI' , to pre-
pare for or1wl' litigation , to "Tite an article or by mere curiosit:,-

, . . .

CeTLliJ11 ' the exposure Gf the respondent to possible tl'ebJe, c1nnlfge

actions is not the type, of injury which Iyould constitute ;good cause
lor secreting tllis el' iclence. Phcing documents " i'iJ camei' for this

H'flson \YOlIld consti1"ltc n dirrct attempt to frustl'otl' and (le-feat the ';I- ill
and intent of COllgres . . . , Congl'l' s intellde(l that .such IJriyate snits
Iyonlcl ::upplement and bolster the 111ltitrnst enlorcenwllt eHorts of
gon' nlIlpnt prosecution. . , , Our ciIorts shoul(l be directecl to aid-
ing, not hindering, priyntc C'llfol'cement. of the antitrust h,ys. ': 58

C. at 1J86-1187 , 1189-1190.
csponclcnts ' charge here that the COllllnissioll S staff was aided

ill its inn:stigation of this matter by persons "ho later brought a
priyate, antit.rust action, and that those persons, in turn , have at-
tempted to avail themselves of the adjudicative rec'ord amassecl by the
Commission s staff attorneys in this proceeding, is merely an asser-

tion that the Commissiou s attorneys ha.ve been performing t11eir duty.
s fo1' respondents : implied Rrgument that I ha, e been personally

directing the stair's investigation and prosecution of this matter
sufiiee it to say that: ,yhile I \\'as a member of the COlnmissiol1 I"he11
the complaint issued in 1962 , I \'-as unable to recall even the na.ture of
the charges in thl1t cOlnpbint ,,-hen the instant motion ,,"as brought
to my attention. It \\' l1S onJ:.\, afte1' refreshing my recollection that I
\vas able to remember a visit to my oiTce a.t the Fcc1l2l'l1J Trade Com-

mission by the complainants :1ttorney, Ir. Greenfield, A..s I recflll
the mRttCl' nOli , his complaint \\-as referred to the staff like 1111 other
eOllp1aints that come to my oiEre. I know nothing l1bont tlw subse-
qucnt progress of the case , except that I joined I\ ith the other members
of the Commission ill voting for the issuance of the c.omplaint more
than a ye;ll' ago , l1nc1 that it is now on my calendar for oral argument
before the fun Commission in the next fel'- clays. I have not cont.acted

"n,I of I'rrlctirc, ji 1.13 iJ1
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our inyestigative or triRl attorneys aoout t.he case or othenyise inter-
vened in its routine ha.ndling ill any shape , form , or fasl1ion.

I am eyen more in the dark about the conversation I am supposed to
have llRc1 with l\fr. Greenfield in the Senate Snbcol1111ttee s oflccs

in 1960. '-\.s mentioned above , ::Ir. Greenfield has stated under oath
that he did talk to me then, that he sho,yec1 me certain documents he
considered proof of Carvers un1a\\"lul business practices , and that
after rending them , I expressed the view that the.y did in fact evidence
a violation of law. ,Yhile I hayc no inclelJendent recollection that the
('onYel' ;ltjOll took p1tcc , milch h ss of what. ,yas said-and thus haye no
recollection of the, charges he might have made or the materials he
might haye shown me to support them--I have no reason to doubt. that
it did in fact occur or that I (lid express a view as to whether the
practices he c1escribc(l amounted to a, vio1ntion of the Rntitrnst laws.
As counsel for the Subcommittee , it ,,-as my duty to receive such com-

plaints fronl aggrieyed members 01' the public and evaluate their
reh:Vflnce to the S11bconllnittee s studies of the effectiycness of exist-

ing antitrust la,ys and the possible need for additionnJ legisbti01l.
Such a conversation , hOlTeVel' , wOldd not disqualify me to hear the

in.stant casc. As I mentioned aboyc , I don t rClnembcr the conYE:l'sa-

tion , ancl I certl1inly don t remember any ': pI'ejuclices ' or ': prejlldg-
l1eJ1ts I might hayp cntertallH:d then. If I 'Yl1S shown something by
~lr. Greenfield in 1DGO that lee! mc to believe then that Carvel had
violated the antitrust la\\s , thc internming four years have erased it
from my mind. J-Ience I hold no present ': prejuc1gmcnts" about t.he
instflnt case.

But even if I hae! total recall both 01 the material, Ml' GrcconfieJd

is said to hflve shown mein 1960 and the conviction I am supposed to
hnve expressed then , this would not, as a, matter of law , clisqualify me
here. In .lfwy/uette Cernentll/fq. CO, Y. Fedm' a.? Trade (' 0"/1nission , 147

F. d 58D , 5D2 (7th Cil' 1945), the court passed on this issue squarely.
The l. edoral Trade Commission had conducted a thorough invest.igfl-
tion of the :' basing point sysLem " ilS it ,vas 11secl in the cement industry.
Then , pursuant to statute, the Commission " reportecF its fin(1ings and

conclusions to Congress and 1: the President. Its principal conclu-

sion was that the Industry s basing point system wa.s it pTice fixing
device and thus unla\\-ful uncler the Sherman and Federal Trade
Commission Acts. 'I hereafter the Commission filed a. fonml. complaint
against virtuaUy an of the country s cement prodncers : basing its
charges all the earlier abasing pojnt" inyestigation. J\IaTqllet.tc , alleg-

ing that the Commission l1S a body had ':pre.jlldged" the issues in its
reports to Congrcss and the President , demanded disqualiiication 01 the
entire Commission. The court of appeals said: "It has been held that

:=j(j-

SS- 70- 100
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the bias or prejudice alleged must be :persollal l1nc1 that a mere pre-
judgment of the case is not suffcient." 147 F. 2d at 5D2. The Supreme

Court affrmed Federal Trade Oommission v. Oement InRtitute 333

U.S. 683 , 700-703 (1948), declaring that the test in such cases 
whether " the minds of its (the Federal Trade Commission sJ mem-
hers \\e1'8 '!/eL'ocub!y cZosed on the subject of the respondent:s basing
point practices. " 333 U.S. at 701 (emphasis added). The Court pointed
out that, ",hi!e the members of the Commission had thus started the
formal adjudication "\vith a provisiona.l belief that the charges in the
complaint were ill fact true, the parties charged had had every op-
portunity to change the Commissioners ' minds: "Here : in contrast to
the Commission s investigations , members of the cement industry wore
legl111y authorized participants in the hearings. They produced evi-
dence-volumes of it. They were free to point out to the Commission
by testimony, by cross-examination of ,vitnesses , and by arguments
conditions of the trade practices under attack "hich they thought
kept. these practices within the range of legally permissible business
activities. 17)id. See also L1J.1nbc'i ill-ut. Casualty Ins. Co. of il'
Y 01'1,; v. Locke. 60 F. 2d 33 , 38 (2d Cir. 183:2), 'Iyhere the court held
that certain stnJernent.s made by an administrator did not require
iJisqllalificat10n because "they fen short of a statement tha.t nothing
th:1t might be shmn1 at snch a herning ,yonld change his mincl. ,
They did not inclicRte that his mind ,\as not open to any pl'OOl. . . .

In fact , as I pointed out only a, few days ago in Pure Oil Co. et al.
Dkt. (irAO ('1. al. (:Iemornndnm of Chairman Dixon. October 
19(-)4). 3 CCH Trade Heg. Rep. Par. 17 .1I:- p. 135:2 herein J. eYl

nwmbel" of this flgency. being n qLlir('cl by statute to have ' re:lson to be-

lieve" the Jaw has been violated prior to joining in the issuance of a
.formal complaint, Section 5 (b) of the I' ederal Trn(le Commission

, 1:') r. c. ,-L') (b), ;' ('l1n neycr come to J1is nc1jHc1icatiyr" task ,yith
n mind ,,-holly deyoic1 of factual information about the subject bciore
him. The stntutory scheme. . . positively eqnins him to ent.erta,
a proyisional conyiction on the subject before the charges aTe even

lodged." See also my memoranda in Ca1npbe7Z Ta.gqa'it Associated

Bakn'ies Dkt. 7D88 (l\"y 2 , 1963), Trade Heg. Rep. Par. 16 39D (1961-

196:) Transfer BiDder) (G2 F. C. 1-1D4 , 1498J; Hoyel A. FI'Y Roofing
00. Dkt. 7D08 (June 30, 1DM), 3 CCH Trade Heg. Rep. Par. 1G 968

(Go F. C. 1317J; and Bakers of 1Vcddnqton Dkt. 8309 (Koycm-

bcr 4. 18G-:! I:p. 13CJQ herein . Since I haTe no perSOllf1J rccolh'ctlon of
the 1960 COnYCl'311tioll referred to above : know yjrtuRlly nothing about
the, in tant case, and thus kno" for a fact that I have no convictions

01 an ' sort !IS to y, hethel' respolldents h:tye yiobted the la\\-mnch
less all " irreYo('abl - closec1 mind on the snhject- I am plainly not
reqllired to c1isqlW1ify myself her8. Cement lnstihde sulJia.
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Howen,., as 1 hayc pointed out in the Campbell Taggart and F,'
proceedings supra one of the factors to be weighed by the adjudi-
cator whose fairness has been challenged is the matter of "appear
ances. ': It is indeed important not only that jll tice should be done, but
that it should "manifestly and undoubtedly be seen to be done.

Rex Y. Sussex .Justices 93 L..K.B. 129 , 181 (1924). It seems to
me that, in the unique circumstances of this case , particularly the
:fact that I cannot recaJl the conversation in question and hence am
pmyerless to explain or deny the statements attributed to me, the only
way I can completely and conclusively prove t.he baselcssness of these

bia, " and " conspiracy " charges against both myself and the stair is
to withdraw.

I shall not participate in the Commission s deliberations or deci-

sion in this proceeding.

OnDER DrSl\IISSrXG ::loTIOX To DrsQIJAL1FY

Hespondcnts having filed on November 12 1961 a motion that the
Commission disqualii'y Chairman Paul Rand Dixon from participa-
tion in the adjudication of this proceeding; ftnd

Chairman Dixon having determined 8na sponte t.o c1isql1a1ify him-
self therefrom:

It is ordered That rCi:pondcnts~ motion be, and it hereby is , dis-
missed as moot.

Commissioner Dixon not pa.rt.icipating.

I" THE :JL\Tn:R OF

KC\OLL ASSOCIATES , INC.

Docket 85-4.9. Ordcr 1101;, , 196.

Orcler reopening tI1C jJl'oceeding fol' tl1C receptioll of te, tjmol):V of Bel"wrd Tl1l'iel
and Ernest Brad And such other evjdem:e 11S UW ex;,111iJ)(1' (1eems pertinent.

OnDER DIimCi'XG THE RrOT'EXISG OF PnOCEEDIXG ron THE H.1 Cl:PTIOS
OF' :Fm TII1 n :EnDEXCE

On IVl1rc:h 31 , IDG : l'e pondent in the abcJI- cnptioned proceeding,

pursua,nt to SE-;ction :W of the Com_l1i sioll s Procec1p ,?s and :Rnh
of practice (effective -"c\l1g11st 1 , 19G-4) ~ rC(111cstecl pCl'mi sion to file all
interlocutory appeal from an order of the hCl1l'lDg (:xaminer of J\Iarch

1964, denying respoll(1ent s nlotiol1S to exc1uc\e ('C'r-rain c10c.umelltary
evidence on the ground that it hacl been ilJegnlly obtained. TilC (:0111-

mission declined to permit the fiJing of the interloculol'Y appeal on the
ground that ;' poJldeJlt here has not pres( ntQd sllflkient grounds


