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to justify an immcdi:lte derision ,18 to the correctness of the hc,lring
examiner s rulings. :: The Commission has no\\' cletermined to reconsider
respondenCs request to file an interlocutory appeal: to el1tertain tlw
appeal; to vacate the hearing eX l1nincr s order of :Jlnrch 24~ 1904;

and to diTect further procee(1-ngs before the hearing eXRmine.r \':;111

respect to tIle subject matter of the aPI)(al. --!.cconlingly,
1 t i8 onlef'erl That the hearing examiner shall , plll'81111nt to Seclinn
1 (cl) (1) or the CommissioIl s Procedures and HuJes of Practlcc

reopen the above-captioned proceeding for the l'' CepiiOll oJ the testi-
mony of Bernard Turiel , Esq, fl1c1 Erne t Bro(l : Esq, : flncl . llch otllll'
evidence as the examiner deems pertin( llt to resolve the issues raised
by tIle motions of respondent cleniC'(l by the order of the hearing
examiner of :.Iarch 2J , 19G4.

COmJllissioner 1\lacIntyre not participating,

Ix THE )JATTETI OF

FRITO-LA Y , I

Doc/,rt S(jDiJ. Onlu Oi/d. Opinion XOi.

. ,

'?3. 1%-

Ord('J" (1enying rf'!=llolldellt ;; 1lntj'-'il for n. mi, s!l'i;1l !lHL c1i:'ll,i:=snl of compl;1int

OPTXl(r::- OF THE CO:\I IIi'SIOX

By:'fAclxTDu:: Omnmi88'ionei'
This matter is before. the COJlmi sioll on l'espondent s inter1oC'!ltOl'

appeal from the hearing e:saminer s orc1l:l' Pllterecl.July 29 : IDG-:. cll:ny-

ing responclenfs motion for fl mi tri ll and to dismis the compJaint.

Tho facts of the cont.roversy are :simple nnc1 fmy: On I?eorllary :2,
1964 , the hearing; examiner isslH?cl a pretrial order which required
complaint cOlUl5el to disclose to l'espon(lcn connSei the, llame : nnc1

fldc1rcsses of all witnesses which complfint. connseJ expected to ('(111 in
the conrse of the proceeding, On Jnne 22 , 19fj4, the names of flppl'oxi-
matcly 200 prospective \\-11no::5e5 ,, ere turned over to rcsponc1ent":

connsel and on nbont ,Junc 23 : ID6J, complaillt cOl1n el dispf1tched 

1ctter to eflch of the prospective \'\ itnessc:: , ,yhich rend ill part:

It \yill 1)( Df'CCS", J': to (';11i a 1l\111jf-j. of \yitne"s(' s to ("st l1.Ji,.lJ L\ds ('oJJc, r)lir

the nl:1Imfnct,l1(' f\11(1 ,, 1lt' of pota(o chij''", corn cl,;r)" ;1111 pl' ctZf . It i;: nntici-

IJatNl that :;on wil iw (. dled as a willie":, in this (:;1S('. I-Iearing,. \yil nr()hil

u2gin in the fnlL and :'0m' nf\llW , wi(h other \yitnrs"r;: in 0l1l ,uea , h,)"- h :ejl

'Submitted to the l'E'.,:pom1cnt , Frito- flY. find its attorneys , fHl1'SLlnnt to tile

Commh:sioll Hule:- of Pro(.edlle.
Yon ma:; be conHleted by Frito- - or its aUonleys ill connection with 01is

matter ami yon are ad,is('(llbat yon may tf\kc the follolying Caluses of action:
1, DisCl1SiJlg the ea"e with Fl'ito- - or its attorneys,
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2, Discussing tbe case with Frito-Lay or its attorneys witb a COllmi."siOI1
C"oun el in sUI1JOrt of tbe complaint JJ1e ent during the di,sc:n:"sioIl.

3, Refusing to c1iscn:-s tl1e case witll Fl'ito-Ln:" or its attorneys,
In the eyent that yon choose .alterJwtii"e nl1mlwI' t\yO alwH' , jJleaf;e contad one

cf Ow nndel'signecl.

It is re pondenfs contention oeforp. the hearing examiner and here
ihnt this Jetter hns deprived it of an opportunity for a, fair trial and
const.tutes " improper tampering Iyith rcsponclenfs right to free and
compJete access to the trnth and to the e\"idel1ce. : The letter is alleged
to const.itute a breach of the Canon:: of Profes3ion111 Ethics of the
lmrrican BOT .. ssoei:) tioll nnd n \-iolntion of 8 7((') of the Administ.ra-

tive Procedure Act (3 U.sC. S 100U((:) (1Dc!G)). 13ecau,e of the vcr:'
Sl'l'jou,'3 nature of these clwrges lie granted respondent s request to

file this appeal and directed the parties to file briefs in support of their
VIew,

TJ1e. olntion to the question here raised must be found within the
four corners of complaint coun cl"s letter it elf , for respondent alludes
to no additional facts in s11pport of it3 appeal. It cloes not c1ail1 for
eXi\lnple that any of the prospective witlwsses hl1Te either withheld
ini'onrwtion or refl1s('c1 to talk to respondenf.s counse1. He ponc1ent.s
aIJegatiolls of prejudice arc basec1l11Jon fears of fntul'C occurrences and
not upon a pragmntic shcnyinp: of injury- This i a real dist.inction in
this matter, for it may wel1lJe that re pondent" appeal is premature,
However , we prefer Hot to pnt on resolution of this issne to a later
date, for sneh postponement Iyolild re(llrire the pal'tif:s (0 conduct the
hearings under a clolld of llncrrtflint.y.

In tlH ir allSy\-er to l'espondent.s appeal brief. complaint counsel aTeI'

that ihe purpo::e of the letter was "

. . . 

io inform t.he prospective third
pfllty witnesses of tIlE Commission s Jinks of Practice , and to di pe1
any misapprehension on the part of prospedive Iyitnesses that the dis-
closure of wit.n( sses to re ponc1ellfs e0l111sel was improper." Com-
plaint. counsel a.rglle tha.t if t.hey had Iyished to deny respondent:
cm1I :e access to tl1eir pl'ospectin; IYitnesses they -nollld han opposed
cliseJosure of the names of witnesses. They nrge t.hat the letter should
be l'efldin its entirety and wIlen so reacL patent 1y does not constitute

1111 attempt to interfere in any \"\(1)' with respondent\ right to interro-
te flnd elicit full information from the ,,- itnesses. As we see it : there

fll' C t.wo facets to the problf:m- The first. concerns comphLint counsel:
intent, or pnrpose in \\Titing the letter and the second is the likely ell'ect
upon the actions of the recipients , whether intended by the a.uthors or
not,

.As for the first cJ.1Cstion it is appaTf:l1t that "\hether re,ad cursorily
or thOl'0l1ghly studied the Jetter ('ontnins no o'lert invit, ation to refuse
to (liscnss t he facts "\it h responclt:nfs coumc I or to withhold pnrt of the
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fRets during nch a cliscl1ssion. But respondent ehims tJwt the invita-
tion is "subtle in thflt implicit in the letter is an "overtone of gov-
ernmental coercion ; that it ,YflS designed to " plant in t11c wit.nesses
minds the seed of qualification as well as refusal" ,Ve are not nn-
RTIare that it is possible to shape men s minds with cleverly disguised
nlUtnc( s of meaning. As a. matter of fact, the science (if it can be caned
such) of propaganda is primarily based upon this technique. ~J ore-
over: "e have frequently issned cease and desist orders against re-
spondents who utilized advert.ising which was litera.lly truthful but
nonetheless deceptive. However , in this instance we can find no basis
for a conclusion that the drafters of this letter lH1d my evil intent.

espondenes ent.ire complaint sj-ems from the fnc!. that the prospective
witnesses were COlTcctl:- advised tlllt they need not discuss the Cflse
with responc1ent:s connsel or could have compbint connseJ present. if
sneh a discussion \Vas held. If these h\o alternatives were offered a.lone
we might hu\"e a. different question , but they were not. alone and were
presented as seeond rlJd third cl10ices bellinc1 the choke of "Discussing
the case with Frito-Lay or its attorneys." Tllls: respondenfs eharges
of nnethic8.1 conduct on tl18 part of complajnt counsel are rejected.

,Ve turn now t.o the qncstion of t.he effect of the Jetter npon the
recipients. As respondent sees it the letter " f c.J oming fl'Or 1 the Federal
Trade Commission , in a, :fanked en\" lope fllld by registE'l'eclmail . . .
impresses tllC \fitness \fitJl tIle importance of the 11 Htter anr1 e8tH bIishes

a "nexus bet,\('c'. the Commission and tJle \\itness ~ a relatiollihip of

mutual interest and concern. " In tllis connection responrlent suggests
t.hft.t ,-vitnesses caned to testify on beha.1f of the gmcernment (Lre not
trustworthy ::even when not reinforced by suggestions such as those
containerl 1n the instfmt 1eHer and flllotrs tllC separate opinion of a.
fonner Commissioner to Hle eJfcct tllflt lw, ing calle.cl as a gon rmjknt
witness " . , . does funny things to peopJe. It e,:spancls their virt.ue out of
a.ll proportion. They become parties to a gl1mc and they are 011t to
have tlleir side win. cspec.ially if their side is t.he all- p01\'crfnl r:ncle
Sam, 3fa.nlw,Urrn lJ?' winp (/O?iJ)(!?I Y. 42 F. C. 22G. 241 (HJ-!:6). It
seems to ns that this nrgnment not onJ:\' c1eni Tfltes the ch 1TflC1"eJ' of the
a.verngc American ci6zcn en nod flS a lyitm\'"s for his g-oyprnment bnt
\\he.n c.arl'ier1 to its Jogief11 cone.usion q11e tions t.he fonllc1!tions of Ollr

Icga,l s:,'stcm. Responc1r.nt is sHving that under the lwst of circllll-
strmces it is impossible to han' a fair trinl - when S11P,(1 by the, goyern-
monl- for improbity is the consistent )1allmnrk of the gOl'ernment
wjtne E:, As ,,:e see i1- the ft 'i- prng"( gm-ernmC'!1t ,yit-1esS is as likely tn be
prejudiced against Ow oYernnwnt case as for it. EYC'l' Y hn'- yer knows
of the c1iffcn1ty in getting disini" restec1 IY1tnesses to inconvf:'niencc
themsel\ es a.nd appear in COllrt. Very fe,,, ('jtizens ~ ancl especially t.hose
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gainfully occupied in making their livelihood : welcome the prospect of
being subpoenaed to spcnd a day or two in a courtroom , oircl'ing testi-
mony in a cause with \vhich they have no immediate concern. This is a
mcrger case, brought under Section '7 of the amended Clayton Act
and in all probability almost all of the 2,00 prospective witnesses are
businessmen connected in some way .with the rnanufacture , sale or
distribution of goods similar to those offered by respondent and the
corporations it has allegedly unla.wful1y acquired. Such witnesses are

not likely to be impressed by a government Jetter.
Hesponc1ent, in a separate but some\VhaL related argument , claims

that the letter , appearing as it does upon the Commission s stationery,
has ;;compromised the ilnpartiality of the Commission. :' It is argued
that the pO\VCl' and pl'esbge of the Commission ma,kc its slightest ac-

tion of great wEight with t.he prospe,chn

\\"

itness and that "' Lil,:lny ac-

tion of the Commission, the ad.indicator in this case: which ,youJd

tolerate the use of its name or that 01' its counsel to influencE; prospec-
tive witnesses to withhold information essential to "Lhe pl'epa.ration of
respondent s defense would. . . violate all pre-existing notions of fair
play and a fair trial." \Vhile it is~ of course, perfectly trne that the
Commission occupies the dual position of complainant and adjlllica-
tor this circ.umstance is inherent in the theory and practice of ad-
minist.rative b,v find there is no reason to snspect that t.he recipients
of t.he letters will confuse the statements of Commission attorneys
whose signatures appea.r over the title ;;Counsel Supporting the Com-
plaint" with adjudicatory action of the Commissioll.

There is much more which could be said on the guestions raised by
this appeal , but addit.ional discussion might well s(' rve to obscure rather
than cnhance onr basic 110Jc1ing which is that. c:ompla.int COlllSePS let-
ter was not cn1cl1bted to fllc1is not likely to induce prospective "\it-
nesses to withhold information from rcspondent~s COlllSel. ,Yhile the
letter might we1l have affirmatively urged the prospective witnesses to
frankly discuss the case with responclent s c.onnsel the fact that the

prerogative of free cliscussjon ,yas offered was snf1lc1cnt to dispel any
unreasonable s11spicion that the "governlnene' -n-oulc1 prefer the 'Ivit-
ness to l'emn.in silent to responclent~s reqllest for in:format.ion. :.10re-

over, if any of these prospective ,yitnesses. for any reason , refuses to
confer -n-ith respondenfs counsel : there are alnple mea.ns axa.ilabJe to

remedy such a situation upon proper appbcatioll and show1ng to the
hearing examiner.

The respondenes right to a fair trial has not been harmed in Hny
way and its a.ppeal 11l1St. and will be. denied,

CornrniSSL011el' Elmrln concurred in the reSl11t.

Commissioner Jones did not pfl.rtic:ipatr.
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This matter having come on to bc hea.rd npon rcspondent:s appeal
frOTn the hearing exa,miner s order entered July 2, , 1964 , denying re-
sponc1e,nfs motion for mistrial and to dismiss the complaint; and

It fLppearing to the Commission , for the reasons stated in the aeeOJ1-

pnnying opinion ~ that the hearing exalliner s order appealed from hRS

not been sho\V11 to be erroneous in any particular; therefore:
It ,is oHleiBd That rcspolldent"s interlocutory a.ppea.l be~ find it here-

uy is , donied.
CommissiollPl" E,lman concurring in the result , and Commissioner

Jones not. participating.

Ix THE .\fATTER OF

ROJHLE PHESS. j);C.. ET AL.

Drwkrt 8(;1,1, OI"ICI' flild Opinion, Dec. lUG.

01"1('1' drn)" ing resllondpnts l'Cfjllf'st 10 disllis:= C())1lJl:lint on p:rollIlls tile book
objccted to 1S llo1onger in general cil'cuLition.

:n;H DEXYIXG REQCEST FOr: Pr:n::nSSIOX TO FJLE IXTEJ:LOCTTOEY

Al'PE.

The complaint iJl this matter charge!: respondents \,ith ha ,. ing made
fn.bc statements and representations ill fl,chertising perta.ining to 
1)()ok ,1nd varions pamphlets concerlling diet. disease : l1nd the heaJth
01' mankind. 011 Non mber 9 , 106"1: respondents _fied with the hearing

eX::lllliller a motion to dismiss the c.omp1n1nt or. in the altcrnatiye. to
cert1f.y t.o the Commission t.he qllestions therein pn:sented. After con-
sidcr1ng complaint cOllJ1sel.s reply to saill motion~ the examiner. by
order datecl ).m-ember 19. 106-:. L1eniecl the motion. On Xovember :2,
106-4 : respondents filed \\" ith each Commissioner a letter. which "vill be
treated as a. reqnest for pennission to file an interlocutory appea1 from
the ruling of a hearing examiner , under Section ;- 20 of the Commis-
sion s Rnles 01 PrHctice : in \\hich they reiterate two 01 the issl1es ra.isec1
in the motion. On Xm- ember 1D6-i. responclents iiJcd a, mernoranclmn
in support of the aboH'-mentionedletter. It is their position that the
two issnes mentioned will bc;eollc rnoot after the trial of the case and
the:," thu l'e(luc3t th:lt the ConnJli ion cOllsic1pr anc1l'ule npon such
issues at t his time.

Hespondents first contend that any ord( l' issued in this ease \Vil1

SerY8 no usei'ul pnrpose and thus \V1ll be a waste of the Commission
t.me and financ.es , hecanse the oook na.med in the complaint js no
Jonge1' 111 genpral circulation and is no Jonger being advertised~ and


