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GIlDEH DEXYIXG IXTERLOCT7TORY ..\.PPEAL

This matter having come on to bc hea.rd npon rcspondent:s appeal
frOTn the hearing exa,miner s order entered July 2, , 1964 , denying re-
sponc1e,nfs motion for mistrial and to dismiss the complaint; and

It fLppearing to the Commission , for the reasons stated in the aeeOJ1-

pnnying opinion ~ that the hearing exalliner s order appealed from hRS

not been sho\V11 to be erroneous in any particular; therefore:
It ,is oHleiBd That rcspolldent"s interlocutory a.ppea.l be~ find it here-

uy is , donied.
CommissiollPl" E,lman concurring in the result , and Commissioner

Jones not. participating.

Ix THE .\fATTER OF

ROJHLE PHESS. j);C.. ET AL.

Drwkrt 8(;1,1, OI"ICI' flild Opinion, Dec. lUG.

01"1('1' drn)" ing resllondpnts l'Cfjllf'st 10 disllis:= C())1lJl:lint on p:rollIlls tile book
objccted to 1S llo1onger in general cil'cuLition.

:n;H DEXYIXG REQCEST FOr: Pr:n::nSSIOX TO FJLE IXTEJ:LOCTTOEY

Al'PE.

The complaint iJl this matter charge!: respondents \,ith ha ,. ing made
fn.bc statements and representations ill fl,chertising perta.ining to 
1)()ok ,1nd varions pamphlets concerlling diet. disease : l1nd the heaJth
01' mankind. 011 Non mber 9 , 106"1: respondents _fied with the hearing

eX::lllliller a motion to dismiss the c.omp1n1nt or. in the altcrnatiye. to
cert1f.y t.o the Commission t.he qllestions therein pn:sented. After con-
sidcr1ng complaint cOllJ1sel.s reply to saill motion~ the examiner. by
order datecl ).m-ember 19. 106-:. L1eniecl the motion. On Xovember :2,
106-4 : respondents filed \\" ith each Commissioner a letter. which "vill be
treated as a. reqnest for pennission to file an interlocutory appea1 from
the ruling of a hearing examiner , under Section ;- 20 of the Commis-
sion s Rnles 01 PrHctice : in \\hich they reiterate two 01 the issl1es ra.isec1
in the motion. On Xm- ember 1D6-i. responclents iiJcd a, mernoranclmn
in support of the aboH'-mentionedletter. It is their position that the
two issnes mentioned will bc;eollc rnoot after the trial of the case and
the:," thu l'e(luc3t th:lt the ConnJli ion cOllsic1pr anc1l'ule npon such
issues at t his time.

Hespondents first contend that any ord( l' issued in this ease \Vil1

SerY8 no usei'ul pnrpose and thus \V1ll be a waste of the Commission
t.me and financ.es , hecanse the oook na.med in the complaint js no
Jonge1' 111 genpral circulation and is no Jonger being advertised~ and
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because the parnphlets specifically na,mecl in the complaint aTe out of
elate and out of print. In its deliberations prior to issuance of t.he,

complaint : the Commission \Tl1S rnvaxe of the alleged discontinua.nce
of the cha.llenged advertising. At thtLt time , it was the Commission
belief that respondents ' present advertising probably sufierecl from
the sa,me basic deceptive themes as did the earlier advertising. As a
result , the a.llegations of the complaint '\\'e1'e not limited to de,ceptioIJ
emanating frorn advertising of the particular publications named : bnt
included deception arising ont of achertising of other pamphlets and
books published and distributed by responc1e,nts. The reqnest for pcr-
mission to file all intel'locntory appeal does not dearly a, llege that the
type of advertising \\hicb 1S the subject of the complaint is no longer
being l1sed : bnt insll'ac1 aJ1( ges only ihat tIle Pil'ticul:H' examples or
their advertising set forth in t.le complaint ha.ve been discontinned.
Since the aJ1egations of deception in the complaint encompass more
tJlaJ1 tlw examples of advertising therein set forth : respondents han'
not Sl1O\\"l1 i1 probability t:hRt pnblic; interest in this proceeding no
longer exists , and , as a resnlt , h:n-e not shm\"n C.il'Cl1E1st:mccs requiring
tho Commission to reconsider the issnance of its eomplaint.

Hespondents next ;tl1egc that their medic.al e:xpert who will t.estify
at the hearing win endorse both th( book named in the complaint and
the flchertising of the book~ Hnd that snch proposed tcstimony rcnd('r
nial 01' this issne unnecessary. I-OIYCH' : O\":n assuming that respond-
ents . medicaJ \"itnesses IYolllcl testif - that the jeleas contajned jn the
book are sOllnd from a medicaJ standpoint. sneh testimony \yould not
compel disrnissal of the charge that t.he a(herti lng of the book i
dec.eptivc. It should be. emphasi;-ed that the compJa, int clocs not allew'
that the ideas and snggestions set fort.h ill the book are :false or of no
medicaJ \"illue. Instead , the complaint al1eges that the 1(h-el'tisiIlg
el'eates tlH' impression that the book contains ideas and suggestions
which , if followed systematical1y, will inte,' alia a.cld years to the
readers ' lives : ei!ectiyely prcvent HHlny diseases : and e.flectl1R.te sayings
on medical and dental expenses

, .

when in fact these ends will not be
aecomplished by a Ia.it.hfnl adherenee to the suggestions set :forth in
the book. Thus , the endorsement. by medical experts of the statements
and ideas containpd in the book is not dispositive of the issue. fore-

, the ultimate conclusion 011 whether 01' not respondents : advertis-
ing of the book is deeepti\'e ~ the qnestion put in issue by the complaint
is one for the Commission to decide after a. full hearing and is not
one which lna,y be. delegated to experts ea.lled by either side, As a
rcsnlt , a hearing on the (prest-ions raised by the complaint is mandatory.

For the aforementionedl'easons. it is the conclusion of the Commis-
sion that respondents ha \'e not demonstrated the extraordinary circum-
stances required under our Rules of Practice for permission to fiJe alj
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interlocntory appeal from the examjner s denial of their 1lot.ion to
dismiss. Accordingly,

It is Oi'(Ie1' That the request to file an interlocutory appeal be , and
it. hereby is , denied.

Commissjoner Elman dissented anc1l.ms filed it dissenting opinion.
Commissioner Jones concurs in the re.sult.

DrSSEXTIKG 01' ISlOX

By EL:\L\X Conun'l887:0"iWr:
The complaint in this matter alleges that a book pubJished by the

Rodale Press , entitled The flealth FindeT contains errone011S a.nd

da.ng-crolls ideas about health , and tlmt in repeating these idea.s in it::
advertising 1'01' tIJe book Hodak is engaged in false and deceptive
advertising in vioJation of t.he Federal Trade Commission Act.

If a seller of It patent medicine misrepresents it.s effectiveness ill
treating a disease , he violates the law. Xothing of that sort is involved
here. Hc spol1c1ents do not sen a,ny prodnct cla.imed to haye therapeutic
properties; an they sen :is a. book cont.aining ideas about health. The
complaint. does not charge that their advertisements mjsreprcsent the
contents of the book; they simpJy tell , and tell truthfully, what the
book is about. Thus. what is challenged here , essentifllly, js the hook
and the l(leas ill it. T1J(sc ideas rnay be silly or sens(:less; but Rocla.ln
has a cOJ1stitntional right to clisserninate them. The Commission is say
:ing, in substance, tlwt Roda.1c JDay haye a constitutional right to
publish The llealth P'indeT but it has no right to ac1yertise the book

1 Pn!'agl'nph Se\cn of the ('(tmpJ j1Jt flJlf'g(',
l'. \RAGRAPJ1 SEVE.\: In t!'nth anrl in fnct:

1, The ideas alltl nggf'.st1ons contained in 'The Health Finder ' will !lot fIsUre reZlc1el'S:
(a) An i:Wl'eaH (1life span
(b) ::Iol'e cnerg.

(e) SnYiJ1g.S on JJwdirnl and (lental cxvenditurb.
(e1) That tbe - wiJ feelltetter than eyer bdore.
(e) Tlwt they wil gain fl)l(1 maintain health.

. '

The Hei\:tl! Fimler ' does not contain the n!Jswer to flJl health problem ilnd wil not
enab1e t11(; I'pn(1rr to.

(n) Free' l)iJl elf of commOJl cohls.
(b) PI'('\"' lJt 0)' cure an types of cOlJstipation
(c) Preyrnt nlcl'l
(d) l'rcH'!lt fa Tig-;)(

(e) PreH'uLgoi1e1.
(f) l' re,eJ1t Ligh hlC10rl p)'es l1)'e.
'), The ideas lli sl1ggesTiC111S containul in ' The Hea1th FiDller ' are )Jot effective in tbe

J)IYI" Plltion, relief 0)' tl'ajlJwJJt of ('nncer. tnhcrcnJosis, infn:ltile jJaJ'aJ sis , heart (1isease,
arthritis, OJ' menull illllcs . :'lm.coH' 1', reJi,;n('(' on tile allYe1'ti jyJg- tntl' Jl('nts nnc1 rtJ1l'een-
tatiolls J'e1:1t:ng ir; j1l1rchnse of the nforesnhl bool;: nnd the nttellc1flIt rJe1fl)" in recei\ing
nc1eql atc treat!lf'llt lJlomptl , ma ' result in relpJltles p)'ogres ioll of tile erions elisenses,
irreparable in ji1' ' to11ealtJ1. crippling, aDlllos of life.

Tj)erefol'e, tile statcmellts and re.'r(! clltatiotis fin rcspondents ' fj(Jyerti;;ingJ as set
fort11 rmi1 J'pj"eI'C(J to in Pn!.agrap1J Fi,e and Six were ann. are fnlse, mislending and
decqHiye "
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even truthfully because "the ideas and snggestiol1s " contained in the
book are not '"efI'ective. :' 2

Suppose someone were to write a book 'advancing the theory that the
ills of OUr body politic would be cured if only the Unit.ed States Senat.e
were 'abolishecl. C0111d this Commission enjoinR.cvert:ising for the
book by linding that abolishing tJle Senate is not an '" effective" cure
for such ills? Surely not. Congress did not create this Commi sion to
act as a censor of unorthodox idea.s and theories in books , whether they
deal with politics or health. "Te shou1d not forget that , in both fields
toclay s heresy may become tomorrow s dogma.

1 would dismiss the complaint as an unwarranted intrl1sion by this
COlnmission into an nrea. from wl1ich it is exdllc1ec1 by the Constit.ution
and the statute.

I N THE 1\1.\ TTEH OF

KNOLL ASSOCIATES , IKC.

Docket 854.9, Order, Dec. , 196-

Order denying respondent' s request tbDt initial decii'ion be fied; compIaillt
('ounseJ sllfll produce for inspection of 1'eSlioncJent :s counsel all documents
fUl'ni:ched by Herbert Pro sel' : amI bearings shall be heard at tl1e time Jlld
IJlace specified by examiner on Ko,ember 30 1964,

OH.DF.H RULII\G ox IIEAHT G EXAl\IIKER S CEHTIFICATION

By order 01 Xovernber 19 : 1064 Cpo 1577 hereiu l, the Commission di-
rected the. hearing exarniner to :: reopen the abon:- captioned proceed-
ing for the reception of the testimony of Bornt1.ld T1il'iel , Esq. : l1nd
Ernest Brad , Esq. and such ot.heT eTic1enre as the examiner deems
pertinent. t.o resolye the iss,Jes raised by tIle motions of respondent
denjed by the order of the hearing- examincr of :Jlarch 24, 196-1.

Therea.fter, respondent made certain motions to the examiner "which
he has certiiied to the Commission for decision. \Ve shaD tal-.e
up, seriatim , the recommenclaboJls mflde by the ( xaminer in his
certiIicat ion.

(1) That he Lthe examinerJ be permitted to file his initial decision
instanter," The hearing examiner s initial deci ;ion shOl1ld be filed
after completion of the recepLlon of evidence in a proceeding. :' Sec-

tjon 3.21 (a), Hllles of Prilctice (effectjve August 1 , 19(3). Reception
of evidence lHls Hot yet been completed in this proceeding, a.nd no US8-

21 am mystifjed by the CommissIon s pre ent assertioIl tl nr. "tlJe complaint does not
aIlege that the icleas anrl s\Jggestions set t.orth in the hool;: nre false or of 110 medical
vnlue, " Is the Commission now amenlling t11e cO.Jlpaint? If so , it would, be well to advise
tlJe examiner and c01msel , ,vbo nre now engaged in the tl'inl of the case.


