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(;J) IIearings shall be held at the time nncl place

he;lling exnlIiner s certification of X O\cember 30 , 19G4,

ommissioner )IncIlltlTC not conclll'lillO"

specified in the

Ix THE :;L\TTER OF

KNOLL ASSOCL\TES, PIc.

Docket S,-j4iJ, Ordcr, Dec. 1,06.

01'1t'1' e1arif iug" an (' ;ll'li('l' Ol' (ler l'eqni1'ing tJJ;\t cel'tnin (lilcnmellt, ,; olJtrdne(l from
Herbert Prosser be made fl,-niJnble tu l'e."ponclent s C'lH111sel.

ORDER CLARIFYING ,\XD _A ilJEXDIXG ORDER RT'LIXG ON Ht:- \HING

EX.'L\llXEn S CETITIFIC\TlOX

For the purpose of clarifying and a ,-aiding possible a.mbigl1ity in the
interpretation of its order. issne.cl DecemlJer 15. 18(-;:1 (p. IriS;") hercinJ,
1'u1ing on the hearing examiner's certification , the Commission hns
determined to amend such order in the following respect:

It is ordeTed That l'aragraph (2) of the order of December 15 , 1864

be nm(mded to proyicle as follows:
(2) CompLlint counsel shall produce for inspection and copying-

by respondent s counsel (1) all documents which \,ere turned oyer to
complaint counsel by Herbert Pross( , and (2) all pflpers , memoranda~
or other documents relating to the circllmstance. under \yhieh the doc.u-

ments \\81'0 turned oyer to COlnplaint COUllSe1 by Herbert Prosser , under
sueh reasonable terms and c.onditions as the hearing examiner fiR)', in
accordance \\ith Section ' 1101' the Rules of Prnctice , prescribe.

Commissioner :MacIntyre not participating.

I X THE L\.TTEn OF

PEmiAXENTE CE~lEXT CO~IPAXY ET AL.

Dockct '",939. Onlcr, DcI'. r. , 196'/

01'lr1" (ll'nying hearing exalljnC'r s l'e(jUi"t for rel'es,,('llJeaJ'ing fllHl l"C'spondent'

motions t.o set 01'a1 nrgulll' llt and to di"qU llify hearing pXilminer.

OHDER H-cLIXG OX CERTIFICATE OF XECJ:FSITY .-\XD DEKYL

(: 

IoTIOX To

DIFQliALIFY .\XD HEJIO\': IIEAHIKG EXA)IINER AXD To SrI' OUAL
AHGTDIEXT

On X O\ ember ;2U , 1964- , the heruing exftJliner in t.he abo\ cnpLiollecl

proceeding, pnrSlll1nt to Section 3.1 G (d) of t.he, C()llllis ion s Ruh-'
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of I)rilctice (effective August 1 , 1963), filed with the Commission
a cert.ificate of necessit.y in which 'he stated " that it is necessary and
in the puulic j21terest that tIle hearings in the a.hove-elltitlecl case be
recessed until Xo\"ember 30, JD64:, and for such further period as

may be required for the COll1nission to pass upon an application by
respondent pnl'suant. to Rule 3. 15(g) (:2). ' The certificate states that
while Jwarings in tJ1C above-captioned proceeding were being con-
ducted before the examiner , and before they were completed , counsel
for respondents reqlH'sted ;L rec.ess to permit him to make , on or before
XO\ embcr 30 , 1864 motion , pursuant to Section 3.15(g) (2) of tlJe
COl1lnission s Rules of Prflctice , to disqua.lify and remove the examiner
from c.ontinuing to preside. The. examiner , while stating that he knew
of no basis for clis(lllalification granted respon(lents ' motion for a
recess,

On November 'sO , 1064-. respondents fiJed ,,-ith the. Commission 
motion pursnant to Section 3.1;") 

(g) 

(:2. to disqualify and remove the
heaTing- examiner : n10ng ''lith an affidavit of respondcl1tS ' COUlEe) and
a memormHl1l11 of points and authorities in support of the motion.
On December 9 , 1964, the examiner filed a Teply with supporting papers
and on Decmnber 10 complaint counsel fillxl it memOTrl.c1l111 of Jeg111
authorities on the standards for c1isqualiiication. On December 14
1964 , respondent:: filed it suppJenH?ntal affidavit. in support of illeI!'
motion and a motion requesting orill argument before t.he Commis:-ion
be scheduled.

Sectioll 3, 1;5 

(g) 

(:?) of the. l) l'oceclllres anel Rules of Pl't1ctiee pro-
vides as follows:

,Vhene,or any" party .o.118Jl deem the lW:L rin e: eXHmilH.'r for 8.JJ - 1"('HSOll to be
disQl1:llifjed to pre"ir1e, or to eontinue to pl'e;-ic1e. in tile particular pl'oce('1in

such rnllty nHl - file ,,-ith the C:o:nn:i;.s;on f\ llotioa to r1isqunlify amI l'ernoYe the

l1e:11'ing: xnminer. sur. l) motion to lw snp110l'trd by 11ffcl:l\"its :-Pttinp: forth the
allep:ec1 g1'ol1nfls for c1i:,fjllfllillC':llion . Copy of the motion sholl IJe :opn-ed uy the
Commission on the hpnrin eXillJine.r whose l' emOYfl! is cJlg-ht. and tIlt hearing
c:,:uni1Wl' shall 11:1\"1" t("n !J()) (ln s trolll sHch ,;;el'dc' c ,,-jthin ,,-1Iich to n ply. If

111e lwaring. examiner does JJot (1i.sCJl1alif - I ims 'H' 1,ithin ten (0) clays , then
the Commission slwll V1'omptly cletf'nnine the ,:lliclity of the .2Tounds allegerl,
either directly OJ' on the rel1\1l't of ilJJO(1l('l' I1\:' n1'ir:g ('xamjrH'I' i1ppointNl to COlJ-
cluct f1 bNlling for th:1t jH1l'pose.

This pro\- 'i(Jl ('stabli hes an expeditious proceclnre for handlillg
motions to dis(pmlify the hearing examiner. It js not neressl1ry lor
the ('xl1mi11P1' j () recess bearings that hnye :llread:\- commence(1 until

;',

:lcl unless he c1isqnnliiies himse1f pnrsnant to th1S procedure. For tJ1t
exnminer to interrnpt the hearings ftl!tomaticaJJy ,yl1Cneyer cOl1Jsel
stated that he, lllteucLel1 to fiIe 1( motion to disCJualify him "' (JUJcl b(
proclncti, e of clela ' and inconsistent ,yit.h the Commission s aJ1nollwPcl
poJicy that '; alJheal'ings . . . shall continue "without snspension l1ntiJ
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concluded. :: Seet, ion 3.16(d), Rules of Practice. lVhile t.hexe nmy be
circllmstances ,,"here recessing the hearings pending: ctctennination of
a motion to disqualify may adyance rather tlwnl'etal'l the fail' ~ expedi-
6ous , and orderly completion of the proceeding. that is a mattl r to
be cleterminecl ur the exarniner in his sonnd cliscretiolJ. In any eH'.nt.
since the requested recess 11cr8 ",yas only for the period nccessary for
the Commission to dispose of respondents ' motion to clisqul1, lify, ,dlich
the present order disposes of , the, eXlulliner s request is moot.

In their motion to disqualify the examiner, respondents , to support
their contention t.hat the eX1lniner is billsed l1gainst them, first note
that this matter is now before the es,uniller all remLl1cl from the COln-
mission , the Commission Ilf1'i ing Yflcnted an initial decision l)y tbe
same examiner ",yhich ,vas adverse to responc1entsoll the issues involved
in the remand. This circumsl:rlcc is not grounds for c1isqnaJification
of the examiner. 'rherc is '; no ,,-a1'ant for imposing upon adminis-Lra-
1,i \" agencies a. . . . rule. . . whereby examiners ,yol1lcl be disentitled to
sit; uectlnse they ruled strongl:y against 11 party ill the first hcal'ing.

B. Y. Donnelly 6'aTment Co.. 330 l S. 219 , 23G-37 (HHT).
espondents princ.ipal argnmcnt is that the examiner in the COJl-

duct of the rcmanc1he:lrings hns ;; :luancloned his role nS an impartial
adjudicator of the facts and has assllmecl manage,ment and dire,ction
of compJaint con!l5eFs C;lse and lws aided. assisted rmd gnidec1 ('01;1-
p1aint counseJ 111 the presentation of tJlcir case. " It is evident from the
portions of the transcript relied 011 by respoJl(!ents th t they miscon-

cein the function of the hearing examiner in 1111 ac1ministrariyc pro-
ceeding. :: It is t11(:, funciionof an examinel' just as it is the rrcogni:0ccl

function of a trial jul1ge , to se,e that facts are c1early and :fully deyel-
oped. lIe is not reqHin:d to sit idly by anclpennit a confused or mraJ1-
ingJess record to be mrtde.

:: 

lJethlellCi), !Steel CO. Y. NJ,.R.lJ. 1:20 F. 2(1

641 652 (D.C. Cir. 19'1). The Commission hns repentedly rnjoim'd
thnt it is '; the examineT s duty to exerc.ise firm clirectiolJ on:r ndjlldicR-
tive proceedings t.o insure th:lt the COllllnission s policy of orclerJy:
expeditious, and cont.nuous proceedings is not tl1\\Hrtec1 by eitl1er
dcJibernte or inadvcrtent actions of rhe paTt.ies.

:' 

Topps Clwn"i'i,9 GHm,
Inc. C. Docket 84G3 (Order of ,Tn1)" 2 196:)) rO:J F.T.C. 21%J.
The examiner: by Exercising firm direction of this proceec1illg
not thereby abandoned his role as impartiaJ nc1jndicator; and he hilS
not assl1nec1 OlC management of conlplajnt c0l1nSeL3 case.

Becallse of the seriOllSnc.ss of an a.leg:ation 1.h:1t a hearing exnm;nrr
is not clisc,harging his function jn an imp!1ltl,11 and nnbiasecl H1f1nnel'
the Commission has carefully i)nd thorollglJly considered the argument
and alJeg:1tions of respolldents lnotion and rdnc1a its fllcl the trnn-
sc.ript ofhcill'ing:3 before. the cxnJl!nel' : iwd ,yp tin (1 that. the he;n1ngs
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hiln been '; condudpc1 in an imptlrtial HHlll1El' n:; l'e(1l1irec1 by Section
7 (01) of the \.(lllillistrati\-e Procedure \ct l1ncl tlu t no grounds 101'

disqualification or remonll of the examiner hayc ueen shown, l\ 0 u.seful
p1l' pose wOlllc1 ill the Commission s judgment , be .spl'yec1 by oral argu-
ment of respondents ' J11otion before the. Commi::sion. Accordingly.

It is ordered That. t.he hearing eXl1minel"s rerluest for reecssecl he,ll'-

ings , contained in his certificl1te of ll' crssity filed oYembel' 20 l!JG-:

he. and it heJ'C'by is. dismissed as moot,
J tis .f1!i'thCi' oi'dei'ed, That. l'espolldents motion to set omI flrgl1nlent
, a11c1 it hel'cb ' is. denied.
ft is fudhel' ordered. That. respondents . motion to disqllalify and

remove the cxami nor lw. ancl it heJ'eby is, denied.

Jx TIlE l\L\.TTEH OF

ELECTJL\. SPARK CO~JPA"Y ET c\.L.

nocket g2'-'I. Orrlei', Dee, , J1j , luG-

(11'le1" g1"f!llting- re."ponc1ellt (en dny (':xtell i(j!l of time tll :Hli- (' ,yhrther or not
it ,yisllc:: to withdraw stipulation fwd pl'oceerl to trial

ORDER R-CLIXG ON RF.SPOKDEXTS' :Jlonox TO REOPF.X PRCiCEEDTXG 

This matter is before the Commission upon motion of respondents
Electra Spark Company, Lectra Sales Corporation , Fred P. Dollen-
lJerg, and Bernard L. Silver , filed October 23 , 10fi+ , requesting that
this proceediugbe reopened for the purpose of setting aside or modify-
ing the final order issued herein on .June 3 , 1064 ()5 F. C. 877J.

Respon(lents :further request ilwt the, tinw for the fiJing of their
report of compliance, ,, ith the order be stayecl pending 11 (letennination
of their motion.

The entire e\'identiary record in this case consists of a document
entitled :' Stipu1ation as to Facts and Proposed Order" executed by
counsel. "Gpon motion of eompbint counsel ,yhich was unopposed by
respondents , this document ,yas accepted by the hearing examiner by
order filed February 27, 1064. Tn his initial decision , the hearing

E'xa, miner concluded that. on the 'hnsis of the facts as stipulated , para-
graph .:.2, of the propose(l order ,YHS not appropriate , and accord-
ingly, he modified this p 1ragraph of the proposed order. The initial
(lecision was filed on :.:Iarch 31 , 1UG , fLnd sel'yicc thereof on the re-
spondents '''as completed on April 30 , 1UG::- . Respondents did not
uppeal frcnn the examiner s (leci ioll alld by order issued ,June 5 , 196-:

1 'IlJe COJTt'c name of t!li l)()mlp!Jt corpor, tion i Ele('tra Spr\ll, Comrnny (C.1!lt:onecl
as TlJe Lectra Spark COIlj,aIl" , et al.J
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the Commission adopted the initial decision as the decision of the
Commission. The Commission s order to cease and desist became final
on Angust 12 , 1964, as to respondents , Electra Spark Company and
Fred P. Dollenberg, and on August 13 , 1964 , as to respondents Lectra
Sales Corporation and Bernard L. Silver.

As grounds for their request, respondents cont,end that their fa,ilure
to appeal from the initial dceision ,ya.s the result of a. mistake in faet
and in law, that the hearing examiller did not have authoritv to

modify the proposed order, and that the modified order is un ;luly
burdensome and is inconsistent with the findings of fact and con-
clusions set forth in the initial deeision.

The Commission has fully considered respondcnts motion and lws
determined that under the circumstances , alternate methods of dis-
posing of respondents ' request are justified and that respondents
should be afforded the opportunity 1:0 indica.te their preference.
Accordingly,

it 'l8 ouleTed That respondents be , and they hereby are , granted
ten (10) days after service upon them oJ t.his order wit.hin which they
may advise the Connnissioll whether they desire to withdraw the
document entitled "Stipulation as to Fa.cts and Proposed Order
received by the hearing examiner s order of February 27 , 19fi4-, a.nd

proceed to t.rial of this ca, , or , in thE ajtCJnat.i\ , whether they agree
that the facts as stipulated in the afore aicl document shan const.itute
the entire evidentiary rE'-cord in this proceeding, with the understand-
ing that the Commission may enter any order which it deems
warranted.

It .is furthe?' ordered That in the event of the latter , respondents
and counsel for the COlmnission ma.y, within thirty (:10) days aher
servce upon them of this order, file with the Commission a brief in
support of the order which they deem appropriate.

It is further ordered That the time for filing of a report of com-
pliance with the outstanding order be, and it hereby is , suspended
lmtil further order of the Commi8sion.

356-3S--70--101





ADVISORY OPINION DIGESTS'

No. !. Use of the word "chamois.

The Commission was requested to express an opinion concernmg tlle
legality of describing unsplit sheepskin as "Chamois-1ike Sheepskin
01' "Chamois-type Sheepskin" on the basis , it is claimed, that the
product looks and feels like chanlOis leather , and possesses the sume
qua1ities as the genuine product.

This problem has been hefore the Commission in different forms all
several occasions. In each instance the Comlnission has taken the posi-
tion that it wi1 prohibit the branding or labe1ing of leather products
as "Cha,mois

" "

Chamois Type" or "Chamois Like" unless such prod-
ucts are made (a) from the skin of the Alpine antelope, commonly
known and referred to as Charnois, or (b) from sheepskin fleshers
\vhieh ha.ve been oil- tanned after removal of the grain layer.

Tile word " chmnois ': Jw" it!: ()l'i 2"in in t1w conlllJOll ll llie of fl 811::1.1

goat-like Alpine antelope WhOEE skjn \"fiS made into a oit , pliable
leather used in the manufacture of gloves, and for polishing such

articles as glass , jewelry, fine metals and wood. It pOEsessecl the addi-
tional feature of absorbing water Te.adily anu returning, when dry,
to its original state of softness and pliability. The anim111 been me vir-
tually extinct for commercial purposes about 1890 and since that time
the word acquired a secondary meaning after be.ing widely llsed com-
mercially to designate certain leathers produced from split sheepskin
fleshers.

The necessity for splitting sheepskin is to remove the impervious
grain layer so as to make the underside more, receptive to tanning.

Since the two layers do not react at the same rate , should an amount
of the grain layer remain the skin 1"j1) not stretch uniformly and will
eventually rip and crumble, In any event, irrespective of the l'elRtivo
merits of the many processes which may be employed to produce the
leather, the fact remains that the grain layer must be separated from
the sheepskin flesher in order tl1at an acceptable chamois .win result.
This requirement the requesting party s product does not fulfil1.

.In conformity with pOlicy of tbe Commission , ;'(l\'isory opinions fire C'onfidentlal and
are not availnble to the public , only digests of a(l isor:v opinions are of public record.
Digests of advjsory opinions fire curreot1y publ1shec1 in the :Federal Register-

1593
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The cJainl that the subject product is equal ill all respects to genuine
chamois is not true , since the gra.in la.yer has not been removed. The
genuine product has become finnly established in industrv and else
where as herein defined , and such product is what the pubJi; is entitled
to get when it purchases chamois eyen though the choice may be dic-

tated by caprice or fashion , or perhaps by ignorance. The fact that
the product is equal or will serve substantially the same purpose is
whoJJy immaterial. C. 

y. 

Algoma L"m,ber Co. 291 . S. 67, 78.
To the saDIe effect see Bento-n ,Announcements , Inc. 

\'. 

: 130
F. 2d 254.

The question posed herein is wJ1ether the word chamois might be a
pCTInissible designation for the subject product if qualifying te.rms

as "like" or " type :' were added. Use of the \Yard in any manner is a
representation that the product is that ,yhich has traditionally heen
sold as chamois and so accept.ed by the public after yeRTs of buying
expe.rienee. A1though the ordinary purc.haser 1nay not know how
chamois is mnde ! he is entitled to beheve that the particular product
sold under that name is in fact a charnois as it is understood in the
indust.ry, and SllCh implication cannnot be offset by qualifying words.
After reading both, an ordinary COlJsumer "\youlcl still not know the
truth about the product without. resort to speciali;.ecl information. In
other words, the CUpRclty ilJd tenclelH' \" to (1('('01\"(' through nuy ether
a.pplication of the word chamois would continue to exist.

The requesting party was ndvise,d that the definition of chamois has
become firmly established in law , in industry, and in the public s mind
to mean nothing less than those leather products made from the skin
of the AJpine ant.e.Iope or from the fieshers of sheepskin which have
been oil-tanned after removal oJ the grain layer and that any other
use of the word , whether Or not modified by qualifying language, to
describe leather lnade by other or incomplete processes would SCITe

only to dilute its accepted meaning anc1l'lOuld not be in the general
pnblic interet. Consequently, to label the subject product in the man-
ner contemplated wouJd be a clcccptiye practice and subject the
requesting party to f1 charge of violation of Section 5 , Federal Trade
Commission Act. (FiJe Ko. 643 7018 , released A\lg. 7 , 1964.

No, 2. Toy catalog advertising payments.

The Commission WRS asked to express an opinion with respect to the.
legality of payments by toy 1nanufactllrers for advertisjng:in toy cata-
logs published by a firm which , asserteclJy, (1) is strictly a pubJisher
and has no connection "\vhatever "\vith any toy manufacturer or toy
jobber, and (2) affrmatively offered the catalogs for saJe to all jobbers.

Previous Commission actions in t11is area have been concerned with
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catalogs which were at least in part owned by jobbers cngaged in the
sale of the toys advertised in the catalogs. vVith respect to the instant
request, the Commission advised as follows:

Payments for advertising in a catalog published by a firm which is
not owned or controlled by, or in any way directly or indirectly
affliated "\vith , any customer of the advertiser or group or class of such
customers do not violate Section 2(d) of the Clayton Act where no
discriminatory benefit is conferred by such payments on a particular
customer, or class or group of customers , over competitors. The Com-
mission notes that tl1e catalogs projected are available at low cost to
all toy jobbers and arc apparently not designed to be usable only by
particll1ar jobbers , or classes or groups of jobbers; that you make every
effort to distribute your catalogs as broadly as possible among toy
jobbers; and that you do not limit distribution to any particular job-
bt:l"S or group or class of jobbers. The Commission is of the opinion
that if your catalogs are available, in a practical business sense , to all
of the jobber customers of a manufacturer , then no objection could be
ntisecl to payments by that manufacturer for advertising in the cata-
logs. (File No. 6437014 , released Oet. 30 , 1964.




