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Veined in the fur product as specified in the Fur Products
='ame Guide , and as pl'cscribet1 by the. Hll1eS and RcgubtiollS.

3. Fails to set forth the term "Katural" as part of the in-
formation required to be disclosed in advertisements lmder
t.he Fur Products Labeling Act and the Rules and Regula-
tions pr01TIulg8.tec1 thereunder to describe fur products which
are not pointed , bleached cl:yecl , tip-dyed , or otherwise arti-
ficially colored.

It i8 Imther onle7'ed That respondents Maurice Coat & Suit Mfg.

Co. , Inc. , a corporation, and its offcers , and Fashioned Originals
Inc. , a corporation , and its offcers , and Frieda Garfinkel a,ud Arnold
H. Garfinkel, individually and as offcers of said corporations and

respondents' representatives, agents and employees, directly or
through any corporate or other de-dee , in connection with the :intro-
duction or manufacture for introduction into commerc.e, or the offer-
ing for sale , sale, transportation , (1jstribntioll , delivery for shipment or
shipment in commerce , of ",vool fabric or other wool products, as
commercc" and "wool product" are defined in the \V 001 Prodncts

Labeling Act of 1939 , do forthwith cease and desist from misbrand-
ing wool products by:

1. Failing to securely affx to , or pla.ce on each snch produc.t
a stamp, tag, label , or other means of identifica.tion , show-
ing in a. denT and conspicuous maImer each element of in-
formation required to be disclosed by Section '1(a) (2) of the
Wool Products Labeling Act of 1939.

2. Using the term "l\Johair" in lien of the word "1Vool'
labels affxed to wool products without setting forth the cor-
rect percentage of 1:1e J\Iohair present.

It is ImtheT ordeTed That the respondents herein shall , within
sixty (60) days after service upon them of this order, file with the
Commission a report in TVriting setting forth in detail the manner
and form in which they have complied with this order.

THE :lIATTER OF

ATLAKTIC PRODUCTS CORPORATIOK ET AL.

DECLARATORY or:m:n , ETC. , IX REGARD TO TIrE ALLEGED VIOLATION

OF SEC. :2 (c1) OF THE CL "'YTOX A.

Doc7wt 8513. Cornplalnt , June 19G2-Decision, Jan. , 1965

The Commission having- found a lnggage manufacturer of 'l' rcnton, X. , find

Us sflles subsic1iflry in violation of Sec. 2(d) of the Clayton Act by failng
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to make its advertising anll promotional allowances available to all com-
peting customers on proportionally equal terms , but having suspended the
issuance of a formal order by an order dated Dec. 13, 1963, 63 F.
223i, pending an industrywide investigation into such practices in the
luggage industry, the Commission now orders respondents to file withi
sixty days of the service of this order a report of compliance "as if a
cease and desist order was being entered.

CO::IPLAIKT

The Federal Trade Commission , having reason to believe that the
party respondents named in the caption hereof, and hereina.fter more
particularly desibTnated and described , have violated and are now
violating the provisions of subsection (d) of Section 2 of the Clayton
Act, as amended by the Robinson-Patman Act (D. , Title 15 , Sec-
tion 18), hereby issues its complaint , stating its charges with respect
thereto as follows:

p AIL4.Gr. \PH 1. Respondents Atlantic Products Corporation and At-
lantic Products Sales Corporation arc corporations organized , existing
rmd doing business lU1der and by virtue of the laws of the State of
Kew Jersey, both with offces and principal place of business located
nt 1 Johnston AyenllC, Tre.nton , Xew Jersey. Respondent Atlantic
Products Sales Corporation is a wholly owned subsidiary of respond-
ent Atlantic Products Corporation , and the latter formulates, directs
and controls all a,cts , practices and policies of HIe former.

\R. 2. R.espondents are now and ha.-ve been for SOlne time engaged
in the manufacture, distribution

, '

and sale of various types of luggage
and golf bags. Respondent Atlantic Products Corporation has been
responsible for the manufacture of above products , while sale and
distribution 01 said products have been carried out by its wholly
owned subsidiary, Atlantic Products Sales Corporation.

\H. 8. Respondents sell and canse their products to be transported
rl'om their principal place of business in the State of Xmv Jersey to
customers located in other States of the l7nited States. There has
been at all times Inentionecl herein a continuous course of trade in
said products in commerce, as "commerce" is defined in the Clayton
Act , as amended.

PAn. 4. In the course and conduct of their business in commerce

respondents paid or contracted for the payment of something of value
to or for the benefit of some of its customers as cOJnpcnsation or in

consideration for services or facilities furnished by or through such
customers in connection with their offering for saJe or sale of prod-
ucts sold to thenl by respondents , and such payments were not made
ayailable on proportionally equal te1'n18 to alJ other customers com-
peting in the sale and distribution of respondents ' products.
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PAH. 5. For exalnple, for some time since 1953 respondents have

made available to certain of their customers a cooperative advertising
plan whereby respondents ,,,ill grant advertising allmvances of 5%
on net purchases of luggage , when net purchases for a specified six
month period are $1 500 or greater. Respondents have paid and con-
tinue to pay such 5% allm-rance to ll1any of their customers qualify-
ing under said plan. Such allowance or cOlnpensation has not and is

Ilot made avtlilable 011 proportionally equal terms to all other cus-
tomers competing with said customers who have been and are recip-
ients of such compensation and allowance in the sale and distribution
of respondents ' luggage.

PAR. 6. The acts and practices of respondents, as alleged , are in
vioJation of subsection (c1) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act.

!liT. A Ii) in D. Edelson for the Commission.

GeigeT, Ha,"nel 

'" 

Sc7.'uclwt and 1Vald , llarlcTade'i ci RockefelleT
"7" ashington , D. , for the respondents.

INITIAL DECISIOX BY EDGAR A. BUTILE , HEAIUXG EX.li.1'II:-TR

)L\HCU 1063

The complaint herein issued on ,Tune 25, 1962 , ehargBs respondents
Atlantic Products Corporation and Atlantic Products Sales Corpora-

tion ,rith violating Section (d) of the Cluyton Act , as amended
throngh the failure to make ad vertising and promotional allmvances

aynilable on proportionally eqnal terms to all competing customers.

Speciiical1y, the complaint alleges that for some time since 1953
res )onc1ents have made availa.ble to certain of the,ir customers it co-
operative advertising plnll under which they grant an advertising
allowance of i5 percent on luggage purchases of 81 500 or 11.01'8 for

l specified six-month period , hnd have paid such 5 percent allo ance
to ulan)' customers qualifying uncler the plan , but have not made

such allowance available on proportionally equal terms to an other

competing customers. Counsel supporting the complaint acknowledges
the 81 500 minimum-purchase requirement is the only practice alleged
to 'violate Section :2 (d) :

espondcnts ' answer admits paying advertising allo"Kances to eel'.
tain customers , but denies failing to make such allowances available
on proportiona11y equal terms to all other customers competing with
those who received allowances. Additionally, as an affrmative de.

JTr. 551.
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fense, respondents assert that their good faith discontinuance of the
single practice alleged to be illegal , prior to issuance of the complaint
accOlnpanied by sworn assurances that the practice ,,.'uld not be
resumed , has accomplished everything that could be accomplished by
a cease and desist order and , accordingly, that there is no public in-
terest in maintaining this proceeding.

liearings were heJd at New York , Xew York , on Kovember 11)
, 26 and 28, 1962 , a,nd in Trenton , Kew Jersey, on Kovember 27

1962. Proposed findings of fact , conclusions of law , and order , with
re,asans therefor , ha1'8 been submitted by both parties.

The hearing examiner has carefully reviewed and considered the
proposed findings of fact and conclusions of law , with reasons there-
for. Such proposed findings and conclusions as are not herein adopted
either in the fOl'll proposed or in substa.nce , are rejected as not sup-
ported by the record or as involving immaterial matters. 1Jpon the

entire record in the case. , the hearing examiner makes the following
findings of fact and conclusions:

1. Respondents Atlantic Products Corporation and Atlantic Prod-
ucts Sales Corporation are corporations organized , existing and doing
business under and by virtne of the laws of the State of New Jersey,
with their principal offces and place of business located at 1 Johnston
Avenue , Trenton cw .Je1'sey.

. Hespondents a.re now and for several years have been engaged in
the business of manufacturing, offering for sale, selling and distribu-
ting throughout the -Cnited States a number of machine-sewn prod-
ucts including golf bags, picnic cases , cosmetics bags , bowling ball
bags , flight bags , and a "reguhr" line of soft, zippered luggage. This
proceeding involves only t.he regular luggage line bearing the brand
name "Atla.ntic , which is manufactured by Atlantic Products Cor-
poration and distributed by its wholly owned subsidiary Atlantic
Products Sales Corporation. The regular Inggage line is distinctly
diiIerent merchandise from respondents other products. It is gener-

ally ll11rketed through different channels of COllmerr.e and is sold to
different customers throughout the United States. Atlantic Proclncts
Corporation has been a manufacturer of luggage since 3 1928 , has
ahva.ys been a leader in this highly competitive indust.ry.

3. In the years 1950 to 1953 , respondents ' evidence indicates they
encountered competition from other manuf!lctl1l'el's ,,,ho \vere ofler-

2 Complaint, admitted In respondents ' Ilnswer.

s'Ir. 296, 63; Pollak, Tr. 85, 100, 135; McKeil , 'Ir. 292 , 296.

See Glrllrdi, 'Ir. 156; Kerner , 'Ir. 247; Pollak , 'l' r. 461.
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ing cooperative advertising allowance "deals" to large retailers if
they agreed to discontinue purchasing respondents ' products and
carry their lines. In addition, certain of respondents' competitors
also offered graduated cooperative advertising allowances designed

to favor large accounts: that is, al1O\va,nccs of progressively larger
percenta,ges "were offered to larger buyers as their volume of pur-
ehases increased. .AJthollgh importuned by their luggage customers
to enter into such inclividnaJly negotiated arrangements or to offer
discriminatory allowances based on increasing percentages as pur-

chase volume increased , respondents declined to do so. As a result
respondents lost a substantial number or customers.

4. In the course and conduct or their business in commerce, re-
sponLlents paid or contracted for the payment of something or value
to or for t11e benefit or some or its cnstomers as compensation or in
consideration for advert.ising services furnished by or through such
customers in connection with their offering for sale or sale or prod-
ucts sold to them hy respondents. In this connection, respondents
c1optecl in October 1953 , a cooperative advertising p1an known as

" According to the testimony of respondents ' witnesses this

\,;"

as the first tilTIe in the llistory of the lllgga,ge industry that an offer
of advertising allowances was not made privntely to selected large-
volume enstomers , but was openly published and tendered to every
customer regardless of size. It was the first such plan to be published
in the industry. The A. P. plan , as promulgated in October 1953
provided th lt retailers "who purchased respondents' registered trade.-
marked luggage would receive a credit of 5 percent on net purchases
of $1 500 or greater during a specified six-month period. This el'edit
could be expended during the follo\\-jng six-month period on adver-
tising the company s products by newspapers, radio or television
l)jlJboarc1s or car cards , billing enclosures or seasonal catalogs.

D. The e\'jc1ence establishes that the $1 500 minimum-purchase l'e
quirenwnt was incorporated in the A. P. plan for the following

reasons: 7

(a) Respondents ' business experience and research demonstrated
to t.hem that retailers purchasing less than 61 500 during a six-month
period did not stock a suffcient inventory of respondents ' merchandise
to back up an advertising campaign , and thus were not interested in
adycl'tising their luggage.

See Cart, Tr. 336-338; Pollak, rTr. 400 , 461; ;\larsb , Tr. 595-605.o See Atlantic' s Cooperath"e Advertising' Plan , CX-1; Cart

, '

Ir. 320; PolIal" Tr. 528.
'; In accord with respondents ' proposed findings.
/! See Pollak, Tr. 471-474.
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(b) The allowance that wonld have been earned on a smaller
amount of purchases-less than 675 for a six-month period-would

have been inadequate to purchase an effective amollnt of advertising,
and thns wonld have been a waste for both respondents and their
customers.

(e) The cost of keeping A. P. acconnting records for the nnder
500 pnrehasers wonld have been prohibitive. During the first few

years foJlowing adoption of the plan , respondents disbursed $50 000-
$80 000 annnally in advertising allowances. Under respondents ' then
existing manual accounting system, the administrative expense of

keeping A. P. accounting records for the customers who pur-

chased Jess than $1 500 semi-annnally and who did not want and

conld not nse the allowance, wonld have added $29 000-$30 000 an-
nnally to the cost of administering the plan.

6. Respondents offered their plan and the allowance to all of their
C"llstomers, without regard to the al110unt of their past purchases , by
notifying them of the existence and terms of the plan in a descriptive
booklet 1lfliled to each of them. Thus, all of the respondcnts' cus-
tomers were given the opportunity to obtain the a.llowance if they

purchased the reqnired dollar qnantity of respondents' prodnets.

7. The 81 500 purchase requirement was beyond the reach of some

of respondents ' customers , since the plan was tailored to the advan-
tage of customers that could indulge in substantial advertising. This
is demonstrated by the testimony of Theodore S. Cart, Chairman of
the Board of Directors of the Atlantic Products Corporation:

This was an advertising plan that could only be indulged in hy tllose people
who had enough mOney to spend in advertising in any given community, and
we wil take Xew York which is closest to us. An advertisemf'nt by E,
Altman & Company, Lord & Taylor, for instance , lends much more dignity to
the product than even a national advertisement that doesn t indicate where

the product is on sale. And the small dealer who paid precisely the same
amount of money for the merchandise and has it on sale, whether be be on
!Gig-hth , Seventh or Sixth Avenue or wbat-have-you, was in a position to offer
his customer the same piece of merchandise that had been offcred by a

Th1s amount appears Questionable since ex 15- shows that the respondents paId to

Victoria Luggage for various newspaper advertisements the following amounts:
$ 72. 45- ----

------ - - --- - ------_

Jalluary 1 U61

20- ----- --

--------- ---- - -- - -- ----

J anuary 1961
29. 90 --

-- -- --- - - - ------ - - --- - - - -______

February 1961

27.60-----------

---------- --------___------

April 1961

83. 35-

-- ------ --- -- - ---------- ---- ----- ____

Aprl1 1961

10 See Pollak, 'l' r. 473. 474; Cart . Tr. 339; Kerner , Tr. 231-233.
11 See l\lurray, '1'1'. 369- 372, 388; Pollak, Tr. 473, 474. This evidence was not offered

under ;'IlY tbeory of cost justification. 'I' hc evidence is clearly insnffcient in tbis respect.
However, (a), (b) and (c) demonstrate the plan was tailored to meet the needs of re-
spondents and the more substantial ;:overtisers in disregard of S)11f1j dealers wbo
advertising was meager.

12 ex 1; Polla.k, Tr. 64 , 482.

370-702--71--
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prestige store such as those stores who had suffcient funds to advertise the
product.

Respondents ' argument that the plan indirectly benefited the small
dealer is without substance as a defense in law and in fact. Factually,
there is no specific evidence of such benefits in the market areas at
issue, and even if there were it would have no legal significance in
the face of any plan realistically made available only to those ;;who

had enough money to spend in advertising in any given community
(e. , large department stores, etc. ) " as distinguished from small

dealers who do not advertise on so grandiose a scale, if at all. '" In
determining the proportionally equal terms upon which a seller shall
make available any payment or consideration referred to in Section
2(d), the act requires a frank recog11ition of the business limitations

of each buyer. An offer to make a service available to one, the eco-
nomic status of whose business renders him unable to accept the offer
is tantamount to no offer to him.

Corroborative of the fact that the purpose of the plan had the
expected exclusiomlry effect as suggested by 1\11'. Cart is the testimony
of Victor S. Pollak, respondents ' president , that 85 percent to 90
percent of the customers to whom the plan was offered did not seek
its benefits. Although 10 percent or 15 percent , largely composed of
sLores who did advertise extensively, did take advantage of the plan
in accordance with its purpose of being tailored to satisfy the needs
of substantial advertisers , it was unusable by small dealers who did
Hot advertise extensively, if at all.l1 Under FTC interpretations, a
supplier s cooperative promotional program should afford an C01l1-

peting customers an opportunity to participate on some suitable basis.

They must not be arbitrarily excluded by eligibility requirements
related to their type of business or purchasing volume, or by the limi-
tation of promotional arrangenlents to types which they cannot use
or perform.

Tr. 327.
H Tr. 327

Rowe, Price Discrimination 'Cnder the Robinson-Patman Act, page 401. Cf. Initial
DecisIon In E;Jquisite Form Brassiere, Inc.

!;'

TC Dkt. 6966 (Jan. 28, 19(0), adopted by
FTC (Oct. 31, 1960) (57 F. C. 10361. modIfied , 1061 CCH Trade Cas. par. 70 157 (D.
Clr. 19(1) ; Bj" own Williamson Tobacco Corp. FTC Dkt. 6908 (Sept. 9, 1958) (56

275) (displays unsuitable for some customers) ; State Wholesale Groce1' v. Great
Atlantic Pacific Tea Co. 258 F.2d 831 (7th Cir. 1(58), cert. denied sub nom. General
Foods Gorp. v. Stute Wholesale Groc6rs 358 L'S. 947 (1959)"

J6 State Wholesale Groc. v. Great Atl. 

&: 

Pac. Tea Co. 258 F.2d. 831 at 839. Accord:
E;Jquisite Form Bras8iere, Ino. FTC Dkt. 0966, Inital Decision, p. 6 (Jan. 28 , 19(0)

(57 F. C. 1040J, adopted by FTC (Oct. 31, 19GO) (57 :B 'l' C. 1036). modified , 1961 CCH
Trade Cas. par. 70,157 (D. C. Cir. 19(1) ; Initial Decision J. A. Folger 

&: 

Go. FTC Dkt.
8094 (Jan. 10, 19(2) (61 Jj' C. 11(6).

17 Tr. 95-96; see AppendIx for some of respondents ' favored customers (to whom the
plan was available because of their capacity to take advantage of respondents' A.

plan) and respondents ' unfavored customers (to whom the plan was not available be-

cause of their appftcnt inl:apacity to tal,e ndvantage of the plan).
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As stated by the FTC's 1960 Guides:
The plan must allow all types of competing customers to participate. It must
not he tailored to satisfy tl1e needs of a favored customcr or class, but must
be suitable and usable under reasonable terms by all competing customers * 

, " .

The seller cannot either expressly, or by the way the plan operates , eliminate
some competing customers?S

Thus the supplier should not restrict his promotional program to
large-volllrne or other selected accounts. In the Elizabeth ATden case
the Court of Appeals upheld the FTC's invalidation of a " tailored"
plan for furnishing paid cosmetics "demonstrators" to it select num-
ber of its large retail accounts which "cooperatecr' with the supplier
by window disp1a s and ot.her aggressive promotional cHorts. Simi-
larly, the Commission in several other industries has pl'osc.ribed ad-
vertising and promotional plans which channeled benefits only to
selected larger accounts or a favored cust01ner cla,ss. In the same
way, an eligibility requirement which conditions participation on a
minimum purchase volnme by the cllstomer is vulnerable when it
operates in practice to exclude customers competing with participat-
ing recipients. According to the Commission s 1960 Guides , illegality
may result if such a limit "is beyond the reach" of competing ac-
counts. Furthermore , participation may not be thw Lrted by a sup-
plier s promotional requirements which customers cannot reasonably

use or meet.

18 Rule 9, 1 CCIl Trade Heg. Rep., pp. 6072, 6075 (1960).
l03D F. C. 288 (1944), aJI'd, 156 F.2d 132 (2d Clr. 1946), cert. denIed , 331 U, S. 806

(1947). See also Exqldsite Form Brassiere, Inc. FTC Dkt. 6966 (Oct. 31 , 1960) (57
C. 1036) ("stylists " to Jarger accounts) modified . 1961 CCE ' mde Cas. par. 70, 157

(D.C. Cir. 19(1). For c:laruples of special allowances to large customers or classe , see

John B. Stetson Co. 41 F. C. 244 (HJ45) (allowunces to three large customers);
Ilolzbeiel' lein Son!!, Inc., 3D C. 82 (1944) (allowances to DGS and large chains
only) ; Alfonso Gioia. Sons, Ino. FTC Dkt. 7700 (Oct. 22, 19(0) (57 F. C. 964J
(alIowances to Stop" Shop); Berc1.t-Ric1wrds Packing 00. FTC Dkt. 7051 (April 27,
1960) (56 F. C. 1313) (allowance to Seeman Bros., Inc.

) ; 

Herst Allen Go. FTC Dkt.
7867 (Aug. 31 , 1060) (57 F. C. 5301. and Midwest Biscuit Co. :FTC Dkt. 7868 (Sept.
, 1960) (57 F.'l'C. 540) (alloWllnce to Benner Tea Co.

) ; 

Bayuk C-gars, Inc. FTC Dkt.
7395 (Feb. 12, 19(0) (50 F. '1' C. 881J (allowances to L'nion News Co.

); 

Longines-
Witt1witer Watch Co. 55 II''l'. C. 731 (1958), and Trijari, Kru8, man Fishel, Inc., 55

C. 397 (1958) (allowllnces to Associated Barr Stores , Inc. , for special newspaper and
'l' V promotion). E.g., FTC v. SimpUcity Pattel' Co. 360 U.S. 55 (1959) (catalogues and

cabinets for Red Front stores) ; American Tobacco Go. FTC Dlit. 6830 (Sept. 9 , 1950)

(56 F. C. 263J ; Ligyett Myers Tobacco Go. FTC Dlit. 6642 (Sept. 9 , 1959) r56 F.
221); R. J. ReynolrZs Tobacco Co. FTC Dlit. 6848 (Sept. 9, 1959) (56 F. '1' C. 2(9)

(allowances to cigurcttc ycnding machine operators); the numerous publishers cases,
FTC Dkts. 7384 et seq., 7612 et seq. (.Tune 30 , 10(0) (paperbacks, comics, magazine
publishers ' aJlowflnces to Union News chain retail outlets in railroad stations, bus and
air terminals, hotels, and offce buildings). Rule 9, Example 3, 1 CCll Trade Reg. Rep.
pp. 6072 , 6076 (1960). E.

g., 

Blllova 1Vrbtch Co. 48 F. C. 071, 077(1052); Elgin National

Watch Co. 48 P. C. 900, 007 (1052). See also Jantzen, Inc. 55 Jj' C. 1065 (1959)
(initial seasonal order of $(000); North Amcdcan Philps Co. 55 II' C. 682 (1958)
(ninety-six shavers); complaints in Sunbeam Gorp. FTC Dkt. 7400 (March 27, 1(59)
(p. 20 herein) (minimum quantity for direct shipment) ; United B1scuit Go. of America
FTC Dkt. 7817 (Mar. 10, 1960) (64 lJ' 'l' C. 586J (monthly minimum purchases).
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8. Hespondents appcal' to take the position in their proposed find-
ings tlUlt their plan WflS to 1neet eompet.ition generally. If this is

asserted as ,ln afIl'mative defense , it is , of COllrse , without merit. The
stmlC(arcls or a meeting competition defcnse have been established in
Stun dal'd Oil Y. 355 l:.S. 396 (1958). The Supreme Court
heJel therein that one cannot. Hieet general competition under Section
2(b) of the Clayton Act , as amended , but must 111cet specific compe-

tition , mid fnl'tltel' , it n1lst be. ilppal'ent lawful c(JJnvc.Lition. This s,nl1e

principal was eUlUlCiatec1 previously by the Supreme Court in 
Sta ley, 324 U. S. 1'16 (1945). Respondents haye completely failed

to adduce evidence of meeting competition in good faith in individuaJ
competit.ive situations as required.

9. Respondents also urge that a cease and desist order would not
be in the public interest since the evidence establishes that the mini-
mum-purchase requirement was vohmtRrily discontinued by respond-
ent.s immediately and with retroactive efl'ect, as soon as they learned
that tl18 Commission ,yas chal12ng'iug it. Tilis (1iscontinuilllcC' occurred

fonl' llnd one- haJf 1I1Onths prior to issuance of the complaint. Further-
more , there is no evidence t.hat any violation by respondents was will-
ful. The hearing eXRminer was impressed with the integrity of the
oIIcinls of the respondent corporations when they testified and of
their desire to avoid any violations of law pnl'Smllt to the interpreta-
tion thereof by the Federal Trade Commission and the courts. This
IHy\ycycr, and their voluntary discontinuance oJ the A. P. plan

does not insure a non-likelihood of a resumption of this plan or some
similar plan ill the future. The respondents are eorponLtions subject
to norrnal changes in mana.ge,ment and stock-holdings. These corpont-
tions are continuing in the same lmsiness. There is no evidence that

any special controls have been established to guard against and pre-
clude similnl' future vioJations by management such as was established
in the Jla80n , An Nagenhe;,ne?' case, Docket 7733 (66. F. C. 1219J,

decided by this hearing examiner , and in connection with which the
Commission has issued a snspense order , although denying present
clisl1issa.1. o Each case must be decided upon its own merits. 1\o'ere

(1iscontilluance of challcnged practices does not , in and of itself
justify dismissing a proceeding as a ma.tter of law. However, if it
is shown that the di ;continl1ancc was nmde in good faith as distin-
guished from f luere promisc 21 and there exist other factors that

negate any rea.sonable possibility of the renewal of the activities jn

o See Pollak. Tr. 551, 553-555; RX-3; RX-
2' Ward Baking Compan.y, D. 6533, 54 p.'r.c. 1919.
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issue, there wonld seem to be no justification ror continuing the pro-
ceeding. This result would seem t.o be persuasive if the prflctices
comphdned or liTere terminated prior to the commencement or pro-
ceedings (i. , investigative and adjudicative), or if the corporate
concern charged with violations of the law had come under the con-
trol of new management who have demonstrated a dear intention
to comply with the hnv corroborated by snch compliance and the

establishment or controls to insure nonviolation. Such facts are not
present here, nlthough there is an n.bsence or willfulness.

10. It lnust be conc111ded , therefore , that respondents , through their
P. plan have, since 105:3 , made ava.ilable and paid advertising

nllmvances to some of their cnstomers whjle not making such adver-
tising allowances available on proportionately eqnal terms , or paying
such advertising allowanc.es on proportionately eqnal terms to other

of their cnstomers competing in the resale or respondents ' products of
like grade and quality, or commingled products of respondents which
were generally competiti,'

11. It must also be concluded that the payments by the respondents
pursuant to their A. P. plan , as hereinbefore set forth , constitute
violations of subsection 2 (d) of the amended Clayton Act , 15 D.
sec. 13 (as funencle.d .Jnne 10 , ID36), and that the issmmce of a ce.ase
and desist order is in the public interest.

12. In the eve.nt a cease and desist order is issned , respondents urge
nnrrm,er order thnn tl1at proposed by the Commission. The Com-

mission s compbint contains a bro;tcl-seale proposed order to cease
nnd desist th:lt pnrnphrases the statutory language of section :2 (c1)
of the Clayton Act and covers all .of the products sold by respondents
in connnerce and all payments to cllstomers "for advertising or any
other serdce.s or facilities.

Although respondents mannfflCtlll'e and sen 11 lftrge variety of
products , this proceeding involves only their regular line of luggage.
This line , wI-I1ch wns the only merchandise covered by the cooperath
advertising pln,n at issue , is distinct from respondents other products
is marketed through other clmnnels of commerce, and is sold to difiE'.r-
ent customPTS. The Commission has held in circ.urnstances similar to
the instant case that l Jimitation in an order to the one procluct in-

yclYE'd was :; flllly justified,

:' 

QU(lkei' Oats Co. D. SlID (April 25

22 Federal Trade Comrnission v, Civil 8e1' IJice Training B' lIrea11, snpra : StokeliJ.Van
Camp, Inc. , et al. v. Federal Tracie C01lonisr:don , supra; Mrtttc/. oj Groce/.u Distributor8
Association oj -;,Torthcrn California, r.upn ; Matter oj the LeBlmlc Corp., 8/rpra; Matter
oj Consolidated Retail Stares, l1IC" wpra; Matter of Chester H, Roth Ga., et al. 1!!tr.ra;
Matter of Huber Bal iny Co. , s'!pra; Mattei' of Paxton and Gallar/her Co" supra.
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1962) (60 F. C. 798J. There the Commission said that because of
the "many differences in the distribution system" of the respondent'

grocery products , it saw :;no reason for extending the scope of tIle
order" to products other than the one involved,

The only promotional activities compensated nnder t.he A.
plan from its inception in lD53 to the present are advertising or pro-
motional services pursuant to a minimum-purchase requirement plan.

In Tmnsog1' am Oompany, Inc. D. 7978 (September 19, 1962) (61

C. 629J, a section 2(d) matter involving payments made by toy
manufacturers for advertising in catalogs controlled by their jobber-
customers , counsel demanded snbsta,ntially the same broad order as
that sought by counsel snpporting the complaint in the case at bar.
The Commission, however, approved an order responsive to the

single , peculiar, indnstry-wide violation" round there.
The Commission s opinion stated that "the racts surrol1nding the

violation are relevant, and ma.y even be c1ecjsivc," in framing an

appropriate order. This is so because:
Granted that the Commission bas undoubt.ed power to formulatc a remedy

adequate to prevent repetition of the violation found , an rm:1lysis of the nntnrc
of the viola tion is stil necessary to a decisioD of how that power should he
exercised.

The purpose of an order is to prevent statutory violations, the occurrence of
which in the future appears likely on the basis of re.:sonable inference from
events that have already taken place.

This need is satisfied , the Commission held

, "

by narrow and precise
definition of the practice involved,

" 24

The instant matter , like l'ran8ogrwn involves a single , narrow
practice (the 1ninimum-purchase requirement), which is capable or
precise definition and which can be permanently and effectivcly pre-
vented by an order limited to the pmctice involved.

In the instant case, however, it does not appear, as respondents
cmilsel would seem to suggest , that the cease and desist order should
limit itself to compensation for certain modes of advertising or pro-

:J Tr. 63; see Pollak, Tr. 85, 100, 135; Mc:;eiJ, Tr. 292.
21 Thus, the Commission s decisioD was properly responsive to the st!lndard set forth

in G. v. Henry Brach .1 Oompany, 368 U.S. 300, 367-368 (1962), where the Supreme
Court emphasized that "the severity of poss;ible penalties. . . for violations of orders
which have become final underlines the necessity for f:lshionin orders whlch are, at the
outset , suffciently clear and precise to avoid raising serious questions as to their mean-
ing !lnd application." ('1'bis opinion cites B. v. Eilpress Publishing Go., 312 U.

426. ) See also Swanee Paper Gorp. v. 291 F. 2d 833 (2d Cir. 1961).
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motion since the scope of the media as evidenced and conceded in this
case is extensi VB.

13. Respondents seek a suspension of any cease and desist until fur-
ther order of the Commission. However, prior to the hearings in this
matter , on Kovember 9 , 1962 , respondents moved the Commission to
suspend adjudicative proceedings and institute an industry-wide in-
vestigation of cooperative advertising practices in the luggage indus-
try. This motion was denied by Commission s order dated November

, 196'2. The order stated:
The Commission having determined that a suspension of this proceeding at
the present time would not be in the pUblic interest, and that the question of
wbether a final order to cease and desist should be issued in this proceeding,
the scope of such an order, and its effective date, may be more appropriately
considered after the Commission has determined whether a violation of law
has occurred'" * If

It would appear from the foregoing that, even if the hearing exam-
iner had authority to suspend, it is foreclosed by the Commission

ruling. Furthermore, there is insuffcient evidence before the hearing
examiner concerning the industry-wide practices involved upon which
a ruling or recommendation to the Commission could be made.

Accordingly, since the Federal Trade Commission has jurisdiction
of the subject matter and respondents herein , the following cease and
desist order shall issue:

ORDER

It is ordered That respondents Atlantic Products Corporation, a
corporation , and Atlantic Products Sales Corporation , a. corporation
and their offcers, enlployees, agents and representatives , directly or
through any corporate or other dm;ice, in the course of business in

commerce , as "commerce" is defined in the Clayton Act, as amended
do forthwith cease and desist from:

Paying or contractiag for the payment of anything of value to
or for the beneiit of, any customer of respondents as compensa-

tion or in consideration Tor any advertising or promotional

services (pursuant to t minimum-purchase requirement plan)
furnished by or through such customer in connection with the

sale or offering for sale of respondents ' regular line of luggage
lmless such payment or consideration is made available on pro-
portionally equal terms to all other customers competing in the
distribution of such products.
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APPENDIX

67 F.

Purchaser Service per-
formed

urchases of registered
trade-marked!uggage

p"\,,nents and dates on
. which made

PROV1DERCE, HHODE ISLA 'ID

FAVORED I

The Outlet Co., 176

Weybosset St. , Prov-
idence, R.

FAVORED 2

T. W" Rounds , t:2

Washington St.

UXFAVQRED 3

Louis & Company, 44
Weybosset St.

60--11-30-
813. 33.

60-11-30- 60.
124. 36.

60-11-30-
$255. 34.

Year of 19.19 pur-
chases of $951.13.

21- , $140-

--- 

ewspaper
advertis-
ing.

26- , $106. ewspapcr
advertis-
ing.

---------------- ---------

NEW HAVEN, CONNECTICUT

:1".' VORED 4

Bohan-Landorf, 964
Chapel Street.

FAVORED

Temple Luggagc , 172
Temple St.

UKF A Y01 ED G

A. H. Brown , 204
College St.

Kew Ha"\'cTl Luggage
137 Orange St.

See footnotes at end of table.

60-11-30-
709. 59.

60- 11-30-
987. 01.

59--11-30-
$420. 88.

60-11-30-
$853. 26.

59-11-30-
$460. 59.

60-11- 30-.

S486. 90.

, $52. 80.
Since 1953 has

never received

less than $50 a
year pursuant
to A.

11- 15-
21- 879. 20;
20- , 820. 15.

K ewspaper
advcr.
tising.

l\ e\Yspap!:r
adver-
tising.

----- --- ---------- --------- --------- --------
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urchaser urchascs of registered
trade-markeclluggage

Payments and d3.tes on
wbicl1made

WHITE PLAINS , KEW YORK

Service pcr-
fanned

FAVORED 7

Vjd,oria Luggage, 15E;

l'damaroneck Ave.

White Plains, N. Y.

60-11-30-50,
945.43.

FA"I-'ORED AND

17:\FAVQRED 8
Deene s Luggage Shop,

124 larnaroneck
Ave. , vVhite Plains

UNFkVORED 9
Genung , Inc____

58-11-30- 58,
384. 00.
50-11-30-

$177. 00.

- - - - 5- 60- 11-30-
$319. 00.

, $72.45;
18- 32. 20;

29. 90;
12- 27. 60;
28- , 33. 33.

Sometime between
12- 58 and

31-
$183. 20.

N c\yspaper

adver-
tising.

Kewspaper
adver-
tising.

----------- --------------

Credit
urchascs

G-l-11- 3CJ-(jO
Amount

Used

ROCH :STF:R , NEW YORK

FA VORED 10
Likely St.oreSn__

- -- --- - -- --- --- -- - - -

Sibley, Lindsay & CurL--

_---- -----

UKFAVORED 11
Kreigcr s____--

--- -------

. 852. 97
, 625. 77

893. 15

381. 29

S85. 73
381. 29

-----------

702. 11 -----

::IT. VERXOX, J\-:GW YORK

1".' VOIU;D 12

Gibraltcr Luggage Corp_--

-------

Uttal' s Leather Store, Inc_____-----

1::-1"A VORED 13

Genung , Inc--____----

-----------

See footnotes at end of table.

, 786. 27
556.

$89.
77. 81

228. 60

$89.
76.

-------------
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Purchases
6-1-11-3G-60 Credit

Amount
Used

SYRACt'SE , NEW YORK

FAVORED

Wilson s Leading Jewelers___------------- , 642. 38 $82.

UN FAVORED H

lIenry Frank Leather Co----------------- 103.

------------------

BRIDGEPORT , CONNECTICUT

FAVORED

Fried' s Luggage- ---u-- --- --- -- --u-- ---
S. Silver, Inc_-----------------

---

, 534. 32
, 227. 89

$126. 72

111. 39
$126. 72
l11. 39

UNFA VORED 15

D. 1\1. Rcad_

--_--_-------------- ----

84 --------------

I ex 1M , 18, 16B , 16D.
2 ex 18 , liB , D , E , F, G.
aCX18jTr.66 166.
'ex 9A , 20A , 20F; Tr. 181; ex 20B,
I ex 21H- L 19A, 21A.

ex 34A , 36A, 38A , 19A.
7 ex 15 D- lIf-2-0G , A , B.
iTr. 254 253j CX38.
lOX 38.

Tr. 284.
IITr.284.
Likely has gotten credits since 19.';2 , except for the period 12- 6G-5-31-61.

Sibley, Lindsay & Curr has gottcn A. P. credits sincc 1952 , except for the period 12- 54-5-31-55.

Tr. 285.

!ITr. 286.
I'Tr. 285-288.
UTr. 288-289,

FINAL ORDER DIICTING FILIXG OF COMPLIANCE REPORT

On December 13 , 1963 l63 F. C. 2237J, the Commission , having
heard the above-captioned case on appeal from the initial decision of
the hearing examiner , rendered a decision in which it found that
respondents, a manufacturer of luggage and its sales subsidiary, had
violated Section 2 (d) of the Cbyton Act (by failing to make its
advertising and promotional allowances available to all competing

customers on proportionally equal terms). However, in view of the
apparent industry-wide incidence of the unlawful practice , and the
sworn assurances of respondents that they had discontinued their
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unlawful conduct and would not resume it in the future , the Commis-
sion decided to withhold entry of a cease and desist order against
respondents pending the outcome of a proceeding by the Commission
to e1iminate violations of Section 2(d) in the luggage industry on an
industry-,vicle basis.

In the year since the Comlnission rendered its decision, substantial
progress has been made toward achieving widesprea.d campEn,nee
with the requirements of Section 2(d) in the luggage industry, and

the Commission s enorts along these lines will continue. \Ve believe

the time is now appropriate to enter a final order in this case.
Section 5 (d) of the Administrative Procedure Act authorizes the

Commission , "in its sound discretion , with like effect as in the case of
other orders , to issue a declaratory order to terminate a controversy
or remove uncertainty." The Commission 8 decision of December 13
1963 , declaring the requirements of Section 2 (d) with respect to the
ehallcngccl ads and pl'Heticcs of these respondents , hrls effectively

terminat-eel this eontl'O\' el'sy: Sneh acts and practices haye been dis-
continued , ha\'e not b Cll resllmed , and , we believe und expect : will
not be resumed in the future. In the cil'aul1stances , the entry of a
formal cease and desist order at this time is not required to prevent
recurrence of the unlawful conduct. Che8ebTongh-Ponds , Inc.
Docket 8401 (decided July 27 , 1964) lGG F. C. 252J.

To assure respondents ' compliance with the declaratory findings
and conclusions made in its decision of December 13 , 19G3 lG3 F.
2237J, the Commission is requiring respondents to fi1e a report of
compliance as if a CNlse and desist order was being entered. And we
emphasize that while this order does not contain a formal command
to cease and desist , the proceeding may, if warranted by changed
conditions or the public interest , be reopened and the order enlarged
to include such a command. Accordingly,

It i8 o,-deTed That respondents sha11 , within sixty (60) days after
senrice of this order upon them , file with the Commission a signed
report in writing describing in detail the manner and form in which
they have complied and arc complying with the requirements of law
set forth in the Commission s decision of December 13, 1063 lG3

C. 2237J, in the above-captioned matter.
Commissioner IVlaclntyre not participat5ng.
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IN 'lllB 1\JATTEP. OF

MR. ROMANO, INC. ET AL.

CO:X EX'l Omn , ETC., IX REG.\RD TO THE ,\LLJ::GED nOL\.TIOX OF THE
FEDER,\L TRADE CO::DIISSION AND TIH TEXTILE FIBER l'HODGCTS IDE.:-

lFlCATW:.t ACTS

Docket C-- 'ii. Complaint , Feb. 8. tOG5-Decision, Feb. , 1.965

COlJ:;('llt order requiring three affliated Beverly Hils, Calif., clothing retailers
to cease Yiolating the Textie Fiuer Products Jdentification Act by ffll,;(:)ly
nrlYE'l'tising the fiber content of men s apparel, by using generic nflmcs of

fibers and fiber trademarks in all improper manner Oll labels and in news-
pnper advertisements, and failng to set forth other required information.

C03-rrLAIN T

Pursnant to the provisions of the Federal Trade Commission A.
and the Textile Fiber Products Identification Act, and by virtue of
the authority vested in it by said Acts , the Federal Trade Commis-
sion , having reason to believe that lr. Romn,no, Inc. , and J\1RJibu
Clothes Ltd. , corporn,tions, and Bel-Air Clot.hes , Ltd. , a corporation
trading as :\falibu Clothes and 'Villiall1 Firestone and Stanley Fire
ston individually and as offeers of said corporations , hereinafter
referred to as respondents , haTe violated the provisions of said Acts
and the Rules and Hegulations promulgated under the Textile Fiber
Products Identification Act , and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest
hereby lSSHCS its compbint , stating' its charges in tlmt respect as
follmys :

P Afui.GRAPH 1. Respondents J\fr. Ilomano , Inc. ra1ibu Clothes , Ltd.
and Bel-Air Clothes , Ltd. , are corporat.ions organized , existing and
doing business under and by yirtne of the la\ys of the State of
California.

Respondenis "\Villianl Firestone and Stanley Firestone are offcers
of c.orporate, respondents. They formulate , c1ired and control the acts
and practices of corporate respondents , including the ads and prac-
tices hereinafter set forth.

Respondents are engaged in retail selling of textile fiber products
and their oHice and princi pal place of lmsiness lS located at 228 South
Beyerly Drive , Beverly Hills , California.

PAR. 2. Subsequent to the effective date of the Textile Fiber Prod-
ucts Identificntion Act on :March 3 , 19GO , respondents have been and
nre HOTI engaged in the introduction , delivery for introduction , sale
advertising, and offering for sale, in COJi1l1CrCe , and in the transporta-


