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and negotiations of representati ,-es of respondent authorized to nego-
tiate ,;yith potential pllJ'clwsers or their representatives , relating to
the sa.1e of snch nssets , and , subject to any legally recognized priv-
ilege , copies of an "\yriUen commnnicntions pertaining to negotiations
oHers to buy, or indications of interest. in the a.cquisition of the whole
or n part of the. assets ill question.

Ix THE J\IATTER OJ"

STGPELL ORIGINALS , INC. , THADIXG AS

STl PELL E?\TEnplUSES , ETC.

OHDEn , 01 TXIOX.s , ETe. , IX REG,UW TO TIlE _\LLl GED VIOLATlON OF THE

FEDERAL THADE co::unSSION ACT

Docket 860. Compl,nint, Xov. 19G3-DecisIon, Pcb. , 1965

Order requiring a 1\ ew York City toy distributor, to cease falsely representing
in its display material and on packages containing its toy "PuDcherino
that tbe goggles in the packages bave yellow glass or otber protective
material when no such protective material is present, and failng to make
an affrmative disclosure tbat goggles may fail to protect users ' eyes from
ill,iury.

COMPLAINT

Pursnant to the prm- isions of the Federal Trade Commission Act
and by \-irillc of the authority yested in it by snid A. , the Federal
Trade Commission , haYing reason to belieye that Stl1pell Originals
Inc., n corporation , trnding ns Stnpel1 Enterprises find Carole Stnpell
Exclllsiyes , and Carole Stnpell and Harry Iel'vis , indiyidually and
as offcers of said corporntion , hereinrtfter referred to as respondents
hnyc Y1oJatcc1 the pl'oyisions of said Act , and it. appearing to the
Commission that a proceeding by it in respect thereof would be in
the lJnblic interest , hereby issues -is complaint stating its charges in
that respect as follo""s:

\R.\GRAPH 1. Respondent Stllpell Originals , Inc. , is a corporation
organized , existing and doing lmsinesEi lInder and by virtue of the
la,y of the State of New York , with its prineipal offce and plac.e of

business locrlterl at 1749 First ..Axenue , Xew York 28 , New York. Said
corponltion trades lindeI' the names St.upel1 Enterprises and Carole
Stllpell E.xdnsiyes, at the same address.

He.sponde.nts Carole. Stnpe.ll and Harry Icn'is are. offce.rs of said
corporate respOJ1(1ent. They direct and control the acts and practices
of said corporate respondent , incllldiJ1g the acts and prnctices herein
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after set forth. Their ad(ll'esses are the same as that of said corporate
respondent.

PML 2. Respondents are now, and for some time last past ha,-

been , engaged in the offering for sa.le, sale a.nd distrilmtion of 

variety of iterns of Inerchandise , inc1uc1ing a. toy product designated

ns "Pnncherinot to ,;yh01e8ale distributors , jobbers and retnileTs , for
rcsa.le to the public.

\H. :1. In the course and conduct of the r business , respondents
nm, canse , and for some time last pnst. have ransed , said toy prodnct
when sold , to be shipped from their place of business in the State of
Xcw York to plll'cllfse.rs thereof located ill va1'ion8 other States of
the United States , and maintain , and at all times mentioned herein
have maintained, n sl1bstantinl connie of trade in said product in
commerc.e , as "col1mcrce is defined in the Federal Tradc Commission
Act.

\R. 4. The toy product afol' csaidis a elm-ice consisting of fl plastie
ban which , whcn inflated , mcasures approximntely sewell inchcs in
diamcter , to whiehis attached a rubber string or banc1. The other
end of said string or band is attached to the center port.ion of a pair
of plastic goggJes to be \yorn m-er t.he eyes of the user. The ball is
pnllchcd rhytlm1icany away from the JnC'e 1cl retracts towards t.he
face of the user. J; or protection of the user s e,yes , the gogglcs ccmtnin
vertical plastic bars approximately l/loth of nn inch in ,;yiclth and
spa,ced npproximat.ely 5/16th of an inch apart. The goggles ronbin
no glass or other material.

PAR. 5. In the COllrse and conduct of respondents' business as
aforesaid, and for the purpose of induc.ing the purchase of said toy

product , respondents ha.ve made, or haye caused to be made, certain
statements, depictions and rcprcsentntions conce,rning the operation
and safety of use of said toy product. The package in ,;yhich the
product is sold contains a. depiction of a boy and girl, ench "\YCari11g
the goggles and striking the ball "yith their hands , and the following;
wording:

XE'Y!
P1J"CHERIXO

Frx HEALTHY!

Ad,-ertising c.ircnlnrs c1istriLnted to retailers contftin the sa,
depic.bon and "\yording.

. G. By and thrOllfdl the llse of the. aforesflid statements a,l1c1

de.pictions , and othe.rs similar thcreto bnt not speeifica.11y fJ t out

herein , respondents haye reprEsented to pl'ospediYe pllrchascrs 11lC1

l1flve placed in the haIlCls Df retnilers and others the nwans nnd
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instrumentalities for representing, directly or by implication, that

snid toy product is hazard-free and is snfe, for use by the purchaser
including C'hildren.

PAR. 7. In trut,h and in fact said toy pro(luct is not ha.zard- frec
nor is it safe for use by the pure-haser, including ehildl'en, due to

the possibility of injury to the user s eyes or face resulting from the
l'uLJher band breaking and piercing the spaces beb\"cen the pJastic
IJars on the goggles.

Therefore , the statements, depictions nnd representations, as set
forth in Paragraphs Fiye and Six here01 "\\' ere and are false, mis-

leading and cleceptiye. In a.ddition, the containcr in "\yhic11 snid
product is sold is misleading and deceptive in that it fails to rm-eal
material facts "\yith respect to the risk of injury resulting from the
use of said product ns directed on said conta.iner.

\IL 8. In the conduct of their business, at all timcs mentioned
herein , respondents ha.ye been in sllbstnntial eornpet.ition, jn com-

Incrce

, '

with corporations , iirms and jndi ,-i(hmls in the sa.le of mer-
chandisc of the. Same general kind nnd nature ns that sold by

espolldents.
\H. 9. The use by respondents of the. nforesa.id false, misleadinf,

and decp-pt.iyc stntements , representations and practices has had , and
now has , the. capacit.y and tendenc.y to mislead lllcmbers of thE pur-
chasing pubEc into the erroneous and mista.ken belirj that said
statements nnd reprcsentations were and are true nnd into t.he pnr-
chase of substantial quantitiEs of respondents ' rnerchandise by reason
of said BrfonEOUS and mist.aken belief.

PAn. 10. The aforesaid acts and practices of respondents, as he.rein

alleged , ,ycre and are an to the prejudicc and injury of the. public.
and of respondents ' competitors and constituted , and no" constitute

unfair methods of competition in commerce and unfair and clecepti n
nets and practices in commerce, in ,-iolation of Section 5 of the
Fedcral Trade COlTllnission \.('t.

JiI. William S. Hil supporting the compJaint.

Jl1.. JIllion fl. ilfctndel of Mandel cf, PeJ' ''''U. No,,'
for respondents.

York, ?I. y"

IXlTL\L DECISIOX BY J OII:.' B. Porxm:xnm , I-IEARI:.-:G EX;DfIKEH

JuLY 23 , 1 H;4

The complrLint in this proceeding issued by the Commission on
Xovcmber 1 , 1963, charges the respondents named in the cnption
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hereof with fa.lse , misleading, and deceptiye representations ill vio-
lation of Section 5 of the, Federal Trade Commission Act.

The respondents answered and denied the violations alleged.
l-Ienrings have ueen held and cOllllsel 1'01' the part.ies have filed
proposed findings of fnc. , conclusions of b" y and order. These have

been considerecl. The llatter is now before the hea.ring eXHminer for
the i Sl1allCC of an init.ial decision. All proposed findings of fact and
conclnsions of la,,, not. found or eoncluc1c(l herein are denied. l;po11
the basis of the entire record, the hearing examiner makes the

iollmving findings of fact and conclusions of law , and issues the

following order;
FIXDINGS OJ" 1".-C1'

1. Stupell Originals, Inc. , is a corporat.ion organized and doing

L!lsiness under the 111';,S of t.he State of e"i- York, "ith its offce

and principal place of business located nt 17J9 First \Tellne , Xew
York, Xe,y York. Said corporation tracles nnder the names of
StUpl l1 Ente.rprises and Cfll'ole Stupell Exclusiyes, at t.he Salle

n(1(1re5s.

2. The indi,-i(hwl rcspondents Carole Stnpell and flurry :\Jcrvis
arc oflicE'xS of said corporate, respondent. They direct and control
the acts and practices of the corporaie rcspondent. Theil' addresses

arc the SHme as that of the corporate respondent.

;J. During the yenrs 1961 and 1962 , the respondcnts named 
P,llagra phs 1 and 2 hercof w'erc engaged in the offering for sale
salc and (hstrilmtion of a toy product designated as "Puncherino
to ,y1101e8ale distribut,ors , jobbers and retailers, for resale to the
pnblic. Total sales of sa.ic1 product chll'ing the ye,nrs 1061 and 1962
nmonntec1 to approximnLely 378 240 units , haying a total vdlOlcsalc

;-alne of approximately 71 900. As of July 9 , 10G3 , the respondents

hacl on hand approximately 141 398 units of snid toy product and
all aclditional 190 9J4 units ,;Y8re storcd in fl, bonded \\arehousc
snb:iect to ,yithclrH\\al by respondents.

"1. In the course and conduct of their business , respondents haye
cnuserl snid toy product

, ,,-

hen sold , to be shipped from their place
of tn1sine,ss in the State of New York to purchasers Jocat.ed in
YflriollS other Siates of the nitrd States, and during the years 1961

and 19G2 , maintained a substantial course of trade in said product
ill commerce , ns " commerce" is deJinec1 in the Federal TracIe COll-
rn ission Act.

5. The toy product "PunclieTino : which is the subject of this
proc('rcling consists of a plastic ball yhjch , ,,-hen inflated , measures
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approximately 7 inches in dia.meter, to which is attached it rubber
string; the other end of t.he string is att.ached to the center port.ion
of it device sh,lpec1 like goggles. The goggles arc intended to be
orn over t.he upper part of the face, covering the eyes and Sllr-

rounding area of the face. The goggles received in evidence at the
hearing (CX II) appear to be of a rubberized plastic material
molded in one piece. T'he goggles do not contain any gJass or trans-
parent plastic material OVEr the portion which een-el'S the eyes , as

do the usual Bye-glasses or goggles. Instead, in ench side or port.ion

of the goggles ,;vhich covers each eye are four "\-ertical bars , approxi-
mately 1/16th of an inch in width and placed approximately 5/16th
of nn inch apn.rt. These vertical bars arc of the samc materia.l as the
rest of the goggles nnd appear to havc been molded or formed "\vith
the rest of the goggles in one original manufacturing operation. The
goggles are held in place on the Jace by an adjustable elastic band
nUaclwd to each end of the goggles nnd extended aronnd the back
of the head.

6. \Vhen sold by respondents to \vholcsall', distl'ibutors : jobbers

and retailer:;, and "\yhen resold to the public , the toy ;' Pllnch\?l'ino
"rhie-h includes the de.late(l plastic ball , rubber string, and goggles
is contained in a transpnrent. plastic packnge or container (CX 11).
The deflated plastic ba11 is folded oyer the goggles , and ,,-hile the
toy remains in the package, t.he goggles are not visible from the
ontside of tbe package. Attached to the top 01 the package is a
folded sheet of heavy paper , 01' cardboard, approximately 4 x 7

inches in size. On the front. side of the paper is a depiction of a boy
and girl, each ,;yearing goggles and striking the ball "\yith their
hnnds , and the following wording:

NEW
PL'KCHERIXO

F1JN ! HEALTHY!

On the ot,her side of the sheet of paper are instructions for inflating
the ba11.

7. The appeal of the toy "Puncherino" is prjncipaJly to children.

A fter the componcnts have lJeen removed from the containcr, the
pl:stic baJJ inflated ns directed , and the goggles placed on the face

of the user , secured by the clastic band , the ban is intended to be

struck or punched by eit.her one or both fists, successively, in a

repetitive sequence. The resiliency of the rubber string is jntended

to permit the ban , when struck , to trnxel away from the goggles and
then retract tmyard the, goggles , an(l the ban struck ngam and so on
snccessi,-ely, similar to striking a punching bng.
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s. The first c.harg( in the compbiut is that , t.hrough the depiction
on t.he package as above desc.ribed , and t.hrough advertising circll1ar3
distributed to retaiJers containing the same, depiction and wording,
respondents haTc reprC'senterl t.o prospective purehascl's, and haye
placed ill the hands of retaiJers and ot11el's , the moans and instrl1-
me,ntalities .for representing, directly or by implication, that said

toy product. is hazard-free and safe for llse by the purchasers
including children; whcreas , the toy "Punchcrino" is not hazard-
free , clne to the possibilit:v of injury t.o t.w user s eyes resulting from
the rubber string brcaking and rctracting into the spaces between
t he four ,"crtical bars on the goggles.

9. The second charge in the complaint alleges that t.he container
in ,yhich the toy is sold is lnisleading a.ncl dece.ptiyc in that it, fails
to rE'yeal matorinl facts with l'esped t.o the risk of injury resulting
from the use of the, toy as directed on the container. In other words.
it is the contention of complaint counsel that the to)' is htentJ)'

dangerous and, by reason of the provisions of the Fcde,ral Trade

Commission Art, the respondents owc a. duty to the purchaser to
,;ya1'n him or possible injury to the eyes from llse of the toy by a
marking or ,;yriting on the package that the goggles might not
protect the, eyes of the user in cnse of breakage of the rubber string.

10. The facts a1'e not in dispute. The respondents do not deny the
possibility of injury to the eye of the user of the toy ;' Pl1ncherino
in case of breakage of the rllbbe.r string. IImym- , t.he respondents
do deny that they Imve represented , through the ,;yording or the, dt
pi('tion on the package , or in 'advertising circulars, either directly,

or hy ili1plication , that t.he toy "Puncherino ' is hazflnl- free nnd safe
for 11se by purchasers, including children. H,cspondents readily admit
that fl rubber string ,;,ill eventuall " break and in such e,-ent could
retract and the loose end of the rnbber string penetrate one of the
open spaces beb,een the ycrt.ical bars of the goggles , possibly striking
and injnring the eye. Respondents say that it casual look at the
goggles and rllbber string attached the.reto (CX 11), the de.piction
0-( the boy and girl , each Iyearing goggles, attnched to the package
cllc1 the depictions of the boy nnd girl ,ycaring goggles as shmyn on
the ncln'xtising circulars (CX 2 aud CXct) relied on b) complaint
connsel , negate any suggest.ion that t.he goggles afford protection
to the eyes in case of the brenking or snapping of the rubber string
attached to the hall. Hesponc1cnts say that the possibility of the
rnbbcT string entering the open spaces between the iour yertical
hal's in the erent of break is made obyiollS to the pl'oSlJectiYe p11r-
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chaser by t.he picture of the goggles displayed on the Jolde,1 sheet
of pl1p01' nrtnche,c1 to the package containing the toy and nlso the
pictures shmyn on the aclyertising circulars (CX 2 and CX4). H.e-

spondents sny that the pictures of the goggles reproduced on these

exhihits plainly shmy that the space betweml the Yl:rtical bars on the
goggles is many times the size of the rubber string, t.ms making
oln' iolls the possibility of t.he rubber string entering one of the open
spaces bct\\"een the yel'tical bars of the goggles in C lse the rubber

string should break, striking the eye and causing possible injury to
tbe eye.

11. In support of the allegations of the, complaint\ Commission

cOlmsl'l ofrcred several exhibits , including the toy Pllncherjno
(C::C 11), in the plastic container as sold to tbe pubEc , with the 4 x 7
inch sheet of hern-y paper attached to the top of the container
bearing t.he depiction of the boy and girl , each \ye.aring goggles
striking the ball ''lith their hands , and the marking,

NEW!
PUXCHERIXOFE\"! HEALTHY:

cont8incd thereon , and copies of hyo acln Tt.ising circulars , CX :2 and

ex 4. Complaint counsel nlso offered the testimony of four ,yitnesses
the, incliddual respondent Carole StupeJl: Ir. David 1\r \.berman
an nttorne.y and counsel for Toy l\Ianufactnrers of t.he r. , Inc.
1\11'. i\Iufit Ogut , an eJectricnl engineer employed by Good House-
kceping Institute; and ::'lss Dorothy Elizabeth Rcncken

, _

Assistant
Direct.or of the Consumer Service Dure,au 01 Pm' enf:s ' llfagazine.

12. ljss StllpeJl identified yarious exhibits which were offered and
J'C'cE', in'd in t'yic1ence , including ex 11 , the, toy "Pllncherino . The
substance of her testimony wns , and it is found , that: l\Iiss Stupell
purch:lsed her initial stock of "Punchcrino" in Italy in 1960, and
the 1ntest purchase ,;"\as in .Tune, 1961; for the pnst byo or thn
)"c,ars , up to the date of the hem'ing on Ial'ch 24 , 1964 , sales of the
toy hn '-e accullulated less than $3 000. Iost. of t he sales of the to)-
Funcherino .. \yere, made during the years ID(-jJ and H1G2 , \yhich , as

pn:wiously fOllnd, amounted to approximately 378 24:0 units. Thus
nll of rcspollclp,nts ' stock of t.he toy ;;Pllncherino" \yore purchased

marc thall t\yO yenl's prior to the date of the lwaring on lnrch 24

IDG4:. :\Iiss St.upell a1so testified that the so-called goggles are not
goggles in the real sense of the ,yard , but are only intended as a
support for the rubber stTing to ,yhich the plastic ball is attached;
arc not. intended to nfl'ord protection to the nser, :md ha \TC more
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sales a ppe,,j than ,,' ould a plain band
that "a child likes a mask no matter

around the head. She stated
what kind of a mask it is

('11'. 13).
13. The next witness oft'ered by counsel supporting the complaint

was Ir. David N. Aberman , nttorney and counsel for Toy .\Ianufac-
hIrers of the l: , Inc. , a trade association composed of npproxi-
matcly 400 .American toy manufacturers. JIr. AbermfUl 'yas o11e.red
as a toy safety expert. Counsel for respondents di(1 not admit the
qualifications of the ,,,itnpss as a toy safety expert, anel, upon ques-
tioning, Jlr. f\.bel'man voluntarily stated that. he did not consider
himself to be a technical expert on the safety of toys. The witness

wns then excused.

14. The next ,,' itness offered by compJaint counsd "'lS Mr. Mufit
Ogut, an electrical engineer employed by Goo(l :Housekeeping lnsti~
tute. :\11'. Ogut testified that the Institute has laboratories which
investigate and test products , including toys , to be advertised. The
testing inc1ncles the safety of the product to be ac1vert.i ed. 11'. Ogllt
examined the toy " Punche,rino ' as conta.ined in t.he phi she container
(CX 11) and gave it as his opinion that

, "

when the "a1l is infhteu
and hit hard , there is a possibility that the rubber band might snap
and retract back and go through the \-ertical bars and possibly hurt
the cye (1.' 1' 50- 51). On Cl'oss~cxaminatjon , J\I1'. Ogut, furtlwr tes-
tified that , aside from any expert knowledge from his training and
experience as an electrical engineer , it was perfeet.y obvious from
looking at the toy " uncherino thnt , if the rubber string attached
to the ball should break or snap, the end of the rubber string could
penetrate between the verticnl plastic. bars of the goggles ycry
easily; expert knowledge ';YflS not necessary to recognize this was so.
111'. Ogut, fnl't, her testified that the vertical bars of the goggles \\")ulcl
not aliaI'd any protection to the eye of the user in the event the
l'nbbel' string should oreak and retract townrd the face of the nser.

15. The 1nst witness offered by complaint counsel wns Iiss Doro-
thy Elizabeth Reueken , Assistant Director of the Consumer Sen-ice
Bureau of Parents ' J/agazine New York, Xew York. i\Iiss Rencken
testified that. she holds an AE Degree in 1-10me Economics from
Douglas College , K er\ Brunswick, X ew IT erscy; and a :Masters De-
greB in R-ome Eeonomics from Teaehers Col1ege , Colmnbifl Unive,
sity, Xcw York, New York. J\Iiss Rencken wns asked to examine
ex 11 , the "Puneherino ' toy involved in this p1'oceeding, and give

an opinion as to whether the toy -in operation , as shown on the
package , ,;yollld or would llOt. be dangerons. The answer of 
Reneken was:
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A. The product, as I have examined it and as I can see it pictured on the
package I think, in my opinion , presents a potential bazard to any child that
might be using it.

Q. 'Vould you please state the basis for your conclusion?

\, On the frame of the eye piece , whkh covers the child' s eye , there is a
smaH piece of elastic here , \vhich even under normal usage could conceivably
(.nter a portion of the glasses here. (Tr. 63-64)

Miss Renehn further testified that , from looking at the toy (CX 11),
it 'YRS plainly cvident that the rubber band ,;yas much smaller than
the spaces between the vertical bars on the goggles, and she was

convinced that the rubber string could penetrate through the open
spaces bet,;vcen the vertical bars of the goggles , and that there ,;,as
no deception therein. l\1jss Renckcn further testified that, by looking
at ex LJ- the picture of a child wcari_ng the goggles and punching
the plastic ball (CX 11), it was evident "that the apertures between
the upright bars arc much wider than the rubber band depicted on
that picture" (Tr. 73).

16. In order to obviate the necessity of hearings in Baltimore

J\Iaryland; Detroit , J\fichigan; and Eagle Pass , Texas, counsel snp-
porting the complaint and connsel for respondents entered into a
stipulation concerning the testimony of certain witnesses residing in
tho e cities. The general eired of this testimony ,yould be that one
adult and t"yo children received injuries to their eyes while using
the t.oy "Puncherino in the prescribed manner, when the rubber

string broke and retracted between the vertical bars of the goggles

striking nIl eye of the nser. Said st.ipulation further proYides t.hat
each of said wit.ne,sses would testify that no representation ,,,as made
as to the safety of the toy product "Puncherino" at the time of its
purcha.se. Accordillgly, it is fonnd t.hat the ,,,itnesses named in said
bLipulation would haTe test.ified as stated therein, if they had
appeared at the hearings.

17. After carcfnl exa,minntion and consideration of the evidence

this hearing examiner is of the opinion t.hat the allegations of the
complaint luvi" been established. This cletermlnation is based hugely
upon the depiction of the goggles ,yarn by the boy and girl \yhich
;Ire depicted on the paper attached to the top of the package con-
t.aining the toy "PlLllchel'ino " (CX 11). This depiction of the goggles
nnli1::8 the depictions of the goggles cont.ained on the advertising
circulars ex 2 and ex 'J" appear t.o afford protection to the eyes
of the user. The vertical hal's on the goggles depicted on ex 
appear to be slrffcicnt:y close. together so as to afford protection to
the eyes of the 118er in case of breaknge of the rubber string. This
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depiction is on the front of the package in which the to is soJd to

the public.. This depiction of the goggles is ,;yhat the purchaser sees
at the time of purchase of the toy " PlIl1chcrino. He cloes not see
the goggles themselves. The goggles nre not visible from the outside
of the pnck ge. Althongh the vertical bars on the goggle.s are approxi-
mately 1/16th of an inch ill width and arc placed approxiJlwte1y
5/16th of an inch apart, this circmnstance is not discernible from

the depictioll of the goggles shown on the paekage containing the
toy (CX 11). The plastic. IJtlckage containing the toy "Pullrlllrillo
is sea,Jecl vl hile on display for sale to the public , and the purchascl'

is not awarc of the re1atiyc size of the rubber string- and the opcn
spaces betwcen the YCl'ticnl bars of tlH: goggles until aftQl' pllrc1m ing
thc toy and remoying the goggles from the container. After remoyal

from the container, hCHreycr, a (',lsnal glance at the goggles thcm-
seh-es (CX 11) will immediately indicate to the vley\er that t.he

goggles will not protect the eyes of the user in the m-e.nt the, rubber
string should break nnd retract into one of the open spaces bet'.yeCJl

the YE'l'tical bars on the goggles (eX 11). On the other 1U111(l, th(
depictions of the goggles shown on the nd,-ertisillg circulars ex 
and ex .J arc much larger thnn on ex 11. On th( 1(h' ertising
circulars ex :2 and ex :1 , t.he relftive size of the rubber string as
compa,red to the size of t.he open spaces Det'YCen the vertical bins
of the goggles male evident the possibility thnt. the EIHl of the l'llIJ1Jer

st,ring might penetrate 0118 of the spaces lJet.ween the Yc)'tic d bars

of the goggles and strike Ow eye of the user ill case the rnblJer tring
shonld brenk. This illpressioll creaied by the depictions on ex :2 and

ex -4 is snbstnlltiated by the testimony of t'.yO expert ,yitncsscs
oiIered by complnint counsel , ::Jr. Ogut and Iiss Henckcn. Theil'
testimony is discussed in Paragraphs 1;3 nnd 14 hercof , lmd will not
be repe,atd.

18. By and t.hrough tlw depietion of the gogglcs on the pbstir
packngc containing the toy as displayed for sale to the public: re-

spondents thercby represented to prospecti \-e pnrchascrs and pJnced
ill the hands of retailers and others the, means for l'epl'cscnting
dire,c.tly or by .implication , that said t.oy ';Punchcrino" ran llc n::ecl

as i !1ustrated without danger or risk of injury to the eyes oi' thl
llser. The cvidence shmvs : and it is found , that the toy ;;Pl1nc1wrillo
cannot be used as illustrated ,vithout danger or risk of injury to the,

cyes of the, user due to the possibility of the rubber string ul'c,tking
and penetrating one of the open spaces bet"een thc yertical bars

on the goggles. _ :\lso the plastic package in Iyhich the toy is COll

tainecl , displayed nnd sold is misleadillg nndcl('('cptin', for thc l'c,ason
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tlmt it fails to reyenl material facts ,,-j(h respect
or risk of physical injury which may result from
i !Just-rated on the package or containc-:T.

to the possjbility
use of the tO T as

COXCLCSIO

1. The use by the respondents of the false , rnisleadlng and c1e-

cept.iyc depictul'es on t.he package ns found herein has had and 11mI'

has the capa.cit.y and tendency to misJea(l members of the plll'C'hasing
public into the e.rronCOllS and mistnken helief that said depictions
lrc true and into the purchase of substantial quantities of said to:,-
uy renson of said erroneous and mistaken belief.

2. The aforesaid acts and practices of l'csponde,nt,s as found herein
e to the prejudice and injury of the public and constituted , nncl

llO'Y constitute , unfflil' flncl deceptiyc !lcts and practices in cOillmercc
in yiolation of Section ;) of the Federal Trade Conunission "ct.

t In yic'lY of the fnet t.hat the depicture of the goggles ShmYll on
the package containing the toy "Puncherino " as it is displayed for

sale fnlsely represents that the goggles aflord protection to the eyes

of the user in the en:nt the rubber string nttached to the bnJl should

brc , respondents should be required to clearly indicate on thc
package ill ,yhich the toy js s01(1 that the goggles may not protpl'
tlw eyes of the user from possiblc physical injury.

-:. IYith respect to responclents contention that they are not selling
the toy at thc pn"sent hum and that CllITcnt snles are not subst.antillL
the evidence shows that. respondents stock of the toy on hand is
substantial , that their sales of the to:v in 10G1 nnd IH62 \\-ere sub-
stantial , and t.hat respondents may l'csurne sales of the toy at any
hme in the future. Under such circumstances , n spon(lents hnyc not
shmnl goo(l reason ,yhy an order to cease and desist from the. prac-
tices complnined about should not be entered to protect the public
interest.

ORDEH

// 

is ordered That respondents St:upell Originals , Inc. , a corpora-
tion, trading as Stupell Enterpl'isesj Carole Stupell Exclnsiyes, or

under any other name, and its offcers , and Cnrole St,upell and HflJ')'
::Ue.rvis , indiyidna.l1y and as offcers of snic1 corporation , and respond-
cnts ' agents , represcntatives flnc1 employees , directly or through any
corporate or other elOl-ice, in connection\yjth the offering for saJc
sale or distribution of fl, toy product designnte.cl "Pl1ncherino," or
any other product of similar construction or lul"'ing sl1bstantinl1y
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sirnilal' properties , in commerce, as "commerce" is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

(1) Representing, directly or by implication , that such toy

product cnn be used ,yithout danger or risk of injury to the eyes
of the user.

(2) Failing to clearly and conspicuously disclose on the pack-

age or container ill which the toy product is sold that the
goggles may fail to protect the eyes of the user from injury.

(3) Furnishing or placing in the hands of jobbers, retailers

or dealers in said toy product the mORns and instrumentalities
by and through which they may deceive or mislead the public
in the manller or as to the things hereinaboyc prohibited.

Ql'IXION 01 THE C03unssIOX

By DIXON Omnmissione1'

Hesponc1ents are charged ,'lith ialsely representing that their toy
product is safe for use uy purchasers and vdth failing to l'c\"ea1

material facts ,yith rcspect to the risk of injlllY rcsn1ting from the
use of snid product, in violation of Section 5 of the Federal Trade
Commission --\.ct. The hcnring examiner held in his initial decision
that the allegations wore snstained and ordered respondents to cease
and desist from the llnlawful practices. Respondents haTC appealed
from this decision.

Ihe toy product, designated "Punchcrino :' consists . of a plnstic

bun ,yhi('h , when inflated, mCaSlll'eS npproximfltely 7 inches in
diameter , to which is attached a rubber strillg. rrhe other end of the
fitl'ing is nUacl1ed to the centeT of 11 pair of goggles ma.de of fl
l'lbberizec1 plastic material. The goggles do not contain any g1nss
or transparent phstic mnieria.l in the eyepieces. Instead, in each

sedion which covers the eye, thero aTe four yerticnl bars, ,;yith

spares bebyecn them , which are of t.he same materinl as the rest of
the goggles. 1-.8 depicted on thc prlCkage in ,yhich t.he toy is sold
the ball is to be punched or slapped a,ya,y from the goggles and
J'etracts toymrd the goggles , in the same mnJlner as a punching bag,

The complaint chrngcs that the ioy is Dot srde (lue to the possi-
bility of injury to the use, s eyes or face resulting from the rulJhcr

.string breaking and piercing the spaces lJetwee,n 1 he plastic uflr.s on

the gogg 1cs.

,YIWll sold to the public, the toy is p:tclmged in a trnnsparent

p1nstic container with a, heavy sheet of paper attache.d thereto ,yhich
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in f!(1dition to setting forth instructions for use and for inflating the
ball , also depicts a boy and a girl each wearing the goggles and
striking the ball with their hands, aceompanied by the following

wording:

XEW PUNCH:ERINO :FUN lTEALTlTY

Respondents do not deny the possibility of injury to the eye 
the user should the rubber string break. JUoreover, there is stipulated
test.imony of injury to the eyes of two children , ages 6 and 7 , as a
result of the rubber string breaking fLncl retracting through the
space between the vertical La.rs. There is similar stipulated testimony
of flU adult who ,vas de.nonstrating the toy to his 6-yea.r-old (hLugh~
tel'. In addition , complaint counsel introduced the testimony of two
,vitnesses , both of whom arc engaged in the testing of toys , one for
Good l-Iousekeepillg Institute and the other for Parents ' ::Iaga,zine.

Both of these witnesses testified that there is a possibility of injury
to the eye through the use of this toy.

The examiner found that , as packaged, the ,1eflated plastic ball is

folded over the goggles; and ,vhile the toy remains in the packa,ge

the, goggles are not visible Jrom the outside of the padmgc. In their
appeal respondents contend that the hearing examiner erred ill so
finding. In this regard there is no dispute that the toy which was
introduced in evidence at the hearing had been removecl from the
Lag for testing prior thereto. Thus, respondents contend that since
the examiner did not have the toy as originally packaged before him
here is no basis in the record for his finding. They st.. ate that, in

i'act the goggles arc clearly visible in the original package and tlUlt
'-1nCc. the examiner s order is based on nn erroneous finding, the ordEr
111lst fall.

At the oral ftl'gmnent on this matter , on December 16, 1864, re-

pondents : connsel ouered to introduce as an exhibit the Puncherino
toy allegedly packaged in the manner in which it is sold to the public

';Tith the goggles placed on top of the folded ball \\-here they ca.n
be seen by the purchaser. The Commission accepted the toy (Exhibit
A) ,,,itIt the expre :s understanding from respondents ' counsel that
it could be used for the purposes of deciding this case.

",YP turn first to a consideration of the charge that respondents

ll(n fillsely rEpresented that the toy is hazard- free and is safe for
e by the purchaser , including children. The 2xaminel' ruled thnt

the picture en the paper attached to the package is deceptive ydlereas

display posters (CX :2 and ex 4) are not. IIis conclusion is based
on the finding that the yerticn.l lJars 011 the goggll's pictured on the

379-702--71--
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package appear to be suffciently close together so as to a.fford pro-
tection to the eyes "hereas on the posters the relative size of the
rubber string as compared to the size of the open spaces between

the vertical bars make evident the possibility that the end of the
rubber string may penetrate one of the spaces. IVe have considered
both of these pictorial representations and e arc of the opinion that
they have a capacity to deceive notwithstanding the space pictured

between the bars. Specifically, we refer to the fact that the goggles

are pictured on the package and on the poster (OX 2) as containing
yellow glass or some other transparent protective material in the
eyepieces in addition to the bars. A prospective purchaser cannot

determine what this t.oy is or how it works unless he examines these
pictures. Even though the goggles themsclves are visible in the
package, it is reasonable to assume that protective coverings for
the eyepieces, as pictured , are provided. Since the deflated plastic
ball is folded in the bag, there is 110 means by which the customer
can ten that the represented shieJding has not been enclosed.
The examiner s failure to consider this aSpBct of the picturizations

is obviously in error. ,Ve find that by picturing their goggles as

lJaving a covering in the eyepieces in addition to the bars respond-
ents hn"ve represented that the toy is safe. Since there is no dispute
r',S to the danger \"hieh may result from the breaking of the ruhber
string, our order wilJ prohibit such representations.

"\Ve turn next to a consideration of the charge that responclents

failure to rcvea.l the risk of injury resulting from the use of the toy
is deceptive. As prm-iously mentioned, the examiner s ru1ing that
this charge has been sustflined is based on his finding that the goggles
are not visible in the package when sold to the public. I-fo'ic'iTr
respondents contend that since in the cxl1ibit introduced at the oral
argument, the prospectiye purchaser can see t.wt the space bet ec'.
the bars on the gogglcs is "ider than the thickness of the rubber

string, the risk of injury is obvious and patent. fmc1 that therefore
no disclosure should be required.

Respondents ' argnment must be rejected for seyeral reasons. First
while the risk of in:il1ry to the eye from the rubber string brcflking
may oe obvious to the person "\d10 pauses to consider such possibiJ1ty:
lye seriously doubt that the ordinary purchnser ,;\ollld c1'ifc:Jl on this
evenhm1ity. This 1S pnrticuJfll'Jy truc in the case of chilc1re,n to \r)WJ1

I "The Commission )nay employ its expertise Hnd cn'ilsion fln fllh-ertJsement 118 It 1"Ollld
lw seen by tJJe pllbJlc f,eneJ':111y '1"11-:c11 indndes the ignomnt, the llIthinl,;n Ilnd
('reduIom;, who , In !rnldug' p'Jrchnses. do not stop to analyze but too often are go\'erncll
\1:' nI'i\f'al':1J:C'c111r:f'Jlf'1'n! ill11)re~, ~ion8.''' NirOJ!, Jilrlusfrir, . !iiC'

. \" 

Ferlel d TI' tI'

Oommi. sion 278 F . 2d 387, 3,12 (7th CJr. 1D60), cert. denlerT B64 U. S. !jSB.
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the toy is ot!'ered. The price of $1 or less at ,,,hich this toy is sold 
well within the reach of this class of customer. l\fol'eover, the possi-

bility of the rubber string breaking is certainly not ob'doU8. A very
minute examination of the package discloses a small knot in the
rubber string at the end which is attached to the plastic ball. Not
only is the simple method of attachment not clearly visible. it
cannot be ascCliaincd without attempting to unfold the ball in the

bag that there is 110 other mea.ns by which the string is secured.
Additiona1ly, we think it we1l within the realm of possibility that
in ,'iew of modern manufacturing techniques , even a person "ho
pn,uses to consider may well believe that in a toy "hieh retrncts
to,,-ard the eyes of the user, the retracting element is more than a
mere rubber string but is made of some nlaJerial ,,-hich "ill not so
readily brcak.

This toy is designed and intended to be used in such a manner
that the rubber string and the ball retract toward the face and eyes
of the user. IVe hold that respondents' failure to disc10se that, the
goggles -will not protect the users ' eyes is an unfair and clecepti ve
practice.

In reaching this conclusion , the Commission is not laying down a
ne,v rule, which would require all sellers to ,;yarn the public that
their products might break and to list nIl of the conc(-;i vable hazards
which might result to the users if their productE break, ,yithout
rcgard to whether or not the risk of breaknge and the conseclucnccs
therefrom are discernible. The Federal Trade Commission Act im-
poses no rcquiremcnt of disc10sing the risks of breakage here those

risks are obvious or apparent, for in such a case non-disclosure is
not cleccptiye. IVe merely apply to the facts here the well-established
rule that where breakage is likely to occur in the normal use of the
product, and the hazards of such breakage arc not apparent or
obvious , at least to many consumers , non-disclosure of such risk is
dcceptive and therefore unlawful. The danger that the rubber string
n ttached to the ba.l in the "Puncherino ') toy will break and , in

breaking, injure the uscr s eye may be otn- ious to a member of this
Commission ITho has carefully examined the toy and heard extensive
rgmnenLs ancl discussion on the question, but IYO do Hot think it 

obvious to a young child ho goes into a toy store and buys ': Pnnch-
orillo" ITith his dollar.

:Most consumers expect and QSSU11C, in the absence oJ some indi-

cation to tllC contrary, that rL product marketed to the general pnb1ic
is safe for the use for which it is solel. This assumption and expecta-
tion is lye think : espeeinlly ,,-iclespread in the case of pl'nducts in-
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tended for the use of children. Few would irnagine that any manu-
facturer 'iyollld place on the market a dangerous toy without warning
the purchuscr of the danger. Thus , at. least where the danger is not
an obvious one illlTlGdiately apparent even to the ca.sual purcha.ser
or user it is an unfair ttncl deceptiY8 trade practice to market such
a product without clear disclosure of the danger. "Pullchel'ino :! is a,

dangerous toy, and while the danger is obviolls once one s attention

is directed to it, ,ye think there fl'C very few purchasers : especially
children , ,,,ho lrould renJizc the danger before or at t.he time of
purchase. ',Vhet-her or not the Commission has the pO\1"cr to ban the
sale in interstate eommerce of unsafe products as such , it phtinly

has the po\ycr and t.he dut.y to prevent the se.llers of sueh products
frmn failing to c1iseJosc that they arc unsaf0 , thereby ullfrlirly and
dece.pti,-ely exploiting the consumcr s normal expectation that. a
product pJacecl on t.he market with no restriction whatcn'l as to :its
sale is reasonably sa.fe for its intended use.

Finally, respondents contend that there is insuflcient e' l(lence to

support the examiner s fmding that they ha,ye maintained fl sub-
stantial course of trade in this toy product in commerce. Thns , they
argne that the record fails to establish that there is suffcient pnbl1c
interest in this proceeding as required by Section 5 (b) of the Federal
Trade Commission Act.

This argnment is without substance. The examiner fonnc1 and it
is not disputed, that in ID61 nnd 1962, respondents sold a1)out

240 units of this toy product. As of .Tuly 1963 , respondents
had on hand approximately 141 398 units and an ac1ditiollnl 190 4:4

lmits 'yore stored in a bonded "farehouse. Invoices in the re.cord
show sales of over 7 SOO units of this toy in a fmv months in 1861

flul IDG2 fl'om rcspondents place of business in New York to cus.
torners located in Ne'\v .Te.rsey, :L\assachusetts , Pennsylvania. and ,Vi5-
consin. These invoices are a, SUffc.1cnt indic.ation of interstate sales to
warrant a finding that such saks ,-re.re, substantial. for2m' e.r the
extent of the public interest is not controJlod entirely by the sales in
commerce. In a proceeding suc.h as this \ which il1\oh-es the failure
to disclose risk of injury to the eyes through use of the. product
invoh- , there can be no doubt as to the interest of the public e,-
though salRs in commerce may be relatively smal1.

On the basis of the foregoing, respondents ' appeal is denied. The
jnitinl decision is set aside and we arc entering our own findings as
to the facts conclusions a,nd order to cease and desist in conformity
with this opinion.
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Commissioner Jones eoncurrecl in pa.rt
has filed a separate opinion.

and dissented ill part , and

CONCURRING IN PART AXD DISSE::..rnXG IX PARi'

By JONES OOTJU1nis8i:oneT:

I concur ill the Commissioll s conel nsion that a cease and desist
order should issue aga.inst respondent by reason of the fact that
respondent fa.1sely represented in its display matcrial rm(l on the
package C'onb_iuing respondent's toy t.hat the goggles contained ill
the packaged toy Imve :yellow glnss or other pl'otec..in'- material
,,,hen in fad. no such protecti,,-e material is present.

I do not agree with the Commission s ('onC'llsicn that respondent
has further misrepresented its product because of its fa.ilure to make
a.n nI-rmative statement on its package a11(1 display material that
the goggles may fail to protect the u8er s eyes from injury caused

by the possibility of the rubber string brf',nking and penetrating one
of the open spaces betwcen the ymtical bars on the goggles.

Respondent has made no aifrmative representation that its Loy is
either safe or nonbreltkable 01' hnzarc1- free ill the event it docs break.
Thus it is respondent/s 8ilence not its affrmative statements , about its
products ,,,hich is found by the Connni.ssion to be misleading. De-
ceptions by silence ImvB heretofore been limiteel by t.he C01lmis,"Jion

and the conrts to a narrow a,nc1 c1efinnhle range of itllHtions. Thus
ellel's h8.H: been required to disclose the true properties of their

products where the appearance of those products I ab::en(-, disclosure
1To111d mislead the public (e. , simulate.tl y, ood prodnc.s ,yhich are
in fact pnper,' fabrics which look like wool but arc in :fact rayon,2
or oil products which arB not crude oil but in faet used oil :J ). Simi-
larlYI silence respecting the foreign origin of fl proc1nct has been
(1emned misleading where the pub1ie ,yiE assume domestic origin
absent disclosure. In the category of IJfzarc1011s procl11cts-a sihm
tion most closely alw.logous to the Commission s decision hC:1'(2-

sellen; haye been required to disclose the nntul'(' of nn : hazrlrc1

atta('hing to the nonna.l use of t.he prodm:t "yhere sHch hllzanl is
latent not appt1,rent to or discernible b - the pUl'chaser. ThllS rhe
presence, of toxic materials in a photographic film brush or in plastic

1JIaskelite Mfg. Corp. 

\. 

127 P. 20 7G5 (7th Cir. 1(42).
Acad ll Knitted Faltries COTp. 49 F. C. 697 (1952); SCY?nollr Dn:ss Blouse Go.

49 F. C. 1278 (1958).
"Ji(J/wtek Refll1iJlJ Gorp. \" F. , 263 F. 2,1 SlS (3d Cir . 18.'9), eerf. deniclI, 3fJ1

S. 814 (1959).
Sega v. C., 142 F. 2d 255 (20 Cir. 1944) ; Hanco Watch Strap Co," IlIc., et aL

60 F. C. 493 (1962).
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metal menders which can cause injury to the user in the course of
his normal use of the product has been required to be disclosed,
Similarly, sellers of plastic toy playhouses or of flammable rayon

products were required to disclose the hazards of asphyxiation or
fire which inhered in these products and which, absent disclosure

could not he known or detected by the purchaser.
In the instant case, however, respondcnFs toy does not by its

nppe,arancc convey any deceptivc or false impression to t.he pros
pectiyc eustomcr about it.s safeness or nonbrcakable propert.ies. In
fact every feature of t.he t.oy to which the Commission refers
the fact that the ball is affixed to the goggles by a rubber string and
the fact that the rubber string is thin m1d might break, is clearly

visible to the customer. l\foreovcr, respondent not only placed a

picture of the toy being used on its package but it sold its toy in a
transp lrent envelope so that every customer was able to sce the actnnl
toy itself as "ell as the picture of how it wn.s used.

The Commission , therefore, in reaching its conclusion rcspecting

respondent' s deception here, in my vicw is laying do,,-n a new rule
despite its disclaimer of any such intention. Since I can concciyc of
no way by 'which respondent could haTC disclosed more vividly the
exact properties of its toy which the Commission now claims arc
concealed and not detcctable, I cannot agrec that its decision here is
merely fol1owing the established principle that where risks exist and
are not discernible, nondisclosurc of them is dec.eptiye.
Accordingly, I anI forced to conclude that if the Commissjon

instant interpretation of what const.itutes deccption in the sale 
to)' S is follmycd by it in future eases , aU sellers of children s toys

will have to place an affrmative waI11ing on their toys that thc

toys might break and that such sellers ,,-ill , in addition, have to
disclose all the conceivable hazards which might result to the users
if thcir products break. This is manifestly an impossible burden to
place on sellers. K or is such a burden necessary to impose on sellers
in order to protect eonsnmers. ",Vhere , as here, the risks inhering in
the use of respondent's toy are apparcnt from even the most cnsual

inspection , the Commission should stay its l1anc1. It is obvious that
the Commission can never protect all eonsumers from t.heir own
inattent.ion. 1ioreover , it is doubtful that these eonsnmers who will
not " pause to consider" the eventuality of the risks, Ewen though

apparent, will be likely to panse any morc attentively to consider

5Nuclear Products Uo. 49 F. 'l. C. 229 (1952); The Mm. tin-SenOllr Co. C. Docket

C--209, August 31 , 1962.
eNovel Mfg. Corp. 60 F. C. 1748 (1962); Fisher De Riti 49 F.1'. C. 'i (1952).



STUPELL E T'I'ERPRISES : ETC. 191

173 Findings

such risks by reason of any additional statement concerning such

risks ,;yhich the Commission Inight require to be placed on the pack-
aged toy. Yet these arc tIle very consumers whose inattentive-ness
the Commission relies upon as the reason for requiring an affirma-
tive disclosure.

FINDIXGS AS TO TIlE FACTS , COXCI;GSlOXS AXD ORDER

The. Federal Trade Commission issued its compla.int against the
above-named respondents on November 1 , 1963 , charging them with
enga,ging in unfair and decepti VB acts and practices and unfair
methods of competition in the sale of a toy product. I-Iearings were
held before a hearing examiner of the Commission and testimony
and other evidence in support of the allegations of the complaint
WeTB received into the record. Respondents did not introduce any
testimony or other cyidence in defense of the charges. In an initial
decision filed on July 28 , 1964 , the hearing examiner found that the
charges had been sustained by the cvidence antI issued his order to
cea e and desist.

The Commission having considered respondents' appeal fr0111 the
initial decision and the entire record in this proceeding, and haring
ruled on said appeal , and having determined that the initial decision
should be vacated and set aside , the Commission further finds this
proC'eeding is ill t.he public interest and now lnakes its findings as
to the facts , conclusions and order, which together with the acc.om-
panying opinion, shall be in lieu of t.hose contninecl in said initial

decision.
FIXDIXGS AS TO THE FACTS

1. Hesponclent , Stupell Originals , Inc. , 1S a corporation organized
and doing business under the Jaws of the Statc of Xew York, with
its offce and principal place of business located at 1749 First A veuue
Sew York, New York. Said corporation tracles uncleI' the names of
Stupell Enterprises and Carole Stupe11 E"clusi\ , at the same
address.

Individual respondents Carole Stupe11 and Harry Mervis are
officers of said corporate respondent. They direct and control the
acts and practices of said corporate respondent, including the acts

and practices hereinafter set forth. Their address is the same as
that of the corporate respondent.

2. Respondents have been engaged in the offering for sale, saJe
and distribution of a toy product des1gnated "Puncherino :' to whole-
salo distrjbntors, jobbers and retailers , for rcsalc to the p11blic.. Total
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sales of said product during the years 1961 and 1962 amounted to
approximately 378 240 units , having a total wholesaJe value of
approximately $71 900. As of July 9 , 1963 , respondents had on hand
approximately lLll 388 units of saiel toy product and an additiona.l
190 944 units were stored in a bondecl \YtLrehouse subject to with-

dravml by respondents.
3. In the course and conduct of their business , respondents have

caused said toy produet, when sold , to be shipped from their place
of business in the State of N ew York to purchasers located ill various
other States of the United States. Invoices in the record establish
that clnring the years 1961 and 1962 , respondcnts maintained a sub-
stantial course of trade in sHid prodnct in COllmeree , as "commerce
is defined in the Fedeml Tmde Commission Act.

4. The toy product " Puncherino" consists of a plastic ball which
when inflated mcasures approximately 7 inches ill diameter : to
which is attached n, rubber string. The other end of the string is
att.ached to the center of a device shaped Eke goggles. The goggles
are made of a rubberized plastic material and are intended to be
worll over the upper part of the face, covering the eyes. The goggJes
do not contain any glass or transparent material in that portion
which coYcrs the eyes. Instead, in each section w hieh covers the

eyes there are four vcrtical bars, with spaces bet,vccn them. The
vertical bars are of the same material as the rest. of the goggles , arc
about 1/16th of an inch in width , and aTe placed abollt 5/16t11s of
an inch a,part.

5. .When sold by respondents to wholesale distribntors jobbers and
retailers , and when resold to the public , the toy which includes the
deflated plastic ball , the rubber string and goggles , is contained in a
transparent plastic bag. Attached to the top of the packr,ge is a

folded sheet of heavy paper approximately 4 x 7 inches in size. On
the front of the paper is a depiction of a boy and a, girl , each ,;ycar-

ing the goggles and nsjng the toy, and the following wording:

::E'" PUNCHERINO FU:X HEALTHY

6. The appeal of the toy "Puneherino" is principally to children.

A.ft.er the componcnts have been removed from the container, the
plnstic ball inflated as directed , and the goggles placed on the fac.e

of the user , the ball is intended to be struck or punched rhythmically
away from t.he faee. The resiliency of the rubber string is intended
to permit the ball , ,;yhen struck , to travel away from the- goggles
and then retract toward the goggles.
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7. The complaint cha.rges that, by the use of certain stat.ements
and depictions , respondents have represented that said toy product
is hftzarcl-free ancl safe for use by the purchaser, including children.
The complaint furthcr charges that the eontainer in ,,-hich the toy
is sold is misleading in that it fails to reveal material facts with

respect to the risk of injury resulting from the use of said product
as directed on the container.

8. Hespondents do not deny the possibility of injury to the eyes
of the user in case of breakage of the rubber string. Stipulated testi-
mony establishes t.hat two children, ages 6 fmc1 7 , sustained injury
to t.heir eyes as a result of the rubber string breaking and retracting
through the space between the vertical bars of the goggles. There
is similar stipulated testimony of an adult who ';"1flS demonstrating
the toy to Ilis 6-:ymlr-old daughter. The testimony of byo witncssBS
who are engaged in testing toys for private concerns further estab-
lishes the likelihood of injury to the eyes through the use of this toy.

9. On the paper attached to the package (CX 11 amI Exhibit A)
and on a dispby poster (CX 2), the goggles are pictured as con-
taining :yellow glass or other transparent protective material cover.

ing the eyes of the user. Additionally, on the goggles pictured on

the package , the space between the vertical bars appears to be suff-
cie,ntly narrow so as to prevent entry of the rubber string. By and
through the use of these depictions, respondents have represented
that t.he goggles afford protection to the eyes of the user in case 

breakage of the rubber string. Sneh represent.ations arE false, mis-
leading and deceptiH\

10. In the package introduced hy respondents ) counsel , the goggles
are visible. Ho-wever , the possibility of the rubber string bTcaking
is not readily apparent nor is such possibility lil ely to be considered
by the prospective purchaser. Neither the manner in )\-hich the
string is attacbed to the bal1 nor the fact that the string is made
of rubber rather t.han some more durable material can be readily
ascertained. lorem' , the prospective purchaser is unable to de-

termine that no protective shielding for the eyepieces hns lx

provided in the package.

This toy is offered to children and retaiJs at one clol1ar or Jess. It
is intended to be used in such a mnnner that the rubber string
retracts to'l'arc1 the eyes of the user. In view of the intended use of
the toy and the rcpresentations madc, respondents' failure to dis-
dose on the package that the goggles may fn il to protect the user
eyes is mis1eading and deceptive.
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11. By and through the use of the foregoing practices , respond-
ents ha YB pheed in the hands of retailers and others the means and
instrumentalities for mislea.ding and deceiving the public into be-
lieving that said toy product is safe for use by the purchaser.

COXCLUSIOXS

The Federa.l Trade COllmission has jurisdiction of the subject
matter of this proceeding and of the respondents. The aforesaid acts
and practices of respondents , ns herein found , arc all to the prejudice
and injury of the public and constitute unfair and dec.epti,-e acts
and practices in commerce within the intent and TIlcaning of t.he
Federal Trade Commission Act.

ORDER

It ol'del'ed That respondents Stllpell Origjnals : Inc. , a corpora-
tion , trading nB Stupcll Enterprises, Carolc Stupel1 Exclusiycs: or

under any other name , and its offcers , and Carole Stnpcl1 and Harry
)Ien , indivichw..ly and as offcers of ftid corporation, and l'C-

8pondents ' agents , re.prEse.ntatives and employees , directly or through
any corporate or other cleyice, in connection with the offering for

sale, sale or distribution of a toy product designated "Puncherino,
or any other product of similar construction or having substftntirdly
similar properties, in commerce, as "commerce" is defined in the
Federal Trllc1e Commission Act, do forthwith cease and desist fl' om:

(1) Representing, directly or by implication , that such toy

product c n be nsed without danger or risk of injury to the
eyes of the user.

(2) Failing to clearly and conspicuously disclose on the pack-

age or container in \'hich the toy product is sold that the 113e of
snch toy product inyolves a danger or risk of injury to the eyes
of the user if the rubber string should brenk.

(3) Furnishing or placing in the hands of jobbers. retailers
or dealers in said toy product the means and instrumenta1ities
by and through \'hich they may (leceive or mislead the pnblic
jn the manner or as to the thi.ngs hereinabove prohibitecl.

It i8 fUTthe'i oJ'deTed T1llt respondents shall , ''Iitllin sisty (GO)

days after service upon them of this order , file ,;yith the Commission
a report , in ';'Iriting setting forth in detail the manner rmd form
;)1 wh;eh they haye compEec1 "ith the order set forth here;n.

Commissioner ones c.oncurring ill part and dissenting in part.



TELEVISION SERVICE ASSN. OF DELAWARE VALLEY El' AL. 195

Complaint

IN THE ::IATTER OF

TELEVISION SERVICE ASSOCIATION OF
DELAWARE VALLEY ET AL.

ORIlER, ETC. , IN REGARD ' 0 THE "\LLEGED VIOLATION OF TIlE l"EDr:H.\L

TR,\.E CO::\I1\ISSTOi\~ ACT

Docket 8623. Compla.int , J.lla,y 19G4-Decision, Feb. , 1965

Order l'erluiring a trade association of televisioll and radio repairmen and its
members, of Philadelpllia , Pa. , engnged in the repair service of television
sets , radios, and other electronic devices , to cease entering into and cnrry-
ing ont any planned coor:'8 of action to C02rce, intimidate, or boycott
wllOlesalers or distributors of electronic equipment or component parts
who also sell such products at retail, to refrain from interfering with
the practices in which such wholesalers concluct their business, auel to
cease using a policy to "black list" wholesalers or distributors who sell
such proclucts at retail aud to "white list" \vholesalers or distributors
\vl1o refuse to sell such products at retail.

CO::UPLAIXT

Pursuant t.o the provisions of the Federal Trade Commission ..'-ct
(I;j G. C. See. . , et. seq. ), and by virtue of the authority vested in
it by said Act, the Federal Trade Commission, having reason to

Imlieve that the parties hereinafter referred to a.s respondents Ita ,-
violated the provisions of Section 5 of said Act, and it appearing
to the Commission t,hn.t a proceeding by it in rcspect thereof would be
in the public interest , hereby issues its complaint , stating its charges
with respect thereto as follows:

\RAGR\PH 1. Respondent Television Service Association of Dela-

ware Valley, (1, corporatjon sometimes hereinnHer referred to as TSA
of Delaware Valley, is a non-profit trade association , organized and
existing uuder and by virtue of the htws of the Commonwealth of
Pennsylnlnia, with oflces and its principal place of business at 4710
Old Yark ltoad , Philadelphia , Pennsylvania. Respondent TSA of
Delaware Yalley was organized and is llftintninecl ostensibly to pro-
mote the welfare and mutual interest of the radio-television and
electronic iJ1dm t:r:y. The membership of said l'e.spOlHlent c.onstitutes
n class so numerQus and changing as to make it impracticable to
name individually each and every member as a respondent herein.
Accordingly, the following members of respondent TSA of Dela-warc
Valley are heroin named a,s respondents in their individual capaci-
ties, as members of respondent TSA of Delaware ValJey, as past 01'

present offcers , directors or in other offcial capacities of said corpo-


