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Complaint

IN THE ::IATTER OF

TELEVISION SERVICE ASSOCIATION OF
DELAWARE VALLEY ET AL.

ORIlER, ETC. , IN REGARD ' 0 THE "\LLEGED VIOLATION OF TIlE l"EDr:H.\L

TR,\.E CO::\I1\ISSTOi\~ ACT

Docket 8623. Compla.int , J.lla,y 19G4-Decision, Feb. , 1965

Order l'erluiring a trade association of televisioll and radio repairmen and its
members, of Philadelpllia , Pa. , engnged in the repair service of television
sets , radios, and other electronic devices , to cease entering into and cnrry-
ing ont any planned coor:'8 of action to C02rce, intimidate, or boycott
wllOlesalers or distributors of electronic equipment or component parts
who also sell such products at retail, to refrain from interfering with
the practices in which such wholesalers concluct their business, auel to
cease using a policy to "black list" wholesalers or distributors who sell
such proclucts at retail aud to "white list" \vholesalers or distributors
\vl1o refuse to sell such products at retail.

CO::UPLAIXT

Pursuant t.o the provisions of the Federal Trade Commission ..'-ct
(I;j G. C. See. . , et. seq. ), and by virtue of the authority vested in
it by said Act, the Federal Trade Commission, having reason to

Imlieve that the parties hereinafter referred to a.s respondents Ita ,-
violated the provisions of Section 5 of said Act, and it appearing
to the Commission t,hn.t a proceeding by it in rcspect thereof would be
in the public interest , hereby issues its complaint , stating its charges
with respect thereto as follows:

\RAGR\PH 1. Respondent Television Service Association of Dela-

ware Valley, (1, corporatjon sometimes hereinnHer referred to as TSA
of Delaware Valley, is a non-profit trade association , organized and
existing uuder and by virtue of the htws of the Commonwealth of
Pennsylnlnia, with oflces and its principal place of business at 4710
Old Yark ltoad , Philadelphia , Pennsylvania. Respondent TSA of
Delaware Yalley was organized and is llftintninecl ostensibly to pro-
mote the welfare and mutual interest of the radio-television and
electronic iJ1dm t:r:y. The membership of said l'e.spOlHlent c.onstitutes
n class so numerQus and changing as to make it impracticable to
name individually each and every member as a respondent herein.
Accordingly, the following members of respondent TSA of Dela-warc
Valley are heroin named a,s respondents in their individual capaci-
ties, as members of respondent TSA of Delaware ValJey, as past 01'

present offcers , directors or in other offcial capacities of said corpo-
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rat.e respondent, fmcl ns fa,irly rcpresentative of all members thereof
as a c1ass , all of whom arc made respondents herein:
IIcrman Shore, 1218 ,Y. Girard Avenue, Philadelphia" Pennsyl-

vania , served as director of respondent TSA of Delaware Valley fr01TI

19B9 to 1960 , as vice presillent from 1960 to 1961 and as president
from 1961 to 1962.
Haymond. Fink, 7810 R.ugby St.reet, Philadelphia, Pcnnsyh-nnia

served as 1.ecorc1ing secretary of respondent TSA of Delawa.re Valley
from 19B9 to 1960 and sen-ed as a director of said respondent from
1960 to 1961 and from 1961 to 1962.

\R. 2. I\Ieetings tll'C held by members of respondent trade m,socia-

tion for the pHl'pose of transacting the business of the assoc.iation.
These meetings arc held periodically, generally once a month , ,vithill
the community wherein tho t.rade assoeiation has its principal place
of business.

PAR. 3. A11 or virtually all of the members of l"esponelent trade
associat.ion are indi,-iduals or corporate or other organiz ttions en-

gaged in the Dusiness , among others , of repairing and sen-icing elec-
tronic c1eviees and equipment including those designed nnd employeel
for the reception of radio and television brotLdcast signnls. In the
course a.nc1 conduct of the business of so repairing and servicing such
de'- ices and equipment, vnrious supplies are required by me.mlJers of
l'e pondent associatLon including different component parts the.rcof
such as radio and television tubei'. Such component. parts are sold
and shipped by the manufacturers thereof to ,dlOlesalers or (lis-
tributors in states other than the states of manufacture or other than
the states whore shipment originated. Tho e wholesalers or distribu-
tors in turn resell them to members of the corporate respondent and
also to llltima::e consumers. Some of the sales so ma(le by such 1,'1hole-

salers or c1istl'ibut.ol's arc or haTe been made to l1.embcrs of respond-
ent trade association, or to others ,yho are 110n-l1embers but 1,,,ho

arc simi1arly engaged ill repairing and servicing teledsion , radio or
electronic devices and equipment , or to ult.imate COnSn111CrS, ,;yith
places of bllSLllE'SS or residences in States other t,han those wherein the
places of b,-1siness of sHch wholesalers and distributors are located.

rAn. 4. Respondent TS. \. of Delaware Valle;)' for some years last
pnst has pulJ1ishecl a montl11y 1l lgahjne called "TSA :.E\VS which
it has distributed to its members and to others in the ra(1io. television
and electronic industry both ,yithin the Commoll\\'en1th of Pennsyl-

vlInia and in States othcr than the one wherein it or its members
mflintnin t.lCil' principal pbcesof business. :\fembers of respondent

ldc fls ociflt.ion or 5C1lne of them , in orcler to fnl'her carry out
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engage in , pursue or implement the acts , practices, methods of c.om-
petition, combination, agreement, conspiracy, or planned common
course of conduct, as hereinafte.r more pfLrticularly described and
alleged to be unfair, in derogation of the public interest and in "io-
Ja.tion of law , have themselves t.l'ayersed boundaries separating one
date from fLnother st.ate or states , or lun-e from points in one state or
states employed channels of communication snch as the United State2
maiJ or telephone lines ext.ending to points in another state or stfLtes
or both. Hesponc1ent trade association and ::ll of its members who are
responsible for the acts and practices of said association, either

actively participating and collaborating or tacitly acquiescing therein

are engaged in commerce, as n commel'ce " is defined in the Federal

Trade Coml111ssion Act.

PAR. 5. JIcmbcrs of respondent trade association and others simi-
larly engaged have Leen , and are now , in competition with wholesalers
or distributors from IV hom they purchase component parts for use ill
their business of repairing and servicing television , radio or electronic
equipment or devices for the business of the ultm1ate consumer of
such parts or devices except to the extent competition bebveen them
may have been prevented , eliminated , injured or impaired as a result
of various unfair acts , pntctices or methods of competition engaged

, followecl , pursued or adopted by or through the corporate re-
spondent and by the members thereof as hereinafter more partie-u-
larly alleged. Included among and illustrative of such acts , practices
or methods of competition so engaged in, followed, pursued or

adopted were the following:
At least as early as 1950 , the impact of compctitjon for the busi-

ness of the ultimate consumer with wholesalers of television , radio
and eJectronic devices and parts therefor beca,me a matter of concern

to members of respondent TSA of Delaware Valley. In March of
that year said members , or some of them , caused respondent TSA
of Delaware Valley to commence pnb1ication of articles and editorials
in "TSA NE'VS" denouncing and criticizing such wholesa.lel's for sell-
ing at retail to the ultimnte consumer and chiming such consumer
'VflS or should be the exclusive customer of individuals or organiza-
tions engaged in repairing and servicing such television , radio and
electronic devices. Through the vehicle of "TS)L XE\YS" members
of respondent TSA of Delaware Valley, or some of them , no later
than September of 1050 can sed it to commence publication of edi-
torials or artieles exhorting individuals or organizations engaged in
repfliring or servicing television, radio or electronic devices to unite

and combine against snell \\-ho)esnlers of sllch devices or component
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parts thereof, and to employ the threat of the combined and collec-
tive withdrawal of their purchases therefrom as a device to force such
wholesalers to refrain from selling to the retail trade in competition
with such membcrs or others engaged in rcpairing or servicing such
devices.

PAR. G. Respondents, as hereinbefore Hamcd and described , in or
about February 1960 con1bined , conspired, agreed or reached a COln-

mOll underst.anding with each other n,nd ot.hers not named as parties
hereto , including Television Service Dealers Association of Delaware
County, Television Service DenIers Association of Dela\'are , Allied
Electronic Teclmicians Association, Inc.., and R,ac1io Servicemen
Association of Trenton Incorporated and their members, or

some of them , to act ill concert and coJlaboration to hinder and sup-
press the sale and distribution by ,yholesalel's of television , l'nclio or
electronic devices , equipment or component pr.,rt.s thereof. Such com-
binat.ion, conspiracy, agreement or COlnn10n understanding was en-
tercel into , or reached by and between saiel respondents and others
and has been pursued , followed , furthered implemented in interstate
commerce n.ncl through utilization of the channels thereof. :Mol'C par-
ticularly, the purposes sought to be accomplished by respondcnts
through such combinntion , conspiracy, agreement or common under-
standing was the restriction a,nel limitation of the channels of dis-
tribution employed in the marketing of television, radio and elec-

tronic devices , equipment or component parts by the elimination or
diminution of sales thereof by wholesale distributors to the ultimate
consumer. Illustrative of and included a1l1ong the ads and practices

designed to accomplish snch purposes which were engaged in and
pursued by respondents, or some of theIn, with the approval or

acquiescence of all others , were the following:
(a) Communicated to such whoJesale distribntors threats of con-

certed withdrawal of patronage therefrom by television , radio and
electronic equipment, service and repairmen;

(b) Combined and united to boycott snch wholesale distributors
to c.oerce t.hem to discontinue seJling television , radio and electronic

(1m-ices or component parts thereof nt retail to the u 1timate consumer
in competition with indiyic1uals or ol'gnni, fttions engaged in the

1Ticing and re.pa.ir of sueh de.vie-es;

(c) Dictated 01' attempted. to dictate practices to be followed or
esehewed or discontinued , by sllch ,,-h01esalers in tIle conduct of their
Imsine,ss in..-olving such matters as hours of opera.tion , display \\-in
c1m' , and advertising;
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(d) Caused publication to be made of a "white" list or lists of

,,-

holesalers who cooperated with respondents in refusing to sell 
rcblil to the ultimate consumer;

(c) Policed sales made by wholesale distributors of television
radio and electronic devices or component parts thereof by employ-
ing individuals or committees for the purpose of shopping at the

lmsincss establishmcnts of distributors;
(f) Advocated , urged and preached , by 'my of published slogan

exhortation and appeaJ , that independent se1Ticemen , both members
of respondent association and non-members , should discontinue pur-
chasing from wholesale distributors thereof 'Tho sold telcvision , radio
nnd electronic devices or component parts thereof, at rctail to the
ultima,te consumer.

P .c\TI 7. The acts practices and 111cthods of competition engaged in
follmycd, pursued or adopted by respondcnts, and the cOlnbination
conspiracy, agreement or common understanding entered into or
l'cnched bet,;yccn and among them 01' others not parties hereto , and
the acts and practices engngcc1 in ancl iollm'lccl pursuant thereto and
jn furtherance and implementation thereof by respondents as herein-
before alleged , constitute unfair acts, practices and methods of com-
petitioll , the eifect of which has becll , -is no\" or m8.)' be to injure
impair, frustrate, eliminate, or prevent competition behyeen re-
ponL1ents and others enga,ged in the distribution of radio , television

or other electronic equipment, or devices or component parts thereof
or to tend to create a monopoly in respondents in the distribution of
su('h cquipment , devices or parts, or to unduly obstruct. , hamper or
impede the current of commerce in snch equipment , devices or parts
bebrcen and among the seycral states or to deprive members of t.he
public Iyho have purchased, do purchase or n1fy purchase such de-

ices, equipment or parts of the advantage and opportunity to so
pU1'Clwse from vendors engaged in actin: 8nd bona ;fide competition
unimpeded by rtificially imposed restraints, or to curtail the
br88dt.h of choice of vendors from ,;yhich such members of the pur-
chasing public may buy, all in c1crogntion of the public interest flnd
in yiobtion of Section 5 of the Federal Trmle COlllllission Act.

!lh. RichaTd E. Ely and !lh. Bncce E. LOL' ett. for the Commission,
;:11. Sidney II. Black of Philadelphia , Pa. , for respondents.

IXITB.L DECISIOX BY ROBERT L. PIPER , I-IL\RIKG E: DIr:\,ER

JkN"UARY 5 , 1965

On lay 13 , 1964 , the Federal Trade Commission isslled its oom-
plnllH, 8ga.inst Tcleyision Scrvice Association of Delaware Va11ey, fl
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corporation (lwreinnfter ea.llec1 TSA), and its members , and IIerman
Shore and Haynlond Fink, individuall:!' , as members , offcers or direc-
tors, and as representative members of the entire membel'shi p of
TSA, charging them with p conspiracy to boycott in violation of
Section 5 of the Federal Trade Commission Act (hereinafter caJled
the Act), 15 V. C. 41 et seq. Copies of said complaint together

with a notice of hearing were cluly served on respondents. The com-
plaint alleg'es in substance that. respondents entered into a conspiracy
to boycott refuse to purchase from 01' den 1 with , those iVhole-

sale distributors who sold at retail ill comeptition with respondent
serVIcemen.

Respondents appeared by counsel and filed fllls\'el' admitting the
corporate and certain ot.her factual allegations of the complaint but
denying the commerce allegations and the alleged violation. Pl1l'sl1nnt

to notice , a pre hearing conference and hea.rings '-v ere held before t.he
lUldersigned hC8,ring examiner duly desig11ated by the Commission to
heal' this proceeding.

1-3oth parties were represented by c.ounsel , participa,ted in the hear-
ings and were afforded rull opportunity to be heaTel , to examine and
cross-examine witnesses, to introduce evidence pertinent to the issues
to argue oralJy upon the record and to file proposed findings of fact
conclusions or law and orders, together with reasons in support

thereof. Counsel for respondents did not so file. All of the fmdings
of ract and conclusions or law proposed by counsel supporting the
complaint not hereinafter specifically ronnd or conclnded are here-
with specifically rejected.

1Jpon the entire record in the case and rrom his observation or the
"itnesses , the unc1e.rsigned makes the iollo"ing findings or fact , con-

chlsions and order.
FINDIXGS OF FACT

1. The B1tsiness of BespOHdents Othe1' Co- Oonspi?'atoTs , and TheiT
Supplie''

TSA is a nonprofit corporation , a tradc association organized and
existing under and by virtue or the Jaws of the Commonwealth or
Pcnnsylvania, with its ofHees and principal place of business at 4710
Old York Road , Philadelphia , Pennsylvania. It was organized and
is maintained to pl'Olllote the welfare and mutual interests of the
radio , television and electronic service industry and to imprm e the

financial stability and prorcssiona.l standing or its members. Its mem-
bership is limited to servicemen service dealers, actively engaged

15 V. C. 1007(b).
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in the repair and servicing of t.ele\ jsion, radio 01' electronic devices

ill the Delnwa,re Valley. Other persons may become associate mem-
bers , but they Imvc no vot.ing pri'File.ge (Answer; ex 2 A-B; ex
4 J , p. I).

The number of members of TSA varied from 30 to 50 , all sen ice-
men. As of .June IDol there were 35 members listed on its roster plus
an additional eight who were dropped as of February 2;) , 1960 for
nonpayment. of dUBs, and one dropped in April 1059 because he had

gone out of business. From time to time new members ,1,,8 elected
(CX 3 A-C; CX:3 A; CX 4 C

, p.

10; RX 108 , p. 10; Tr. 738).
The geogra.phical area with which this case is concerned is known

as the Delaware ValJey. As found abo\'e , and as the name of TSA
connotes , it accepted ns me,mbers allY servicemen Jocatec1 in the Dela-
wa.re Valley. The Delawnrc Valley has no fixed or legally delineated
boundaries , such as an incorporated municipality, connt.y or other
legal territory, but it is a term in common usage and ,yelJ known
both to the public and in this industry, particuJarJ)' in the PhiJadeJ-
phia area. In general , it comprises the tri-st-ate area of the vallcy sur-

rounding the Delaware River, extending from , and including, Tren-
ton New Tersey on the north , to and including \Yilmington , Dela-
ware on the south , and encolllpassing Philadelphia , its suburbs , Ches-
ter, PennsyJvania, and Camden , X ew J ersBY (CX 4 I, p. 3; CX 4

, 1'. 1; 108 1'p. 14-15; IlX 107 G, p. 2; Tr. 662-3).
esponc1ent I-Ierman Shore, a Philadelphia serviceman and membcr

of TSA seeyed as a director of TSA in 1959 , 1900 and 1901 , its yice

president in 1960, and its prcsident ill 19G1. REspondent Raymond
Fink, a Philadelphia serviceman and member of TSA , served as a
director of TSA in 1059 , 1960 and 1961 , its secretary in 1950 , an(1 as
editor of its offci"J pubhcation , TSA Xe,ys, in 1059 , 1960 and 1961
(Answer; CX 4 A-- 2(4)). Because the membership of TSA is a
class too numerous and changing to mrtlm it practical to Ilame each
mGmber individually as a respondent, in accordance ,;,ith "en estab-
lished Pl':nciples and practice :! the eomplnint named respondents
Shore and Fink not only as individuals , members and offcers of TSA
but also as representative of all members of TSA as a class as
responclents.

TSA 1'ubhshcs , and during 1959 through 1901 published , a monthly
magazi no or trade journal calleel TSAL 1\ ews. TSA 1f cws is the offcial

2The following abbreviations are used throughout this decision: ex (Commission
exhibit); RX (Respondents ' exhibit); Tr. (Transcrjpt); and P. Tr. (Prehearing
transcript).

80ham.ber of Commerce of Minneapolis v. 13 F. 2d 678 (8th Cil'. 1926) ; Ari-
vel.Using Specialty National Ass v. 238 F. 2d 108 (1st Clr. 1958); National
Macaroni Mfr8. Ass n. 65 F. C. 583, Docket r-;o. 8524 (1964).

370-702--71--
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publication of TSA. TSA distributes the K e.,s by United States mail
to its members and thousands of others, primarily servicernen but
including wholesale distributors , both in the State of Pennsylmnia
and in other States. Approximately 2 000 copies of TSA News are
thus distributed , free of charge (Ans.,er; CX 4 A-Z(6); CX 4 S,
p. 3; EX 107 A-L; EX 108 , p. 49; '11'. 129 491 698 753).

In addition to the above respondents , the complaint named others
as co-conspirators but not respondents, namely: Television Service

Dealers Association of Dela.,are County (Pennsylvania), (herein-
"Her cal1ed the Chester Association) ; Television Service Dealers As-
wciatioll of Delaware (hereinafter called the \Vilmington Associa-
t.ion) ; Allied Electronic Technicians Association, Inc. (hereina.fter

caUed the Camden Association) ; Radio Servicemcn s Association of
Trenton , New .Jersey, Inc. (hereinaJter called the Trenton Associa-
tion); and their members or some of them. Said associations , like
TSA, are comprised of electronic industry selTicemen as Inembel's

and arc trade associations organized for the same general purposes

asTSA (CX 41 A-B; CX 42 A; CX 56 A-B; CX 60 A; CX 72 B
F).

The above four associations comprise the membership of a joint
group known as the Tri-Statc Council. During 1060, the president
of the Tri-State Council was the president of the ,Yilmington Asso~

ciation , the vice president of the Council \'\as the secretary of the
Camden Association, and the secretary of the Council was the secre~

taT." of the Chester Association. During 1060 , the Tri-State CoullciPs
offcial publication was a monthly trade journal cal1ed The Van-
guard , edited by Tony De Franco, vice president of the Camden
Association , and distributed free of charge (CX 36; CX 37 , Pl'. 1-
CX 45; CX 101 , p. 2; 'fl'. 129 , 491).

Approximately 50 wholesale distributors of television , radio , and
electronic equipment and parts supp1ied the servicemen throughout
the DeJa.,are Valley (CX 4 J, p. 2). S"id .,llOlcsale distributors
,yere in direct and suustantial compet.ition \lith servicemen ill the
Dclrt.'\are Valley, including respondents and their alleged co- con-

spirators , in the sale of television , radio and electronic parts at retail
to the ultimate consumer, except to the extent that such competition
may have been impaired or eliminated as a, result of the conspiracy
to boycott hereinafter found (CX 4 K

, p.

1; CX 40

, p.

1; 1'1'. 263).

II. lntei' state Conunei'
As prcviously found , the serdcemen purchased their needed tcle-

yision , radio and electronic parts from the wholesnle distributors in



TELEVISIO SERVICE ASS . OF DELAWARE VALLEY ET AL. 203

195 Findings

the Delaware Valley. Except as otherwise indicated, all of the dis-

tributors hereinafter named "Iere located in Philadelphia or its
suburbs. 1r. John Stern wholly owned the Radio Electric Service
Co. of Philadelphia and ,Vilmington , and owned a one-third interest
in the Radio Electric Service Co. of New Jersey. Almo Radio had
branch stores in .Wilmington , Camden , and Trenton; Allied Parts
had n, branch store in Trent.on; and Radio Electric Co. had branch

stores in Korth Philadelphia and West PhiJadelphia (CX 22 A;
CX 24 E; CX 4 G, p. 6; CX 95; Tr. 266--). In addition , Wholesale
Electronics , a distributor in ,Vilmington , sold parts in Maryland and
Penllsylnmia as "ell as Delaware; Haymond Rosen & Co. sold parts
in ew Jersey, Dela,vare , and Pennsylvania; and Radio Electric
Service Co. of Philadelphia frequcntly exchanged parts in short

supply "Iith Radio Electric Service Co. of ,Vilmington ('11'. 125-
266- , 588).

The \\'holesalc distributors purchased their television , radio , and
electronic parts and equipment from various manufacturers , most of
whom were JQ( atBd in St.ates other than Pennsylvania. Approxi-
mately 80% to 99% of all such parts and equipment "Iere purchased
outside the State of Pennsylvania and shipped to such distributors.
A substantial majority, approximately 85% to 95%, of such products
,;ycrc resold to servicemen in the manufacturers : original cartons or
packages, normally, of course, in smaller quantities than purchased
from the manufacturers by said distributors ('11'. 91 , 123- , 263-
330-4I , 464-5 , 477- , 560-72).

It is c011cluded and found that. such distributors were engaged in
interstate commerce and that the sale of parts by them to en-icemcn
was jn interstat.e commerce.

Assuming aTg wndo that such sales by distributors, or purchftses

by servicemen, were not in interstate c.ommerce, nevertheless the

alleged conspiracy was among persons of diverse citizenship, 

the associations and their members in the States of ellnsyJvallia
New Jersey a.nd Dola. waTe; a.nd as such was an "unfair method of
eompetition in commerce " as specified in Section 5 of the Act. As
tho court observed ill t.he Salt P'i'Od1tCeJ's case:

Tbe production of salt is fi local transaction, but an agreement between
many producers, of divcrse citzenship, to limit their resllective IH'oc1uctions
is an unfair method of competition In interstate commerce.

Even if the servicemen wcre not engaged in int.erstat.e comme.rce
the alleged conspiracy to lJoycott the c1istrilmtol's was a, direct re-

Standard Ofl 00. v. G., 340 U.s. 231 (1951).
5Salt Producel.s A88 v. 134 F. 2d 354 (7th Cil". 1043).
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straiut on their sales in commerce. The Supreme COllrt has found
upon substa,ntially similar facts that such sales were ill interstate
commerce , and that such a conspiracy to boycott, by refusing to deal
'iyith \vholesnlers , was a direct restraint of trade in violation of the
Sherman Act. The Court held:

The trade of the wholesalers involved covers a number of States, and there
is no question but that the suppl, of lumber to the large number of retailers
in these associations in different tates is interstate trade

'" * '" .

It is, of course , ,"elJ settled that violations of the Sherman Act
constitute violations of Section 5 of the Act.

Furthermore , the means and instrumentalities used to effectuate
and carry out the alleged boycott, as more fully found hereinaftcr
werB in commerce. The TSA N B\YS ,;yas ma.iled to sc:.:viccmen and
others in many States , and 'vas the principal vehklc by \rhieh t.he
conspiracy \fas organized and carried ont. In addition , The Van-
guard , correspondence and notices in furtherance of the conspirac.y
were sent through the mails to various St,ates; and a number of
meetings wore held in the three States comprising the tri-state firCH,

anel attended by representative servicemen from all of the associations.
Finally, the aJleged conspiracy to boycott was ultimately joined

by certain distributors who agreed to abide by the demands of the
servicemen , as more fully found hereinafter, and thus was made up
of somc persons allegedly not engaged in commerce the service-

men, and others the distributors, obviously engaged in com-
merce. The Supreme Court in the Oell"Wnt Institnte case held that the

Commission has j urisc1iction over an parties to such it conspiracy,
including those over whom it 'Would not otherwise have jurisdiction.

For aJl of the foregoing reasons , it is concluded and found that the
alleged unfair method of competition "-as "in commerce , as com

meree is defined in the Act.
III. The Unfa;,' Pmctices

A. The Issue

The basic issue in this matter is ' whether respondents and corbin
ltlleged co,.conspirators, all television serYicemen and their trade
associations, entered into a conspiracy or ngl'eement to boycott
refuse to purchase from , certain ,,-holes ale distributors to cause
t.hem to cease sc11ing electronic pftrt,s at, retail to the llltimatc C011-

OEasten States Retail Lumber Dealers ' Ass v. 2:H U.S. 600 (1914).
C. v. Cement 11JstUute 333 U. S. 688 (1948); C. v. Motion Picture

Service Co. 344 U.S. 392 (1953).
SNote stlpra.

Ad' vtg.
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sumer in competition wit.h such servicemen. Fundamentally, the
object.ion of the servicemen ,yas to retail sn,les by the c1istributoTs

their suppliers, at wholesale prices. The relevant period of time
encompassed by the issues is from 1859 through 1061.

B. The Conspiracy to Boycott

1. Identification of Specific Individuals
For the purpose of clarity, the follo1ling finding identifies certain

offcers and offcials of TSA and the fonr alleged co-conspirator
trade associations , and c.ertain distributors, all of ,;"hoDl played 
Inore or less active part in the events hereinaftcr found.

TS,

I-Iermiln Shore, director. 10bD-61: ,'ice presirlent 1860; president
196L

Raymond Fink, director, ID5\)-Gl; secretary, 1D59; editor , TS)L
1' ews , 19;,9-

Louis Smith (deceased), clircctor, 1959-61; corresponding secre-
tary, 1D39; prcsident, 1 DCiO; associate editor, TSA. Ne'is 19.19-61.
(Respondcnt.s stipulated that :Mcssrs. Shore and Fink belie.vcd that
Ml' i'mith used the pen name A11en Roberts in TSc\ News.

TOllY D: \nnibalc , director, 19C)!)-G1; vice president., 1959.
Daye Kmntz, director, 1959-

CharJes Sonnenberg, director , 1960; c.orresponding sec.retarY7 1960.
John ilIcCloy, .Yr. , director , ID69-Gl; treasurer, 1DGO.
(CX4A-4Z(4))

Chester Associntion

Peter Hapagnani , vice president', 1959; president, 1960-G1.

TVillinm J ordfLll , president, 1959.
,Vi11iam Boyd , vice presideut, 1960-61.
Leon SkoJish , secretary, 1959-60; advisory board, 1961.
(CX 73)

9 Most of the tesUmony of the ,vitne;:ses, primarily representatives of wholesale
distributors, called by cOl1nsel sl1pporting the complaint, was corroborated by the
testimony of other persons present at the events, the written admissions of respondents
and co.collspirlltors, suev as TSA :Xews be Vangnfl'L'c1 , correspondence and notices. and
the testimonial admissions of servicemen ca1led by both sides, or was l1nrebutted. To the
limited extent that such testimony was rebutted find uncorroborated, the unc1ersigned
credits the testimony of said wholesale distributor representatives based upon his obser-

vation of them.
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"'Vilmington Association

James :\hyhart, president, 1960.
Ralph Brinton , vice president, 1960.
(CX 47)

Camden Association

Joseph Popovich , director and secretary, 1959 61.
Tony De Franco, director, 1059-61; vice president

dent, 1961.
(CX 57 B)

1960 ; prCS1 

Trenton Association

I. F. Leverenee, director , 1959-61; vice president , 1959; president
1960-61.
Lewis Edwards, director, 1959-61; chairman of program flld

public rehttions committee, 1959-61.

(CX 61 B; CX 6')
Distributors

A. G. Radio , Amil Gumuh; Albert Steinberg & Company, Albert
Steinberg; Almo Radio , Morris Green; Allied Parts, Frank Zusch-
lag; A. C. Radio , Joseph Branca; Lee Electronics, Eli Goldstein;
Radio Electric Service Co. (Philadelphia), lIarry Fallon and .hmcs
Fob; Radio Electric Service Co. (Xcw Jersey), ,Joseph Berman;
Radio Electric Senice Co. (IVilmington), Sol Furman: Koss Ekc-
tronics , Albert Kass; and Raymond Rosen & Co., Titus Yonker
('11'. 90 , 93, 122 , 262- , 277 , 475, 480, 488 , 577).

2. The Inception of the Conspiracy

In J a,l1Ufiry 1950 , TSA began a campaign in it.s offcial publici1tion
TSA ews , against the distributors ' practice of retail selling to the
ultimate consumer at wholesale prices in competition ,,-ith t.hejr

customer servicemen , urging servicemen not to buy fronl. distributors
who did so. A first page editorial in the January issue of TSA cws

tldvocated collective action by servicemen against distributors ';Tho

did not "cooperate" "\ith them. After pointing ont the formidable.
power collective action gave the sen'iccmcm , the editorial stated

inteT alia:
Industry-wide the annual service business pU1'chasing po"- er mushrooms out

to a fabulous $1 140 000 000 at the retail Jevel. Collectinly, this huge purchas-
ing power places a l10tent economic ,,-eaIJon in your haJl(1. BuU from, the jobber
l0ho cooperatcs u:ith UOH

,) .

. 'I ReM rr88'/'ici!- that (I scriolls (Zrop at IJI1'inC88

resulting from yonr buying C'scwhere coupled with hnl11redR of ontspoken



TELEVISIOK SERVICE ASSN. OF DELA'VAHE VALLEY ET AL, 207

183 Inndings

lettel' wil force a V0l1ol1 shift to 110111" f(n o!". (EllUlw" sis ac1clc(1.) (CX -4 A
p. 1).

In the same issue nppeared this statement by "Allcn Roberts

0: * some ':: " 0: Parts Distributors spend a great deal of money for
newspaper and radio adyertising directed to the public. ,YI1Y must tbey
compete with their Dealer customers?

Succccding issues of TSA Kews during 1D59 made evcr more clear
TSA' s program to have its members and all serdccmen not buy
:from distributors who sold at retail and instea.c1 engage in "selecti"lT
buying" from those distributors who "cooperated did not seJl
at ret.ail in competition with servicemen. 'G1timately, " start sclectiye
buyjng" became an incrcasingly reiterated slogan. In the Febnwry
issue , Allen Roberts stated:

Each month I haye been receiving many letters uskillg' why I haven t had
more to say about our local Parts Distributors' practice of selling wholesale

to an;\'one who can drag himself to their counter with a buck held behn'
his teeth.

In the same colu1111 appears a qnote from a, letter to IUr. Roberts.
I belieye that now is the time for the Service Shop Owners to get

togetlJEr nI1d try to get our Distributors to Clefll1 up their practice of sel1ng
wholesale to ODe and all."

And later:

':: :

His rl\:Hty Fox) biggest gripe is about the Parts Distributors. who
rel'klessly sell without discrimination to anyone at trade discounts, He 1\- Ollld
like to see something done to get these Parts Distributors sellng only to those
with established places of business. He suggested that if they wi1 not coop-
erate, then the service shop owners should use selective lmying.

311'. Roberts further reported that anot.her seriveman had said that
he has been facing the same problems most of ns have a.nd that is

,vhoJesale selling of elect.ronic parts and equipment to the retail
trade." In the same issue of TSA X ews, a cartoon depicted the
distributors as picking the pockets of sen~ice1len by "snles to retail"

(CX 4 B , 1'1'. 12).

In the September TSA News it was stated:

" * 

*' Practice Selective Buying in YOUR purchases of tubes and pnrts.
. .:0 manufacturer 01' rlistl'ilmtor , in light of their l"e('C' llt statements , has

ally- right to expect you to continue to buy parts 01' tubes from him if he 
also competing \vith you for your customers. (CX 4 I , IJ. 2).

In October , the feature editorial of TSA Nc\ys "-as entitled "LOOSE
DISTRIBLTION DESERVES JUST RETRIlfUTJON. :' Thc editorial stated 'inter
(Ilia:
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There are SOlUE VERY CO-OPERATIVE DISTRIBUTORS in Philadelphia.
I don t mean the ODes who co-operate with Y01:R CUSTO::IERS AXD :\UNE.
I do mean the dj8trjbutors who REFUSE TO SELL "WHOLESALE" to
inclividuals.

* * .; Vye suggest it is rather foolish to buy from those who OPEXLY
mI, l'O YOUR CUSTO:\U::RS.
TIle time has come. ",VE 1\0 LO GER HAVE TO \VORK \VITH ' HE:\L
THEHEFORE, let us FORGET the distributor who VALUES RETAIL CUS-

TOMERS SIXGLE TUBE SALES. LET HIM HAVE HIS "RETAIL" OUS-
TOMERS. LET HBI SELL O)lE TUBE AT A TIME. LET HIM SELL , AND
INSTALL 'l'HE BATTERIES II\ THE RADIO.

The next time you WAIT IN LIXE BEHIKD THE RETAIL CUSTO:\IERS
REMEMBER HESE \YORDS-YOU)iO LONGER HAVE TO-THERE .4cRE

OTHER DISTRIBUTORS.
(OX 4 . , pp. 1-2).

On December 5 , H.J:'"9, Leon Skalish , as secretar:v of thc Chester
Association , called and wrote. IIarry Fallon of Radio Electric COJl-

pla.ining of a Philadelphia nelYspapcr chertisement by the latter
offe.ring hi-fi equipment for sale because the advertisement included

ndio Electric s adclress\ and thus retail cllstomers \yould be ac1yised

of an outlei ,;yhere parts could be purcl1flsecl \d101esnle. lIe achri.cecl

Fallon that 100 copies of the advertisement were being circulated to

dealers , distributors and members of the Chester Associa60n in
Deb,mrc County (Tr. 271-2; CX 82 A-B; CX 83 A-B).

On December 2,9 and 30, 1959, respectively, Ska1ish, as seereta.ry
of the Che ter Association , "Tote to Iorris Green of Almo Radio
and to .J oscph Bra.nea of A. C. Radio as president. of the National
Electr0l1ic Distributors Association ( EDA), complaining of and
requesting corrective action Trith respect to dist.ributors ' nc1vertise-

ments to servicemen s customers setting forth television parts, net
wholesale priees a,nc1 store locations, ancl advising that the adver-
tisements hflcl becn called to the attention of the other servicemen

assoc.iations in Philadelphia, \Vilmington, Trenton and Ca.mden

('11'. 449; CX 84 , 85). As a matter of fact , Shlish , although not a
member , went to a 'IS1\ meeting to can this activity to the attention
of its members, who were equally dist.urbed by it (Tr. 455).

The .January 1960 TSA News reported the aboyc ilc!iyity by the
Chester Association , pointed out that. TSA hn.c1 been t.rying to get
its local distributors to cease such "uneth1cltl" qlloti112: of "net"
(wJ101esale) prices. mlLl noted that "future act10n on the matter

wili soon bo forthcoming" (CX 4 J\ , p. 4). The TSA J\ews editorial
in the sarl'C issue: in reyim,ing the accomplishments of 1D59

observe,c1 :
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\Ve have seen closer cooperation between various service associations, and
we have found a key to some of our problems in what might become the lJattle
cry of the organized service industry, "Stop Yom" Crying-Start Seleetive
Buy:ing." (eX 4 M , p. 2).

In a Chester Association special-meeting notice dated J annary 16

1960, Skalish as secretary repGl.ted that one member had lost a
regula.r cust.omer because of lmver prices from ,1 local distribut.or.
The notice further stated:

You can llot sene two masters. It' s about time the distributors should be
made aware that if they want the retail trade they can have it, but at a
loss' of there lsic) "wholesale customers. (Tr. 435; CX 87).

The progress of the "Selecti "e Buying" campa.ign was
Allen Roberts in the February issne of TSA N e"Is :

reported by

As you sow, so shall you reap" is an old proverb which we now have seen
come true. Last month a gronp of indevendent service dealers in this city,
who were fed up to the ears with the under-handed business methods as
practiced by the major electronk parts distributors in this city, decided to
take positive action as individuals against these flagrant yiolators of good

llusiness practices. Through the concerted efforts of certain independent
service dealers, the word quickly spread throughout the city like wHdfire

that they have embarked on a program of Selectiye Buying from small parts
distributors who have assured them of sellng to the tracle only. Furthermore
their places of business would not be open in the evening to supply part
timers and hobbyists. This wave of resistance flowed over the boundaries of
::ietropolitan Philadelphia into surrounding counties and into the states of
New .Jersey and Delaware. Service dealers in many of tbe surrounding areas
supplied by the uranches of these major distributors were quick in lending
support to this movement.

Subsequently, in the same column , Roberts in effect admitted thn.t
Selective Buying" was synonymous with boycott. He quoted a

distributor as having said: "Selectivc buying is lll-r\J11el'ican " when
the distributor in fact had saiel "Boycott is un-AmeriCflJ " as con-

ceded elsewhere in the same issue of TSA Kews (CX 4 K, p. 5 , 2d
column , 2d para. ; ex 4 x, p. 3).

Perha,ps the clearest admission of a conspi racy to boycott the
distributors and elarjon call to all servicemen in the De.la,yare Valley
to join the boycott is found in the first page editorial of the Febrnary
1060 TSA News entitled "WHOLESALE OR m':TAIL. ' It state(l intel' alia:

One of the t.horns in the side of the inc1epeudellt service illdustry has heen
the ,\'101e8ale sellng to retail customers by electronic parts distributors. This
unfair competition * * , precipitated a selective buying campaign uy a large
numuer of independent service dealers * * * The service dealers * * .; ha,e
taken a stand. They are making use of the one course available to them-
SELECTIVE BVYING. All those engaged in electronic service work are urged
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to BeY FRmI THOSE DISTRIBeTORS WHO SELL TO THE TRADE
O;\LY. , * * You wiI have to support this issue to survive. .; * *' United we
stnlld-divided , we fall. '" * "' SELECTIVE BUYI G IS YOUR ONLY ASSUR-
A:\CE OF SURVIVAL.

3. The First Joint Meeting of Servicemen and Distributors
On February 8 1960 a meeting was held at the Drake Hotel in

Philadelphia be!\veen many local distributors and servicemen from
all of the associations. The meeting was called by the servicemen
and attended by numerous distributors because of their concern
about the seJective buying program. Louis Smith , president of TSA
presided as chairman. Other servicemen present \vere: Shore, Fink
I(ra,ntz, SkaJish , Papovich , l\iayhal't , Rapagnani a,ncl Dc Franco. It
wil be noted that all five servicemen associations had representatives
present. Representatives of the distributors in attendance included

GwnuJa, Steinberg, Fallon , Foti , Branca , Berman , Green , !Cass and
Zuschlag (Tr. 92- , I03, 276- , 478-8I).

Ska,lish , by agreement with Smith , had prepared a mimeographed
list of the ::ervicemen s complaints against the distributors. This was
read by Smith at the meeting and copies " cre distributed. The list
contained 12 specific complaints , summed up at the end as three
main points.

1. Sel1ng retail openly and high1y promoted.

2. Quoting net prices on the telephone.
3. Quoting net prices in mailngs.
4. Opening on Saturday and evenings.
5. 'Windows not b1acked out, actually heavily disvlayed.
6. Signs reading "for the trade only " instead of "wholesale 0111y".
7. Sellng wholesale to individuals who have no tax no.

S. Diseount cards circn1ated.
D. Large yellow page directory ads.

10. :\Iisnsc of cooperative advertising money.
11. Disposition of the buying status of the ham , audiofile (sicJ and the holder

of a citizen band lieense.
12. Listing of branch stores in Hi-fi ads
To sum it up it adds up to the following three statements-
1. THE DISTRIBUTORS ARE WHOLESALERS AND RETAILERS.
2. THEY ARE SELLING TO US AND TO THE PUBLIC.
3. THEY ARE IN CO:\iPETFl'ION WITH US.
(CX 33; Tr. 103, 278- . 440-1).

After the list had been read , Smith , Shore and Fink spoke criti
cizing the distribntors ' practices yehement1y. The gen81'al atmosphere
at the meeting between the servlcemen and the distributors \Vas

hostile rather than friendly. The term "boycott" was used five or
six times. ",Vhenen r this happened , Smith , ShorB or K:rnntz said:
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'Ve told you not to use that word. The word is selective buying.
(1'1' 102- 280-. , '183-

Ultimately several of the distributors spoke. Gumula stated that
he could "live with" some of the 12 demands but not all of them.
Steinberg s reaction to all of the demands \Vas negative. Other dis-
tributors were disturbed by them. Fallon sa,id he would not agree
to the three mfljor c1ernands, \'hich he identified as numbers one

foul' and ,eycn (Tr. 102 , 289- , '183). FaJJon , because he felt the

seryiccmen were stating they would not buy from t.he distributors
l1nle s they met the 12 demands and \'ould try to influence others to

cease. buying, stated: "Boycott is un-American. You association men
firc using this to hold a club oyer our heads. Thereupon Fink said:
'Ye aTe not talking about boycott, we prefer the words selective

bU'yjng, (Tr. 280- ) The meeting terminated by the distributors
a.d \ ising the serdcemen they would take the 12 demands under con-
sideration and report back later. The servicemen agreed they would
report the details of the n18e.ting to their respective associations.

?'fernheTs of TSA and the Camden , Chester , Trenton , and 'Vilming-
ton -, ociations in attenda'Tce did so report (CX 4 N , p. 3; 48 H; 58;
67 A; 75 A-B).
The February 19(iO issue of TSA ?I ews , published about March 1st

contained a full report of the above meeting, including a quotation

0-( Fallon s aceusation of boycott. After stating that the "meet.ing

,yas held . . ::' * t.o discuss the selective buying cmnpaign instituted
by the, individual servicenlEm,: th( report characterized the purpose

of the meeting as follows:

The lwimary purpose of this meeting was to disems the complaints of tle
IndepE.'ndent Servicemen on the sellng 0f Wholesale by WHOLESALE DIS-

1.' RIBUTORS TO RETAIL TRADE. (CX" X . jJ. '1.

The same issne of TSA Xews carried a block notice in large print
listing four "cooperating distributors who had been "found:' to be
selling "wholesale to the trade" only. Roberts ' column also stated:

I l1a,e been informed that a retail shopping service has disclosed that they
hrtYe been unable to buy wholesale from Jew 'I' , , Lee ,;, * "' and Otter.
(Three of the four companies listed j!l the blocl, notice. J Further reports on

the f'hopping service wil be forthcoming.

In addition , t.he same -issue carried a 1/.1 page notice in large print

stating:
Stop Your Crying-Start Selective Bllying- Pl'otect Your Business- Buy

From Those Distributors Who Cooperate ,yith You. (C:S 4 :K I PP. 3, 5, 14;
ex 8



212 FEDERAL TRADE COMMISSIOK DECISIONS

Findings 67 j"

4. Subsequent Eve,nts-Inc1ividual Thrents
Shortly after the first joint meeting on February 8 , 19GO , Keen TV

ill Philadelphia , one of Radio Electric s scrvicemen accounts, ad-

vised Fallon that Keen would not buy from Hadio Electric unti the
12 demands ,;,ere met. Fallon had noted a substantial decline in
lCecn s pure-haseE:. The owner of lCecn was not a member of TSA.
Fa.llon told him of the Drake meeting, but. the owner said the com-
plaints had not been answered and he was not going to buy from
Radio Electric until he "got the Ti'orc1. :' The owner was a brothcr- in-
law of D'Annibale, a director of TS1\. , and regularly received TSA
Xews ('11'. 282- , 704-7).

Shortly thereafter, Herbert Goldstein , (1, serviceman and mer:lber
of TSA , advised Fallon and Foti of Radio Electric that he wanted
to continu3 buying from them but did not ,,,ant other members of
TSA to know it. Although Goldstein had pnrehascd over 81 000 in
parts from Radio Electric from J ftlUfll'Y 19GO to February -lj 1960
he purchased nothing from February 4 to J\fflrch 10 : 1960 ('fl'. 418
783- 791- 795-800; RX 116 A-D).

Fallon also was told by anot,hel' customer Ial'-in Lei'Y not 

lllembcl' of TSA_ , that he had heard of t.he trouble, thought the seTV-
icemen were right , and "\yanted to know ",hat Iladio Electric 'YflS

going to do about it. FaJlon told him they could not meet aJl 12
demands but had ans"ered some of the major ob:iections. Fallon
also was call eel by anot.her serviceman not a member of TSA : :Hl'lll'Y

Perzan

, ,,-

ho said he had been called by a pcrson he refused to

identify a,nd told to stop buying from Radio E1cct1'1C but that liP clid
not intend to do so ('11'. 293-7).

Albert Steinberg &. Company's records of daily reports by saleslr
l'evcaJeel that during February and JIarch some servicemen cn:,;tomers

both members and nonmembers of TSA , stated tlH'Y ,yonl(l not buy
from Steinberg becanse of TSA , others diel not. huy, others rcclncec1

their purchases , and some bought even though told not to do so by
others (CX 38 A-R; '11'. 491-4 , 49G-7). Sonnenberg, aTSA diroctor
clisc.llssl'd ,,- ith Steinberg at length the decision of TSA. llot, to bllY
from distributors who would not ac.cede to the demands awl the fact
that he , Sonnenberg, "\yonlcl not be nble to pnrcha e from Ste,inberg
until snch difference,s were resoh-ed ('Ir. 478- !\ 407-0: ex 38 I).

A.. few (hys aIter the Drake meeting (3-mnula \i' a:, tolcl by thrC'e
serviccmen separately, Al Obenhmd John Gross, and 'Yilliam 1-L

Brown , thai he ,;youlc1 be boycotted. Only Brown wn a mC'nbcr of

TS.A.. He admitted t.hat he had complainc() to Gnmnla nLout l:is
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sel1ing ,,,holesalc to retail customcrs. Brown further :;aid he quit
TSA becan,se he did not. agree with its pln.n of a.ction with respect
to such sales by distributors ('11'. 105 , 108- , 178 80; ex 3 C;
Tr. 808-16).

SOlnet,mc between . Llnlary and ?lIarch 1960, J\felvill ICa.tin

Philadelphia distributor, received several calls froHI Shore, a.dvising

I(atin that. he had been " shopped" and complaLuing about. his selling
to rctail cmitomers without a, Pennsylnwia sales tax number. lCat-in
and his partner agreed with Shore to do some of the things he
desired , including blacking ant. the store winclmvs and not selling to
retail customers. As a result that store lost "street" business , ,;yhich
'vas a contributing factor in its subsequent closing (Tr. 467- 73).

J. The Distributor l\Ieeting and Count.erproposals

"\s pre'Tiollsly found, some distributors agreed to the denwnc1s of

respondents and their co-conspirators , resulting in snch distributors
being publicized in a TSA Ne,;ys ,vhite list as '; co-opera,ting" clealers

(CX "1 N p. 3). Although the dist.ributors originally had planned
not t.o (111SI',"or the demands presented at the fIrst joint meeting, the
f'ubsequent pressure created by the concerted refusa.ls to buy, threats
of aavel'se publicity in the TSA News , and the white list can sed
them to reconsider ('11'. 282 , 292- , 334- , 511 , 519). Patently the

agreement by some dist.ributors not to sell rehLil customers exerted
additiona.l pressure. on the ot.hcr clistrihulors , who could expect to
(ancl did) lose many serviceme,n cllstOlners to such "cooperating
distributors as a result of the boycott (CX 3,,; ex 94 A).

As a result, the distributors held a meeting at the Drl1ke I-Iote,l in
:LIarch 1860, about four to six ,veeks alter the first joint meeting, to

formulate nJlswers or counterproposals to the demands 01' the service-
men presented at the first mecting. A\mong those present ,yere Fallon
Foti , Green , Steinberg, Branca , Gl111U1n , Bermnn , Eli Goldstein , and
Zuschlag. The distributors discussed the 1:2 demands of the seryice-
men , forllulated a reply to each demand, and the majority agreed

to a counterproposal of S0111e six items , which ,;vere:

1. The distributors wil disconrage sales to retail trade. .Any such sales wil
lJe made at the retail price and the distributor ,,,il credit the difference

between such sale price and the dealer s price to the seryicc located nearest

the purchaser s home address.
2. All ensh purchase slips wil contain name and address of purchaser.
3. All "part-timers" wil be urged to sig' n and use tax-exemption forms nnd

obtain sales tax number, pursuant to the sales tax law.
4. Hi-Fi users shall pay retail price for replacement parts and supplies.
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5. All literature mailed to dealers wil be in closed envelopes.
6. Ads wil be eliminated in classified telephone directory excepting for

bold-type" listings.

Fallon and Gumula would not agrec to credit the difference be-
t"-een sales made at the retaiJ price and the wholesale price to the
nearest serviceman (Tr. 166 , 219 , 291- , 303-- , 311-3; ex 39 A-
ex 40; ex 4 0, 1'1'. 9; ex 36

, 1'1'. 5).
6. The Second Joint l\eeting-Accord-Puhlicity

In late l\arch 1960, a committee of the Philadelphia distributors
met at. the Drake IIatel with a committee of t.he SCITiccmcn. Dis-
tributors present included Fallon , Branca., Steinberg, and possibly

Zuschlag. Other distributors were present including one from Trenton
named Dragon. Servicemen present included Shore , Fink Skalish
layhart, Papovich, and some from the Trenton Association (Tr.

299-301; ex 90; 91 A). After apologizing for the delay, the dis-
tributors presented their answers alid the six counterproposals. The

servicemen contended that such proposals did not go far cnough , but
the distributors saiel it was the best they could do , and the meeting
ended on that note ('11'. 301--).
After this meeting, respondents and their co-conspirntors gayc

extensive publicity to the "accord" brought nuollt by their selecti\"e
buying campaign. Such publicity necessarily had the effect of cans-
ing other distributors to join the "accord" and other servicemen t,
join the concerted sclecti,' c huying progmm. The 1\1arch TSA eWB

carried a lead editorial entitJed "Service and Distributors Reach
Accord. " It stated inter alia:
A selective buying program \Vas instituted by a large group of independent

selTice dealcrs against the local wholesale electronic parts distributors. Tbey
protested the abuse exercised by th12se same rtistributors in sellng ,,-bolesale
to the retail trade. They protested :lgainst the deviation from the basic con-
cepts of 'wholesale distribution. It is the belief of the independent electronic
sE'l',ice industry that their suppliers or parts distributors should not he in
competiton with tlJem. They deplore the sellng by the parts distributors to
their (the sel'l'ice industry s) potential customers, wllile at the same time
soliciting business from the service dealer. The independent seryice industry
believes a t8cit 8grCf'IDent occurs when a supplier comes in to sell them; that
the bnpplier would not aDd should not compcte with thc senicc deall2l' fOl'
tbe retail business.

The editorjal t.hen listed the above found six count.erproposals flS the
program agreed to by the distribut.ors. The same six-point accord yn.s
p\lb1icized in the ::fay 1960 Vanguard (eX .1 0 , Pl'. 1, 9; ex 36

Pl'. 1, ;'; ex 4 0 , 1'. 8: ex 4 P , p. 9).
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On March 15 , 1960 , Skalish , as secretary, sent a letter on the Chester
Association letterhead to all DeJaware County servicemen, which
stated inteT alia:

Most servicemen are aware of the slogan "STOP CRYING-START SELEC
TIVE BUYI " Selective buying has uecome an actual fact at !Past, in tbe
Philadelphia , New Jersey, Delaware , and Delaware Co. areas.

There are electronic parts l,,-holesalers in the Dela'Iare Valley area 'who are
not sellng to your customers. This type of distribution improves ;vour eal'ing

power because receiving tubes, picture tubes and other parts are then sold by

you to the ultimate consnmer YO'CR CUSTONIER.

Fol' 'ou to help youl'self in this matter , that conccrns the entire TV selTice
industry, each of you should take an active part by cooperating with the

manufacturers parts distributors who are interested in serving you with the
same spirit of respect we show our valued customers.
If you wish more information , we would welcome your callng the nearest

association member as listed on the yellow pages of the Dela\vare Co.
telephone book ,

* '

On April 15 , 1960 , lemntz , chairman Gf TSA's Industry Relations
Committee, wrote identical lette.rs to the executive secretary of the
National Alliance of Tcleyision and Electronic Service Associntions

in Chicago and the edit.or of its trade publication in Detroit, enc1os~
ing a copy of the March TSA Kews , calling attention to TSA's
successful campaign against the distributors and suggesting mnny
of NATESA's members would be interested in the results (CX 4. 0;
CX 5 E; CX 7; CX 8; '11'. 768).

7. The Effect of the BOTcott

Although ef1cct is not essential as a matter of la" to the proof

of an illegal conspiracy to boycott, proof of the effect in this record
not only tended to corroborate the existence of snch (L conspiracy:
but also showed elenrly ,yhy some distributors ,yere forced into
cooperating," and ,yhy the distributors as n group agreed to some

of the demands of t.he servicemen. For example : the sales of Racho
Eledric to certain previously good customers ,,-ho 'yore mcmbers of
TSA or participating in the conccrted refusal to deal declined
clrastically during Febnwry and Jarch IDGO roughly the pcriod

bet\reen th8 first joint meeting at \\hich the demnl1(1s \Vere IlJ:lde
mlCl the sec:ond joint meeting at ,;yhieh the " acconl" "yas reached.

Keen TV , which as :founel nbm-e had advi ec1 Iiadio Electric it wouJd
not buy until the demands 'iyere met , purchased $G and $14 in parts
ill Fe1Jruary and :Mareh , respectively, as against. nIl average of
ahout $1 000 a l110nth jn the three preceding months , and $600 
month in the t\10 succeeding months (' 1'. 286-S; C,X 105 B-G).
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Other normally regular accounts of Radio Electrie G.lso substan-
tially ceased purchasing, as follows:

Alert TV -J Ql. 21 , 19GO to A pri1 13 , 19GO-nothing;
Leon Skalish, trading as Leon s TV-Jan. 29, 19GO to April 7

ID60-S2.23 ;

Stewart Electric-.T an. 21, 19GO to April G , 19GO-nothing ('11'.
332: CX 913 e; 97 B; lOCI A; lOG).
Herbert Goldstein

, ,,'

ho had purchased between $50Cl and $1,000 in
prcC'eding months , purchased nothing from :February 4, 1060 to
h,' ch 10 , 19GO , and $358 from March 10 to March 25 , J960 ('11'. 418

78:J: ItX 116 A-D).
AJbert Steinberg & Co. \s records showed the following declines

Intel' alia ill pnl'chases in 1960 HS compared to prior and subsequent
purchases:

\Jel't TV (D Anllibnle) from nn flTcrage of about ;1f)O a month to
110thing in illal'ch , and $17 in April; Fink, from an a.n:ragc of about

;:;

:?EI a month to $120 in February, $11 ill :.Iarch , and 1l5 in A p1'i1:
\pal'tmcnt TY (Sonnenberg) Jrom a,ll a,-erage of about $28;.'5 a
month to in :Uorch (1'1'. 407 , 507 , 681; eX:J; ex 107).

. l olicillg of the ..'\cc.ord

In order to nsrertain whether the distributors ,yen', liying lJp to
the ix countcl'proposfLls agreed to at the second joint mecting TSA
nnr. its members "shopped" the distributors' stores to see if sales

,yere being ma.de contrary to the agreement, e. , retail sales at

wholesale prices. This was clone by having some person unknO""11 to
the distributor attmnpt to so buy without ident.ification. At another
joint meeting ill !June 19GO attended by officers of TSA. and a number
or the dist.ributors , the latter "were accused of not Ii ving up to the,
ngrcement" told they l1ad been shopped, and preseuted Iyit.h cash
sales slips claimed to represent retail sales at wholesaJe prices to
unidentified customers in violation of the agreement (Tl'. 11D-
317-2c! , 330- .+3 , 500- , 642, 650-I; ex 3 A-C, 10 A , 24 I). rneh the

same sort of lneet-ing, including the presentation of sales slips from
such shopping, occnrred betITeen the ,Vilmington _Association and

their clistrihutors (Tr. 584-6).

9. The ,ViJmington Meetings
On )Iarch 16, 1960 , va.rious servicemen melubers of the ,Yilming-

ton Assoeiation held a joint meeting in ,ViJmington ,yith their dis-
tributors. The Association had issued a written notice of the meeting
to an ,Vilmington distributors stating:
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There wil be a meeting between this Association and the local Electronic
Distributors on '\Vednesday, Iarch 16 , 1960 at 7 F:\I at the Town House
Restaurant, 913 Shipley Street, Vlilmington , Dela,\'are. This Association wants
to do business with the local electronic distributors as customers, not com
petitors. 'Ve believe selecth"e buying hurts us as much as it hurts you.

'Ye would like a settlement at the meeting on the following subjects:
1. Yellow Page Advertising
2. Xewspaper Advertising
3. :\et Prices in aU mailngs
4. XE'W Discount Identification Card System
G. Close 5 :30 PM \veekdllYs and all day Saturday and Sundays. (OX 34)

Distributors represented at the meeting included Radio Electric
\Vholesale Electronics , Delaware Electronics , and Almo Hadio. J\fay-
hart and other oIIcers of the \Vilmingtoll Associat.ion were present.
The topics specified ill the notice , plus the blacking out of distributor
store windows, were discusse(1 , with the sel'dceme,n requesting agrcc

Inent by the distribuLors. As at the TS.A. meetings, the principal
obje.ciyc was the cessation of salcs by thc distributors at wholesale

pl'il' OS to llonscrvicE'llen. One distributor refused to disc-uss it and
wnlkecl out. Another rcfused La attend the Ineeting upon advice of
connsel ('11'. 136 , 576--80).
In the following month or two, two more joint meetings were

hcld )11 ,Yilmington , resulting in an agreement to usc a discount
card system under \Vhich cards of different colors were issued by
the Association to va.rious customers of the distributors , designating
the discount from list price which the customer \Vas to be given
and if the customer had no caTel , requiring he be charged the full
list price. As found above , the "\Vilmington Association also poEced
compliance by shopping the distributors (Tr. 581-7).

IO- The Chester leeting
Sometime in early April 1960 , a joint meeting was held in Chester

beh'leen members of the Chester Association, including Skalish

.T ordan , Boyd , and Rapagnani , and substantially the same distribu-
tors who had attended the first joint meeting at the Drake Hotel in
Philadelphia. In fact , Fallon of Radio Electric suggested this Chester
meeting because he believed the members of the Chestcr Association
,;yho werc very good customers of Radio Electric , had not been cor-
rectly informed by Skalish of the six counterproposals the distribu-
tors had offered at the second joint meeting at the Drake. As found
above , Skalish had been very active in support of the seleetiye buy-
ing campaigTl, sending out the lctters of Decclnber 5 : 2,9 a.nd 30

1959 and the notice of .January 16, 19GO fonnd aboye in Part III-B 2

370-702--71--
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and the notice of March 15, 1960 (Part III B 6), as well as appear-

ing at a TSA meeting (Part III B 2). The distributors again pre-
sented their six proposals and pointed out why they could not agree
to all of the 12 demands presented at the first joint meeting. On
April 12, 1960 , the Chester Association passed a motion that letters
be sent to the distributors accepting their six-point proposal. This
motion was then modified to read:

The members of our Association appreciate your program as presented. The
electronic parts distributors are to be complimented for their expressed spirit
of cooperation concerning our mutual problems.

The next day Ska1ish, as secretary, wrote such a letter to Kass, a
distributor, and also requested notice in the future if the progrml1
was altered in any way (Tr. 305-9; CX 76 A, B; CX 102).
11. The Trenton Meeting

Sometime in -'Iay 1960 , joint meeting was held between distribu-
tors and membeTS of the Trenton Association. Among the distributDrs
present were Radio Electric, Allied Parts , and several X ow .Te.rscy
rlistributors including Dragon. lVluch the same discussion concern-
ing selective buying, the demands of the servicemen and the six-
point agrecmcnt of the distributors took place as occurred nt the
Chester meeting. In response to an objection by one distributor
Zuschlag, to a certain demand , a Benrjceman replied: " You re going
to do ,;yhat we tell you or else." The parties agreed to meet eyery
six to eight "eeks thereafter (Tr. 314-7).

12. The Mt. Ephraim , New Jersey Meeting
On October 6, 1960 , a joint meeting was hele! in -'It. Ephraim

New Jersey between distributors and servicemen from TSA and the
Chester, "\Vilmingt, , and Camde,n Associations, including Shore
Snlith, Krs.,ntz, Rapagnani, Pa,povich, De Franco, J\layhart, and
Skalish. Distributors attending included Zuschlag, Green, Fallon

Steinberg, Branca , Gumula, and !(ass. Selective buying was dis-
cussed as "\, ell as a review of thc servicemen s demands and 1Ihat
the distribntors were doing in that respect. Radio Electric

, ,,-

hiJe
agrceing not to sell at wholesale prices to l1njdentifiecl customers
eontiulled to refuse to rebate the cliflerenee in price between retail
and 1Ihole8a1e to the nearest serviceman. A report of the meeting ,,-
published in The Vanguard of November 1960 (Tr. 114-8 , 321-

325- , 505-6; CX 37, p. 1).
Between October 17 and 22, 1960 , Smith as president of TSA

wrote letters to varions distributors complaining of their failure to
live up to their promises and the accord. Smith concluded by stating:
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There is a growing waVe of discontent, and steadily mounting undercurrent
of bittemess against the distributors and it may soon get out of hand. We
inform you of this situation since we feel we wil not be able to control our
members , and others , if the policies of the distributors remain unchanged and
events go all unabated. This may result in unfavorable publicity.

Such letters were received by Gumula , ICass , Steinberg, and Yonker
(Tr. 120- , 131- , 507; CX 30; CX 95).
13. Respondents ' Contentions
In addition to their contentions with respect to commerce pre-

ViOllS1y considered, respondents also contend that the Commission
has no jurisdiction over TSA because it is a "nonprofit ' corporation
and as such is exempt under the provisions of Section 4 of the Act
which states inte'i' alia:

Corporation" shall be deemed to include any company, trust, so-called
Massachusetts trust, or association , incorporated or unincorporated, which
is organized to CHl'Y on business for its own profit or that of its members
and has shares of capital or capital stock or certificates of interest, and any
company, trust, so.called ::fassachusetts trust, or association , incorporated or
unincorporated , without shares of capital or capital stock or certificatpR of
interest, except partncrships , which is organized to carryon business for its
own profit or that of its members.

At the conclusion of the case-in-chief, respondents ' motion to
dismiss for the above reason was taken uncler advisement. All of the
members of TS-, were engaged in business for profit. Pfltently,
evasion of the antitrust laws could be accomplished with the utmost
sinlplicity if a conspiracy effectuated through a nonprofit association
lllac1e up of ll81no81' s engaged in business for profit were exempt from
the Commission s jurisdiction. In the OhaJnber of OommeTce of

Lllinneapolis case lO the court ruled upon the same contention.

Tl1e first ground is tlw.t the Chamber is not organized for profit. Tl1is is
true. But it is a legal entity which can and does act and it is legally respon-
sible for its acts and entirely amenable to lawful control. It is capable of
entering into a combination or conspiracy or of being an effective instruJlen
tality to execute the purpose of a combination or conspiracy formed 1.y

others (p. 684).

In the Associated P1'es8 case, a conspiracy to boyc.ott, the Supreme
Court stated:
It is further said we reach our conclusion by application of the "public
utiity" concept to the newspaper business. This is not correct. We merely
hold that arra.ngements or combInatIons desIgned to stifle competitIon cannot

10 Note i: 8upra.
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bo immunized by adopting a mernber8h-ip device accQmpl'shing that purpose.

In addition , there is no question but that the members of TSA and
othcr partics to the conspintcy ,yere engaged in business for profit.
In the Oement Institlde ease " the Supreme Court held that the
Commission has jurisdiction oyer nJl parties to a conspiracy engaged
in by some over whom it has jurisdiction and others over ';Vh011 it
,,"QuId not otherwise ha.ve jurisdiction. Acc.orc1ingly, respondents
motion is denied.

Respondents also urge that there is no liability on the part of the
individual members of TSA for its acts, including the items pub-
lished iu TSA N e,,'S. That TSA together with TSA News was the
principal vehicle used to effectuate the conspiracy is ,,-e11 established
in the record. It seems clear that the members of TSA must be
responsible for its acts, much as a principal is for those of his agent.
The acth-e participation of mnny members has been detailed o.bm-
,Vith respect to other members , TSA News was reguhrly distributed
to all members and they w"cre fully aware of TSA' s selective buying
program , as fonnd above. To permit them to escape responsibility
for the acts of their association "\Yould be an exercise in futility.
The Commission rccently hcld ,;vith respect to a similar contention;

\s to the other memlJers, including those that wpre present but unidentified
at these "Various incidents and the rest that could not Imyc failed to know
about them

, "

tlIe issue is reduced to whethel' a member who Imows or should
know that his association is engaged in fin un1awful enterprise and continues
his ilcmlJership without protest may be charged with complicity as a eonfed-
crate. "\Ve believe he may. Grauted that mere membersbip does not authorize
unlawful conduet by the association, once he is cl1argeable with knowledge
that his fellows are acting unlawfully his failure to dissociate himself from
them is a ratification of what they are doing. He becomes one of the principals
in the enterprise and cannot disclaim joint responsibilty for the ilegal uses

to which the association is put. Phelps DOdge Refining Corp. v. Federal Trade
Commission 139 F. 2d 393, 396 (2d Cir. 1843).

14. Conclusions
It is of course Hornbook law that a conspiracy in restraint of

trade ma.y be proved by circumstantial evidence and that direct evi.
dence of an express agreement is not requiredY ,Vl111e not required
this record contains an abunda.nce of direct evidence of a conspiracy
to boycott in the :form of admissions by the va.riolls pnrties. In

ASBociated PreaB v. u.s. 326 u. s. 1 (1945). Cf. Eastern States Lumber Dealers
AaB 1t v. U.S., 234 U. S. 600 (1914); Fa,9hion Originators Guild v. Ji. C., 312 U.S. 457
(1941); and Nati(jna lIaJ"lIe, JJjr8. Ass 268 F. 705 (6th Cir. 1920).

12 Note 7 Bupra.
Wash(ngton Crab A88 et at, 66 F. C. 45, Docket No. 7859 (1964),

HInterBtate Circuit, Inc. v. U.s" 306 U. S. 208 (1938); Theatre E,iterprise. , Inc. 1",
ParamOIl1t 346 U.S. 537 (1954).
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addition , there is a ,,,ealth of circumstantial evidence which leads
inevitably to the conclusion that a conspiracy to boycott by refusing
to deal was both organized and carried out. It must now be con 

sidcrcd well settled that a conspira.cy to boycott is illegal pel' se

yiolation of the Sherman Act , and a violation of Section :5 of thc Act.
The Supreme Court has so held upon numerous occasionsY

In many respects this record presents a picture of a, classic con-
spiracy to boycott much like that struck down by the Supreme Court
in EasteJ' n States Reta-il L'lllnbe,' Deale/'s Ass There, as here
reta.il dealers through their associations conspired to boycott
refuse to buy from , those wholesalers 1"ho sold directly to consumers
in competition ,;yith the retailers. There: black lists ,;ycrc used; here
,chite lists accomplished the same result. There, as might equally

"ell apply here , the Court absened:
* '" * CH)e is blind indeed who does not sce the purpose in the prede-

tt' rmined awl periodical circulntion of this report to put the ban npon

wbolesnle dC' lers ,vhose nfll1WS appear in the list of unfnil' dealers trying by
methods obnoxions to the retail dealers to supply the trnde ,vhich they regard
r.s their own. * .. *

A preponderance of the reliable , probative andsubstant.ial evi-
dence in t.he entire record convinces the undersigned , a.nd a.ccordingly
it. is found , that respondents a.nd the other allegec1 eo-conspirators

the Chester, \Vilmington , Camden , and Trenton Associations and
some or a,ll of their menlbers, have entered into a c.ombination , con-
spiracy, agreemcnt or common understanding to boycott not
purchase from, those distributors ,,,ho sold at retail in compet.ition

,yith sen- emen , in violation of Sectlon 5 of the Act.

CONCLESIOXS OF LA,'"

1. Thc acts and practices of respondents hereinabove found are
all to the prejudice and injury of the public and competition , arc
pel' 86 illeg:tl under the Sherman Act, and constitute unfa.ir methods
of competition and unfair acts and practices in commerce Tlithin
the intent and meaning of the Act.

2. This proceeding is in the public interest and an order to cease

and desist the above-found acts and practices should issue aga.inst
rcsponclel1ts.

15 Eastern States Retail Li!1i&brF Dealerb' ... 11 V. 234 r. s. 600; Binderup 'V.

Pat/Ie Bxchrl1Qe, Inc. 263 U. S. 201; Fa,shion O?' iUinatol"' Guild v. 213 U.S. 457;
Kiefe1' Stewal.t Co. v. Seagi' arns 340 U. S. 211; nmes-P'icaYllne PulJl q. Co. v. , 345

S. 594; NOj.thern Pacific R. Co. v. 356 'C. S. 1; Klor" s, Inc. v. Broadway-HaZe

Stores, Inc. 358 1;. 8. 207; White Motor Co. v. S. 372 D. S. 253; find Silver v. r,'

rork Stock Exchange, 373 U. S. 341.
).0 Note 15, lIupra.
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ORDER

I t is oTde'lo That respondent Television Service Association of
Delaware Valley, a corporation , its offcers , directors , rcpl'csentntin
agents, employees , members, successors, and assigns, and respolld
cnts Herma.n Shore and Raymond Fink, individually rUlcl as offcers
directors or lnernbers of respondent Television Service Association
of Delaware Valley, dircctly or through any corporate or other
device, in or in connection with the purchase or sale, or with or in
connection with the offer to purchase or sen, or in connection with

the distribution of television, radio or dedronic devices , equipment
or parts or kindred merchandise in commerce , as " commerce" is de-
fined in the Feeleral Trade Commission Act, do forth ''lith cease and
desist from entering into , cooperating in , carrying out , or continuing
ill a planned common course of action, understanding, agreement

comhination or conspiracy, between or among any two or more of
said respondents or among or between anyone or more of said re-
spondents nnc1 another or others not parties hereto , to do or perform
any of the following acts , practices or things;

(1) Coercing or intimidating in any manner or by nllY means

including boycott or threat of boycott , any wholesalc or other dis-
tributor of television, radio or electronic devices or equipment or
component parts thereof from doing business ''lith , 01' soliciting

business from, any customer or dass of customers; or

(2) Coercing or intimidating in nny manner or by any means
including boycott or threat of boycott, any wholesale or other dis-
tributor to engage in , cease to engage in , or refrain from engaging
, any acts or practices relating to the conduct of the latter

business induding hours of operation , window displays or adver-
tising; or

(3) Adopting 'my policy or program to black list any wholesale
or other distributor of television, radio or electronic devices , equip-
ment or component parts thereof, who has sold, sells, or offers to

sell such products to any customer or class of customers , or ndopting
any policy or program to white list any wholesalc or other distrilmtor
of television, radio or electronic devices, equipment or component

parts thereof , who refuses , has refused , or docs not offer to sell such
products to any enstomer or class of customers.

FIXAL ORDER

110 appeal from the initial decision of the hearing examiner having
been perfectcd under Scction 3.22 of the Commission s Rules of

Practice (effcctive August 1 , 1963); and the Commission on February
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, 1965 , having ordered that the effective date of the initial decision
be stayed nntil further order of the Commission; and the Commission
now having determined that the case shonld not be placed on its own
docket for review, and that pursuant to Section 3.21 of the Rules of

Practice the initial decision shonld be adopted and issned as the
decision Gf the Commission:

It is OJYleTed That the initi Ll decision of the hearing examiner
shall , on the 19th day of February, 1965 , become the clecision of the
Commission.

It is fUTthe1' oTdeTecl That Television Service Association of Dela-
ware Valley, a corporation , and IIermall Shore llnd Haymond Finl.:
individually and as members, offcers or directors of said corpora-
tion , shall , within sixty (60) clays of the service of this orcler upon

them , file with the Commission a report in writing, signed by each
respondent named in this order , setti.ng forth in detail the manner
and form of their compliance with the order to cease and desist.

Ix TIlE j\IA'fTER OF

TELEVISION SERVICE DEALERS ASSOCIATION OF
DELAWARE COUNTY ET AL.

COX SENT ORDER, ETC., I REGARD TO THE ALLEGED VIOLATIOX OF THE

FEDERAL 'IRADE CO)IMISSIOX ACT

Docket 0-881. COntplaint , Feb. 1965 Deci8ion, Feb. , 1965

Consent order requiring four trade associations of radio and television repair-
men and its members, engaged in repairing and servicing electronic

devices , to cease carrying out any planned common course of action to
hinder and suppress competition in the sale and distribution of electronic
equipment and component parts by coercing, intimidating, and boycotting
wholesalers or distributors who sell such products at retail in competition

with repairmen; by interfering in distributor s business practices, includ-
ing hours of opera HOll , display windows , and advertising; and by adopting
a policy to "black list" any wholesaler or distributor who sells such
products at retail and to "white list" any wholesaler or distributor who
refuses to sell such products at retail.

COlIPLAIX1'

Pursuant to the provisions of the Federal Tracle Commission Act
(I5 U. , Sec. 41, et seq. ), and by virtue of the anthority vested

in it by saicl Act , the Fecleral Tracle Commission , having reason to
believe that the parties hereinafter referrecl to as respondents have


