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distress merchandise of a supplier 01' that fur products are
are oHeI'ed for sale at a savings as a result of nnusnal

eil'Clilnstances.
8. Hepresents in any manner, contl'Hry to Llct , that spe-

ciaJ price concessions have been obtained from suppliers
\vith respect to any fnr products offered for sale.

0. Represents in any 111ilnnel' , contl'flry to fact, that the
furs contained in fnr products otIerecl for sale were obtained
directly from a supplier of fur pelts or at an it nction of
fur peJts.

10. Heprescnts in any manner, cont.rary to fact , that mid-
dleJll,1n costs have been eliminated \'it.h respect to any fur
products offered for sale.

11. )Iisrepresents in any manner the sayings avai1ablc
to IJHrcht1sel's of respondents 1'111' products.

12. Falsely or deceptiyely represents in any manner that
prices of l'eSpOndcllts fur products are reduced.

c. )bkillg claims and representations of the types covered

by sulJsections (a), (b), (c) and (d) of Hule 44 of the HuJes

a.nd l1eguJatious pl'omnlgated nuder tl1e Fur Products Labeling
Act unless there are maintained by respondents full and acle-

qnat.e records disclosing the facts upon which such claims and
representations arc based.

It f'nJ'the)' ())'del' ecl That the respondents herein shall ) \"ithin
sixty (GO) clays after service npon them of this order , fie with the
Commission a report in writing setting forth in detail the manner
and form in \"hieh they hn1'8 complied \vith this order.

Ix THE 1\fxrTEH OF

TOHN SUHHEY , LTD. , ET AL.

onm:H, OPIXIOX , ETC. , IX REG,\RD TO THE ALLEGED YIOLATIO OF THE

FEDEHAL TRc\DE CO DlISSlOX ACT

Docket 8605. Complaint. Nor. 196.J Deci8iQn, Jlar. , 1965

Order requiring a direct mail order catalog distributor of New York City
engaged in sellng articles of general merchandise-Ruch as penR , radios,
typewriters, tools , and dril bits-to cease maldng false and deceptive
pricing, savings, and quality claims in ad\"ertising its merclwndise 
w;:ing the word "Reg. " or similar words. in comparative pricing cloims

to refer to prices which wel'e higher tl1an its regular sellng price of such

mcrelllndise , using the words "manufacturer s list price " or similf1l' words



300 FEDERAL TRADE COMMISSION DECISIONS

Complaint 67 F.

to refer to retail prices which were appreciably higher than prevailng
retail prices of such merchandise in respondents' trade area , and falsely
representing that its dril bits were precision ground and of higb speed

quality.
CO).:IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by yirtue of the authority yested in it by said Act , the FederaJ
Trade Commission , having reason to be1ieye that John Surrey, Ltd.
a corporation , and Joseph Hoss , individually and as an offcer of said
corporation, hereinafter referred to as respondents , haTe violated
the provisions of said Act , and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest
hereby issues its eOl1pla.int stating its charges b1 that respect as
foJlows :
P ARAGHAPH 1. Respondent IT ohn Surrey, Ltd., is a corporation

organized , existing and doing business under and by virtue of the
laws of the State of New York, with its principaJ offce and place

of business Jocated at 11 "'est 32nd Street, in the city of K ew York
State of ew York.

Hespondent Joseph Ross is an offcer of the corporate respondent.
lIe for1lnlates, directs a,nel controls the acts and practic.es of the
corporate respondent, including the acts and practices hereinafter
set forth. His address is the same as that of the corporate respondent.

PAIL 2. Hespondents are now, and for some time last past have

been , engaged in the advertising, offering for sale , sale and distri-
bution of various articles of merchandise , inclnding sneh items as
visual control boards, typewriters , pcns , electric can openers , ra.clios

cheekwriters, electra maids, tools, drill bits , and other articles of
general merchandise to the consuming public.

P AH. 3. In the course and conduct of their business , respondents
now canse, and for some time last past have caused, their said
products , when soJd, to be shipped from their pJace of bnsiness in

the State of Kew York to purchasers thereof located in various
other States of the United States and in the District of CoJumbia

and maintain, and at an times mentioned herein have maintained

a snbstantial course of trade in said products in commerce as " com-

merce" is defined in the FederaJ Trade Commission Act.
PAH. 4. In the further course and conduct of their aforesaid busi-

ness, and for the purpose of inducing the purchase of their said
products , the respondents have caused cataJogs to be pubJished and
distributed by the United States maiJs to prospective purchasers of
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t heir said products. Said c.atalogs describe the numerous articles
of me,rchandise oirered for sale by re,sponcle,nts , and in connection
therewith set forth various price amount.s in connection \vith said

articles of mcrehandise.

Among and typical and illllstrative , but not
statements appearing in respondents ' catalogs
ments are the following:

VISUAL CO:KTROL BO \HD ;' '" '" for HALF the USUAL PRICE!
The cost of this re'iolutionary 1'ew VISUAL TROL BOARD is not
the $49. 95-$59.95 or cyen $G9.95 the other boarrls sell for today, but only
$29. 95 '" '" " .

all inelusi\"e , of such
Rnd other ach-crtise-

Consul Lightweight Portable 'I'ypewl'iter , 1lfrs. Suggested List Price
7D. 95 plus Fed. 'l'ax. OCR CLEARAXCE SALE PRICE $39. , plus

Fed. 'I' a:x.

L\ZIXG PK'I OFFER S1.G9 Val\le ?\OW 4 for S1.00

* '" '"

Cbct.kwriters like this cost as much as $150.00--eaclL_

_--

$lS.75.

Power Packed Transistor Radio , The Tiny Hadio \\- ith the Titanic 'I' one
, " Complete Value $49.95-$24.95.

Electric Can Opener. at an aUlf'lzing low price--Auxertised in Life-
SID. l '" '" * Our Sale Price $9.93.

CIIROIiIE V AKADIUM STEEL SPEED DRILL El'' S 29 PC
:\lETAL STAND Reg. $42.50-NO''' $6. 75 * * '" . (Said price
nlso nppears on the carton in which sairl bits are sold.

SET IK
of $,12.

=,'

E;W TTIOY ELEC'l'H..-- IAID Reg. 829.93- Sale Price $19.93.

PAIl. G. By and through the use of the above guoted statements
and others of similar import not spccifical1y set ont herein, the

respondents represent that the higher stated prices set. out in said
advertisements in connection with thc terms " IIalf thc Usual Price
for \:' isnal Control Boards and "Reg." for drill bits and electrn
maids were the prices at which the nell-ertiseel l1lEl'chand-isc had
been nSllally and cllstomarny sold by respondents fit ret,ail in t.he
l'eceni regular conrse of their business and that t.he diiIere.nce.s bc-
t,\yecn the said higher price amounts and the corresponding 10\,,er

priccs represented savings to purchasers from respondents' lIsnal

and customary retail price.
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PAH. G. In truth and in fact, the higher prices set out in said

achertisements in connection with the terms hereinabove quoted in

Paragraph Fh-e Iyere in excess of the prices at which the advertised
merchandise had been HSllaHy and custOlnarily sold by respondents
in the recent, regular COHl'Se of business and the differences uetween

Slljd higher anc11mver prices did not represent savings to purchasers
1rom responde,nts ' usnal and customary ret.ail prices.

Therefore , the above referenced statements and re.presentations as
set forth in Paragraphs Four and Fiye hereof were and are false
rnis1eac1ing flnd deceptive.

PAR. 7. Through the use of the above-quoted higher price amounts
in connection -with the follmving -words and terms , and others not
expressly set. out herein

, "

Value" for pens and radios

, "

)'Jfl's. Sug-
gested List Price" for type\\Titers, "HIm this cost as nllch as" for
checkwriters and "adve,rtised in Life" for can openers , respondents
represent that. said amounts -wcre the prices at -which the merchan-
dise referred to was mmally and cnstomarily sold at retail in the
trade area. or areas where the representations ,,-ere ma.de, and
throngh t.he use of said higher price amonnts and t.he corresponding
lesser am0l1lt.s that the difIerencc between said amounts repre,sented
a saying to the purchaser from the price at "which said merchandise
was usually and customarily sold in said trade area or areas.

m. 8. In truth and in fact, snid higher price amounts set out in
connection with the words and terms "

,;:"

alne ' for pens nnd radios

:\I-frs, Snggested List Price" for typc\\Titers

, "

like this cost as nmch
" for clwck\Yl'itel's and "advertised ill Life" for c,m openers \vcre

not the prices at ,,-hich the merclwnc1ise. referred to 'Iyas m31tllly
and cnstomarily sold at retail in the trade fu'pa or areas 'Iyhel'e thc
representations were made , but wcre in excess of the price OJ' prices
at 'Iyhich the merc.handise was gencmlly sold in said trade area Or
are, , and purchasers of responclents merchandise ",vould not realize
a, saying equal in amount to the difference behveen the said higher
and lmyer price amounts.

Therefore , the above referenced st.atemcnts and representations as
set fort,h in Paragraphs Fon1' and Seven hereof \yen? nnd are fal:;e
misleading and deceptive.

\n. 9. In the further course and conduct of their afore-stated
lHlsiness and for the purpose of incl11cillg the sale of their drill hits
respondents havE mf1de certnin statelnents and l'epresenbtiollS "ith
respect to the quality of their drill bits in catalogs nnc1 ne'lYspaper

advertisements and on the carton in which the. drill bits are packaged
of ",vhich the folJmdng flre il1ustrnti'l-c and typical:
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SUlwr Sprecl Drils Precision Gl'ouncl-20 Tested Drils with Special Gun- l\letal
.Finish .

. '" .

. :Lu. 1228. All 2D Drils of Alloy Chrome Ymwdium Steel Sand-
blasted Degreased-Precision Ground for Chip Clearance-Polished Standard
Jobber lengths-Fully Guaranteed.

PAn. 10. Each set of ell'ill bits is composed of i1. number of indi-
vidual itmns which a.re contained in a box. The country of origin
is set forth in small and inconspicuous lettering 011 the box, the

drill bits and on the bottom of the stand and sizer. Pllrc.hasers of
snid drill bits ,yho fail to see the said illconspicuous lettering on the
box can determine the country of origin only by opening the box

rmc1 carefully examining the minute lettering on eftCh ell'ill 01' tnrn-
ing the metal stand npside dmYll. Said disclosure is, therefore
inadequate to apprise prospectiyc purchasers of the, country of origin
of said driJJ bits.

\n. 11. In the absence of an adequate disclosllre that a prodnct
inclllding speed drill Lits, is of foreign origin, tIle puhlic beljeyes
Hnd understnnds that it is of dOlnestic origin , a -fact of \\hi('h the

Commission takes offc.ial notice.
As to the aforesaid articles of merchandise , a snbsta.ntial portion

of the purchasing puLlic has a preference for said articles which are
of domestic origin , of ,,'hic11 fact t.he Commission also tab: s ofHcial
notice. Respondents' failure clearly and conSpic.nollsly to disclose th8
country of origin of said articles of merchanehse is , therefore , to

the prejncbce of the purchasing public.
PAn. 12. Throngh the use of aforesaid statements and

tions, and other similar thereto, but not. specifically set
the respondents represent., ancllla\"e represent.ed , that:

1. Theil' drill bits arc super speed 01' high speed dril1 bits.
2. Said drill bits are made of an alloy of chrome \"anadium steel.
3. Said dril1 bits are "fully guaranteed.

IR. n. In tl'1ith and in fact:
1. Hesponclcnts ' drill bits are not snper speed or high speed drill

bits.
2. Saiel drill bits are not made of an alloy 01' chrome I"lnadil1m

steel.
3. The aehel'tised gnarfllltee for said drill bit.s fails to set forth

the nat.ure and extent of the guarantee, t,he manner in 'hich the

guarantor \\i11 perform thereuncler and the identit y of the gna.rantor.
Therefore , the nbO\'e referenced statements rmc1 re.presentations as

set forth in Paragrnphs Four and Xine are false , mi:deacling and

deceptive.

l'epresenta-
out herein
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'\n. 11:. In the fnrther conduct or their business , at a.l times men
tionecl herein , respondents have been in substa,ntial competition in
commerce , with corporations, firms and individuals in the sale and
dist.ribution of visual control boards, typewriters, radios, electric
can openers , clectra maids , speed eh'i11 bits and articles or general
merchandise of the SaIne ge,neral kiud and nature as those sold byrespondcnts. 

\R. 15. The use by the respondents or the aforcsaid false, mis-
leading and deceptive statements , representations and practice,s has
had , and now has , the capacity and tcndency to mislead members or
the pnrehasing public into the erroneous and mista.ken be1ief tha.t
sa1c1 statements and represcntations \yere and arc true and into the

purchase of substantial quantities of rpspondents' products by

reason of said erroneous and lnistaken belief.
PAR. 1G. The aforesaid acts and practicps 01' respondents , a.s herein

alleged , \"ere and are all to the prejudice and injury of the public
and of respondents ' competitors and constitutecl and nmv constitute
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce , in violation of Section 5 of the
Federal Trade Commission Act.

J/r. lYilliaJn B. Ja17 e8 and Jh' Anthony J. f(ennedy supporting
compJa.jnt.

JFr. Leo'1cud Re1ford New York, X. , 1'01' re.spondent.

IXlTIAL D.ECISIOX BY ,V.ALTER K. DEXXl':TT, IIL\JUXG EX.DIINEH

SEPTE:\IBER : 1 Ulj-l

This procee.ding, brought against fl. direct mail 01'(1e1' catalogl1C

distributor and its president., by complaint issued Xm-ember 8 , 1963
charges responclents with unfair mcthods of competition and unfair
and deceptive acts and practices , in violation of Section 5 of the
Federal Trade Commission Act.

The Pleadings

The comp1a.int, in addition to jurisdictional a11egations, quotes
cert.ain advertisements issued by respondents and makes three dif-
ferent types of allegations:

1. As to some advertising, the cOlnplaint charged that the adver-
tisements represent that respondents had previously sold the mer-
chandise Ht a. higher price than that contained in the ach-crtising
bccfLl1se or the use of " regl1Jar or :: 1131101" in descrihing the higher
p1'ce.
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2. As to other advertising, the complaint charged that the ad\T

tisements represent that the price in the tra.de area is higher than
that contained in the advertising because of the use of "value" and
manufacturer s suggested list price.
3. As to stin other advertising, the complaint charged that the

advertising and the carton in whieh certain drill bits were packed
a) faiJed to discJose foreign origin; b) faJsely represented the quality
of the product; and c) "guaranteed" the product without setting
forth the manner in which the guarantor would perform.

By answer filed December 12 lD63 respondents denied that the

principaJ offce of John SUlTey, Ltd. , mlS Jocated where charged and
that Joseph Ross was legally responsible lor its acts and practices.
Respondent Ross denied a1l of the other allegations of the complaint
except pam graphs 10 and 16. Paragraph 10 states that driJ bits arc
conblined in the box (previously described), that the country of

origin is in inconspicuous letters on the box , and purchasers cannot
determine the country of origin except by opening the box and care-
fully examining the minute lettering on each chill and that said
discJosure is inadequate to apprise prospective purcha,sers of the

conntry of origin of said drill bits. Paragraph 1G charges that the
acts and practices of respondents constitnte unfair methods of com-
petition -in violation of Section of the Federal Trade Commission
Act. Hespondent Surrey denies that there is a substantial course of
trade in the products and that the acts arc being clone presently. It

also denies the anegation interpreting the advertising as represent-

ing the price at which goods ,vere customarily sold in the lrade area
and refers to the speciiic advertisements for a fnll statement aT t.heir
content.s. It denies specificany the other chaq.rlng paragra.phs indnd-
ing paragraphs 10 and 16 admitted by respondent Ross throngh
hjs failure to deny them. The answers taken together t.lms constitute,
a general deniaJ of the al1egations of the complaint.

In addition to the general denial , fonr affrmative defenses are

alleged: 1) the matters re,fe,rrecl to in the complaint do not pertain
to acts or practices of respondent Ross in commerce lnc1 are insllfI-
c.e,nt in law; 2) the activity has ceased , has no substantial effect,
on commerce , and the proceeding is not in the pnblic interest:; 3)
the acts i'ml'e " puffng" and not rnisleading, false or c1eceptiye; 4) the

proceeding is unfair becanse respondents cooperated in an investig,t-
tion and readily consented and adhered to a conrse of bnsiness which
,vonld involve no further fIues60n of violations.
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PreJiminary :\Iatters

Counsel supporting the complaint issned its request nnder Rule
13 for admission of the genuineness of cloemncllts ex 1-29 on

.Jannary 28, HHi4. Respondent.s admitted genuineness by failure 

respond.
A preheadng conference was calleel by order elated Febrnary 28

ID64 and issued by I-Ic,lring Examiner Tocker, to whom this matter
was then assigned , for Ial'ch D64. Preheal'ing instl'llctiolls were
served with snch order but respondent failed to appeal' at snch
conference. The initjal hearing was then set for April 20, 1964.
Under dnte of April 10, 1964 , counsel for respondents lI0yccl to

disqnalify l-Ie,ftring Examiner Tacker and to adjourn the he.aring
elate. IIearing Examiner Tocker had responded preyiously to conu-
sers informal snggestion that he disqnalify himseH on 1\b.1'ch 28
1964. On April Ill 1964 , the hearing examiner cancelled the hearing
to be reset on ten (10) days notice, and on the same date filed \\H.
the Commission an answer to respondents ' motion to c1isqnalify him.
The Commission denied responclents motioll by order elated April 24
IDG4. On April 30, 1D61, Hearing Examiner Tacker requested
relief from assignmcnt to this proceeding dne to pressnre of oHler
work and Hearing- Examiner l\Iaurice Bnsh ,..as appointed to succeed
him. The matter \Y,lS t.hen reassigned t.o t.he undersigned on Iay 18

ID6 , due to ot.her engagement.s of fIenring Examiner 13n8h.
Counsel snpporting the complaint moved Llr 13 , J 964- , that the

initial hearing be set to commence .Tune 8 , lUG-!. _A..fter reading tIle
papers submitted in opposi.tion to such motion , the hearing ex qniner
on 1I1ay 20 , If)(H, anll'rccl that a prehefll'ing con-rel'cnce be hehl Jnne 15
IDG-4. in Xe" YOl'k Xc,,- York, and that the. iniJ-al heal'iJlg
commence the following day. A pl'ehearillg order was dictated on
the record aft8r the prehearing conference 'Iyhich was held .June 15
ID6J (1'1'. ;- H\-Wi). Dnl'ing snell conference the hearing examiner
specifically drew the attention of connsel to the Commission s G1lide.s

agtlinst J)ecept1ye Pricing etl'ectiye. . JnllUHl'Y 8 , IDG-!" the Gllides
against Deceptin AcheTtising Guarantees (Tr. 2:3), and the Ad-
ministrati , e Bulletin concerning liaison with Customs ('11' 2D- ;10).
The liearing commcncecl .Tnne 16 , 1 -)(-i , and wns conclnc1erl .TUlle 10
196.:. Proposed findings were ordered f1ed .J uI v- 21 , ID6.'!, and
counter-proposals , conc1usions and urie:fs August 5 , IDG4. By order
c1nted Jnly 21 , 10G+ , t.he time to Jil proposed finc1ing '''as extended
to .JuJ!. 2J 10(\4. 
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Basis for Decision

On the entire recorcl ill t.his proceeding, including the hearing
examiner s evaluation of the credibility of the witnesses who testified
and of thc Ineaning of the documentary evidence receiycd , the fol-
lowing findings of fact , reasons for decision , conclusions , and order
are mane. IJroposed findings of fact, and concJusions not adopted in
terms or in substance, are rejected as irrelevant, immaterial or

erroneous.
FIKDIXGS OF F.\CT

1. Respondent John Surrey, Ltd. , is a corporation organized and
p-xist.ing nnder and by virtue of the laws of the State of New York.
Its principal offce and place of bnsiness is 59 IIempstead Gardens

Drive , "Test Hempstead , Long Island , NC\v York ('fl'. 43; HF 1;
CF 1).

2. I csponc1ent .Joseph Ross is president , treasurer , director, and a
stockholder of respondent J o11n Surrey, Lt.d., and with his wife
controls more than n majority of the stock of said corporation (1'1'.

43-4l1 , 4l1-4(16). Hespondent Hoss determined what items should be
achertised , the prices at which they should be sold and the general
principles of operating its c.atalogues (1'1'58 53).

iL Hespondent .John Surrey, Ltd., has an informal arrangement
with Grand Central Pipe Company Inc. , whereby the 1atter com-
pany sells at retai1 oyer the counter to cllstomers in iis st.ore locate.d
at. llr) Gtll J\.yennc, New York e'y York , the a.rtides advertised

by .Tohn 8111'1'e)", Ltd. , in its catalogues and newspaper advertise-
ments , and turns oyer t.o respondent John Snrrey, Lt.d. , orde.rs 1'C-
cein:-d to be fiJled by mail. Hespondent ,Joseph Hass is president and
majority stockhoJder of Grand CentraJ Pipe Company, Inc. (Tr.
27G 278 , 4- , 498).

-:. Hespondents arc now, and for some time last past have been

engaged in the ad n:l'tising and altering for sale , and in t.he srt1e and

distribution of Va1'iOllS art.icles of gencral merchandise, inc.nding

snch iterns as pcn , radios

, \-

lsl1il control boards, typewriters, electl'a-
maids, tools, and drill bits to the cOllsllming public (respondents
(111.

,-'

':e1\ par. :2; ex 1 , S , 21 : 2:2 , ;1(; IfF' 3; CF 3).

---_

1 In CCllllpliance with Rule 3.21(h). referencrs fire ml"1(1e to 1he transcript ('11'. ). to
Commission exhihits (CX), to respo!lllrnt' s exhibits (HX), aml to prop() ed IJndiuf;s nncl
the record dtntions referrerl to therein rCF and HF). The cibtions to pflrticular
l'd1.reDeeS fue intenllel1 to he ill1strathe 0111 - nnd do not in fin , WflY im1ic,!te tbflt the

entire recorrl h:1s not- lJeen consiclel'PCl hec!1llse all p(),sjhJe refere!lees haye not been ruflde.
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5. In the conrse and conduct or their business , respondents now
cause, and for some time last past have caused , their said products
when soJd , to be shipped from their place of bnsiness in the Stote
or ew York to purchasers thereof located in various other States
or the United States and in the District or Columbia , and maintain
and at all times mentioned herein have maintained , a substantial

course or trade in BRid products in commerce , as "commerce" is de-
fined in the Federal Trade Commission Act (respondents ' answer
par. 3: Tr. 47-48 , 505-512; ex 50 a-j; 25).

6. In the r11rther course and conclnct or their aforesaid bnsiness

and for the pnrposc of inducing t.he pllTc1mse or their products , the
responde,nts have caused catalogues to be published and distributed
by the -United States 11flil to prospective. purchasers of their prod-
ucts. Sflid catalogues describe the numerous article.s of merchandise
offered for srde by respondents, and in connection therewith , set

forth yarious price a.nounts for said articks of merchandise. Typical
and illustrative, but not all inclusive , of snch statements appearing
in respondents catalogues and other advertisements , are the. fol-
lowing:

ual Control Board for Half the Usual Price!
(CX 1 , p. 2; '11'. 40-715)

The cost of this revolutionary New VIS"VAL COXTROL BOARD is not
the 849.95-$59. 95 or even u9.95 other 1Jmuds sell for today, !Jut only

$2\),93 " * "

(CX 1 , p. 2; '11'. 49- 55)

Consul Lightweigbt Portable Typewriter

Ianufacturer s Suggested List Price

Our Clearance Sale Price $39.
Plus 10% Fed. Tax

79.50 plus Fed. Tax

(CX 1. p. 3; '11'. 55)

AMAZING PK\T OFFER $1.69 VALUE- OW 4 for $1.00 * * "
(CX 5 , p. 1;';; '11'. 5'1)

Cbeckwritel's liw this, cost as much as $150.00 eacb ---------____ SlS.93.

(CX ' . p. S; Tr. 64)

PO\VER PACKED TRA:\TSISTOR RADIO, THE TINY HA-DIO WITH
THE 'lITAXIC '1O:\TE * * * 1PLET J VALUE $49.93-$24. 95.

(CX 5. p. 13; Tr. 59 
ELECTRIC CA OPEXER at an amazing low price.
.-dyertised in Life $19.95.

Our Sa1e Price $9. \18.

(ex 

. p. 

(); '11'. 69 J
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CHROME VA:\ADICM STEEJ SPEED DRILL BITS 29 pc SET lX
:\lETAL S'l'AND

. $42.

)lOW $6.
I:Price of 42.30 also appears on the carton in which said bits are sold.

(OX 8 , p. 29; '11'. G6- 67; CX 31)
:'EW TROY I'JLECrl'RA- IAID
Reg. $29.

Sale Price 19.
(CX 4 , p. 16; 'l' r. 69)

(See al."o resjJOlldcnt:c' answer , par. 4.

RCjJi' esentatio'is of P1,ioi' Sales at If' ighci' Pi'ices

7. Through the use of the stntemcnt.s

, "

Advertised in Life-$HL95

Our Sale Price 89.95" in connection with electric can openers
Reg. $42.50-Nmv $6.75:' in connection with drill bits : and "Reg.

$:28.95--Sale Price SID. Y' ill connection ,rith electra- maids, respond-
ents represented , directly or by implication , that the prices at -which
they were advertising sueh articles , were substantially less than the
prices at w"hich they had previously offered or sold sajd articles in
the recent regular course of business and that the differences be-

tween the higher price a.mount.s mentioned , and the corre,sponclingly
lmyer prices offered , represented savings to purchasers from respond-
cnts : uiJual anll customar v pdce (eX 4 , p. 16; ex 5 , pp. 13 , 26; ex 8

p. 

ZD: ex 31; Tr. 5D , 66- , 6D). Zenith Radio OO1"pomtion v. Fed-
emZ Trade Oommi88ion 143 F. 2d 29 (7 Cir. ID44) ; StifeZ and Tay-
Zm" , Value Oity Inc. , et aZ. Docket 84'10 ApriJ 30, JD64.

S. In truth and in fa.ct , respondents neyer ad'iTertised in Life

J\fagnzin8 a price of 19.95 for electric can opener;; , and never sold
the electra-maids or the drill bits at the higher (uhertisccl price , nor
was proof offered that the pl"ducts were openly and aetiveJy offered
for sale at.. the higher price. As a consequence, such higher prices
wpre jn excess of the prices at whieh snch merchani!jse had been
usually and cllstoJ1mrily sold by respondents in the recent regular
course or business , and the (lifferences behyeen such hjgher and lower
prices did not represent savings to purchasers from respondents

usual and customru'y prices. Accordingly, respondents' represent.a-

tiOllS hereto-fore described, ,vere and nre faJse , mislen..ding and de-

cepti,.e (Tr. 69, 70, 460 175).

Representations of IligheJ' T"i'ade A ea P?'ices

D. Through the llse of state.ments such as

, "

Sl.
"Cost as TI1uch as $150.00" for checkwriters: and

"nIue" for pens
J\IaTillfacture.r
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Suggested List. Price 879.9;'5" for typewriters , l'espolldC'uts repre-

sented t.hat said amounts were the prices at ,,-hieh identical mel'chan-
dise or merchanclise of quality comp able to that referred to , ",,,as

118uo.11y and cllstonmrily sold at retail in the tl'l1(Ie area 01' tl'i.lc1e areas
where. the representations were nmde , and that. the diiTcl'ence be-
tween the higher price amounts mentioned and the c.Ol'l'cspollc1ingly
lower prices oiIered, represented so. ,,'jugs to lJlll'chnsers from the
price at ,,-hich such merchandise ,yas nsnally and custmnarily sold
in the trade are, a. Giant Food: I/J( Y. Fedeml Trade ('O/liiliS8ioii
:-122 F. 2cl 977 (1963); Fildel' 1/wH CO/'jJoudioll Docket 1\0. 

Janni1r'y 28 , ID61 164 F. C. 127J.

10. 'Yith respect to the representatiolls concerning the l)en , 1'('-

spondent Boss t.estified that he compared his ren 'IYith tJw Papel'-
::Iate pen which cfllTiec1 a price of SloGD and reached his decision
ns to the vaIne of his pfm all that basis because. the quaEt Y of his
pen was as goocl as that. of the Papcr- bte. pen (Tl'. ;)1.), The
Hlannfndul'er chimed

, "'

no pen at any price ,Trites IJerter ('n its
i11\oice (CX 1-:), ConJ1sel supporting the. cOllplaint ojfercc1 il CX 4:7
ft. ban point pen purporting to ue iclentic:11 wit.h the pens oJc1

to respondent. The e. president 01 the mannfactllrer who sold pens
to respondents ,YflS unable to iclentif ,' ex -17 bllt said he 11 a (Ie. n
pE'J1 sillibr to it. I-Ie C'ollld not recall that he lwcl gin:n C' X 47 to
the C'ollllnission s in est1gatOl' (Tr. ;10;'5- 1(-0). The Commi- sioJl in-
e5tigator , hOlyeyer , identified ex 47 ns the pen l'ecein' fl -fl'JI1 1'11('

mannfactn1'er (Tr. ;')01) and an inyoice (C'X 14) 811my,': t11(1t ,') ,!TOSS
of retractable lJfl1 point pens ,yeresoJd by that JlWlllfactnrel' to
respondent oYembel' 3 , lOGO. The hearing examiner acconlin;2'J
infers that ex 47 is substantially the sflme as the pens sohl to reo
spondents and referred to in its ad,' crtising'.

11. Three experieneec1 witnesses , respedi,'ely responsible for pric-
ing pens in Gimber , ?lIac.y's , find Stern s clepnrtllent stores , testified
that in their opinion ex 47 wonlcl seJl in their respectin stores for

mueh Jess than $1.6D ('1J'. 370-414).
1J'. lCehard A. Daniello of Stern , testified that Stern s sold a pen

of the type of ex 47 and that it would seH for approxinMtel,Y 2D
in their Paramus , Xew Jersey, store ('11'. 372). I-Ie also said t.hnt 
47 differed from the PajJer Mate pen which sells for $1.69. The
Paper-l\Iate pen had a metal band separating the cap from the barrel
and aJso a small metaJ tip (Tr. 3(3). On cJ'oss exi1mi1lation, Mr.
Daniello admitted that different stores had different price Je1"eJs
(Tr. 377) and that he did not know how well CX 17 wrote or how
long it would ,vrite, both of which are factors to be considered jn
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pricing ('II'. 3(8). =.11' Daniello also testified that a storekeeper would
be justified 111 getting $1.6!) for an eXtlct replica of a Paper-l\Iate pen
if he could get it.

Ir. Sam Birnbaum of Gimbel's j testified that ill his opinion the
Hlfiximmn retail price. for ex L17 in the Xe'\,' York fil'ea in 1959
through IDG:2 ,yonld be 2 for S1.00 (1'1'. :18:2). On cl'oss-exam1nntion
l\lr. Birnbaum said that he did not knmy how ex 47 wrote and that
hm" it "Tote and for how long lweI a bearing on price (1'1'. 385).

:'Jiss .Josephine Skrainar , an assistant buyer at lacy , testified

that ill her opinion ex 47 would not have sold for more than nu
cents in ID62 in l\Iacy s ('11' ;:)90). It '"as bronght ant that in the first
year aiter ball point pens \yere inl"rodncec1 they dropped in pricc
from $1:2. 50 to $1.00 (Tr. mn), that prices nlry between stores err.
392), that Iacy s did not sell tl,e l'Hl"ticl1bu pen (eX 47) (Tr. :19:1),

that she could not rec,ll1 haying ,;Tltte,n \"ith ex 47 11c1 r1id not

InlO\" 11my "ell it ,,-onld write (1'1" 38J- , -1(4) although tlwt fauo)'
,ronld bear on the cales price of a pen (Tr. 39G). She conlc1 not telJ
11mv long tIle. pen wonld .Yritc lmt. (bd not belieye that. t.hat factor
bore. on the sales price efr. 3

);)-

;jnS , -1-04-). Pape1'- ?date \'Ias the only
pen selling at 81.GD in the l\-:e,y York area in 1 U(-j (1'1'. 3D8). :Jlacy
clls sen:ral Papcl'-i\latc pelF'; at c1dlcrcnt pri('e (1'1' -dO:2-!():).

rape1'- i\latc \yas :1 filir traded pen nntil f;eptember 01' ?-im'elnbel'

1903 (T!" 40:3). ex 4, has all the parts that a Papel'- Iate pen has
('II'. 404). On redirect , :JIiss SkminHl' said that ball point pens
generally sold ,It the same prices in Lord and Taylor (anot.ller de-
partment store) as in Iacy s ('Ir. 'JOD). She aJso testified that Inlfs
olcl , at. one time : a ball point. pen simi1ar to that sold by a nationally

known and adyert:isec1 mann:factul'er at a lower price but. could not
say the lower price "'as due to the lack of advertising (1'1' .

12. From the foregoing testimony, and lacking conntervfiiling
proof offercd by respondent of other prices in the trade area , the

hearing exnminer finds that the price at ,..hic11 ex "17 would ue sold
in leading c1e.partment stores in the New York area "-as snbstantially
less than the advertised n1ne of $1. , and that there wns n snilcient
diHercn('e in quality and appea.rance between the nationally fic1ver-

tised PHper- Iate Pen and ex 47 so that respondents "ere not justi-
fied in t.a.king the fair trade price of Paper- late as the yalue of 
47 despite the Inannfaeturer s ('bim that no pen writes better (CX
14). The fact that the whoJesale price of ex 4i was nbont 81/'1 cents

substantiates this position. l-Ienee, the advertisement of ball point

pens was false misleading and deceptive (Finding 11).
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13. 'Vith respe.ct to the representations concerning the checkwriter
respondent Ross testified that he used the price his finn had paid for
its checkwl'iter to set the price at which it advertised the product it
sold becanse "in performance. , the Summit which we were selling here
'\"8.S ycry much like the one which \"8 had gone out and paid $150 for
(atJ retai1" (Tr. 64). CX 10 , an inyoice from Pearl Engraving Cor.
poration elated Xovember 29 , 1D61 , showed that Summit eheckwriters
were purchased for $11.84 each. No evidence was oHered concerning
the retail price of the Summit checkwrite.r in any trade area or to
disprove the statement that it WHS very nmch like the one for which
respondents paid $150.00. Accordingly, it was not estabJished that the
advertisement for eheckwriters \yas fnlse and Inisleading despite the
disparity in wholesale cost and the claimed retail value.

14. ,Vith respect to the representations concerning the Consul type-
\"riters

, "

:Manufacturer s Suggested List Price S79.9:'5" respondent
Ross testified that this price ',,s on the specification sheet and
brochure " that was furnished to us by the manufacturers" ('11'. 55).
,Vhen shown ex 2.8 , an order form 'with a suggested list price of
809.50 from General Consolidated Typewriter Comp;lny, Incorpo..
rated (undated), Ro s testified

, "

This is not the ollly sheet that they
gave us. 'Ve ,vere supplied 'ivith dilIerent sheets at different times
depending on what arrangements the company was making for the
sale, of its products " ('11'. 56). lIe. prodnced no sllch sheets and claimed
counsel supporting the compJaint had them (Tr. 56). CompJaint

counsel oflcrecl the testimony of foul' witnesses each of whom fixed
the highest price and the range of prices charged by his ,firm well
below the manufacturer s suggested list price advertised by respond-
ent (Tr. 85-95; 415-419 419-426 , 426-443).

)11'. ,Varrcn Edlcma, , l'Ierehandise )Irmager a.nd . c1vertising
Director since July 1962 for fifteen jewelry stores , 8 in Xew Jersey,
3 in Philadelphia , 1 in New York , 2 in ort.h Ohio and 1 in Erie
PennsyJvani" (Tr. 85 , 86), testified that the highest price for ConsuJ
type"Titers was $59.95 and the Jowest 829.95 in his stores. On cross.
exmnination , he testified he conld not recall whether the manufacturer
eyer suggested a $79.50 price for the typcwrite-rs (Tr. 93). At certain
t.imes of the year

g. 

arOlUld Christ.mas, his firm adycrtiscs type-
writers by putting them in the windows with a pricE of $29. , at
ot.her times they price them at. 8;"59. 0.5 and about 600/0 of the 6me get
the asking price ('11'. 94).

j1r. .Jack Ginc1i has a retai1 business in Brooklyn , Xew York In
1962 he sold the ConsuJ typewriter for abont $H incJuding FederaJ
Tax (Tr. 416). He recalJed selJing it for as high as $50 when he first
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received the machines in the Jatter part of 1961 (Tr. 417) but he

never recaJJed having sold such typewriters for $79.50 plus Federal
Tax during the period 1959 1962 (Tr. 417). On cross-examination

it was brought out that Mr. Gindi had a strictJy retail store business
did no advertising, and knew nothing about a suggested retaiJ price
of GeneraJ CousoJidated Typewriter Company (Tr. 418).

Mr. Vincent Cottone has a retaiJ business on 23rd Street in fan-
hattan (Tr. 419). He soJd the ConsuJ typewriter during 1959 to

1962. The Jowest price was $39.95 and the highest $49.95. He never
received promotional materiaJ from the manufacturer (Tr. 420--21).

On cross-examination , Mr. Cottone testified that he did not have a
fixed policy about markups. At one time he sold the Consul type-
writer for $49.95 but when his competitors were seJJing it for less he
brought the price down to $39.95 (Tr. 422). Mr. Cottone aJso testi-
fied on cross-examination that he needed a 25% overall marknp and
if some other eonecrn had a Jesser or greater markup they couJd sell
for less or would seJJ for more (Tr. 422-123). His husiness was
primarily cash and he did no ach'ertising except that for which the
manufacturer paid (Tr. 423--24). He never needed promotionaJ

material but he had seen figures from manufacturers some of which
suggested a retaiJ price (Tr. 424-425).

Mr. ArnoJd I. Silberstein , the secretary and counsel of a retaiJ
typewriter shop located on 125th Street in Ianhattan , testified the
firm had sold ConsuJ typewriters in 1962. At the request of the

Federal Trrtde Commission, he examined the firm s invoices to

determine at what prices they were soJd (Tr. 427). The highest price
was $47.50 (Tr. '128). ex 49 is the complcte list of saJe prices made
up by the witness and shows the highest price $47.50 (plus sales tax)
and the lowest $39.50 (Tr. 430-436). The firm received no pro-

motionaJ materiaJ from the manufactnrer (Tr. 436). On cross-
examination , the witness admitted that his testimony concerning pro-
motional material was based on his exmnination of the records of the
company (Tr. 438). He was familiar with list prices and suggested
list prices (Tr. 439). The witness did not know whether his firm used
order forms like ex 28 (Tr. 439--40). He never saw a specification
sheet on the Consul typewriter (Tr. 442). It was stipulated that four

additional witnesses , one located in Long Island, two in :scwark

Nmv Jersey, and one in the Bronx , would testify "on both direct and
cross-exa,mination , substantially to the same facts and in the same
manner" "' the four witnesses who testified (Tr. 476 477).

15. From the foregoing testimony and exhibits and the lack of
countervailing proof offered by respondent of other prices in the

379-702--71--
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trade areas , t.he hearing exo.miner finds that. the pric.e of $70.95 at
\vhich respondents advertised the Consul typcwriter appreciably ex-

ceeded the highest price at which substantiaJ saJes were made in the
New York and Kewark, Now Jersey, trade areas. lIcnce, Hle adver-
tisement of Consul typewriters was false, misleading and deceptive
and where respondent merely accepted the allegedly varying state-
ments (which " ere not produced) by the manufacturer without mak-
ing any independent estimate of the actual retail price, he callnot sus-
taill the claim tlmt the advcrtisement was an honest estimate of the
retail value.

Inadequacy of Proof on Radio and Data Boanl Ad1!e,.tisin

16. "\Vith respect to the representations concerning radios , no evi-
dence "as offered relating to the price at which 8uch radios were
u8ual1y and customarily offered or sold at retail in any trade area. The
sole testimony, except for identification of the advertising bearing on
the radios , was given by 1\1' . Robert S. SiegeJ , saJes manager of Con-
tinentaJ Merchandise Company (ContinentaJ). He identified an
invoice for merchandise shipped to respondent (CX 15), stated 
was identical to that advertised by respondent (CX 5) and that the
price for which Continental sold the radio included the leat.her case
earphones , battery, instruction booklet and box ('fl'. 433-435). Re
sponc1ent' s acl"n rtisement indicated that certain of the accessories
werB supplied free (eX 5). I-Ioweyel', the complaint contains no

charge t.hat respondent improperly used the l'epresentation

, "

free.
17. ,Vith respect to the representations concerning control boards

no evidence 'YRS offered as to the price at. which respondent had
previously offered or sold the boards, nor "'as there competent evi-
dence concerning the price at which such boards ",ere usually and

Cl1st0l11flrily sold at retail in any trade area (Tr. 331). The sole
testimony, except for identification of exhibits by respondent Ross
bearing on the control board , was that given by the sales mana-
ger, Mr. Charles T. J\cLanghJin, of Graphic Systems (Graphic)
which manufactures a series of IHltentccl boards 1\:1101\"n by the name
Boardmaster (Tr. 297-299). These so1c at $49, 50 and $67,00 depend-
ing on the size (Tr. 323). The witness compared advertising for the
respondents ' data board (CX 40) ,, ith that contained in Graphic

eataJogue (CX 41). By this comparison , he purported to show that
respondents ' advertisiJ1g slavishly followed tllC Graphic catalogue
(Tr. 304-318) aJtJlough the two hoards differed in material and in

the manner in which data cards werc affxed (Tr. 320-324). "1ir.
ieLaughlin aJso testified that in his opinion the value of the board
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did not compare "ith the Boardmaster (Tr. 327). He did not lmow
the price at which the respondents ' data board was se1ling (Tr. 331).
On cross-examination, the witness admitted that the data board
could perforrn substantially a11 the functions descdbed in the ad-
vertising (Tr. 333-364). Accordingly, since there was no charge of
design piracy in t.he complaint and 110 competent proof of the price
at which the respondents ' data boards so1d in any trade area , there
was no definitive demonstration that respondents ' advcrtising of data
boards \yas falsc or misleading.

FOTeig' n Origin , (!1rality and GllClrantee Representations

18. ,Vith respect to t.he charge in the complaint concerning the
failure to disclose the foreign origin of drill bits (CX 31 and 32 
it is deal' that the catalogue (CX 8 , p. 29) does not mention foreign
origin. Onc carton (CX 31) in ,vhich the dri1l bits arc soJd is plainly
Illfrkcc1 on j-op of the carton in letters approximately 

Vs inch in
height: " Iade in ,Vest Germany." It is readable by a person of
normal vision from at least four feet away. The second carton
(CX 32) is stamped on the side of the carton " ,Vest Germany" in

leHers a.pproximately V,, inch in hcight. Therc is no proof as to
whet.heT or not the cartons arc stfcked so that the stamp is not

visible to the pl1chaser. The coJor of the stamp bJencls with the
cross-striping on the ca.rton and is placed so that the stamp is not
prominent. There is no charge in the complaint conc.erning the re-
spondents ' a,ctivity ,\'t-h respect to ot.her articles of foreign origin.

19. The hCllring exarl1iner has taken offcial notire in acconlaucB
"ith paragraph 11 of the cOlnp1aint, that in the absence of adeqlmtc:

disclosure of i'oreign origin , the public belicycs that products are of
domestic origin fwd that the pUl'chasing public has a preference for

articles \"hich are of domestic origin. Testimony offered by l'csponc1
cuts failed to rebut. the presumption thus made. Respondent Hoss

testified , "M:erchanc1ise made nny 'here in the world now had general
acceptance in this country. " (1'1'. 259) lIe described the resistancc to
merchnuc1isc from J apfll and Germrmy shortly after the "' aI' , but

said this objection had disappeared (Tr. 259-260). Ir. Robert SiegeJ

of Continentrll IVrcrchanc1ise Company which sohl respondents the
radios , tc .tif-ied that they sold pl'inc.ipal1:y Japanese imports (1'1'. 450)
ana that therc "\i' flS a "positi\T :: react,ion eIr. 450-451) but hc later
testified that he could not say "hat the customer reaction was "because
we sell radios that are made in Japan. People that come to us know
t.hat our radios are made in J apall so it is neyer tt question to them
whether ITC arc selling Japanesc radios " (Tr. l152).
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20. Ko proof was offered by either party of thc position of the
Treasury Department as to the adequacy of the markings on re-
spondcnts ' drill cartons , and there is no charge in the complaint that
the failure to state in respondents' catalogues that respollc1cnts drills
radios and typewriters \', ere of foreign origin is a failure properJy to
advise prospective customers of a material fact without which a.dvice
they might be misled.

21. With respect to the quaEty of the drils , respondents ' catalogue
uses the term "speed" coupled with the words "Chrome Vanadium
and "finest hardened and tempcred steeJ availablc." Through the
use of this combination of words , respondents rcpresent to the ordi-
nary purchaser that the driJ! bits are high speed dril bits made of
a;n al10y of chrome vanadium steeJ (CX 8 , p. 29; CX 31 and 32).
Zenith Radio Oorporation v. Federal Trade OOTli8sion 143 F. 2cJ Q9

(7 Cir. 1944).

22. 1\11'. I(urt .T. Spiegel , respondents ' supplier, identified the
invoice covering the importation of the drills from 'Vest Germany
and thc saJe to respondents (CX 11 , 32, 35). He testified there were
three types of drills

, "

carbon spced (sieJ drills , high speed ch.iJJs-
(ancJJ in-between driJJs that are CRJJed chrome vanadium driJ!s
(Tr. 103) He also testified that the driJJs suppJied rcspondents were
carbon steeJ drills (T1' 105). He agreed on cross-examination that
he watched a test of his drills to determinc at what rate of speed they

ould disintegrate. )fr. Edward I3oom, metallurgist for A yildsen

TooJs and Machine Company, testified he had spark-tested certain
of the drills and they were carbon steeJ and definiteJy not high speed
drills (Tr. 219-222). On cross-examination , the witness testified that
hc eouldnot ten whether the bits contained chrome or vanadium (Tr.
221-Q22). He further testified that it was not the speed alone but the
iriction which vms creatct1 that would soften the carbon steel but
not the high speed dril (Tr. 2Q2-Q23). )11' Bloom did not test the
drills to find out at what speed they becamc nseless (Tr. 225-226)
and testified that it WitS the temperaturc rather than the rm'oJutions
per minute \\hich determined \\"11on high speed dril)s should be used.
He con1cl not give pl'ec:se answers as to the number of reyoln6ons
nocessary to cause softening -without consulting a table and knowing
the materiaJ drilled (Tr. 226-234). Ir. Bloom stated that dril hits

do not disintegrate at high speeds but lose their cutting ec1ge which
becomes soft and useless , and that disintegrate is fL poor ",ord to
dcscribc it (Tr. 223-226).

23. IVith respect to the guaEt)' of the grinding on the driJJs , re-

spondents ' catalogne uses t.he descript.ion

, "

precision gronnd for chip
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elearanee. :: Through the use of this phrase , respondents represent to
the ordinary purchaser that the drills aTe ground ,vith precision and
wiJ clear the chips created by thc driJing.

24. 1ViJbur A. Johnson, who is in charge of production at the
Avildsen TooJ and Iachine Company (Tr. 130), testified that the
term precision ground "as made in the industry here in this country
is "a machine ground point; and from driJ to driJ they are very

uniform" (Tr. 132). From an examination of the 27/64" driJJ bit in
CX 31 , the witness testified it was not possibJe that the driJ had
been machine ground because of the appearrUlce of the chisel angle
(Tr. 137). The witness also testified that precision ground for chip
clearance meant that the driJJ wouJd " take the chips and clear them
out of the hoJe" (Tr. 142). The witness testiJied that some of the
driJJ bits shown in CX 31 ,vouldnot do this (Tr. 142). ihiJdscn '1001
and Machine Company had sold carbon steeJ driJs to the hardware
trade prior to 19.59-1960 ",hen they discontinncd selling them because
of Jow cost import carbon driJJs (Tr. 148-151). The witness , on cross-
examination , identified a particllhr elril1 in ex 31 in which he
claimed the deficiencies were obvious

g. 

17/64" (Tr. 160). The
examiner l1as carefully scrutinized the exhibit and observes that the
17/64" bit is not symmetrical and ground at a different chisel angle
on one side from the other. The witness made a sketch (CX 45) whieh
diagra.mmatically supplies the nomenclature of the various parts of

the driJJ (CX 48). The witness testified in effect tklt while the dri11s
\yollld make holes in wood for 11 time they "onld not satisfactorily
perform oyer a period of time and that some of the drills \yould not
clear chips at a11 ('11'. 185). Mr. .Johnson did not try these dri11s
(Tr. 167).

Respondent Hm,s testifie,d that he had used f1 (11'i11 bit like the ones
contained in ex 31 in repairing a. metal chaise lounge (Tr. 255). He
did not know the type of met.al lJUt he said \\"ith oil and the applica.-
tion of a Jitte prcssure he had had no diffculty and the bit cleared
the chips (Tr. 256). He has used the bits a lmJf dozen times and they
ahvays worked effectiveJy (Tr. 257).

25. On the cross-cxaminntion of 1\11'. tT ohnson reference \,fIS made
to his conference \,ith complaint counsel and to the fact that 

memorandum of a. previolls inten- ie,y \yith other company offcials
"as read to hilTl (Tr. 201-215). The hCfl'ing examiner , after reading
the memorandum , determined that its use 11fld not become nec.cssary

and shouJd not be produced under thc provisions of RuJe 1.138 (Tr.
237). He , flccordingly, denied respondents ' motion to have it produced
(Tr. 238). The mmnoranc1ml1 was placed in a sealed envelope marked
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RX 2A for identification and the reportcr was directed to place it
in the rejected exhibits fie (Tr. 239). It has not been considered by
the hearing examiner in making his decision.

2G. 1' 1'011 t.he foregoing evidence concerning the ql1aJity oJ the
dri1l bits (CX 31), the hearing examiner finds tJmt the representa-
tions concerning their quality as speed ell-i11s were false, misleading
and deceptive (Findings 22-Z4).

7. "\Vith respect to the charge in t.he complaint concerning t,
statement on t.he ea.rton that t.he drills ,"n re "fully guaranteed"
(CX 31 , Complaint , par. 9), (he only cvidenee offered was that onJy
oue return " as made on drill bits and fnlll' efunc1 ,"vas gi,' cn ('II'. 255).
lIenee, there is no cyidence that the guarantee on drill bits ,yas not
honored or that there "ere qualifications on the guarantee I,hic11 were
not set forth.

Fa.cts Bearing on Re8pondent8 Alleged ;' d.. ff'inat;oe " f)e.fe1)~es

28. "With respect to the allegation that the a"ti,"ities of Joseph
Ross arc not in commerce , respondent Hoss is president , treflSl1rer
and a. stockholder of respondent .J Oh11 Surrey, Lt.d. , and he and his
wife control more than a Inajority of its stock (Tr. 43-49; c192-496).
In addition , respondent. Ross determined what items should be ad-
vertised , the prices at ,vhich thcy shou1cl bc soJd , and the gcncraJ

principles of operating its catalogues (Tr. 253 , 258 , 259). Respond-
ents utilized wit.hout checking -in any ",lay the specification sheets
snpplied by manufacturers from whom the products in their catfL-
logues ",yere made and relied implicitly on the representations mack
by such manufacturers ('11'. 249).

29. ,Vith respect to the aJlegations that the aJleged acts and prac-
tices llrn e ceased , had no substantial effect on commerce and are not
in the public interest, it is dear from the testimony of respondent
Ross that some of the violations were continuing up until the investi-
gation by the Federal Trade Commission. On the basis of respond-
ents ' own exhibits , RX 3A and 3B , respondents ",vere informed as
carlO' as March 12 , 1959 , that the term "comparabJe value " as used

in nd\Tertising an adjustable, back aiel car seat , ",vas mislefu1ing when
eomparable merchandise was not generally ava.ilable at the price
qnotcc1. Yet, in its cataJogue mailed in March of 1962 (CX 1 , p. 19),
it uses the term "Value 85. 00" with respect to briar pipes and other
comparabJe prices with respect to typewriters (p. 3) even though

respondent Ross testified that the pattern of specification sheets and
catalogucs showing c.omparative prices or values, prevalent in 1959
had ceased (Tr. 248-250).
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30. Respondent Jolm Surrey, Ltd. , since 1D37, has been engaged in
advertising, offering for sale, sale and distribution of various articles
of merchandise to the consuming public. Such activities included
from 1959 to 1962 , the prepa.ration and mailing of eight different
issues of catalogues. Each catalogue advertises about three to four
hundred products. The total number of items of advertising in aU
eight catalogues was about three thousand. IIowever, the same prod-
ucts T,ere advertised in more than one catalogue so that the number
of products did not equal the number of items. Said catalogues were

mailed to prm:pect1ye customers throughout the "Gnited States. Re-
spondent Surrey, Ltd. , had a sales volume of between $600 000 and

000 000 and sales ".ere made geographicaJly as foJlows:

The West Coast, about 30% of sales.
From the "West Coast to the Eastern
about 20% of sales.

Region, including the Southwest

The Eastern Region, from :Maine to Florida , exclusive of the ew York
City :Metropolitan Area , about 40% of sales.

The New York City Metropolitan Area , about 10% of sales.
(OX 1-8; Tr. 526, 527)

31. For the period ID5D through 1963, the doJJar volume of sales

by respondent Jolm Snrrey, Ltd., of visuaJ controJ boards , type-
writers , pens , electric can openers, radios , checkwriters , electra-maids
and c1riJJ bits were as foJJows:

Items Year Dollar amount
of sales

Visual Boards- - - - - - - -- -- - -

- -- -- - - - - - - - -- - - - - -- - -- - --

Typewriters__

- - - - - - - -- - -- - - - - - - -- - - - - - - -- - - - - - - - --

Pens_

____--- ------ ---- ---- ---

1962
1962
1959
1960
1961
1960
1960
1961
1962
1963
1960
1963
1959
1960

Electric Can Openers- - - - - - 

- - - -- - - - - - - - -- - - - - - - - - - - -

Radios-

------ ---- ----

Checkwriters--

- - -- - - - - - - - - - - - - - - -- - - - - -- - - - - - - - - - -

Electra l\laids----

------

Dril Bits--_--_

------ -------

, 587. 35
590. 25

149.
180.
477. 60
247.
368.

. 962. 50
, 237. 50

562. 50
718. 20
478.

, 012. 50
675. 00

(RX 4 A-
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32. The number of items of catalogue advertising established by
the Commission to have been false and misJeading, constituted a small
percentage of the total number of items advertised in such catalogues
(CX 1-8).
33. It is in the pubJie interest to prevent aJJ advertising which is

raIse or misleading and the Commission in this instance has made a
determination that it is in the public interest to prevent eontinuation
of the type and quality of advertising described in the eompJaint.

FedeTaI TTade Oommission v. A/gonw LnmDeT Oompa:ny, 291 U.
77-78 (1934); Fingerhut Alfg. 00. , et 0/. Docket No. 8565 , May 27,

1964 (65 F. C. 751J
34. With respect to the allegation that the acts and practices were

mere puffng, the foregoing findings of fact demonst.rate the contrary
(Findings 1-29 incJ.

35. Respondents ' claim of coopcration and fo1JoT\ing a course which
they were informed ,",ouln. inyolyc no further possible violations ! and
their charge of bad faith were not established. Despite rcspondent
Ross ' testimony that the investigator told him he felt " there was
nothing for the Commission to proceed on" (Tr. 244), even after the

1958 warning by the Commission , contained in rcspondents ' exhibit
, there \\crc a number of instances of false advertising in 1960

1961 and 1962 (see RX 4 a-b; CX 1-8; Findings 1-26).
36. In the conduct of their business , at all times mentioned herein

respondents have been in substa,ntial competition in commerce with
corporations, firms and inc1iYiduals , in t.he sale of articles of general
merchandise of the same general kind and nature as those sold by

respondents (Tr. 248 , 148-151).
37. The use by the respondents of false , misleading ' and deceptjve

statements , rcprcsent::tions and practic.es has had and now has the
capacity ancl tendency to mislead members of the purchasing public
into the erroneous and mistaken belief that said statements and repre-
scntations 'vere and are true flnd into the. purchase. of respondents
products by reason of saitl erroneous and mistaken belief.

REASOXS FOR DECISIOX 2

RespOl1tlents ' ad, crtising in its cataloguc (CX 1-8) contained the
terms "half the usual price" and "regular-sale price" or "regular-
now " with b,o prices quoted , in each instance. The hearing examiner
has determined that the impression which fl purchaser might get from

2 Pursuant to the provisions of 8b of the Administrative Procedure Act, and 21(b)
of the Rules of the Commission.
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such juxtaposition of prices is that prior to the time of the sale, re
spondents ' usuaJ price , for a reasonable period of time , had been the
higher price. Respondent Ross , president of John Surrey, Ltd.
(Surrey), testified that he had not soJd the "lticles at the higher price
in the case of two of the articles advertised. AccordingJy, as to these
articles , it was clear to the hearing examiner that the advertisements
contained in the catalogue were falec and misleading.

As :far as the visual control board advertisements \vere concerned
the hearing examiner did not find that the evidence sho\ved that re
spondents had not sold 01' offered to sell previously at a highcr price
or what the trade area price '1'as :for a comparable board. Similarly,
in connection \yith t.he ad n:rti2ements for check\H'itcrs and radios
there \Tas no proof of the retail price in the trade area. Thus , it could
not be determined that the price ad\'eltiscd ,,' ith respect to those
items was false and misleading.

The evidence in cOllJection \\it.h the Consul Light ,Veight Portable
Typewriter rclated principalJy to the Metropolitan New Yark area
market and to the prices \vhieh -were cha.rgec1 by particular firms in

that an a. V\Tith respect to one chain store firm , however, the evidence
rebted to Erie and PhiladeJphia, Pennsylvania , New .Jersey, and
KortherI Ohio as well. By stipulation , the :Yewark, Kew Jersey, as
\,ell as Bronx and Long Island trade areas -were treated in the same
fashion.
The hearing examiner, on the basis of this testimony and because

no countervailing evidence of prices was offered by respondents, ha.s

inferred that the highest prlces in the trade areas ",'ere subst"ntialJy
lo\\er than the prices at hich respondents ' catalogue represented the
retail price in the trade areas to be through the use of the term , man-
ufacturer s suggested Est price. " 4

Because of respondent Ross ' testimony that there had been several
suggested Est prices dependent on what arrangements the manu-
facturer Vi"aS ma,king :for the sale of its products and the existence of
one undated sheet showing a suggested retail price of over ten

dollars lower than the price \1'hich respondents cla, imec1 as the manu-
facturer s Est , as \yell as the hea.ring examiner s observance of the

witnesses who testified including those who could not recall any
manufacturer s suggested price in the amount ad vcrtised , the hearing

Zenith Radio Corp. v. Federal 7' rade COllnni.\' sion 143 Ji, 2d 29 (7 Clr. 1944); 

Fidrlelman Son, Inc. Docket Ko. 8043 (58 F. C. 311 : Arnold COllstable Corp. Docket
No, 7657 (58 F. C. 49); Stife! and Taylor Value City, Inc. , et az' Docket No. 8440,
April 30, 1964 (65 F. C. 569J.

4 See Gimbel Brothers, Inc. Docket No. 7834 , Oct. 17, 1962 (61 F. C. 10511.
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examiner has found that the advertised manufacturer s suggest.ed

price was not an honest estimate of the actuaJ retaiJ priee.
SimilarJy, in connection with the ban point pen advertisements

which used the terms

, "

value" and "now " the hearing examiner has
inferred from the testimony of the representatives of the department
stores, and in the absence of any contradictory testimony on behaIf
of respondents, that the testimony of the experienced buyers in these
department stores as to the vaJue of the pen , and tbe price at which
they thought it would sell , indicated the highcst price in the New
Yark trade area. The hearing examiner took the p08i60n that in vic\v
of the substantial difference in construction , as ,,-ell as good wi11
between the pen offered by respondents and that sold uncler the
Paper-l\late name , respondents could not properly use the sales price
of the Paper-l\fate pen as "value" on its pen. In light of these facts
and the extremely 1mv cost of respondents ' pen , the hearing examiner
fincls that the price of $1.6D was not an honest estimate of the
retail value.

Tho advertisement concerning eheckwriters , because of the absence
of any showing of its falsity except the ,, icle difference between the
wholesale and retail price , -nas insuffcient on which to base a finding
of false and misleading advertising. Similarly, in connection ,vith the
advertisements for transistor radios , the m idence -nas insuffcient to
base a finding of false and misleading advertising.

The evidence concerning the electric can opener "as ad H rtised in

Life at $19. " was simply not true as the testimony of the witnesses

from the magazine amply demonstrated. There was , accordingly, no
just.ification for this adverbsemcnt.

Charges with respect to foreign origin were inadequate to base a
finding that there was an improper failure to disc10se a mflterial fact.
The boxes were clearly markBd with the country of origin. It was not

1rged that the failure to designate the country of origin in the

catfllogue amounted to concealment of a material fa,d and there was
no charge that the advertisements for the radios , -nhich 'v ere of non-
domestic manufacture, were false and misleading for that reason.
Accordingly, the hearing examincr has made no finding of false and
misleadjng advertising in connection with the concealment of foreign
origin cllargc.

5 See Wa1tha1n Watch Compl1/!!f, Docket No. 8396. February 28. 1964 (64 F. C. 1150J;
The Regina COI'pomtion Docket No. 8323. April 7, 1964 f65 F. C. 246); Gn/en In.
dllstr'ie, , Inc. et al.. Docket No. 8455, Febrnar:; 2-". 1964 (64 F. C. 119'

oSee ilotoroll1, Inc.

.. 

DocJ,et ::TO. 8473 (64 F. C. 0:21.
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In eOlmection with the advertisement that the driJl bits were fuJJy
guaranteed , there was no evidence of any fttilure to make good the
guarantee, and direct testimony was given that in the one case, where
a return was made, a full refund was given. On the other hand , the
hearing examiner has inferred frOlll his reading of the catalogue
advertisements for the driJl bits that an ordinary purchaser would
bc misled into beJieving that a better grade of dril bit tJmn a carbon

steel bit wouJd be suppJied to the purchaser. ' Moreover , the testimony
of the witnesses and the hearing examiner s own examination of the
driJJ bits , convinced him that the drilJ bits were not manufactured
in accordance with the representations in the advertising. Ir. Ross

testimony that he had used the bits and that they were satisfactory
was no basis for advertising u drill "which a reader wonld reasonably
assume \yas of high quality when in fact a different product was
supplied.

On the basis of his analysis of the cvidence offered in support of
tIH' complaint , the hea,ring examhlCr has determined tha,t a prim
facie case of false and misleading advertising was established and
accordingly, he denies respondents ' motion to dismiss this complaint
at the close of the COlmnission s ease which was heretofore reserved.

By way of defense , respondents primarily stood on Ross ' claim that
he relied upon specification sheets supplied to him by the manufac-
turers of the articles which he tdYertiscd in his cataJoguc and haying
found thcse manufacturers reliable took the position that he need
not go any furt.her. This contention l1Rs of conrse no bea.ring on re-
spondents' misrepresentation of the prices at which they had sold

a.rticles prcviously nor to representations af an affrmative fact such

s that a product ha.d been a.cl\'crtised in a particnla.r magazine at a
partieular pricc.

roreoYer , Ross own testimony! in connection \'lith the typewrit ers

was tl1a.t there had been several specific.ation sheets with diflcrcnt

prices although the only specificatjall sheet produced with suggest.ed

prices listed a price substa.ntially 10\\"er than the ma,nufacturer s sug-

gestcdlist price advertised. If, as wa.s testified , the manufacturer had
such a substantial variation in its suggested reta.il price, that yery fact
should haye pllt Hoss on inquiry. Simila.rly, in connection \\"ith the
ban point pens. Ross' testimony was that he fixed the price of $1.69

as the value because of the Paper-Mate pen and a representation by
t.he manufa.cturer as to the fme quality of the pen. Renee, in this case

also , from ::11'. Ross ' 0\\"11 testimo11 , he failed t.o ma.ke an honest

1 ZcnUh RH-dio Corpoj tfon Y. Fefle)' Tn/de Com1Hissfou , 143 F. (l 29 (7 ClT. 1(44).

Fedeml Tn/de CommiS8ion v, Alyoma LlOnber Comp(/!1lj, 291 U. S. fJ7, 77-78 (1934).
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estimate of the retaiJ vaJue of the pen. He reJied rather on his knowl-
edge of the price at which a nationaJJy advertised pen , of somewhat
different physical characteristics , was selling at reta.il under a price
st.abilization agreement sometimes referred to a,s a fa,ir trade c.ontract.

Respondents pleaded defcnses were either not established in fact
or were insuffcient in law. The first defense pertaining to Ross was
simply not established. lr. Ross Iyas the responsible figure in the

management of Surrey a.nd he and his -wife are owners , directors and
offcers. jIoreover fr. Ross lleierminccl what items should be adver-
tised in interstat.B commerce and the general principles of operating
its catalogue.

The second defense of almnclonment, lack of substantial effect , and
of pubJiC' interest, has also not been established. To establish the
defense of abandonment truly unusual circumstances must be 8110\\n,
Xon8 were present here. The Federal Trade Commission , as early as
1959 , by letter introduced by respondents (HX 3 A-B) had informed
respondents that their use of comparable value flch-crtising ",vas mis-
leading when compared \yith the actnaJ price at ,\"11i('h the product
advertised was being sold. Yet , in the subsequent cigl1t issues of cata,
logues , respondents contilll1Cll to advel'i-sc COIn parable prices which
the proof established "ere not comparable. It is clearly in th( interest
of the pub1ic to be prot.ected agninst any species of c1eccption.

ll ,Ve

TI1USt infer irom the \"iclcsprcacl dissemination of respondents ' cata-
logne thronghout the -Cnitccl States that respondents' false repre-
sentation haTe had a substantial cH'ect on commerce.

Respondents ' third defense of puffng is simply not esta.blished.
The ad,"crtiscFlcnts affrmati,"cly mnke representations 'which fire
palpably false.

Respondents ' fourth defensc ,yas likewise not established. Although
respondents ,, ere informed as early as l\Iareh 1959 (RX 3 A-B), it
continued to utiJizc advertising in its catalogue which affrmatively
misreprescnte(1 the quality and value of the goods advcrtised and
there is no evidence. ,yhatsoeyer of any breach of faith by the Com-
mission or of Hny stipulation of flUY eharacter by respondents such as
they infcrred in the fonrt h defense.

United States v. Wise 370 1:. 8. 405 (1962); Pati Port , Inc., et a!. v. Federal Trade

Commis. ion 313 F. 2d 103, 105 (4 Clr. 196

) ; 

Product Testing Company, et al. Docket
No. 8534, Febrmuy 17, 1964 (64 F. C. 857); Pacific Molasses Company, et at, Docket
No. 7462. Iay 21, 1064 (65 F. C. 675J.

10 Ward Baking Co. 54 F. C. 1019 (1958); Produ.ct T6sting Company, Inc. Docket
No. 8534 , February 17, 1964 (64 F.'I. C. 857J: EII qene Dietzen Co. v. Federal Trade

Commission 142 F. 2d 321 (7 Cir. 1944); Gaiter v. Federal Trat!e Commission. 186 F.
2d 810, 813 (7 Clr. 1951).

11 Federal Trade C01)1li, sio1J v. Roval MHlhig Co. 288 1:. S. 212 (19321.
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The Commission s adoption , January 8 , 1964, of new Guides Against
Deceptive Pricing constituted a poJicy decision binding on the hear-
ing examiner and applicabJe to cases brought prior to January 8

1964. Accordingly, the hearing exarniner has eva.luated the proof in
the light of the policy established by the Guides and has redrafted
the proposed order to conform to the Commission s decisions rendered
after the adoption of such guidesY

COXCLUSIOXS

1. Respondents are engaged in interstate commcrc.e and the acts
and practices con1plained of occurred in the conrso of such commerce.
The Federal Trade Commission has jurisdiction over the persons of
respondents and of the subject matter of this proceeding.

2. Respondent Joseph Ross was chargeabJe equaJJy with respondent

John Surrey, Ltd. , for the acts and practices engaged in.
3. Hespondcnts , through the use of words or phrases such as "regu

lar:' or " reg. " with a price in juxtaposition to a word or phrase such
as "now or "sale price" followed by a lower price, represented that
they had previously regularJy soJd or offered to seJJ in the usual course
of business at the regular price and that the lower price constituted

a saving of the difference between the two prices.
4. Respondents , through the use of words or phrases such as "man

ufacturcr s suggested list price

" "

value," and " advertised in Life at"
folJO\yed by a price in juxtaposition to a ,vord or phrase such as
sale price

" "

clen.rance sales price" followed by a 10\vo1' price, repre-
sented that the usual and customary price in the trade areas in which
the product was sold was the higher price and that the lower price

constituteel a saving of the difference between the two prices.
5. The evidence established that: a) in a number of instances where

the term "regular :' or " reg." ,vas used, the respondents had never
sold at the higher price stated, b) in a number of instances where

the terms "manufactllfcr s suggested list price

" "

value. :' and " ad-

HI ova Watch Company, Inc., Docket :Ko. 7583, Feb. 28, 1964 (64 F. C. 10M).
Continental Products, Inc. Docket No. 8517 (65 F. C. 361). Filderman Oorporation

Docket No. 7878, January 28, 1964 (64 F, C. 427). Waltham Watch Company, Docket
o. 8396, February 28, 1964 (64 P, C. 11501. David Mann, ct al. Docket :Ko. 8533,

April 24 , 1964 (65 F. C. 497). Clinton Watch Company, Docket No. 7434 , February 17,

1964 (64 F. C. 1443). lJJajcstic Electric S1lpply Co,) et al. Docket No. 8449, February
28, 1964 (04 F. C. 1166).

18 Waltham Watch 00. Docket o. 8396, February 28, 1964 (64 F. C. IHiOJ. The
Regina ODrp. Docket No. 8323, April 7, 1964 (65 P. C. 246). Gruen Indu8tne8, Inc.
Docket 1'0. 8455, Feb. 28, 1964 (64 F. C. 1194J. Giant P'Dod, Inc. Docket No. 7773.

August 0, 1964 (66 I:' 'l' C. 476).
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vertised in Life at " "181'e usec1 the higher prices advertised appreci-

ably exceeded the highest price at which substantial sa.1cs were made
in respondcnts ' trade area and ,,81'8 not Rll honest estimate oJ the
retail price prevalcnt in such areas. H cnce , said advertising was false
misJeading and deceptive.

6. The evidence established that respondents advertised dril bits

in a mall18l' 'which constituted a representation that said drill bits
were precision ground for chip cleara,nce and of high speed quality.
In fact the drill bits were not precision ground for chip clearance and
\Yere not of high speed quality. Accordingly, said advertising was

false, misleading and decepti\7
7. The evidence failed to establish tllft respondents engaged in

false , misleading and deceptive advertising in connection with for-
eign imports or a guarantee which was charged in the complaint.

8. Hesponc1ents failed to establish any affirmative defense which

constituteel a. bar to relief in this proceeding.
9. The acts and practices of respondents , as fonnd herein, consti-

tuted unfa.ir methoels of competition in commerce, and unfair and
deceptlye acts and practices in commerce in yiolation of Section
5 (a) (1) of the FederaJ Trade Commission Act.

10. The following order shoulel issue.

ORDER

It ,is OIyZeJ'ed That respondcnts J 01111 Surrey, Ltd. , a corporation
and its offcers , and Joseph Ross , individually and as an offcer of said
corporation , and respondents ' agcnts , representatives and employees
directJy or through any corporate or other cley-ice, in connection \yith
the offering for sale , sale or c1istribHtion of drill bit.s, typewrit.ers

pens , electric can openers , electnl, maids or other products in con1-
mcree , as " commerce" is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:

1. 1 sing the word "Reg. " or words of similar import, to refer
to an)" amount which is in excess of the price at which such
merc.handise has been sold or ofiercd for sale in gooel faith by

the respondents in the rec.ent regular course of their business , or
ot.herwise misrepresent.ing the price at which such merchandise

has been sold or offered for sale by respondents;
2. .Advertising or disseminating any 111n.nufacturer s list or

suggested price that is not establislled in good faith as an honest
estimate of the actual retflil price or that a.pprceiably exceeds the
highest price at which substantial sales aTC made in respondents
trade area;
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3. Using the words "manufacturer s list price " or "suggested
list price " or words of simila.r import, unless the lncrchanclise
so described is regularJy offered for saJe at this or a higher price

by a substantial number of the prineipaJ retaiJ outlets in the
trade area;

4. Using the ,yorels " comparable price

" "

advertised in Life
at -

" "

ntlue " or words or similar import, to refer to any
amount unless t.hey are reasonably certain that such amount does
not appreciably exceed the highest price at which substantial
sales of s11ch merchandise are being m tde in the trade area where
the representation is made, or otherwise misrepresenting the
Hsua.l and customary retail selling price or prices or such mer-
chandise in the trade area;

5. 1jsrepresenting, in any manner, the savings available to
purchasers or respondents ' merchandise;

6. Hepresenting, direetJy or by impJication , that their driJ bits
arc super speed or high speed drill bits unless they are composed
or the materials and have the physical properties ftncl perform-
ance characterist.cs generally required for and possessed by high
speed c1riJJ bits;

7. lisreprcsellting, in any manner, the grade, quality, or
performance or any product.

OPIKIOX OF 'THE COllBIISSIO::

By R,EILLY Commissioner:
The complaint in this matter charges respondents with violating

Section 5 or the Fedel'a.l Tl'a,de Commission Act. The hearing exam-
iner held in his initial decision that , except for t o charges , the prin-
cipal allegations of the complaint had been sustained a.nd included in
his decision an order to ceo.se and desist. Respondents haye appea.led
from this decision.

Corporate respondent , John Surrey, Ltd. , is engaged in the business
of sening to the public by lnail order , al'tjcles of general merchandise
snch as pens , radios , visurtl control boards , typellTitcrs , tools , and drtll
bits. This merchandise is advertised in catalogs a.nd newspapers ancl
is distributed by l'cspon(lents thronghout the United States.

Stated briefly, the complaint chftrges John Surrey, Ltd. , and its
president with using false and deceptiye representations as to (1) the

prices at hich they usua,lly sold certain articles of merchandise and
(2) the generalJy prevailing prices or certain other articles. The com-
plaint further charges respondents with misrepresenting the quality
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of certain driJ bits and the scope of the guarantee pertaining thereto
and with faiJing to disclose the country of origin of such bits. The
hearing examiner heJd that there was insuffcient evidence to sustain
the "guarantee" and "foreign origin" charges. Compla.int counsel have
not appeaJed from this ruJing.

The principaJ question raised by respondents ' appeaJ concerns the
adcquaey of the proof offored in support of the charge that respond-
ents had misrepresented the prices at which certain merchandise was
soJd in their trade area. ' The record shmrs in this connection that
respondents ' advertising contained comparative pricing claims of
which the folJowing are typical:

Consul Lightweight Portable Typewriter

'" .. .. .. . '" 

),1anufacturer s Suggested List Price $79.50 plus Fed. Tax
Our Clearance Sale Price $39.

Plus 10% Fed. Tax
AMAZING PEN OFFER $1. 69 VAL DE :"OW 4 for $1.00 

. . .

ELECTRIC CAK OPE ER at an amazing low price.
Adyertised in Life $19. 95.

Our Sale Price $9.95.

The complaint alleges that through use of such representatiolls re-
spondents have represented that the higher amounts set forth in the
advertisements " ,,,ere the prices at "hieh the merchandise referred
to was usually and customarily sold at retail in the trade area or
a.reas where the representations \yere made." \Vhilc respondents do
not dispute that consumers "auld so understand these claims , they
argue that complaint eounseJ faiJed to estabJish that the higher
amounts set forth in the advertising \"ere in excess of the prevailing
prices of the merchandise in the trade area in which respondents were
doing business. Respondents contend in this connection that aJthough
their trade area encompasses the entire L:nited States the only evi-
dence offered by complaint counscl related to the prices at which the
merchandise ,,-as sold in the New York City metropolitan area.

It is true that with respect to most of the products the onJy proof
as to trade area prices presented by counsel supporting the complaint

1 Respondents do not challenge the examiner s finding that the claIms concerning thcir
own regular prices nd the representation with respect to the qualIty of dril hits were

false and deceptive.
2 The examiner erroneously construed this claim as a comparison of respondents

' sell-

ing price with their own former price. (See paragraph seven of the complaInt. ) A seller
may, of course, use this form of wording to make a comparison with another seHer
(or the manufacturer s I1st) price, so long aB the comparison Is neither false nor mis-
leading.
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reJates to an area in which onJy 10% of respondents ' sales were made.
There is also evidence , however, which would support the conclusion
that the higher prices used by respondents were in some instances
whoJJy fictitious. The record shows in this connection that respond-
ents purchased baJJ point pens for about 8%1 each , offered them at
four for $1.00 , and claimed that each pen was a "$1.69 value." Re-
spondents attempted to justify this claim by asscrting that the quality
of the pen was as good as the Paper-Mate pen which has a manu-
facturer s list price of $1.69. The faJJacy of this position , however, is
that respondents did not indicate in their advertising that thcy were
comparing their pen with another sclJing for a higher price. They
used instead a representation which eouJd be construed by the reader
to mean that the advertised pen soJd eJsewhere at the higher price.
.:iorcovcr, even if respondents had clearly discJosed that they were
comparing their pen with another selJing for a higher price, their
advertising would stilJ have been deceptive since the record shows
that respondents ' pen was not of similar quality to the higher
priced pen.

Respondents also represented that an eJectric can opener had been
advertiscd in Life at $19.95 and that their "Sale Price" was $9.95.
The record shmys however that the can opener in question had never
becn advertised in Life at $19.95. Respondents also rcpresented that
the " ':1anufacturer s Suggested List Price" of a typewriter was $79.95.
The record shmvs however that the manufadur s "Suggested Retail"
price was $G9.95.

In a case such a.s this where the seUer is doing business on a nation-
wide scale it ""ouJd be compJetely unrealistic to pJace on complaint
counsel the burden of ascertaining the prevailing price of an article
of merchandise in such a large trade area. To make this determina-
tion would necessitate an investigation into prices cha.rged by literally
thousands of retailers located in numerous communities in every sec-
tion of the country. II or do our Guides pJaee this burden on a seJJer
who wishes to adycrtise throughout a large geographical area. that
his seJJing price of an article of merchandise is Jess than the prevaiJ-

The Commission s Guides Against Deceptive Pricing, effective January 8, 1064 , state
that advertising in which the price of one article is compared with the price of another
article of like grade and Quality "can serve a useful and legitimate purpose when It is
made clear to the consumer that a comparison is being made with other merchandise

and the other merchandise Is, in :lact , of essentially sirnllar quality and obtainable In
the area. " Also as stated by the Court In S. v. 95 Barrels of Vinegar 2()5 U. S. 438,

It Is not diffcult to choose statements , designs or devices which wll not deceive. Those
which are ambiguous and liable to mislead shouJd be read favorably to accomplishment
0:1 the purposes ()f the Act.

379 702--71--
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ing price of the articJe in that trade area. As stated in Guide III
.. * * * a manufacturer or other distributor who does business on a
large regional or national scale canllot be required to police or investi-
gate in detail the prevailing prices of his articles throughout so large
a trade area. If he advertises or disseminates a Jist or preticketed price
in good faith (I. as an honest estimate of the actual retail price)
which does not appreciabJy exceed the highest price at which sub-

stantial sales are made in his trade area , he will not be chargeable with
having engaged in n. deceptive practice.

-cllc1er this concept, the seJlcr must have reason to believe that
substantial sales of the merchandise are being made at a particular
price before he represents in advert.ising or by preticketing that s11eh

pdce is the prevailing trade area price. He must have some informa-
tion npon ,yhich to base this belier , but, as stated above, he is not

qllired to inycstigate in (lebil all prices at which the prodnct is
being sold t.hroughout the entire country. It is enough if he ascertains
the price at "hich substantial (that is , not isohLted or insignificant)
sales of the product arc being made by principal retail outlets in
representative c011mllnities. This information should be readily avail-
able to any sener and should be in his possession before he makes a
comparativc pricing claim. If it is not available and if the seller
has no reliable information as to the actua.l retail price of the prodnct
he should not make an affrmatlye chim that tl1e product is being solel

else,where at a, higher price. Consequently, in any proceeding chal-
lenging the propT'iety of trade area pricing claims the information
npon ",-hleh such claims are based should be within the peculiar
knowledge of the seller.

In this case complaint counsel adduced evidence that respondents
ac1' ert1sed prices ,yere sl1bstantially in excess of the prices cha.rgec1

by rctllilers in thc Xew York City metropolitan area. ,Ye need not
decide, hm,ever, whether this showing constituted prima facie proof
of the allegations sullc.ient to shift to respondents the burden of going
fOl'yard ,yith the evidence to show that tl18 merchandj se was in fact
sold at the l1.dvertised prices by various retail outlets in other C011-
munities. As stated above , there is also evidence in the record that
respondents had not predicated certain or their claims on information

4 It has been stated with reslJ€ct to the pl'flctice of nsing false pricing claims that
morally it Is not defensible find tIle Commission might hold it ' lmfH.ir

'" 

O. 

Stan(lard Education Society, 86 F. 2(1 692 (19.'6), rev d on other grol1mls, 302 U. S. 112,

o Complaint counsel' s case would of e01Jl'se be strouger jf they h ld established that

the bigher amounts in respomlents ' advertising- appreciably exceed the prjces at which
the products arc sold by principal rebil outlets In otJJer communities located in different
sections of the trade area in which respondents are doing business.
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concerning the actual prices at which the merchandise was sold at
retaiJ but had , in fact, invented or fabricated the prices. In view of
this showing, and in the absence of any countervailing evidence , we
think the examiner \,as fully warranted in holding that respondents

had misrepresented trade area prices.
Also rejected is respondents ' contention that the cmnplaint should

be dismissed because only five out of 4 000 advertisements \vere found
to be c1eceptivc. In the first plac.c , this argument is based on the
erroneous premise tha.t a.11 but five of respondents ' advertisements were
truthful and non-decepti\-e. There is no showing, in this connection
that c.ounsel supporting the complaint examined all of respondents
flclvertising and found only fhe deceptive cla.ims as respondent.s seem
to contend. Secondly, lye do not believe that evidence that an adver-
tiser has made non-c1eceptlye, as ",-ell as deceptive , daims would tend
to overcome our initial detennination that a proceeding to prevent the
continued use of the deceptive claims ,,-ould be in the public interest.
As stated by the court in Basic Boo!"s , Inc. v. T.O. 276 F. 2d 718

(1960) " that a person or corporation : ::' may have made correct
statements in one instance has no bearing on the fact that they made
lnisrepresentntiolls in other instances. " 7 In this cn, , it has been

shmn1 th" respondents have faiJed to compJy with the law although
giycn a.n opportunity to do so ,"olllnta.riJy. An order to cease and
desist is therefore necessary to prevent eont1nuation of the practices
fonnd to be decepti ve.

No appeal has been taken fronl the order to cease and desist con-
tained in the initial deeision. \VC note , however , that several prohibi-
Lions in this order deal with the same pl'a, ctice a,nd are somewhat
redundant. Consequently, t.he order will be HlOdified by incorporating
t.he terms of the various prohibitions in one pal'agraph.

J\10st of the examiner s diffculty in framing a cleal' and effective
order to cease and desist seems traceable to his ef1'ort to incorporate
verbatim large segrncnts of the Commission s Revised Guides j-'-gainst
Decept.ive Pricing (effectjye .Jalllary 8 19G 1). An attempt to put the
Guides to such a use reflects a misunderstanding of their nature ancl

o Complaint ('01m,;el point out in their brief that re pondellts did not advertise 4 000
different items for sale. HespOIldents were selling approximately 3UO to 400 items which
were advertised repeatedly over the period 1959-18G2.

1 See ;llw Gim bel Bros. '1. T.C" 116 P. 211 578 (HJ41) and Westen/- RarlirJ Corporation
v. 339 F.2d 937 (1964), In the lfLtter CfLSC the court could "see no merit in the
contention tJwt tests of two of 20 000 transmitters pror1urecl b? lJetitionrrs as of .JarJ1;rl1 ' 8,
1960 , was j!:sl1fIicient evidence oll\\ llieh to b11$e 11 filleling of J1iSre!lrN'l;lltaUOlJ as to
all of the transmitters.
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purpose. The Guides are not designed to be an encyclopedic restate-
ment of the Jaw regarding deceptive pricing, as it has been deveJoped
in Commission and court decisions under Section 5 of the FederaJ
Trade Commission Act, and are not "Titten in the kind of ('lawyer

Janguage" that may be appropriate in a formaJ order.
The Guides are intended to sene a different purposc. Addressed

to the businessman who desires in good faith to conduct his business
in accordance with the law and who wants to know, in advance, how
he may assure that his price advertising wiU be compJeteJy fair and
non-deceptive, the Guides set forth in clear and uncompJicated Jay-
man s Janguage the practical steps that a businessman shonJd take
to avoid becoming invoJved in scrapes with the Jaw. The Guides

themscl ves make this very clear:

These Guides are designed to highlight certain problems in the field of price
advertising which expericnce bas demonstrated to be especially troublesome to
businessmen who in good faith desirc to avoid deception of the consuming public.
Since the Guides are not intended to serve as comprehensive or precise state-
ments of law, but rather as practical aids to the bonest businessman who seeks
to conform his conduct to the requirements of fair and legitimate merchandis-

ing, they wil be of no assistance to the unscrupulous few whose aim is to \vaJk
as close as possible to the line between legal and ilegal conduct. They are to be
considered as guides and not as fixed rules of " " and "don " or detailed

statements of the Commission s enforcement policies. The fundamental spirit
of t.he Guides wil govern their application.

Therefore , when the Commission has reason to believe that a person
or firDl has violated the law by deceptive price advertising, a.nd issues
a. complaint, one should not expect to find the answer to every ques-
tion in the case within the four corners of the Guides-with respect
either to whether the Jaw has in fact been vioJated or to ,,-hat form
of order is appropriate to prevent recurrence of the unlawful conduct.

As ,'Ie have frequently said , the Commission s duty in fashioning an
order is to impose such prohibitions as wiJ fair1y and adequateJy

cure the iJ effects of the iJ1egal conduct, and assure the pubJic free-
dom from its continuance. United States Y. United States GypS1I?n

Co. 340 U. S. 76 , 88. It is apparent that the Guides , designed to assist
persons who desire in good faith to avoid vioJations of thc law, wiJ1

not in every case suppJy the Janguage precisely suited to drafting

n order to cease and desist. \Ve have fashioned an order in this case
which , in the light of the Commission s past experience in remedying
deceptive-pricing violations , win accomplish this purpose.

Respondents ' appeal is denied and the initi,tJ decision as modified
by this opinion wiJl be adopted as the decision of the Commission.
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DECISIOX OF THE COl\DnSSION AXD ORDER TO

OF COMPLIA)i'CE

FILE REPORT

This matter having been heard by the Commission upon respond-
ents' appeal from the hearing examiner s initial decision , and upon
briefs and oral argument in support thereof and in opposition there.
to; and the Commission having rendered its decision denying the
appeal and directing modification of the initial decision:

It is ordered That the following order be, lmd it hereby is, sub-
stituted for the order conta,ined in the initial decision:

It is O1ylemd That respondents .John Surrey, Ltd. , a corporation
and its offcers, and Joseph Ross , individually and as an offcer of
said corporation, and respondents ' agentf; , representatives and em-
ployees , directly or through any corporate or other device , in connec-
tion with the offering for sale, sale or distribution of dri11 bits , type-
wdters , pens , electric can openers , elcctnt maids or other products in
cornmerc.e, as "commeI'ce is defined in the Federal Trade Commis-
sion Act , do forthwith cease and desist from:

1. lJsing the ,,'ord "Reg. /' or words of shnilar import , to refer
to any amount which is in excess of the price at which such
merchandise has been sold or offered for sale in good faith by
the respondents in the recent. regn1nr course of their business , or
otherwise lnisl'epresenting the price at which such merchandise
has been soJd or oiIered for sale by respondents;

2. Using the \"ords "manufacturer s lists price

" "

suggested
1ist price

' ';

value or words of silnilar import , to refer to the
price at \\"hich any product is generally sold by others , when
such amount appreciably exceeds the highest price at \yhich
substantial sales of the product are being made by principal
retail outlets in representatiye communities throughout respond-
ents ' trade area at the time such representation is made;

3. :Misrepresenting, in any manner, the savings anlilable to
purchasers or respondents ' merchandise;

4. Representing, direetJy or by implication, that their drill
bits are super speed or high speed drill bits unless they are
composed of the materials and have the physicaJ properties and
performance characteristics generally required ror and possessed

by high speed dril bits;
It is f1trther Ol'deTed That the initial decision of the hearing ex

amineI' , as modified , be, and it hereby is , adopted as the decision of
the Commission.
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It i8 fUJ'tlW1' ordeT6d That respondents shaJl, within sixty (GO)
days after service upon them of this order , file with the Commission
a report in writing setting forth in detail the lnanner and form in
which they have compiled with the order to cease and desist.

IN TIlE )"L-\TTER OF

PERMANENTE CEMENT IPAKY ET A1o.

CONSENT ORDER , ETC. , IK RH;ARD TO THE ALLEGED VIOLATION OF SEC. 7 OF

THE CLAYTON ACT

Docket 1939. COJnpla1:nt, Jnne 1.1. 1.960-Decision, March , 1965 

Consent order, fOllowing remand of proceeding by the Court of Appeals, Ninth

Circuit, on Mar. 18, 1965, requiring the second largest cement producer on
the West Coast, and its subsidiary, to divest, absolutely and in good faith
within four years, to purchasers approved by the Commission, all the

assets, properties, rights and privileges, tangible or intangible, of the
Olympic Portland Cement Co. , Ltd., a principal competitor in the manu.
facture and sale of portland cement acquired in 1958, the divestment to

prohibit any change which might impair present production capacity;
To divest, absolutely and in good faith

, '

within byo years, to purcl1asers ap-

proved by the Commission , the ready-mixed concrete, and cement aggregates
facilties , including all equipment , acquired in 1950 from Pacific Building
laterials Co. and Reac1Yllix Concrete Co. , located in Albina (Portland)

and Vancouver (\Vashington), tl1e divestiture to prohibit any change of
assets wllicl1 might impair present prodnction capacity, and to make avail-
able aml affrmatively offer to purchasers certain raw materials at prices

tennf' , and conditions as prescribed by this Order;
To cease and desist from acquiring any part of any corporation engaged in the

manufacture or sale of ready-mixed concrete in the States of Oregon and
1Vashington for the next hTO years, or until the Commission issues a 'l' rac1e

Regulation Rule concerning acquisitions in the cement industry, and to

comply with other obligations of this Order as set forth below.

DECISIO AND ORDER

The Commission having issued its c0111plaint on Junc 14, 1960

cha.rglng respondents ,yith violation of Section 7 or the Clayton Act

ow known as K:tiser Cement & Gypsum Corp.
J! This order .mpersede;; the Commission s Order of Apr. 24 . 1964, 65 P. C. 410, with

respect to Count I which required respondent to diyest itself of Olympic Portland
Cement Co. , Ltd., within one year.

Complaint, Initial Deci.:ioll, Opinioll , and Order as to COllnt I repol'ed in 65 P. C. 410.


