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It i8 1",.the1' OJ'dered That respondents shan , within sixty (60) days
after the date of service of this Order, and every sixty (60) days
thereafter until respondents lUl\"c fully complied ,yith t.he provisions
of this Order as to Count II, submit in writing to the FederaJ Trade
Commission a report setting forth in det.ail the manner and form 
which respondents intend to comply, are complying or ha,vc complied

with this Order. All complianc.e reports shall include , among other
things that are from time to time required , a summary of all contacts
and negotiations with potentiaJ purchasers of the specified facilities,
the identity of an such potentiaJ purchasers , and copies of an written
communications to and from such potential purchasers.

IN THE lATTER OF

SUN OIL CmIP ANY

OHDIm, orrxIOXS , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF SEe. 2 (a)

OF THE GLAY'l' ACT AND TUE FEDERAL THADE COThDIISSIOX ACT

Docket 6641. Compla'int , Sept. 1956-Decision, Mar. , 1965

Ordcr setting aside the inital decision and dismissing the complaint which
charged a major oil company with unlawful price discrimination in the
marketing of gasoline, after a decision by the Supreme Court , 371 'C. S. 505
7 S.&D. 621, and a remand to the Commission by the Court of Appeals,
Fifth Circuit, 7 S. &D. 80S.

C03IPLAINT

The Federal Trade Commission having reason to believe that. Sun
Oil Company, a corporation , has violated and is now violating the
provisions of Section 2(0) of the Clayton Act (15 IT. C. Section 13),
as a.mended by the Robinson-Patman Act, approyecl June 19, 1936

and the provisions of Section 5 of the FederaJ Trade Commission Act
(1:1 "C. C. Section 45), and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest
hereby issues its complaint, stating its charges with respect thereto
as fo1Jows:

COUNT I

PAIL-\GRAPII 1. Respondcnt SUIl Oil Company is a corporation 01'-

ganizecl , existing and doing business under and by virtue of the lavi'
of the State or New Jersey, "\\ith its principal offce and place of
business located at 1608 ,Valnut Street , PhiladeJphia, Pennsylvania.
Respondent is now , and for scn;l'al years last past has been , among
other things , engaged in the offering for sale , sale and distribution
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of gasoline in the city of Jacksonville, Florida , and adjacent territory.
PAn. 2. Respondent selJs its gaso1ine to a number of retailers Jo-

cated in the Jacksonville area. and with whom respondent has entered
into contracts , now in force, obligating said respondent to se1l and
deliver to such retailers all of their respective requirements of re-

spondent' s brand of gasoline dUl'.ing the term of such contract,s. For
the purpose of supplying said customers and of making deliyeries
pursuant to said contracts , respondent ships or othe1""\j80 t.ransports
its gasoHnc in tank cars , tankers , pipe lines and trucks from its differ-
ent refineries , terminals and distribution points, located in yarious
States of the United States to distributing points within the S1:te of
Florida and from there by tank cars 01' trucks to the various retailers
selling its gasoline, and there is now and has Leen at all times men-
tioned herein a continuous stream of trade in com11erce of sa.id gaso-
line bebveen respondent' s refineries , terminals , and distribution points
and said ret.ail dealers purchasing sa.ic1 gasoline in .Tacksonville
Florida. An of such purchases by said retaiJ deaJers are and haye
been in the course of s11ch commerce. Said gasoline is transported

into Florida and sold by respondent for resale in the J ac1\80nvi11e area.
PAR. 3. Since on or about December 1855, in the course and con-

duct of its business as above described , respondcnt has solcl its gaso-
line to a clealer in the Jacksonville, Florida, market area engaged in
selling said gasoline at retail at prices sllbstnntially 10\Tel' than the
prices charged by respon(lent to its other retail purc.hasers for gasoline
of the same grade and quality in the same market area. Said dcnJel'
is one Gilbert V. )IcLean , \Tho operated a gasoline station in .Jackson-
ville , Florida, nnder contra,ct 'with respondent , \There respondenes
gasoline was and is sold at retlLil to consumers thereof, in competi-
tion \Tith other retailers of gasoline purchasing the same from 1'e.

spondent or from other manufa,cturers. The price at \Thich respondent
sold its gasoline to said dealers since on 01' about December 1955
ranged np to 1 7/10 cents pel' ga1lon lower than the prices charged by
respondent to other Jacksonvnle retailers of the same gasoline.

PAn. 4. The effect of the discrimination in price described in the
preceding parttgraph hereof has been and may be to injure : destroy
a.nd prevent competition with each of the other retailers of respond-
ent' s gasoline, and others , in the resale of said gasoline at retail in
the J a,cksonville market area.

PAR. 5. The acts and practices of respondent, as ltbove alleged and
described, violate subsection (a) of Section 2 of the Clayton Act
as amended.
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CO"CKT II

PAR. 6, The allegations of Paragrnphs One through Four of
Count I of this complaint are hereby adopted and incorporated
herein by reference and made a part of this Count II the same as if
they "oro repeated herein verbatim.

PAR. 7. In the course and conduct of its business respondent is
now, and has been at all times referred to herein , engaged in C.OI1-

mcree , as " commerce:' is defined in the Federal Trade Commission
Act , in that it ships or otherwise transports its gasoline ill tank cars
tankers , pipe lines , and trucks from its different refineries , tcrminals
and distribution points, Jocated in various States of the United States
to retail dealers loeated in the J ack-sonville, Florida , urea and to va.ri-
ous other States of the United States.

PATI. 8. Except to the extent that competition has been hindered

frustrated , anc11essencd as set forth in this complaint , respondent has
been and is now in substantial competition with other corporations
individuals and partnerships engaged in the sale and distribution or
gasoline in "commerce" as that term is defined in the Federal Trade
Commission Act.
PAR. 9. Beginning on or about December 1955 , respondent , acting

through its Regiomtl Sales :Jla.nager, one )laximilian Dietsche , and
the aforementione.d Gilbert V. :McLenn , for the purpose of suppress-
ing, preyenting, hindering and lessening price competition in C011-

n1erce among the various SUttes, entered into and ha,ve since main-
tained and carried out a combination , understanding and agreement
through ",yhich they fixed and maintained the retail price at which
gasoline was sold in the gasoline service station leased by the sa.id
GiJbert V. McLean from l'espondent.

PAR. 10. PllrSl1ant to and in furtherance of the aforesaid unla"\vfnl
combination, understanding and agreement, respondent, acting
through the aforesa.id :Maximilian Dietsche, together with the afore-
said Gilbert V. l\cLean, did and performed the following acts and

things:
1. Agreed to fix and maintain and did fix and maintain the retail

price at "\hich gasoline was sold at the gasoline service station oper-

ated by the said Gilbert V. J\IcLean under Jease from respondent.

2. Agreed to and adhered to certain discounts , terms and conditions
upon which the said gasoJine would be soJd to said GiJbert V. lcLean
and to the purchasing public.

P AU. 11. This alleged un1awful pJa.nned common course of a.ction
is singularly unfa.ir, oppressiye and to the prejudice of the public and
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responclenfs competitors anc1l'etailers of gasoline in the Jacksonville
Florida , market area, a.nd has a dangerous tcndency to unduly 1'e.

strain, hinder, suppress and eliminate competition between and among
respondent' s retail deaJers , or others , in the saJe and distribution of
gasoline in commerce within the meaning of the Federal Trade Com-
mission Act , and constitutes an unfair method of competition and an
unfair act and practice in commerce within the intent and meaning
of Section 5 of the FederaJ Trade Commission Act.

M,' . Rufus E. Wilson and Mr. Americo Af. Af.inotti for the Com-
mISSIon.

l1lr. Leonm'd J. Emmerglicl, of 'Washington , D.C. , andl1lr. H en1'Y

A. F1'ye and lllr. Richard L. Freeman of Philadelphia, Pa., for

respondent.

HEVISl' IXITL-\L DEOISIOX AYTER R.E::IAXD BY ROBERT L. PIPER
HEARIXG Ex.DIINER

JlXE 9 , 1904

Preliminrtry Statement

On January 5 , 1959 , the Commission issued its c1ecision,I affrming
the undersigned , finding respondent in vioJation of Section 2 (a) of
the Clayton Act, as amended by the Robinson-Patman Act , by reason
of price discrimination; finding that the Section 2 (b) defense under
said Act was not availa,blc when the discriminatory lower price was
given to a customer to enable him to mcet price reductions of his com-
petitor; find further finding respondent had engaged in price fixing
in vioJation of Section 5 of the FederaJ Trade Commission Act. On
July 24, 1961 , upon appeaJ the United States Court of AppeaJs for
the Fifth Circuit reversed , finding the Section 2(b) defense appJiea-
ble and dismissing the price fixing count.
On January 14 , 1963 , upon appeaJ the Supreme Court reversed the

Court of A ppeaJs , affrming the Commission and the undcrsigned with
respect to the unavailabiJity of the Section 2 (b) defense under such
circumstances. There was no dispute on appeal as to the requisite cle-
ments of a yioJation of Section 2 (a), and no appeaJ from the dismissal
of the price fixing count. The Supreme Court concluded that the
defense lmder Section 2 (b) of a lower price "to mect an cquaJJy Jow
price of a competitor" is not availabJc unless made to meet the price

155 F, C. 955 (1959).
Sun Oil Compa.ny v. Federal Trade Oomm ssion 294 F. 2d 465 (5th C!r. 1961).

8 Federal Trade Commission v. Sun Oil Company, 3i1 U.S. 505 (1963).
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of the grantor s Q1Yll competitor rat.her than
to meet, his competition. The Court held:

* * we conclude that 2(b) of the Act contemplates that the lo,ver price
which may be met by one who would discriminate must be tlle lower price
of his own competito1'; since there is in tbis record no evidence of any such price
l1a-ving been set, or offered to anyone, by any competitor of Suu , within the
mrlming of * 2(u)/o Sun s claim to the benefit of the good-faith meeting of

competition defense must fail. * * * (Footnote omHted; emphasis supplied.

to enable the customer

In this connection the Court assumed , based on the absence of any
other e'l"ic1encc in the record , that Snpcr Test Oil Company, the com
petitoI' of Suu s c.ustomer , ,yas solely fl retailer. The Court pointed out
lhat the Court of AppeaJs had assumed Super Test to be an integrated
supplier-retailer of gasoline but that the record did not support this
conclusion. The Supreme Court obseryec1 that if Super Test were an
integrated supplier- retailer (i. a competitor of Sun), or had 1'e-

c.ei,"ecl a price cut from its own supplier, a competitor of Sun, it
wouJd be a dilj'cncut case. With respect thereto thc Court specificiaJly
tatc(l in footnote S8\-en:

., "'

ere it otherwise e., if it appeared either that Super Test ,yere an inte-
grated supplier-retailcr, or that it bad receiyed a price cut from its o\yU sup-
plier-presumably a COllpetitOl of Sun-,ye would be presented witb a
different casp, as to which we lJerein neither express nor intimate any opinion.

The conc.urring opinion of Ir. Justice :Harlan and Ir. Justice

Stewart suggested a. renw.lld to the Commission to ascerta.in "whether
snell wcrc t.he facts.

On October D , If)60 , the Court of _\ppeals , upon motion of Sun and
rC(luc:Sr. of the Commission , remanded the en-UEe to the Commission
,dth the follcnying directions:

1. That t.he Federal Trade Commission affOl'l Sun Oil Company an oppor-
tunitr to atl(luce additional evideDce relating to the status of Super Test on
Company as an integrated supplier-retailer of gasoline and evidence relating
to any price concessions Super Test Oil Compan;y may have receiYed from its
supplier during the relevant 1955-1956 pcriod. and afford counsel supporting

the complaint an opportunity to adduce evidence in rebuttal:
2. 'l'hat the Federal Trade Commission consider whether the Section 2 (0)

defense is available to Sun Oil Company on the evidence adduced and yhetber
an order to cease and desist is warranted; and
3. That the Federal Trade Commission, if an order to cease and desist 

deemed warranted, reconsider the question of the desirable scope of such order
with rcspect to the products covered.

On l\ovembcr 14: 18G3 , the Comrnission remnnded t.he proceeding
to the undersigned i;for such further proceedings as a.re necessary to
comply fu11y with the said judgment of the Court of . ppea.ls" and

379-702--71--
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a 1'oy1s8(1 initial decision t1H rel1fter. PUl'suant to sni(1 order , ftdc1i-

tiollal hearings "rere held , conc.luding on ?lfarch 25 , 1964. Both pa.rties
filed additional pl'opos8rl findings of fact , conclusions and briefs.
All such findings of fact and conclusions proposed not hereinafter

spcc.ifical1y found or concluded are herewith specifical1y rejecteel.
The facts prior to remand hfLY8 nmv been found by the Supreme

Court , the Court of Appeals , the Commission and the undersigned
and are substantia1Jy l1l(1ispnted. For the purpose of clarity herein
a very brief summary is fiB follows: Sun granted a price reduction to
only one of its independent service station dealers , )fcLcan , who was
in competition with other Sun dealers, to enable him to "meet" a
price reduction of a "pl'i "ate" brand station, Super Test, across

the street.
Upon the entire record in the case and from his obse.rvation of the

witnesses , the undersigned makes the following RdditionaJ findings
of fact , conclusions and revised order.

FIXDIXGS OF I" -"CT

The Issues

The issues , as delineated by the remand order of the Court of Ap-
peals , arc whether Super Test, was an integrated supplier-retailer or

l'eceiyec1 any price ('on( ession from its supplier, and if either, the
availability of the Section 2(b) defense, and if an order js warranted
its scope "ith respect to the pl'oducts eovered.

Integrated Supplier-Retailer

Super 'fest operated a c.ha.in of SOlne G5 retail service stations selling
non-ma.jor" or ';private" brand gasoline , one of which was across the

stre,ct irom 1\Ic.Lcnn, S11n s dealer, in Ju,cksonville , Florida. Sun, a

major integrated refiner and s11pplier of gasoline, sold "major" brand
gasoLine. 1Jnlike 8nn fllc1 other major suppliers , Super Test itself
operated its retail stations. (An of the aboyc facts are from the prior
decisions. ) An integratml company in the oil jndustry is one per-

forming the functions of productioll , refining, transportation and
marketing ('11' 932 : 1205). Super Test, jnstcacl of being its o\YI1 sup-

plier, Pllrc1wsecl 0.11 of its gasoline requirements from others, pri-
rily Orange State Oil Company (RX 19, 31; Tr. 969). Orange

State ". as a wholly ownecl subsidiary of Arkansas Fuel Oil Corpora-
tion , \\'hich in turn ,\'as mynecl in the majority by Cities Service Oil
Company, a. major integrated refiner likc Sun ('fl'. 8G7). Orange
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State marketed only Cities Sen-jce pl'o(lncts (1'1'871). Cities SelTice
branded gasoline was a. major orand gasobne (Tr. 874 , 945). (For
the pnrposes of simplicity, Orange State Iyil1 oe rcferred to herein-
after as Cities SelTicc. ) The gasoline sold to Super Test by Cities
Service was unbranded and had a lo,rer octane rating than Cities
Service branded regnlar gasoline (1'1' 876 , \)16-17). It could not be

resold under the brand name Cities Service (Tr. 915). Super Test
sold a small prut , abont ten percent , of its g,lsoline at "wl101esale 1 to

other retaiJers (Tr. 1024(25).

Cities Sen-ice l major integrated refiner-supplier like Sun , 'YHS a

competitor of 8nn (1'1' 87'-4). SUll not only concedes but contcnds
that it ,,"S in competition ".ith Cities Service (Tr. 873). Cities

SerYice , as fl, major , ope,rated on the same competitive Im-el as Sun.
Cities Sen-jce ,vas the supplier and Super Test the ellstorner. It seems
dear tllat. as s11ch Super Test ,,-as not in competition n"ith Sun. Super
Test, Cities Seryice s customer , ,yas in competitjoll 'ith IcLean
Sl1n s customer.

As previously noted , the Supreme Court held that the 2 (b) de:fense
"as aya,i1a.ble to Sun only to meet the low'er price " of (itsJ OWTI, com-
petitor." The Conrt further pointed ont that there was "no evidence
of any snch price having been set , , ::' * by any cOinpetitoT of S'un.
(Emphasis sllpplicd.J From this clear statement , read in conjunction
I',Hh its reference to an integnlt.ed supp1ier- retai1er in footnote seven
quoted nbove, it seems appnnmt that the Court ha,d reference to an
integrated supplier-retailer in the sense of a direct competitor of Sun.
In any ot.her ense, based upon the Conrfs conclusion , such status
wouJd not be relevant. As the Court further stated: " (In this ease

this would mean a cOJnpetitor of Sun, the refiner-supplier, and not
a eOml)etitor of rcLerm , thE', retailer dealer. )" Clearly, Super Test
as a customer of Cities Service, an integrated s11pplier, n'as not a

competitor of Sun , likc,dse an integrated suppJier.

It seems clear that the Court had 1'e1'ere,l1c8 to a situation \vhcl'e
the retailer is its O\yn supplier. If Cities Service \YfTe substituted
for Super Test 'i. ran its O'Yll retail station in competition "with

)IcLenn , Snn s customer , then clearly Cities SelTice would be its ol':n
supplicr, there \youlcl be no whoJesale price from it to itself which
51111 could meet, and the only \yay Sun possibly could meet the com-
petition of Cities Service unclcl' such Cil'clllnstnnces \Vould be by n

'IYhile it i;; g()!)e"lylH!t flJI()J)wlDl1StO refer to RUIIf'l' Test' s ;'ales to other l'etailers a;;
wll(lf's lle, " innRmnch flS the sal!.';; 1):, Citi\' S\'l"yice tn f.\11'f'l" ' ;;t we;'e c:lillflcteriz('lj

;1;' "\\. J1OIe;;:11e. nevel'theJef;g to tllis limited estpnt 811\1('1' Te, t r1ir1 lJft'fol'll the functio1l
of a distributing middleman.
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priec reduction to :\IeLean. This was the possibi1ity postulated by the
Court \\ hen it referred to fUl integrated sllpplier-retailer. That the
Court of Appeals also hacll'eferellcc to an integrated supplier-retailer
in the same sense seems clear from its statement:

Super Test, a vertically-integrated company operating its OiYll fillng stations
could fix any retail price it pleased. :\IcI ean s price to the public ,vas dependent
on Sun s price to him,

I-Iowcvcr, in fact , as the record on remand ren tls , Super Test ,,-
a customcr of Cities Scrdce and Super Test s price to the public "\yas

as much dependent all Cities Servic8 s price to Super Test as ::IcLcan
price to the public iyaS all SUll s price to him.

The fact thLlt Super Test also made some sales to other rehlilers
did not make it an integrflted supplier-retailer in compet.ition wit.h
Snn. Sl1per Test "was still fl purc.w2el' from Cities Service , Sun s com-
petit.or. It is c0l1c.llc1cc1 and found that Sup( r Test ,yas not fin inte-
gratecl sllpp1icr-retaiJcr and \'\flS not in competition with SUllo

III. Supplier Price Concessions

Super Test purchased its gasoline from Cities Service pursnant
to a writ.ten contract establishing a variable-price formula based npon
the current., published Jow Gulf Coast price for unbranded gasoline
plus C( rta1n added Yfll'iahle cost factors , such as freight and handling
(llX 19 ;n: Tr. 951). 'WhiJe the price per gal10n varied a fraction
of Ol1e ccnt from tim8 to tilnc , jt, was al"ays aronnd 12 cents pCI'
gallon deliverecl at. tJ1e ,Jflcl:son\'il1e term1nal of Cities Seryice (1'1'.

947 , 1061 , 1113; EX 40-47; EX 49"-z56; llX 54). As of .J uJy 1 , 1955
the price to Super Test cleliyered at the terminal was $. 11691 (Tr.
10'13; EX 40). The coet of de1iyery by Super Test from the terminaJ
to its station was approximately % of a cent pel' gallon (Tr. 1063).
Super Test aJso paic1 the FJoric1a Statc inspection fee of % of a cent
per gallon (EX 28).

As preYiolls1:v found , t.he gasoline Super Test bought was 11n-

bra,neIeel. It was sl1bsta.ntiaJly lo er octane than SW1 S gnsoline
which was 92112 octane (Tr. ();8). Being unbranded Hnd of lo\\
quality, it nannaHy sold at wholesale for several cents less than the
tank wagon price of major brand regula.r grade gasoline (Tr. 605
945-J:7 , l1D7). Super Test did not receive any price " cut" as such

from its supplier during the relevant period , its price from Cities
Service rermtining fixed by the contract bet,\ycen thcm (EX 40-47
'J.9a- z56). Sun s tank wagon price excluding ' taxes to its dealers
throughout the relevant period , fi8 wen as that of Cities Service and
the othcr majors, was 15.1 cents per gallon (24.1 cents less 9 cents
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t.a.xes) for regular branded gasoline (previously found). \Vhile Cities
Service did not give any price cut to Super Tcst, it is undisputed that
its price to Super Test. ,vas lower than Sun s price to IcLean , the
nct differencc prior to Slln s price reduction to IcLcan being ap-

proximately 3 cents Le. the difference between Super 1'e3t:8 cost of
12066 ($. 11691 + . 00'25 + . 00125) deE '"ered to its st,tion and Sun

deJi,"ered price of 5. 151.
8un ,vas not privy to tho contract be1:\v8e11 Super Test. and Cities

Service and hence had no knowledge conc.erning ,yhat price Cities
Service actually \nts charging Super Test (Tr. 1180-90). Sun did
knmv that Cities Service s posted terminal ,yhoJesa10 price for un-

branded gasoJine ,as 12. 9 cents per gnllon (Tr. 111'2 , 1165; RX 54).
Sun knew that Snper Test's gasoline '1a only octane compared
to Sun s 92% octane (Tr. 638 , 1169; llX 1 , '2, 10, 11 , 61). ' Sun a lso
knO\y that unbranded gasoline of snch octane normaJ1y sold at '1ho1e-
salc for' scveral cents less than the trllk \yag-on price of Inajor-brancl
regular gasoline (Tl'. Ci05 , 111'2 , llCi3 , l1S9 90) ; RX 54).

1.S found abm- , Cities Sen-ice unbran(lecl gasolinc was of inferior
quftlity and pub11c aCcBptance. The Suprcme Conrt fmmd that the
normal etail price differential in the area bet\1ccll major flnd non-
Hlr.jor brands of gasoline \Tas two cents: stating:

The byo-cent per gallon difference in price between i\lcLean and Snlwr Test
represented the "normal" price differential then prevailng in the area bctm:f'n

major" and "non-major " brands of gasoline. This "normal" differential 1'('pl"e-
scnts the price spread which can obtain bebyeen the two t:nJI'S of gllsoline with-
out major competitive repercussions * * " .

As previously found in this matter , on December 27, 1855 , Super
Test dropped its ret.ail price to 2. 9 cents a galJon , foul' cents below
l\fcLea.n s price of 28. 9 cents. Prior thereto the difference bet,ycen

the.11 had been the "normn.P' two cents. JIcLCAJl advised Sun that he
wanted to post a price of 25.9 cents in order to "mcet ' this competi-
tion. SUll then gaTe IcLean a. pric.e discount of 1.7 ccnts. This cxact
amount was arithmetjcal1 ' reqllirerl because of Sun s established

policy that no dealer should han a. mark-up or gross margin of
profit less tha. ll 3112 cents per gallon , because he could not "cxist
Jess. Recam;o Sun s tank ,yagoll price ,vas 24. 1 cents nncl ::IcLean

intended Lo post 25. , a. 1.7 cents cliscollnt \yas arithmetically required
to enabJe h111 to gross 3. 5 cents. 1.Vithout exceptioJ1 Sun s witnesses

all stated t11at that ',;as the reason that. the discount Sun gaTe )lcLean
6 Wbile not direct1y gennaDe to the issues here. it is iDtere ting to note tbat the

octane difference between major brand "regular" and "premium" gasolines of the same
brand presently is approximately the same , and the "normaJ" price differential is 4 cents
per gallon.



350 FEDERAL TRADE C01BnSSIOX DECISIONS

Initifll Decision Cj F.

total1cc1 1.7 cents (Tr. 183 , 363 , 371- , 388, G21- , 630-31). In ac-
cordance ,,-ith his stater! intention (CX 26). McLean did post the
price of 23.0 cent,

In considering "\yhcther Snper Test not being its own supplicr
rcc.ejy( c1 Hny price concessions from its snpplier, we arc again con-

cerned with sHch supplier as a competitor of Sun. The remand on1e1'

of the Court of Appeals refers to price " concessions." In footnote
seven (quateel abon.:), the Snpreme Court said it ,YQuld be a different
cnse: " * , , .:' if it appcfllec1 : ::' that Super Test , . * had recei'T

a price rut from its mln supplier-presumably a eomprJitor of Snn-
.:' 'i' * . " (Emphasis supplied. \.s p1'c\io1181." noted , the Supreme

COlll't also found thnt ' the lower price which may be lnet * * * must
be the lou' c), JJ'i'ce of his own competitor " and tllft there "as "
evidence of any 8urh price haTing been ,

, ,

, offered to anyone by
any competitor of Sun" (Emphasis supp1iec1.) 'WhiJe the Supreme
Court referred in note. seven to a price ': c.ut.t it, will l)e noted that in
its concluding statement it referred to the competitor s " Jower pric.e

the same terminology found in S(,ction :2 (b), which provl(1es that the
se11er s "Jower price" l111st be "made in good faith to meet an
equfll1y Jmv price of a competitor. " In view of this , it ,",oulel appear
that snrh " "JO\\Cl pricr" "auld meet the test of the Court and the
statutc.

Inasmuch as Super Test (11(1 recei'n:. a " lower price" from Cit1es

Scn- ice , it becomes necessnl'Y to determine whetl1er Sun s price re-

duction to ::UcLc m "T as mnde in goml faith to meet an equally 1m,
price of fitsJ competitor:' The Supreme Court has held in constI'l-
iug Scction 2 (b) t.hfLt while the (1iscriminatory price docs not have
to in fact meet t.he competitive price

, "

the statute at least requires
the seller , ,YlIO has knowingly c1i crimilln.tec1 in price , to shm, the
existence of facts ,,,hi('h ". onl(11ead it reasonable and prudent person
to belien', that the granting: of a lower price "onld 'tn fact meet the
equally low price of a competitor. " 6 (Emphasis uppliec1. ) Here Sun
lower price to :JfcLean I1Hc1 no connection whatsoever with Cities
Sen-ice s price to Sllpcr Test. Not only did Sun not knOll' ..shat Cities

Se.rvicc actual price was , or have any reason to believe that Sun
reduced pricc ,yould in fact. meet it : bnt on the contrary Snn s price

'''as set to e.nable )IcLean to post. the price, he selected , and "as
dictated by 8un s policy cOl1ce.rning (1ealers ' minimu11 gro3s lTmrgins.
The. record demonstrates beyond doubt that the lower and dis-

criminatory pricE', to :McLean had notl1ing to do yrith the price of
Cities SenTicc to Sllper Test. For the snme legal reason t.hat a seHer

Federal Tmde Commission "1. Staley Jfa.nujacturing Co. 324 U.S. 746 (1945).
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it have good reason to believe his price "auld in fact meet the
equally Imv price of his competitor, an ex post facto shmving that a
discriminatory price coincidentally met that of a competitor does not
constitute a good faith meeting 01 snch Imver price.' In fa, , the

Supreme Court. has held that hearsay evidence or a. competitor s of-

fers , believed by the respondents theroin , was not suffcient " to show
the existence of facts hich would lead 11, reasonable and prudent
person to beliCl'e that the granting of a lowEr priee would in fact
meet the equally low price or a competitor. ' S Thus Sun s price to

IcLean 'vas not mack 1n good faith to meet the e(lually loy, price of
its competitor Cities Service , to Super Test.

The Supreme COllrt has aJso heJel that the meeting of competition
defense under Section 2 (b) docs not permit the undercutting of a

competitor s price. The Court has specificaJly stated:
It (the defense in subsection (11) J also excludes J'eductious \vl1icl1 undercut

tbe "lower price" of a competitor * * "' .

en assuming aiguendo that Sun s Imn r price to J\IcL.ean was
made in an euort. to lleet Cities Service s price to Super Test, Sun
kne,v that the gasoline sold Super Test by Cities Service \Vas un-

branded rmd hence had sl1bstftntiaJly lcss public acceptance , that it
was fivB octane ratings JOlTer than Sun s gasoJine and hence of sub-
st.alltially inferior qualit.y, and that it normally sold at wholesale for
several cents less than the tank Iyagoll price for major bra,nel regular
gaso1ine. SUll ,yas also alvrlrc of the usual retail price different.al of

two ce,nts. As above nol-e(( \ the Supreme Court found this to be t.he
prevailing nonnal reta,il diiIerential, which represented "the price
sprea(l which can olJlain ,VLthout major competiti,'e rcpercussions.
In other ,,"ords, incrcasing or cleere,asing the normal retail price
spreacl would cause lWtjor compctitiyc repercussions.

)fa.nifcstly such a retail price differcntial reflects and indeed neces-
sitates a, concomitant price diHerential at the ,vholesale level. In fact
Cities Service, 11 major brand refiner- supplier and a co.mpetitor of
Sun , in eiIect ackllOlTleclged the normal an (I competitively necessary
price diiIerelltial beh,ecn unbranded and Ilfljor brand gasoline Rt the
wholcsflJe level by charging substantially less for its unbnmclecl gaso-
Jine IYhile charging the same tank I\"agon price for its lJrandecl gaso-
line as Sun flllcl the other majors. Snn hacl no reason to bclic,'c that
Cities Service had reducccl its wholesalc price of unbranded gasoline

Forster Mfg. Go., Inc. 62 F. C. 852 , D.::. 7207 (1963); Ewq1lisite Form Brassiere
Inc. 64 F. C. 271 , D.::. G9G6 (196'1).

8 Corn Products Refining Co. v. Federal 7'ra(!e Commission 324 U.S. 726 (1945).
Standard Oil Co. v. FedfJral 'lmr1e Commission 340 U.S. 231 (1951).
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to Super Test increased the normal differential in price between
unbranded and brawled regular gasoline, and in fact Cit.ies Service
had not..

If Sun had set the m11e tank "Tagoll price to :JIcLean for Hs gaso

line as Cities Service s price to Super Test (which S1111 argues it had
a right to do under Section 2(b)), clearly such action could and un-

doubtedly ",YQuld ha.ve eliminated the "normal" retail price c1iH'el'en-
tial rind resulted in 'tmajor compet.itiyc repercussions." In short , Ull-

branded inferior gasoline could not sell at the same price. Thus a
meeting of snch price) or a destruction of the competit.ively necessary
c1ifferentiflJ , ,youlcl IHlTc resulted in lllClcrcntting anc1 destroying
competition rather thfln " llecting competition. The courts and the.
Commission have helcl that meeting the price of an inferior product
or one of substantially le s pubJic acceptance amounts to undercut-
ting 1'flther than meeting a competitor s priceY By reducing the
nOrlnd ,\holesRlc diiIerent.ifll bet'ilccn brflncled and unbranded gaso-
line, 8n11 necessarily enabled a corresponding l'educ60n at the retail
leyel , Tlhich ,youlel cause a major competit.ive repercussion, the con-

verse of a bona, ficlc meeting of competition. Pntent.y a "meeting" of

competition in good faith Tlould not eause such a competitive reper-
cussion. By doing so , Sun Tlas "undel'eutting " the competitive price

rather than "meeting" it.
It is concluded flnel found that 8nn s discriminatory 10"Ker price

to l\fcLcall ""as not made in good faith to meet an equany lOTI price
of a competit,or. It is further concluded and found that , since Super
Test was not an integrated snpplier-retniler in competition "Kith Sun
and Sun s lower price "fIS not made in good faith to meet an equany
low price of Snpcr Test's snppJier , the defense nnder Section 2 (b)
is not a'i-ailable to Sun.

At the c.onclusion of the relnanc1 hearings , counsel for respondent
moyec1 to dismiss the. complaint for lack of public int.erest upon the
bases of staleness and an isolated occurrence , in reliance upon two
recent decisions of the CommissionY The motion was taken under
rl'i'isemcnt. The issues in this remand were delineated by the Supreme

Conrt and defined by the Court of Appeals. As noted in t11c concurring
opinion of fr. .T ustice. 1-1ar1an:

10 Porto Rican American Tobacco Co. v. America.1t 'Tobacco Co. 30 F. 2d 2:J4 237 (2d
C1r. 1929) ; C. v. Standanl Bra1HIs :1S9 F. 2d 510, 514 (2d Clr. 195:1) ; MinneapoHs-
Honeywell 00. 44 P. C. 351 , 396 (1948) ; nheusel. Busch, Inc. 54 P. C. 277 (1957);
American Oil Co, 60 P. C. 1786, D. N. 8:183 (19G2); Callaway Mils Co, 64 P. C. 732

N. 7634 (1964); Purolator Prorl1lct, , Inc. 65 P. C. 8, N. 7850 (1964).
11 Bearings, Inc. 64 P. C. 373 , D.N. 7134 (19fi); Sperry-Rand, Inc. 64 P. C. 842

N. 7559 (UI64).
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'" '" * we are dealing with an extremely difficult question arising under a
singularly opaque and elusive statue * , . I see no reason to fc.rcc1ose
development of the relevant facts in this proceeding. This case is one of far-

reaching importance in the administration of the Robinson-Patman Act.. '" *
The Commission * "* * bas as mucl1 interest as the l'esponcleJJt in definitive
answers to these perplexing problems.

To now dismiss the complaint upon such bases after so mnch time
and eiIort ",yould appear the height of futility. The majority opinion
of the Supreme Court heJd: "If the l2(b)J defense is unavailabJe
thero is no issue as 10 violation of Section 2 (a) of the CJayton Act;
respondent Sun does not dispute that the requisite clements of a price
discrimination otherwise illegal under Section 2(a) have been shown.
Accordingly, it is ('onduc1ed and found that an order to cease and
desist. is warranted.

IV. The Order

The remand (1irected the reconsideration of the desirable scope, ",yith
respect to the prolll1cts covered , of any ordor deemed ",varrantec1. The
prior cease and desist order covered an of Sun s products. Since then
in several similar cases , the Commission has limited such orders to

gnsoline. " l There is no evidence in the record that Sun has dis-
crirninatec1 in price , or is likely to , with respect to any of its ot.her
products. Accordingly, the order ","\ill be so modified.

ORDER

It i.s 01'lei' That respondent Sun Oil Compa,ny, a corporation

its oJRcel's, tlirectors , agents , representatives and employees , directly
or throngh any corporate or other device, in connection with the

oiIering for sale , sale or distribution of gasoline in commerce, as

c01nmerce" is defined in the Chlyton Act, as amended , do fortlndth
cease and desist from:

Discriminating in price by selling gasoline of like grade a.nd
rJ1mlity to any purchaser at net prices lower than those granted
other purchasers who in fact compete with the favored pur-

chaser in the reside or distribution of respondent's gasoline.

DrssExTTXG ST.\.TE::IEXT

By L\.cI::'rl'YRE Comrni8sione''
This is a rase of " fftr- reaching importance in the administration

of the Robinson-Patman Act. " 1 The issues raised herein present ex-

American Oil 00. 60 F. C. 1786, D. N. 8183 (1902); Sun Oil Go. 63 F. C. 1371,

N. 6934 (1963); AtianUc Refinlng 00., 63 F:l' C. 1407, D.N. 7471 (1963).
1 See separate memorandum of :Mr. Justice IInr1an In which Mr. Justice Stewart joIned

Federal Tmde Commission v. Sun Oil Co. 371 L'S. 505 , 529 (1963).
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tremely sig11ificant qnestions on the proper limits of the meeting of
competition defense in gasoline marketing. The case has been before
the Supreme Court once , it has been before the Fifth Circuit twice
and, of course, during the peutlency of the proceeding before this

Agency there hayc been byo initial decisions and each has been ap-
pealed. Kcvcl'theless, those Cmnmissioners in the majority, with the
exception of Commissioner Heiny, have, in this instance, again c1is-

missed a gasoline pricing case ,yith no apparent consideration of the
substanti\"c issues involn:c1. The 3Iajority cites , in support of its
action , the dismissal "itho11t adjudication in Pure Oil Company,
Docket Xo. 66,10 (66 F. C. 1336J, The Texas Company, Docket Xo.

6808 C66 F. C. 1330J, Standanl Oil Company (Indiana), Docket
No. 7567 C66 F. C. 1336J, am! Shell Oil Company, Docket No. 8537

(decided Decemhcr 28 , 1064) C66 F. C. 1336). I haye already made
plain my opposit.ion to that procedure. There is no need to restate it
he1'e/ but I do intend to state my views on the substantive issues
raised on respondent's appeal from the initia.l decision on remand.

The Iajol'ity aJso reJies on A merican Oil Company Y. Federal
T1'ade Oommissiol1 32;') F. 2d 101 (7th Cir. 1964), cel't. den1 eel 377

S. 964 (1064). It is not dear for preciseJy what proposition the case
is cited. I can only assume that the citation of this decision constitutes
a tacit holding that the injury criteria of Section 2(a) haye not been
met in this proceeding. If that is , in fact, the position of t\Vo members
of the Commission , then I can only say that. this issue is not properly
before us at this time.'! It is interesting that Cormnissioncr Reilly, \vho
concurs in the order of dismissal , and I seem to be in agreement on

that point.'
l\Ioreover, although the question of injury ' inlS not directly before

the Supreme Court, I can only infer fr0111 its opinion an implicit hold-
ing that under the circumsta, nccs oi the record the injury eritcria
requ1site to Section 2(0.) lmn been met. In this connection , the Court
heJd that:

2 See my dissenting statement to the orders of dismissal in Pure Oil Oompany, Docket
No. 6640 (66 F. C. 1336, 14851. The Texas Oompany, Docket :No. 6898 (66 F. C. 1336,

1485). Standard Oil Company (Indiana), Docket No. 7567 (66 F. C. 1336, 1485). Ilnd
Shell Oil Oompany, Docket No. 8537 (December 28, 1964) (66 P. C. 1336, 1485).

8 The Supreme Court, in its consideration of this matter in Fefleml Trade Commission
v. Sun Oil 00., 371 U. S. 505 , 511 (1963), expressly stated that the issues at this stage
of the proceeding were confined to the scope of the meeting of competitIon defense under
the clrcumstances documented b;r the record.

In fuct, Commissioner Rei1y informs us, "* .. .. Of course, we are not applying- that
case to this, particularly to the extent that it was concerned with the question of
competitive effect. On the contrary, competiti,e effect is not being Questioned here. . .. 

(SrpUI';lte st:ttement of Commissio er neily, p. ,'J (p. 363 hereinJ.
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'* * * to allow Sun to pursue its discriminatory pricing po1icy \Til , as has been
indicated , harm other Sun dealers who compete with :\lcI ('all (the favored
customerJ; 

: '* *' .

The Court recognized that , a1though not inevitable, prohibiting assist-
ance by way of price discrimination might injure deLean , it held

nevertheless that the statute precludes a balancing of the comparative
degree of inc1ivic1ual injury between JIcLean and the non favored cus-
tomers in each instance , since that is " foreclosed by the det.ermination
in the statute itself in favor of equaJity of treatment." , III a broader
context, the Court. held t.hat, denying Sun the right. to reduce its prices
as it did ,,"QuId not impair price flexibility and promote price rigidity.
On the contrary, the Court stated:

* * '" While allO\vance of the discriminator,\ price cut here llay produce
localized and temporary flexil)iIty, it jne'fitab1y encotlrages muintenance of the
long-range and generalized price rigidity \yhich the discrimilJation in fact
protests * * * .

IoreoYer, the Court held:
'" * the large supplier s ability to "spot price

" ,,"

il discourage the f:nter-
prising and resourceful retailer from seeking to initiate price rednctioHS on his

OWI1. Such reasoning may be particularly applicable in the oligollolistic ('ll. iron-
ment of the oil industry,

The Court further noted that "'" " * Supe.r Test' s cha.llenge. as a,n ' inde..
pendent' may be. the only meaningful source of price competition
offered t.he ' major ' oil ompanies of which Sun is one. " g There is nO
need to belabor the point.

)\t any rate , in the present posture of the case, it is deal' that the
issues are confined to the applicability of the meeting of competition
defense nnder the facts of this record. Aecorchng to my understand-
ing, the issues on remand are the follmving:

1. ,Yo are to determine whether Super Test ,yas an integrated sup-
plier-retailer of gasoline and ,y11et.her it received any priee concessions
from its suppliers in the releTant period in 19;'5 and 105G.

2. 'Whether the 2 (b) defense is available to Sun on the evidence
adduced on remand and ,,,hether an order to cease and desist is war
ranted.

3. The question of the scope of the orcle.r , if an order to cease and
desist is \ynrrantec1.

BEfore turning to these issues , a brie.f revie,," oJ the facts and the
history of this proceeding lllf1:Y Ge he1pful in putting my ,-iews in ('011-

Per/eml Trade Commi" si(JiI " 1$1111 Oil Co. 8liiJI'1 n , 3, .It G1U.

Ibid.
7Id. at :in.
albid
gIN(/-
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text. As the Supreme Court noted , this ease grew out of a gasoline
price war in Jacksonville , Florida , involving a discriminatory price
reduction granted in the period December 1955-Februar,y 1956 by SlU1
to :'IcLean , a lessee operator of a SuooeD service station in the area
to enable that dealer to meet the price of a competing private brand
retailer (Super Test).
The Commission , on January 5 , 1950 , issued its order and decision

finding respondent had violated Section 2(a) of the Clayton Ad , as

amended by the Robinson-Patman ..\.et , by virtue of the price differen-
tial and holding further that the Section 2(b) defense WftS unava,il-
able ,,-hen the discriminatory lower price InlS given by the seller to its
customer to enabJe the latter to meet his competitor s price. On July 24
1961 , the United States Court of AppeaJs for the Fifth Circuit
reversed , ruling the Section :2 (b) defense a.pplicable and dismissing
t.l1( price fixing charge.

On .January 14 , 186;1, the Supreme Court re\ cl'sccl the Court 
Appeals , aIIl'ming t.he Commission s holding on the Section 2(b)

defense. The court Jwld that the rceonl did not show , as the Fifth Cir-
cuit had assumed , t.hat Super Test ""as an "integrated supplier-retailer
of gaso1ille ' finding that on the bnsis of the record us 1110n con8Li-

tntec1 , the avai1:biJity of the ClcfCl1SC had to be determined on the as-
sumpt10n thnt Super Test was engaged solely in retailing operations.
The. COU1'f8 opinioll , 11owo\-c1' , did contain the em-eat that if Super

Test \ycre an integrated snpplier-retailer or if it had received a price
cut. horn its 0"\.11 supplier , presumably a cOlnpEtitor aT Sun , tl11t \youlc1

bE H di fT'erent casc.
In light of the SuprcmE' Conrt's obsen" r.tion , subsEquently, on Octo-

ber 9 1D63 , the case: \Y:1S in fact remrll(led by order of the Court of
Appcrds npon the request of the Commission and Sun. The scope of
he l'emancll as nan' O\Y and , as noted aboye , \YflS essentially limited to

the moeting of competition (1('(ens8 and the scope of the order should

one be T\ 1ll' anted. ,-\ll the other issnes ra18e(1 by the. comp1rint 11tlye

aJready Leen settled.
Turning to the initinl decision which is the subject of this appeal , I

am gratified to see that Comm1s.':ionel' Iieill;v' is :' in compkte agree-
ment with t.he he:tl'ing exrl11l1neT fin(lings of fa,ct on remand that Sun
failed to sh(m either 01 these preconditions Cto the 2(b) de1enseJ,

na,mely, thnt. Super Test is an integrated \yholesnJer- retailer or that it
has recein;d price concess1ons from its supplier. 0 Since the 1-:ajority

has decided to set aside the initial (lecision of the hearing examincr on

10 Srp:lr te statement of Commissh1ner neill - p. 5 (p, 3fH hereinJ.
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remand , a brief resnme of his essential findings on the disputed issues
is in order.

The examiner found that Super Test , which operates t ehain of

some sixty-five retail service stat.ions selling private brand gasoline
\Vas not. an int.egrated supplier-retailer. The examiner found that an
integrated eompnny in the oil industry is one performing the func-
tions of prodnctioll : J'eJining, transportation , and marketing. He fur-
ther found that Super Test. purchased an its gasoline rC(1uirements
from others Hnd the gasoline sold to Super Test by its supplier , Cities
Seryice , a major oil company, ",vas unbranded and hac110,,-cr octane
ratings than the latter s branded regn1ar gasoline.

The examiner found that Super Test sold only a sma.11 part of Hs
o\' c1'- all gasoline yolumc (approximately 10 percent) at "who1esa.1e

to other retailers. Going to the heart of the matter, the examincr held
that Cities Service, as a major oil company, operated 011 the same
competitivB level as Sun and that Super Test was the c11stomer of the
former. Under the circumstances , the examiner found that Super Test
was not in competition with Sun but that Super Test , Cities Service
customer , ,""as in competition with )'lcLcan , Sun s customer. The

examiner further found tlw.t Super Test's price to the public was as
much dependent on Cities Sen jce s price to it as :JlcLean s price was
on Sun s price to him. The examiner concluded and found that the
fact t.hat Super Test made some sales to other retailers did not make
it an integrated supp1ier-rehlilel' in c.ompetition "with Sun.

With respect to the qnestion of ,,' hether Snper Test reeeiyed a price
break , the examiner made the following crucial finding, namely, that
Super Test purchased its gasoline from Cities Service pursuant to a

written contract establishing a variable price formula based upon the
current, published low Gulf Coast price for unbranded ga,soline plus
certain added variable cost factors such as freight and handling." He
found that while the price pel' gal10n varied by fractions of a cent
it \va.s always in the neighborhood of t\,elve cents pel' gallon delivered
at the Jacksonville terminal of Cities 8en-ice. As of tTuly 1 , 1955
according to the examiner, the price to Super Test at the Jacksonville
terminal was .11G91; the cost of c1eliyery by Super Test from the
terminal to its station ",yas approximatel ' fL qua.rter of a cent pel' gal-
lon. In addition , he found tlutt Super Test a,lso paid the Florida State
inspection fee of one-eighth of a cent pel' gallon. The tank wagon price
of the majors , including Sun , nccorc1ing to the examiner , was 15.
cents per gallon for reg111 n' brandecl gnsol1ne in the roleyant pcriod.

fIo also found that Super Tesfs l111bnmclecl gasoline of lower quality
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normally sold at "halesalc for several cents less than the tank '\"agon
price of major brand regular gaso1ine.

He further found that Snper Test did not receive a price " cut" as
such froul its supplier in the relevant period but that the priec to
Super Test remained fixed by the contract "ith its supplier, Cities
Serricc. The examiner heJel that., althollgh Cities Service did not give
a price cut to Snper Test, its price to Super Test was lower than Sun
price to IcLean , the net difference per gal10n prior to Sun s price

reduction to .\IcLcan lJeing approximately three cents.
The examiner made the finding that Sun i\flS not conversant with

the contract between Super Test and Cities Service and , hence , had
no knmYledge of the actual price Cities Service \TaS charging Super
Test. The examiner noted that Sun did know that Cities Service

posted terminal wholesale price for unbranded gasoline was 12.
cents pCI' gal10n and that Sun knew that Super Test gasoline \\as of
a 10\\-e1' octane than its O\Tn gasoline. He found further that Sun kne\y
that unbranded gasoline of the kind soJd by Super Test normaJJy soJd
at wholesale for several cents less than the tank \yagon price of major
brand regular gasoline.

The examiner concluded it became necessary to determine \yhether
Sun s price reduc.tion to :l\cLean was made in good faith to meet an
equally low price of its competitor (Cities Service). The examiner
found that the element of good fa.ith was IRe-king, since Sun s lmyer
and discriminatory price to l\JcL'can had no connection with Cities
Service s price to Super Test. In this connection , the eXflminer found
that Sun did not know what Cities Senrjce s actual price to Super
Test was or haye any reason to believe tllat Sun s reduced price
would , in fact , meet it, but t.hat, on the contrary, Sun s price was set to
enable 'fcLean to post the price he selected and was thus dictated by
Sun s policy concerning dealers ' minimum gross margins.

Further, the examiner made the finding that Sun s lower price to
J\IcLcan , taking into consideration the norma.) price spread between
Sun 92V2 octane gasoline nnd Super Test:s unbranded 871j2 octane
gasoline, was undercutting the price of Cit.ies Service to Super Test.
This , t.he exn,miner fonnd , enabled a corresponding reduction in price

1. 'Taking' into consideration the costs to Super Test of delivery from the terminal and
the payment of the State inspection fee.

12 The examiner found:

... 

. . Because Sun s tank wagon price was 24. 1 cents and fcLean intended to post
25. , a 1.7 cent discount was arithmetically required to enable him to gross 3.5 cents.

Without exception Sun s witnesses all stated that that was the reason that the discount
Sun gave McLean totalled 1.7 cents ('Ir. 185, 363. 371- . 388, 621-24, 630-31). In

accordance with his stated intention (CX 26), IcLean did post the price of 25.9 cents,
(Initial11ecision , p. S (p. 349 herein).
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at the retail Jevel \'hich reduced the competitively necessary differen-
tial between branded and unbranded gasoline which would cause a
major ( ompetitive repercusslon. '\ 1-Ie \ therefore , concluded that for

this reason also the prices grant.ed l\IcLcan did not meet the good
faith test required by the Section 2 (b) prO\'iso.

On thc basis of my revicw of the record , it is my opinion that the
factual findings in the hearing examiner s initial decision , with per-
haps very minor changes \ should ha:i'c been adopted by the Commis-
sion. It remains only for me to ollt1ine my position on the issues raised
by the appeaJ on the hasis of my evaluation of the record.

I agree \"ith the examiner that Super Test, which has no produc-
tion facilitics, is not integrated to the point ,,,here as a practical
matter it competes wit.h Sun. The record shows that essentially Super
Test. is an independent chain retailer making occasional sales of gaso-
line to other retailers in thc order of approximately 10 perccnt.
ender the circumstances , to hold that Super Test is an integrated

supplier-retailer ,youlc1 be who11y unrealistic. KaT can I find that
Super Tesfs stfltus is changed by the fact t.hat it acquired cert.ain
minimal storage and tra.nsportation facilities (that is , a tugboat, h,o
ba.rges \ two storage tanks and three tank trncks). These facilities
whilc thcy llay increase the effciency of Super Test's essent.iaJ1y rc-

tailing operations , do not, according to my reading of the record
change its fundamenta.l character in t.hat respect.

Super Tesfs financial position is a most. pcrsnasive indicn,tion that
this dist.ributor of unbranded gasoline, no matter how it is labeled
is not in compet.ition on the "holosale 1e,-01 with major oll companies
such as Sun. Super Test simply lac.ks the capHfll resourccs to do so.
:Mike IIughey, Super Test.'s president., testiiied that tt onc point "
,yent 3T-so11e thousand dollars into t.he hole one lnonth and it scared

me to death, because if it wouJd haw stayed at that, they rCities
Sel'viceJ 'YOlllcl hfl,-e o\,l1ed the company at the end of the yea.r
because I couldn t pay it off. ': l' This testimony is most persuasive.
There could be no more graphic depiction of Super Test's niche in
hierarchy of the oil industry or one which is mo1'C inconsistent ,,,ith
the hypothesis that Super Test-

, \\

as an integrated concern competitive
,vith the nULjors.

13 Super Test' s president displayed some l1ncertainty about his estimates on this
subject, fLecoruing to the record, but the bearing e aminer who beard him credited his
testimony on this point. I see no reason for going behind tbfLt finding, Clearly, the
transfers of ga::o1ine to Super Test's Georgb affUate , also wbolly owned by Super Test'
principal, must be, in spite of respondent' s contentions to the contrary, considered part
of this independent' s over-all retail operfLtiOIl,

HTr. 1016.



360 FEDERAL TRADE COl\DlISSION DECISIONS

Dissenting Opinion (;7 :F.

Finally, the evidence on remand is deaT t.hat Super Test, which
purchased its gasolinc from Orange State, a subsidiary of Cities Serv-
ice, was not the beneficiary of a price break on the part of the seHer.
On t.he contrary, the record shows, as the examiner found , that Super
Test purchased unbranded gasoline at a price fixed by a contract
establishing a variable price formula based upon the current pub1ishecl
low Gulf Coast price for unLranc1ecl gasoline "with certain added fac-
tors such as freight rmc1 hanc11ing. The record indicates that Super
Test clearly "as not receiving a special or " lower" pric.e insofar as
distributors of unbranded gasoline similarly situated were concerned.
Under these circml1stances , Super Test '\as clearly not receiving fl
special price or discriminatory price for its gasoline

, ,,-

hich , as has
been noted , ,nlS fiyc octane.s 10\Ver than Sun s product. The examiner
finding that the gasoline purchased by Super Test is unbranded and
of Imver quality and inevit.ably sold for several cents less at the whole-
sale level than the tank \'mgon price for ma,jor brand gasoline is not.

disputed. AJt.hough J\ieLeHn paid Sun approximately three cents more
than Super Test vIas charged by Cities Service, ueca.use of the inher-
ent differences in the two fuels their prices cannot be compared , purely
aritl11l1et.ical considerations apaxt, for the purpose of determining
whether one of them is a " lo'fer price " contemplated by Section 2 (b).

Furthermore, ,,-hile the Supreme Court opinion at first glance seems
to use the terms "lo'fer price" and "priee cut" interchangeably, it
would be unrealistic to hold thnt fl SeneI' may discriminate in price so
his customer may Jo\Vcr prices to compete ,vit.h another retailer who
apparently is paying his supplier a nondiscriminatory price and , for
all practic.al purposes , the ll ual price for those purchasers similarly

situated for products of an inferior grade and quality. IIere there was
no enabling price cut by Cities Service to enable Super Test to lower
its prices. It \Vould seem axiomatic in situations of the kind with

which ,,-e are confronted here that unless the other supplier C1ttS prices
to enable his customer to charge lower prices , the kind of competition
contemplated by the Section 2 (1) defcnse is simply nonexistent.

The final issue , t.hcn , is whether the complaint should be c1ismi sed
on achninist.rative grounds despite the violation of law documented
by the record. In my , iew on this point lye should defer to the Com-
mission s decision in 1959 (55 F. C. 95;'5J: issuing an order to cease
and desist on the basis of the violation then documented in the record
which has been aITrmecl by the Supreme Court. Certainly, none of the
evidence brought. out on rcmand , in which Sun failed to establish the
meeting of competition defense , justifies the reversal of those Commis-
sioners then sitting, \Vho in 1959 decided that the public interest 1'e.
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qlliTec1 the issuanc8 of an OTcl8T to cease and desist. ",Vhile I support
the Commission s bToac1 inquiTY into the marketing problems of gaso-
line, the scope of that inquiry has yet to be fully defined and there is
no assurance that the Commission ,,-ill in fact be in command of anta
gi ving us a clearer insight into the problems of the industry than t.hat
information which is no - embodied in the records of the litigated
cases.

On the last quostion presonted all this rcmand 1 agree with the

examiner that the scope of the order should be limited to the sale of
gasoline, since the record cloes not indicate a likelihood of illega.l pric-
ing activity on the part of the respondent with respect to other

products.
Finally, the Fifth Circuit has a.ll'eacly given considerable time and

attention to this proceeding. It would ha '-0 been appropriate, there-

fore it seems to me, to have advised the Court of our findings on the
issues giving rise to the rernancl.

SEPAHATE STATEl.IENT

By REILLY Oommis,r;;ioner:

I join ,,,ith the majority of the Commission in setting aside the
illitial dec.ision and dismissing the compla.int; hmvevcr , because of the
importa.nce of this case, I fin(l jt necessary to make my position ns
clear as possible.

This mattcr has been before, the Supreme Court and rcmanded to us
in circumstances suggesting that the revicwing courts ,youlcl not ques-
tion the propriety of an order Lased on appropriate FIndings. This
being so, the question why the Commis ion should disnJiss this com-

plaint on administl'ajj,,e grounds requires n. eareful1y considered
answer.

Let me st.ate at the outset, that to accnse the Commission of avoid-
ing a diffcult legal and policy problem here by seizing upon Ll pro-
cedural or administrative escape l1atch is captiolls and overly sim-
plistic.

On the contrary, to dispose of this case on any but an ndministrati,-
basis "hen the Commission now' has rcason to believe that it is symp-
tomatic of probleJ11S characterizing t.he entire gasoline distribution
system ,vould be an abchcntion of the Commissjon s duty (( , * .. to
cleyelop that enforcement policy best calcl1Jnted to achieve t.he ends
contemplated by Congress ,

. " , ,,, 

(Moog Indu8tries 1'. 355 F.S.
411 , 4:13). l lleritical and mr.ehanical enforcement of the Robinson-
PntmRll L\.ct in an individual cnse js not nlwnys the most. desirable

378-702--71--
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course in achieving these ends, particularly WhCll the underlying

economic problem is industry-wide.
This is especially true of the gasoline industry where product dis-

tribution has distincti YC aspects setting it a.part frOlll the systems of
distribution prevailing in other industries. It goes without saying that
the Robinson-Patman Act, designed though it is for pJenary appJi-
cation , lends itself In ore readily to certain historic forms of distribu-
tion tha,n to others.

In product c1istril.mtion , generally the competitive conflict emerges
at yarious leyels of distribution , distributor Ycrsus distributor

, -

..obber
YCl'SUS jobber, rctailer ycrsns retailer. In the marketing of gasoline
ho\Y8\' e1' , competition is joined at the retail level and its impact as
w('Jl as its frnits arc transmitted back up the distribution ladder.
Seldom docs distributor compete ,\ith distributor for retailers or
mannfacturers for distributor;,. There :is no easy and casual s,yitching
back and forth. Illl-estment and brand c0ll1nitlnent insure that com-
peting brands 1101-e through their own channels of distribntion in
isolation from one flnother until HIeY reach the retailer where they
compete, for the consumer dollar. This tends to inject the Hmnufac-

t.urer and distributor into the retail fight giving them a stake both
in the retail price and in the retailer s prosperity. This unusual char-
actm' l11akes it more diffcult to apply the Robinson-Patman Act to this
illdu tT'y.

I ,,,ant to repeat that this Commission is not l1naware that the
Hobinson-Pa(-llan Act Iyas designed lor genera1 applienJion ,yithout
regard to the eccent.ricities of indi,'idnal industries; but I do feel that
the Aet lends itself to more facile application in some lu'ellS than in
othBrs and that the. Commission can most cffceti,-cly protect the public
int(', rest in r.erta.in instances by resorting to remedial instruments
available to it. more precisely applicable to the peculiarities of the
industry.

:.10reol'o1' , jnst. as the Connnission s responsibilities are hest dis-
charged by a. rat.ional selection of an appropdatc remedy so also it is
best discharged when the Commission nets in pnl'ticular instances not
in i' (lC'UO but after the most careful deliberation as to the best course to
pnrsue.

Sometimes t.he necessity for a1ternative a.pproaches emerges prior
to issuance of ( omp1aint. At others , the Commission only latterly hns
been made fl,nUB that the ac1jlHlicnJive approach is not necessarily
the best one.

The competiti,'e problerns confronting the Commission
that is, the anolln1ies arising out of the peculinI' syste1n

in this case

of c1istl'ibn-
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tion in the gasoline industry, have found expression in an industry-
wide clamor for a broad administrative approach. These problems

have taken on a degree of urgency which may not have been apparent
when the complaint was originally issued in this case. And the reac-
tion of the industry finds its counterpart in reactions of the Commis-
sion and the courts.
On December 28 , 196-1 , the Commission dismissed the compJaints in

four matters invoh'ing large oil companies on the ground that orders
in those cases could not provide complete or effective solution to the
competiti;' e problclns of the gasoline industry.

In The American Oil Company v. 325 1, . 2d 101 eel't. denied
6/1/6'" the Court of Appeals for the 7th Circuit tl"eJt at some length
npon the competitive problmlls in this industry. Of course, we are not
appJying that case to this , particularly to the extent that it ,vas con-
cerned with the qucstion of competiti,'e effect. On the contrary, com-
petitin erl' ect is not being questioned here. Here, the Conrt of Appeals
for the 5th Circuit and the Supreme Conrt in addressing themselves
to propriety of the 2(b) defense implicitJy accepted as sufficient the
finding of the Commission that, a prima facie case had been made out
,,'ith the requisite shO\\'ing of compctiti\'e effect. Nonetheless , the
problem presented in Amei' lean is sympt.omatic of the competitive

aberrations arising out of the peculiar distribution systcm in the oil
industry.

As pointed out in our final order in the fOllr oil cases ' the Commis-
sion has nndertaken a broad in(lnil'Y into the probJcms of competition
in the marketing of gasoline. This inquiry has been undertaken not
only in response to the CormnissioJl s conviction that this is the best

appronch to resolution of the problems plaguing this industry but also
in response to the insistent. requests of many a.nd various groups in
the industry itself as ,,' e11 as l\Ielnbers of Congress and of the COl1smn
ing public;. of course , share the Commission s concern ,dth this
problem and feel that an jndllstry-wide inquiry is the best method for
attempting to resolye these problems.

I think it espeeially import.ant to emphasize that the Commission 

decision in this case and my view s expressed herein should not in any
,yay be taken as a determination to a"oid the ac1jnc1ication of specific
(,8ses. This after all is the Commission s ultimate deterrent and there-
fore Lbsolutely ncc.cssary in discharging its statutory obligations. Fur-
thermore, there arc some areas wherein the Commission s choice of

Pure Oil Company, D. 6640 (66 F. C. 13,'16J, The 'l' exa8 Company, D. 6898 ree F.
13361. Standard Oil Company (Ind-iana), D. 7567 (fiG P. C. 1336), Shell on Compa,ny,
D. 8537 I66 F. C. 1336J.

Order of dismissal December 28, 1964.
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remedies as between adjudication and administration is far less flex-
ible, for example, in those areas of pCP 8e antitrust, violations pro-
scribed under the Sherman c\.ct and t.he Federal TnHle Commission
Act.

In the area of price c1is('l'imination hO\\"c\' Ct' , I feel that flexibility

is necessary and can be appropriately employed.
IIa..\'ng decided tlu"t the c01nplnint should be dismissed for the

reasons cited aoon:; , ncycrthelcss , t110 COll11nission , it seems to me, is

compelled Ly virtue of the Snpreme COl1l'fs opinion awl the remand
order of the Court of Appeals to consider the suhstantive issues eOI1-
fronting it in this case. To do othenyise would , as 1fr. Justice Harlan
stated, "* * * leave 1llans,yered as many questions as \"\8 ha\ e re-
sol -red. " 3

This case raises immensely important questions under the Robinson-
Patman Act and the Commission s duty in administering that Act is
not entjrely discharged by a determination to seck an administratiTe

solutiollleaving the bnsiness community and the public in the clark all
the legal and factual issues involved.

Prescinding from the central rule of Inw in the Snp1'e,m8 Court'
opinion that Sun cannot assist its dealer in meeting the dea.ler s com-
petit.ion , both the Supreme Court in a footnote to its opinion and the
Court of Appeals in its remand order raised the question whether the
2(b) defense may not be avaiJable to Sun npon a showing that Super
Test is an integrated \'Iholcsaler- retailer or , if exc.usively a retailer
one ,,,ho rcccIY8S a price concession from 1ts supplier.

Let me state at the outset that I am in complete a.greement with the
he,aring e.xaminer s findings of fact on remand that SU11 has failed to
sho,, either of these preconditions. I do not believe howeve.r that the

Commi::sion should :;top theTe and leHve l1lans\\cred the central ques-
tion vi"hether: if the prceonditions are met., a 2(b) defense is avail-
able. Since the rigorous efiect upon competition resulting from the
applicatjon of this question to the realities of gasoline distribution in
part motivated my joining in the administrative disposition of this
matter , I feel it necessary to say a word about it.

Sun can rebut t sho-wing of price discrimination , according to Sec-
tion 2 (b), by

"':: .

: sho,,-ing that CitsJ .lower price . : ':: was made
in good faith to meet an equally low price of a competitor." Thus
gooel faith meelin,q of a competito" 8 JJrice is the operative language
for present purposes ane! it remains only to apply it to the precondi-
tions of integration and price concession.

8 F. C. v. Sun Oil Gompany, 371 U. S. 505, 530.
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If Super Test "\\" ere integrated with its holesaler-sllpplier , Sun
would be confronted 11;ith an indivisible wholesaler-retailer competi-
tor ,,,hose price it could meet tllI'Ollgh price concessions to its clealers.
Since the only price, existing in these circumstances ,"Quld be the
wholcsaler-retailer s pump price, Sun need only show that price and
the fact of integration to justify a price concession to its dealer iVhich

at the dealei'\'\ election \yould em1ob1e the latter to post a competitiye
price. Sun , in granting the concession to its dealer, \,"ould be meeting
t.he price of its competitor, the "\yhoJcsaler-retailer, at the only point
of compet'itiyc encounter, the pump.

Sun eouldllot of course directly set the actual pump price posted by
Us clealer for fear of being charged \Tith price fixing, and , in granting
the concessions, Sun \yould be relying on its (lmller s desire for sur-
vival \1'hich would prompt the dealer to post a price competitiye with
his and Sun s competitor s posted pump price.

The amount or Sun s concession to its dealer "would be determined
by the difference lJehye8n Sun s dealer s priee and t.he lowered price
of the \yholesalor- retailer. The price break giv"en to the dealer could
not in any \yay reflect a narrowing of any historic different.ial occa-
sioned b:.y hrand or octrme (litIer8nces.

'\.. more diffcult problem is presented in the question whether and
to "", hat extent Sun may meet a price break granted to an independent
Supe_r Test by its supplier by gi,:ing equi\"alent, price concessions to
its , Sun , dcaler.

Assuming no integration of Super Test and its supplier, Super
Test' s price is strictly a retailer s priee and 5U11 cannot., as the
Supreme Court has said , assist- its dealer in meeting a lOITered price
posted by the deaJer s competitor; in this cn.se Super Test.

Io the extent 110\'8\"81' that. Sllper Tesfs lowered pump price is
made possible b:r a special price concession from its supplier, SlUl can
mat-c,h that price concession by on8 of equivalent. size t.o its dealer. In
snch it ('nS3 SUll S price concession to its dealer is a competitivc re-

sponse at. the wholesale level auc1 it is at that level that Sml s compet.i-
tion is locn1-

BCCfl1. E' snch a response is 20 readily snsceptible of the interpreta-
tion that it. i,s a sl1bsic1:' to a::sist its own deale.r in lleet.ing a retail
price, Sun JlfS an immense burden in these circumstances in establish.
ing the good f lith l'' (11111'cd hy the statl1tc. If the only Ia('t antilnble
to Sun is n 10\ye1' pump price po ted by Super Test , SUll cannot in
gOO( faith grrmt n concession to jts dealer in('e it does not. L:nmv
\yhet.her the JO\yer competitive ret.ail price l'eJlects greater eHicioncy 01'

hnnTed profit margin on the part 01 the retailer or historic, octane
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and brand diiferentials. Any on8 of these consic1m'ations "auld arise
out of retail pricing and of course it is only \\"ho188a10 pricing that
Sun can meet.

Sun s diffculty is further compounded by the possibiJity that the
lower posted pump price reflects some combination of the above fac-
tors plus a ,yhole.sale price concession. In such a case Sun , since it can
only lneet and not lmat a eOl1petitor , that is, wh01('sa101' , price

waulc1 have the obligation of determining ,,"hat part of the lower
posted price was account-e,d for by a wholesale price concession.

i\Ioreover, in meeting a wholesaler-com petit or s price cuncession to

its dealer , SUll cannot attach strings to the price break given its own
dertler. It can do no more than grant the c.oncession , trusting that its
dealer will meet his competitor by lowering his mYll pump pric.e. Sun
cannot engage in vertical price fixing by conditioning the price con-
cession upon an agreement by its dealer to establish a specific price
level.

Sun s burden in these eireumstances is considerably heavier than in
the ordinary 2 (it) case , largely hecause the unique character of gaso-
line marketing makes for a. somewhat anomalolls app1ication of the
,,(b) defense.

ln most industries price competition at t.he wholesale level is gO\'
erned by il desire to retain one s own customers. Other things being
equal , retailers will buy f)'om the wholesaler ,yitll the lmn' st. price. In
gasoline marketing hmyeyer the likelihood of such an event is remote
owing to invcstment and brand commitment tics that tene1 to bind
retailers to their supp1iers. In this industry the whoh::-aler meets a,
10\yer C'ompetiti '-e price in order to a void loss oJ sales occasioned 
dccn:ilsed demand at. the, retaillCl-el O\\"ing to its dealers ' highcr priced
product. Loss of retail sales win of course induce loss of ,yholesa.Je
sales. The uJtimnte purpose in both conyentionnl as ,yell as gasoline
ma.rketing is of course the same, yiz. , prl'sclTation of saJes ,' olmnc
either throngh keeping one s customers or keepillg them comlmtiti,-
Howeyer , achiC\'ing this result is , as haye stated , much more com-
plicated ln the case of gasoline for here the ,,-holesaler l1Ust tread a
nal'lQlY path in order to a,-oid appearing to as ist a retail dealer i11

meetil1g his competitor s price.
In fact , the burden upon the wholesaler in sueh a case is so great

as to ,yarrant consideration of this entire 111a1 tel' b - the. Conllnission
in its projecter1 hearings reJating to the markdinp: of gasoline.

It j3 for this reason that. I concur jn the ac1ministrati,-c c1ismissal

of this complaint.
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FINAL OnDER

The Court of Appeals for the Fifth Cirenit, on October 9, 1963

with the consent of the Commission , remanded this proceeding with
directions that the Commission reopen the proceeding and cletermine
in.te1' alia. ,yhether an order to cense and desist is warranted." The
Commission has determined that entry of a cease and desist order at
this time is not warranter1. Of. p",.c Oil 00. C. Docket 6640
(66 F. C. 1336J, The Texas 00.. C. Docket 6898 (66 F. C. 1336J,

Standa1'd Oil 00. (Indiana), C. Docket 7567 (66 F. C. 1336J,
Shell Oil 00. C. Docket 8537 (decided December 28 1964) (66

C. 1336J; American Oil 00. v. 325 F. 2d 101 (7th Cir.
1964).

It is ordered That the initial decision of the hearing examiner fiJed
June 9 , 1964 , be, and it hereby is , set. aside and that the complaint be
and it hereby is, dismissed.

Commissioner Dixon not part.icipating. Commissioner Reilly C011-
curs and has filed a separate statement. of his views. Commissioner
J\Iaclntyrc dissented for the reasons set forth in his dissenting opinion.

I:r THE J\lATTER OF

iAnGO' , INC. , TRADING AS yfARGO' LA MODE , ETC.

CONSENT ORD.EH, ETC. , I REGARD TO THE ALLEGED VIOL.\TIOX OF THJ-
FEDERAL TRADE C01tDIISSION , THE FUH PRODUCTS LABELING AND THE
TEXTILE FIBER PRODUCTS IDEN'I'IFICATION ACTS

Docket C-890. Complaint, Mar. 1965-lJecisIon, Mar, , 1965

Consent order requiring a Dallas, Texas , retailer of fur and textile filJer
products , to cease misbranding, falsely advertising, and deceptively im-oic-
ing its fur products, and falsely advertising its textie filJel' products.

CO)IPLU

Pursuant t.o the prm i8ion8 of the Federal Trade Commission Act
the Fur Products LabeJing Act and the Textile Fiber Products Iden-
tification Act, and by "Virtne of the authority ycstcc1 in it by said Acts
the Federal Trade Commission , having rr.ason to bclicye that J\fargo
Inc. , a. corporation , trading as rnl'go La locle , and :\Inl'go Dmyn-
tmyn , anc1l\Iargo Prcston , Inc" corporations , nnc1 .Toseph Glickman
and Hyman Glic.knmn , inclivic1unl1:,' nnd as offcers of said corporn-
tions, hereinafter referred to as respondents , ha \'e vio1fltcc1 the pro.


