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which they have compliecl:forth in detail the manner and form in

\\-

ith the order to cease and desist.

Ix THE )lATTER OF

IAGXAFLO CmIPAKY , IXC. , ET AL.

onm:H, ETC. , IX HEG.um TO 'n-IE ALLEGED VroLATION 01" THE FEDER.4..J

TRADE GO::DIISSIOX ACT

nockcf 2:2. Complaint , .TIme 1961-Decision , Apr. 1, 1965

PU1'snant to a remand of the case by the Court of Apveals. District of Colnmldn

Circuit , 343 F. 2cl 318 , 7 S. &D. 1112 , ,d1ich prohihited a manufacturer of a
hattery additive from using the trnrle name HLifetime Charge " the Com-

mission adopted a suPVlementary initial decisioll which reaffrmed tlll
original onlp1' issued Dec. :26 , 1863. 63 F. 'l' C. 202- , the responde11t baYing

iu(licatcd thM it did not ,"yish to continue the proceeding.

.1/1 . John 1V. Bi'ooJ,field and Jh' Sheldon Feldman supporting
the Complaint.

Jii' Aloel't A. Oaj'retta of CWTcttu OOllnihan Attorney for
respondent, J\Iagnaflo Company, Inc.

Jl?' lVeostei' fJ. Hal'JYliwn pro se.

l'l) LE::IEX' L\L IXITL\L DECI8IOX, ox REJL\Xn BY ,JOSEPH 'V. KX,(;TJL\X
::L-\RCH 17 : lDG:)

An order of the Comm1ssion dated February 18

\" mail Friday, FeunmrT HI : 1963 states as follows:
The Uniter1 States Court of Appeals for the District of Columuia Circuit. b

its judgment entered on Feuruary 4, 1965 , haYing- remanded this ca3e for tlw
further proceedings directed in its opinion of the same date:

It is orrl,cred That tile matter be, and it hereby is, reopened.

It is further ordered. That the matter be, and it hereby is. remalJ1ed to
Berning Examiner Joseph 'Y Kaufman for such further proct'E'1ings , inclm1inf:
hearings , as are necessary to comply fully with the directions contained in the
ollinion and judgment of the Court that respondent be given an expet1itious and
full opportnnity to show that its trade name can be limitrll by" tbe use of
Qualifying ,yords so as to make unambiguous tlJe claim that its product ,,-
conserye battery" charge and prolong battery effl'ctiYenf'ss.

It i8 .further on7ererl" l'hat the hearing examiner , upon comp1etioll of the
further pJ'ol'eer1ings, shal1 tile a supplemental initial decision \J lsed upon tJw
record made prior to the remand and any adtltional evidence tlwt may" he
received.

19G5 , and served

Pursuant to the direction in s:tid order to eomply with the judg-
ment of the Conrt of Appca1s , that respondent i\Iagnaflo Company,



MAGNAFLO CO, ) INC. ) ET AL. 471

470 Initial Decision

Inc. , be given an "expeditious and full opportunity to show that its
trade name eRn be properly qualified , the examiner on February 19
ID65 , telephoned Albert A. Carretta, attorney for said respondent

and was advised that hc would call back on that day. Not. hearing
from him , the examiner wrote him by letter dated February 23 , 1965
rcminding him of the telephone call and stating that the " purpose
was to arrange a.t least an informal prehearing conference this week
on the remand :' and also requesting him to ach- ise thc examiner or
to contact complaint counse1.

On the same day, February 23 , ID65 , Mr. Carretta telephoned the
examiner. lIe stated that the reason he did not call ba.ck 800ne,r was
that he had wished to talk to his elicnt iirst , that he had now done so
and that the client \yished to drop thc case because of the cost and
expcnse. The examiner assured him that he had flU open rnind on the
issue involved jn the remand whether resolved by cyidence , proposed
qualifications , or both-but suggested that, if there ,yas no change in
the client:s desire , fl letter be sent to the examiner accordingly.

By letter dated February 24, 1960 , ::Ir. Carretta ach-1sed the ex-
aminer as follows:

)Jr. orllan Drailer , President of Respondent l\Iagnnflo CompalJ:-, Inc., yes-
terday advised me that he does not desire to carry 011 this litigation any
furtl1cr and that lle wil immediately comply with the provisions of the Order
of the Commission. Consequently, tJlis is to advise you that no further hearing
wil be J1ecessary.

\ecorclingly: the examiner belieyes and finch;; that he hfls faithfuJly
adhered and conformed to the Commission s order of remand cbted
Febnmry 18 , 1D65 , as quoted abon. In particular he further fids as
follows:

1. 'The examiner has airorc1ed respondent ample opportuuity for
such further proceedings as are necessary to compl . fully ,yith the
directions of the Court of Appeals that respondent be given ex-
peditions and full opportunity to show how its trade nn.mc can be
fnlly qmtlifiec1.

2. '1'118 opportunit.y so afIorcled t.he respondent lor further proceed-
ings consisted, in part. , of the opportunity for ;;at least. an informal
preheaTing conference : the \\.eek immediately fol1mying Friday,
February 19 , H)(5, the date of mailing of the COlnmission s remand
order.

3. The opportunity so aHordec1 the respondent comprehended not
merely furthcr proceedings of an informal nature, snch as preheaT-
ing-s and the like, but, by deal' imlJ1ication and understanding,
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further proceedings "including hearings ' necessary to comply with
the directions of the Court of Appea1s that respondent be given a
"fun opportunity to show" that its trade name can he properly
qualified.

4. The opportunity for furt,her proceedings so afforded gave re
sponclent "expeditions ': as we11 as full opportnnity, within the mean
iug of the Commission s order of remanel.

5. Said respondent lagnaflo Company, Inc. , has elected not to
avail itself of the opportunity for furt.her proceedings on t.his remand.
It has , as shown above, declined even the opportunity for "at least an
informal prehearing conference." It has advised by letter that "
furt.her hearing will be necessary ' nnd that it " does not desire to
earry on this litigation any further " and that it "will immediately
comply "ith the proyisions of the order of the Commission.

Pursuant to thc direction in the Commission s order of remand that
the "examiner, upon complet.ion of the furt.her proceedings, shall file
a supplemental decision based npon the record made prior to the rc-
mand and any additional eyidence that may be received " the ex-

aminer declares and finds as follmys:
I. There has been " compJction of the further proceedings" ordered

by t110 Commission , alt.hongh these proceedings had not gone beyond
a highly informal st.age when respondent declared it " does not desire
to carryon this litigation any fnl'ther. Respondent has not snb-
mittec1 eyen informally, prol)Qsals for qnalificatiolls which might
IWlke the trade name proper.

II. Xo '; aclditional e,- jc1encc, e.. to that contained in the record

prior t.o remand hns been receiyec1 , so that there is no additional
eyic1ence. on which this supplemental decision can be based.

III. Accordingly, "the record made prior to the remanc1 ' must
selTe ns the record upon '\yhich this supplemental initial decision is
based , snpplemented only b r the informal procedures, discussions

nnd corresponclence l'cc-itec1 herein.

IV. In conclusion , to the extent it ma.y be deemed pl'ocedurally
ne,cessary, it is hereb)' rleclarecl that the exam-iner s initial decision

filed JIb)' 25 , 1062163 F. C. 2024. , 2027J, as supplemented by matters
reeitecl herein , is to be deemed the supplemental initial decision
here-in.

V. Accordingly, also, and in yiew of the responclenfs adyice that

it "\"il1 immediately comply with the order of the COIT11ission :: no
renson exists for modification of the Commission s order to cease and
desist.



BEATRICE FOODS CO. 473

470 NylliJbns

OHDETI .itUOl'TlXG S' L'-PPLE3IEl\" TAL 1:-ITIAL DECISIOX

The Commission , by orc1erissucc1 Febrnary 18 , 1065 LP; 1351 hereinJ,
having reopened this llU1Uer and remanded it to the heaTing examiner
in eomplianc.e ,yith the dil'cdiolls cont,llned in the opinion and judg-
ment of the Cnitcd States Comt of Appeals for the District of
Columbia Cirellit entered on February J , 1066 (, S.&D. 1112J; ,me!
The hearing examiner , pllrsllmt, to the Commission s order of

February 18 106'-) , ha \- ing filed a snpplemEmtn.l initial decision where-
in he states that npon remand , rcspondent l\Iagllaflo Company, Inc.
throng-it coullSel , a(hised that it. did not desire to of reI' additional
evi(1ellc(' :lncl tbat it intended to comply with the Commission s order
to cea c and desist issned on December 2() , 1063 (fi3 F. C. 2024J; and

The hearing eXHminer h,1ving conclndec1 tlmt no rcason exists for
Inouification of the order to cen,se and desist; and

The l-:nited States COlll't of '-\.ppeflJs fol' the District of Columbia
Circuit having entel'e(1 its decree on Jnrch 2 , 190:\ ordering that
respondent :il:;Dlaf-o Company, IllC. forthwith comply with the
Commission s order to ccase and desist isslled on Dee-ember 26, 1963

(63 FTC. 202"J: and
The Commission lnlyjng determined that the supplement-oj initial

decision complies with the. directioll set forth in its order of February
, 1DG;):

It 18 ci'del'ed Tlwt OIl April 24- , 1D65 , the hearing exa.miner s sup-
plemental initial decision afler remand be adopted by the Commis-
SIOn.

It i:- furthei' Ol'dei' That respondent J\Iagnaflo Company, Inc.
a. corporat.ion , shalJ , ,vithin sixty (GO) days after service upon it of
this order, file with the Commission a report , in writing, setting forth
in detail the mfmner and form in which it has cOlllplied with the
Commis.'3ion s order to eease :1nd c1c ist issncd on Dr.cembpl' 2G, 19G3

(63 F. C. 202Jj

Ix THE L"TTER OF

BEATHICE FOODS CO.

ORDEr:. Ol'IXIOX , E1T. : IX REG"\HD TU TI-U: . \LLEGED YlOL,\TIO)\ OF SEC. j OF
TI-IE CLAYTOX -\CT ,\XD TI-IE FEDEHAL TlL\DE CO;\DIISSIOX ACT

Docket 6(;';.). COillli!ailif . Oct. it! nJ.jlj - DC('isirm

, .

lIJI". , .1Vrj",

Orucr adopting, ,yith some ( :xceptions aJH1 snpl1jpllelltHl',\ findings , the con-
clusions and findings of tile hearing examine)' that:! ma iol' l)1'OCrSsor and
s('ll r of dair,\ prO(lnC1S lJeadquarten'c1 in Chicag' , Ill. , had yiolated the

1 Tile lli1m€ of tbr. re;;!!(J!1rlpnt is incorrectl

Company.
'Fin l1 l'nlpj" to cP::se ilJll desi 'c :ss\1pl! Dec.

lOGT. 71 F. T.C. 707.

t;jtptl ill the cOllpllli11t :s Dratrice Foods

, 1963, GS 1", '1. C. 10(1,"., mo(1iiC'l June 7
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