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OHDETI .itUOl'TlXG S' L'-PPLE3IEl\" TAL 1:-ITIAL DECISIOX

The Commission , by orc1erissucc1 Febrnary 18 , 1065 LP; 1351 hereinJ,
having reopened this llU1Uer and remanded it to the heaTing examiner
in eomplianc.e ,yith the dil'cdiolls cont,llned in the opinion and judg-
ment of the Cnitcd States Comt of Appeals for the District of
Columbia Cirellit entered on February J , 1066 (, S.&D. 1112J; ,me!
The hearing examiner , pllrsllmt, to the Commission s order of

February 18 106'-) , ha \- ing filed a snpplemEmtn.l initial decision where-
in he states that npon remand , rcspondent l\Iagllaflo Company, Inc.
throng-it coullSel , a(hised that it. did not desire to of reI' additional
evi(1ellc(' :lncl tbat it intended to comply with the Commission s order
to cea c and desist issned on December 2() , 1063 (fi3 F. C. 2024J; and

The hearing eXHminer h,1ving conclndec1 tlmt no rcason exists for
Inouification of the order to cen,se and desist; and

The l-:nited States COlll't of '-\.ppeflJs fol' the District of Columbia
Circuit having entel'e(1 its decree on Jnrch 2 , 190:\ ordering that
respondent :il:;Dlaf-o Company, IllC. forthwith comply with the
Commission s order to ccase and desist isslled on Dee-ember 26, 1963

(63 FTC. 202"J: and
The Commission lnlyjng determined that the supplement-oj initial

decision complies with the. directioll set forth in its order of February
, 1DG;):

It 18 ci'del'ed Tlwt OIl April 24- , 1D65 , the hearing exa.miner s sup-
plemental initial decision afler remand be adopted by the Commis-
SIOn.

It i:- furthei' Ol'dei' That respondent J\Iagnaflo Company, Inc.
a. corporat.ion , shalJ , ,vithin sixty (GO) days after service upon it of
this order, file with the Commission a report , in writing, setting forth
in detail the mfmner and form in which it has cOlllplied with the
Commis.'3ion s order to eease :1nd c1c ist issncd on Dr.cembpl' 2G, 19G3

(63 F. C. 202Jj

Ix THE L"TTER OF

BEATHICE FOODS CO.

ORDEr:. Ol'IXIOX , E1T. : IX REG"\HD TU TI-U: . \LLEGED YlOL,\TIO)\ OF SEC. j OF
TI-IE CLAYTOX -\CT ,\XD TI-IE FEDEHAL TlL\DE CO;\DIISSIOX ACT

Docket 6(;';.). COillli!ailif . Oct. it! nJ.jlj - DC('isirm

, .

lIJI". , .1Vrj",

Orucr adopting, ,yith some ( :xceptions aJH1 snpl1jpllelltHl',\ findings , the con-
clusions and findings of tile hearing examine)' that:! ma iol' l)1'OCrSsor and
s('ll r of dair,\ prO(lnC1S lJeadquarten'c1 in Chicag' , Ill. , had yiolated the

1 Tile lli1m€ of tbr. re;;!!(J!1rlpnt is incorrectl

Company.
'Fin l1 l'nlpj" to cP::se ilJll desi 'c :ss\1pl! Dec.

lOGT. 71 F. T.C. 707.

t;jtptl ill the cOllpllli11t :s Dratrice Foods

, 1963, GS 1", '1. C. 10(1,"., mo(1iiC'l June 7

.sig-702 71-
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antimerger provision of Sec. 7 of the Clayton Act. but defcrring the entry
of a divestiture order until Commission counsel and 1'2spOJHlellt submit their
l'f'commenda tiOllS.

COJ.fPLAIXT :

The Federal Trnc1e Commission , haying reason to believe that the
party respondent named in the caption hereof and hereinafter more
pa.rticularly clesignatc,c1 f1nc1 described, has vioJatec1 Hnd is now viobt-
ing the provisions of Section is of the Federal Trade Comlnission
Act (U.S. , Title 16 , Section ,15) and Section 7 of the Clayton Act
(D. , Title 15 , Section 18) as amended and approyed December 

1950 , and it appearing to the Commission that a proceeding by it in
respect thereof wonlc1 be jn the Pllblic interest , herehy issues its com-
plaint charging fiB follows:

P ARAGIUPH 1. Hespondent, Beatrice Foo(ls Company, hereina.fter
referred to as "J3entl'ice n is 11 corporation organized n.nd existing
under the laws of the State of Deb-ware

, '

with its principal offce and
place of bnsiness located at 120 South La Salle Street, Chicago
Ilinois.

PAR. 2. Bentrice is a holding and operating compa.ny. Beat.rice and
its snbsidiarie, , which are either owned 01' controlled by Beatrice , Hl'G

engaged principally in the purchase , manufacture, processing and
distribution of Dairy prodncts throughout part of the Unit cd States
and the Territory of IIawaii. Beatrice and it.s subsidiaries are en-
gaged in commerce , as ;;C01nmerce :: )s defined in the Cla.ytoll Act and
Federal Trade Commission Act.

PAIr. 3. A substantial port.ion of the growt.h of Beatrice has been
tlllongh mergers and an111isitions. Beginning in 1028 , Beatrice, initi-
ated t policy of e,xpansion b:v acqniring concerns engaged in the proe-
cssing and dist.ribut.ion of d Liry pro duets. By 1950 , prior to the time
that Section 7 of the Clayton Act IYHS amended , Beat.rice had aCCJuired
over 70 concen1S engaged in the purchase , mannfacture, processing
and distribution of fiujd milk , ice cream , lrntJ.er and other clair:- prod-
ucts. Primarily as a result of said acquisit.ions ! Bmttrice s net sales

lucre,HEed fr01l1 857 380 H);j in 1928 to $205 257 498 in 1950.

PAR. it Beatrice and its subsidiaries' operations are conducted
through various product divisions such as creamery butter, ice cream
milk , produce , cold storage and frozen food. Principal products in-
dude milk , butter ! lce cream , conclense.d mjlk , buttermilk , dried milk
cheese , e,ggs , oleomargarine , prochlce , rmd other food products. Bea-
trjce nnd its subsi(liari('s operate 90 mam1facturing and processing
plants locatec1 in '28 States , the District of Columbia and the ' Territory

Pfll'agl'Rph;; Si" nnd Be,ell ". ere amenllC'tl on the record b \' the Heftring Examiner lit
the bench h l. adr1ing- HlditionnJ COl'porate! and noncol'porate l'e!;;!)Onclents (tr, pp, 1683--
lORe! , 2052-2053 , 2057-20(9).
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of I-Ia,yaii. Sales brH,llche.s arc lTUtilltained at the mmlUfaetl1l'ing:
plants and t.he company also ope.rates 200 other selling branches in
thiJ,ty-on8 States.

PAn. 5. Eeatrice s net sa-les for all products increased from a,pproxi-
mately $20;) million in 1950 to $323 million in 1055 , an increase of
::n20 million or 589c'

Beatrice s fluid milk sales inereasecl from approximately $63
million in 1950 to approximately 8123 Inillion in 103:'5 an increase of
$60 million 01' D5%.

Beatrice s frozen dessert sales increased from approximate.1y 832
llillion in 1950 to a.pproximately $58 million in 1055 , an increase of
$2() million or 81lj-c. Frozen desserts, as used 118rein, includes ice
cream , ice milk , sherberts , ,vater ices

, "

me.1lorinet and other simiJar

frozen dairy products.

A substantial portion of the aforesaid inc.reases in sales resu1tecl
directly from the acqnisitions hereinafter described.

PAR. 6. In a, series of transactions beginning in ,J anuary 1\151 , Bca.-
t.rice has acquired all or part of the stocks or assets of the following
named corporations engaged in the pUTchase , manu f-ncture , process-
ing or distribution of da,iry product.s. ",Yhen llsed herein the term
dairy prodtl'ts" sha.D include

' '

one or :any llllnUel' of t.he follO\, ing
products: milk, cottage cheese, crearrJ, ice cream , cheese, buttel'
powdered milk , ice cream mix, canned fresh 1111k, frozen desserts
and evaporated roilk. j\Jl of the aeqllired corporations at t.he time of
the said acquisit.ons in the regular course of business , either manu-
j'actured purchased , processed or distTibntecl dairy products in and
throllghollt the variOlls States of the L-;nited States or purchased and
1'8cci,- e(1 shipments of dairy products or eqllipl11Cnt related to the
manufacture" processing or distribut.ion of dairy products from pro-
ducers , suppliers , manufacturers or processors located throughout the

nit.ed States. All of the acquired corporations , prior to and at the
time of the ac.qnisitions , were engaged ill commerce , as "commerce
is definer! in the Clayton c,ct and the Federal Trade Commission Act.
Such acquisitions include the following:

ID5l

(1) Fairfield lee and Coal Co. , Fairfield, Illinois.
(2) A. L. Bl'umund Co. , 121-125 I'V. Lake Street, IVfl1kegaJl , lIlnojs

1952

(3) Standish Cn'amery Co" Standish , :\rich.

(4) Norwalk Purc :\lik, 1m:. , Norwalk, Ohio

(5) Andalusia Dairy Company, 712 Fifth Avenue, Beaver Falls Po.
(6) 'YeHwl Dairy, Inc. , llG-118 South "\Vasl1ington Street , Enid, Okla.

(7) Lagomarcino-Grupe Compan;y of Iowa , Burlington, Iowa.
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(8) Farmer.-- Equity Cooperatiyf' Cl'CIlJH' J'Y As.'m. , Inc. , 202 E. Algt' l' 

Sheridan , Wyo.
(8) D:1Tton Ice Crellm COlllw.ny, 260 Proctor Rtl'Pct. Dayton . Ohio

1953

(10) ::liler-HansC'n Dairy, Inc. , Clarinda , Imni.
(11) Coca-CoIn Bottling Company of CJiftcm FOl'g'l" . 11H:., Clifton ForgE' , Ya.
(121 Bnclmllnn Flll'lls , Inc. , La\Yl'pJ1C'f'Yillp , Illuoi:-,

(13) Linton and Linton , Tnc. , "\Yi!llington , Ohio.

(14) Dl1bnm Dairy Products , Iuc. , 510 :.lemorinl St. , Durham . X. 

(15) Tlw Grf:v and "\Vhitc Company, AdrlJns & 1"1'(1111.;1n Sts" Titlin , Ol1io
(16) Creameries of AnH' l'ica , 324 lloosevelt Bldg. , Los Angel!':, 17. Cnlifonlia

and its subsidiaries:
Peacock Dairies. 22nd & Eye Sts. , Bakersfield. CnJif.
:,Ii ;ion Creamel'ic:,, Inc. , 541 N. 13th St. , San . , Calif.
Y:111(' llUlid Cl'C'fllnel'iCs, 2001 Fletcllll' Drj\'e , Los AIl, t'h' :,. California.
Cro\"nl City J)air , 113;; E. Colorado St. , Pasaneua. Calif
Anlen-Sunfreeze Crf'!1meries , 10:SO S. )Iain St. , Salt Lal,(' Cit . 12. l' tnl1
Idaho Creamerips . 1301 BamlOcl;: St. , Dol.'E' , Idaho.
Valley Gold Dairies. Inc. , Alhuquenl1H' , K. ::\1.
Price Creameries , Inc. , GOO . Piedras St. . EI Pa, , T(-'xns.
Dairymen s Association , Ltd. , H01101ulu. Ha,, :\ii.

19,34

(17) Superior ::Hlk Producers ' Assn. , 11709 FJ Artesia Blw1. , Artrsia , Calif.

(IS) )L1tlwws Dairies , Iuc. , ::1atlle'''8, 

(lD) The Gatewfly Creamery COmpfl1Y, 307-19 B. 7th St. , Joplin. :Mo.

If)')0

(20) Greenbriar Dairy Products Co. , 8. Tl'an.

..-

:\follntnin ::10tor8. 111('" BecJ:ler,
'Yo Va.

(21) Rose Lawn Dairies of Al'kans:ls , Inc. , Ii't. Smith , Ark.
(22) Kay s of Roanoke, Inc" Roanoke , Va.

) High' s of asbYille , Inc. , 1522 Church St.. i\Tash,- , Tenn.
(24) Dahl-Cro-l\fa , Ltd.. 661 Punallou St. , Hilo, Islaud of Hawaii. 'lpl'itor

of Ha aji.
(25) Louis Sherry, Inc. 30-30 Korthern Blvd. , Long Island City, . Y.
(2()) Sutter Dairy, Inc. , J623 ::W ., Front St. , Grand Island , Nebr.
(27) Redbud Dairy Products , Inc. , 702 N. Kickapoo St. , Shawnee , Okln.
(28) Russell Creamery Company of Hrainerrl , 425 Frout St. , Bl'ainel'l , ::Iinn.
(29) Brainerd Dairy, Inc. , 109 ,Ya.3bington Street . Bminerd, )Iinn.
(30) Baker-Vnion CooperatiYe CrC'i1Ilcry, 1109 'Vasblngton AYe. , Box 478,

La Grande , Orep;.

(31) KamH\-ba lee Cream Co. , 619 Columbia A,e. , Chul'1lston , W. Yfl.
(32) Eskay Dairy Co. , Inc. , 1501 Fairfield Ave. ) Ft. 'Wayne , Ind.
(23) Clarksburg Dairy Co. 208 Hewes Ave. , Clarksburg, W. Va.
(24) .Nnnce s Creamer.'.r Inc. , 115 . Depot Street, Brazil , Indiana.
(35) Clinton Ice Cream Co. , Clinton , Iowa.
(36) Indi:lJfi let' & FJlll Co" 301 Circle 'lmYer Blvd.. Indianapolis , Ind.
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(37) Princet.on Creamery, IIopldnsvile & Cadiz Sts. , Princeton , Ky.
(38) 1-V. J. Bratton , Successor to Twin Vallpy Dairy Products

mercial St. , F:mporia , Kansas.
(39) Grocer s Dairy, Inc. , 1701 N. Webster St. , Dayton , Ohio.

Inc., COll-

1056

(40) Kentncky Ice Cream Co. , Inc. , Richmond , Ky.
(41) Valley Creamery Co. , Inc. , K Grand FOl'l , :.Hnn.
(42) ':l'ro- Fe Dairy Co. , Inc. , 704 Walnut St. , Gadsden , Ala.
(4H) 'l' ro-Fe Dai!'y Co. , Inc. , Lewis)nug, '.renn.
(44) 'rhe Ljndner Ic(' Cream Co. , Inc. , 2029 Hopkim, Ave" ol'fo1k . Ohio.

\R. 7. In a series of transactions beginning in January 1951 , Bea-
trice has acquired ill! or part of the assets of eigl1ty-seyen clairy pl'Q(l-
net concerlls , located in hn ntT-fh-(' States which are individually
owned and ,yere not. corporation . Such acquisitions include the
fo11()win

(1) "Wayne CJ'f'flllery. 112 ,, . Third St. , Wayne , NelJrnska.
(2) Linl;: Dairy, 313 S. 13th St. , Chickai3lw , Okla.
(3) Benton County Dairy, 102 'I". First St. , Fowl('r , Ind.
('1) Claggett DnilT, Sharon Yalley Hd. , HFD Fa, l\ ewark , OlJio.

(5) Jobnson Dairy, ::Inin & First Sts. , :.In!yane , Kansas.
(6) The 1!-'anuf'l's Creamery. Le .:Iars. Iowa.
(7) ::IoderIl Dairy, WaynetO\yn , Ind.
rs) Dixie Dairy, 313 K Seminary St" FloJ'('!1ce , Ala.
(\) ()T(.rga'ard Dnin- Stores , 1845 ;' R" St.. , Lin(;oln , Nebr.
(0) The Superior Dah'.r, 411 W. 6th St. , Pueblo , Colorado.
(1.) Larry s Dairy, 514 North ?Inin Street , Kingfisher , Okla.

(12) Hanoel's Dair , 823 Korth GnU , HOlc1euYile , Okla.
(13) ErnE'st B. & Iargaret E, KnlH'r , \DO ::lullJerry Ayl'" ::Juscatinc , lo\yn.

(14) ?\If'ado\ybrook Creamery, Emporia , Kansas.
(15) Letm r Dairy, 220 Tenth An , CounciJ Bluffs , Jo\"a.

(1G) Spl'ingbroo!; Dairy, De"\Vitt , Iowa.
(17) Caffey s Guel'11Sf'Y Dairy, 3-100 W. 11tb St. , Pueh1o , CoJo.

(18) Del Rose Ice Cream Co. , .:Iurray, Ky.
(ID) The Latta Ranch Dnin' . Bl'ooJdie1d. :\10.
U()) CUJl('s\"lle Dairy. Couesdlle , Ohio.
(21) Re(l Oak Dairy, Hell Oak. JO\Y;1.

(22) Bianucci Ice Cream Co. , Bloomington , Illinois.
(23) O'Neil Dniry, 1:. Prairie A,e. , Goodlflllc1 , Ind.
CZ'l) l1ichan1 L. Franson , R. R. #2 , Gooc11anc1 , Ind.
(2;5) Meredith Dair , \Yest of City Limits , Clteypnne , Wyoming.
(2G) The Athens Creamery, Athens, Ala.
(27) P8nlus Dairy, llensselner, Ind.
1'28) Princeton Dairy, 327 K. Main St. , Princeton , Tnd.

(2D) Welchel' Tce Cream Co" Sencca , Mo.
(HO) :\IcAilster BrGf'. Creamery Co" ::I 1lcE'1inc lo.
(3J) Cambria Sales , m."j Ogle St. , I.JIJlnslmrg, Fa.
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::2) Kewlancl Dairy, eodesl1a , Kansas.
(33) Xeligh Cl'emnery, Nelig11 , KeLr.
(34) Callison Dairy, 115 "\Yasbing-ton St. , Clinton , Illinois.
(35) Snni-l'ure Dairy, 701 N. Pecan St. X01yata , Okla.
(36) P. Calistri &, Sons , 32. 326 F'allowfield AYe. , Cl1al'lel'oi , 1'a.

(37) Philp s lee Cream Co. , if) 'II'. 231'c1 Aye. , Gary, Ind.
(3S) Fisher s lee Cream Shop, lID X "itl1 St., Beatrice, l\ebr
(39) Hanson s Dairy, 501 N. Log-an AYe" Dallyi!e , Illinois.
(40) Dail'yland Ice Cream ('o11pa11;\- , Twenty-SeH' ntl1 & "-Ugus Hoad , Sllluoy-

gan

, "'

isconsin.
(41) Greeley Creamery, Greeley, Xebl'.
1.:12) Smith Dflil'.Y, Colnmlrns , Nebr.
(43) Seidel Creamery Company, Bay City, :.Uc11.

(44) Pearman Dair , S. Plummer St. , Cllanl1te , Kansas.

(45) Geo. C. Kruse Horne ::Uade IcE.' Cream , Dubuque , Iowa.
(4li) Home D,=1iry, lt. Cannel , Ilinois.
(47) l'ettibon Dairy Co. , 387 Connecticut ATe. , Rochester , Pa.
(48) Drinkmore Dairy Co. , 7.10 Sheffeld Road , Aliquivpa , Pa.

(49) Stransc1ale :Farws Products , 5231\1ain St. , 8nvannn , Illnois.
(30) Jolmson Tre Cream Co.. \Vinnpl' S.
(51) Patzner Dairy, G1!ttenberg-, Iowa.
(52) Ho:val Ice Creflll Co.. :'\faguol;:eta , Iowa.
(53) Durlwll Road Dairy, Dnrbmll Hel. , CIHt!1el Hil , N.

(54) Dunm:ver Dairy, RFD , Lindsey, Ohio.
(;1.':) Elkhorn Farm Dairy, 14::4 Elkhorn R(l. , \Vat. onyiJe. Calif.
(56) Harris Dairy, 40th & J?rrclerick , St. ,Toseph , iUissolli.
1;;71 Enstsiele Dairy, 101 i\le1Jtal An' , Santa Cruz . Ortlif.

jS"i Ie1lewHd Dairy, Scottsbluff ehr.
(39) Butler s Creamery, 100U BrOl1(h\-ay, Scottsbluff , ::e111'.

(GO) Piedmont D 1iry, Vernal , Utal1.
(Gl) Schuler Dairy, Sayamw , Illinois.
I,(j:n Baywood Farm J)ain , 737 San Benito St. , Hollster , CaHf.

(63) Bayard Sanitary Dairy, na anl , Nebr.
(61) C. C. Armstrong, Hnnts\"ile , Ala.
(65) I.ester s Ice Cream Co.. Hobbs , K 1\lexico.
(GG) Yellowstone Dairy, 1048 E. Yellowstone , Casper , \Yyoming.

(67) :\lidyale Dair;-' Farm , IGOO Thirty-Eighth Avenue , :\lo1ine , Illnois.
(68) Sbomont Ice ('ream ('0. , 104 First AYc. , Xorthwpst, Cedar Rapics , Iowa.

and Monticello , Iowa.
(60) Costello s ::\1endota Creamery, :\lelldota , Illinois.
(70) John H. Costello Co. , 415 Delmar St. , St. 1.0nis , ?llo.

(71) Squire Ice Crpnm Co. , 110 S. Blossom St. , S!1enaIHlonh , Iowa.

(72) Steele s Ice Cream ('0.. " cst Plains , Mo.

(7B) Rose Lawn Dair:-, ?lleAlester. Okla.
(i4) Blue Bonnet Ice Cream Co. , Franldort , Ky.

(75) Delisle Distribnting Co.. 127 :\lorgnn St. , :\1anchester , X,

(76) W. II. Hammond , Seventh &. Kansas Sts. , Great Bend , Kansas.

(77) Greenwood County Creamery, 200 S. :\Tain St. , Em' elm , Kansas

(7S) The Harper Creamer:-, 824 Central Ave. , R\lrl!l, , Kansas.
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Welton Sullvan , 102 K. l,ncolll St. , Odessn.. Tt.'xa,

,;.

Lucas Dairy, Grafton , ,Yo Va.
Russell Creamery Co. , Superior, '''is. ; Bemidji , :\Iinn. ; Fergus Falls

) )

(SO)
(Sl)

MinD.
(82) Spring Grove Dairy, Greenfield , Ohio.
(83) Pul"ty lee Cream Co. , Clal'kSYile , Tenn.
(84) 'Vilsouice Cream Co., 107 Elm St. , Urbana , Illnois.
(80) 'Walker Ice Cream Sales , 1000 E. Bl1nettc St. , LouisYille , Ky.
(86) ::lorning Star Dairy, Cadiz , Ky.
(S7) )lcPllel'SOn Dairy 'of 'V311n01'e , 320 S. 9th St. , \Ynnol'e

, :\

ebl'.

PAn. 8. Beatrice s grcflt size and financial resonrces , in relation to
that of it.s competitors , together with its product and geographical
diversification , may give and have given Beatrice the power, in the
conrse and conduct of its business, to do flmong other things the
following:

(a.) Expend substant.ial sums to make interest or non- interest bear
ing loans to cllstomers and potential customers.

(b) l',Iake loans of (',quip1nent and facilities in substantia.l amounts
to its customers and potential custome.rs.

(c) Sen equipment and facilities to customers and potential
customers at prices that are substantially less than the market value
of said eqni pment and facilities.

(d) Pay substantial sums in the form of rebates to custome.rs and
potential customers in advance of being earned.

(e, ) :JIake substantial payments to customers and potential cus-
tomers in the form of gifts or gratuities.

(f) Expend substantial sums for performing service of value for
its customers; e. , repainting the cllstomers establishment.

(g) Charge favored customers and potential customers discrimina-
tory prices.

(11) Expend substauti,tl sums to promote its various brands through
advertising and other promotions.

(i) lIirc key employees of competitors eliminated through Bea-

trice s acquisitions.
(j) Enter into express or implied agreements or understandings

with cllstomers and potential cllstomers which may have and do have
the eflect of e,xclncling competitors.

-\n. 9. The acquisitions listed in Paragraphs Six and Seven herein
either inc1ividnal1y or collec.ively, may have the effect of substantially
lessening compe.tit1011 or tending to create a monopoly in the fo11o\'-
ing "ays , among others:
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(a) Industry-wide concent.ration of the pnrclwsc: ma,nufa,cture
processing or distribution of dairy products has been increased;

(b) Actu l and potential competition between Bcatrice ane! the

acquired corporations in the purchase , mmllfactnre , processing or

distribution of dairy products may be or have been eliminated;
(c) The acquisitions by Beatrice ma:y enhance Bea.trice s competi-

tive advantage in the pure1wse , manufacture , processing or distribu-
tion of dairy products to the detriment of actual or potential com-

petition;
(d) The acquisitions pj'O\ idc Be trice with dditional facilities

which Beab-ice, may utilize to extend practiees identical or similar
to those hereinbefore described in Parngraph Eight to t.he detriment
of actual or potentia 1 competition;

(e) Competitive l1annfacturers purchasers , processors or distrib-
utors of dairy prodncts may be foreclosed from a, snbsta,ntial segment
of the ma.rket in that Beatrice has eliminfltcc1 the acquired corpora-
tions as potential supp1iers 01' cllst.omers;

(f) Independent business concerns hn \-e been eliminated from the
Dairy Products I ncll1stT3'

(g) Actual and potential compe.titionin the PUl'ChHSe , mGllufl1etllre
processing or distribution of clairy pl'odncts may be substantially
lessened.

PAR. 10. The foregoing acqllisitions alleged ancl set forth in Para-
graph Six constitute a violation of Section '7 01 the Chlytcn ..:e1 (13

C. Sec. 18).

PAR. 11. The constant. and systemntic elimination of actual find
potential competitors and othenyise le sening of competition by the

means of the aC((1lisitiol1s dei-cribec1 ill Paragraphs Six rmc1 Seyen
herein are rdl to the j)l'ejnc1ice and injury of the pl1b1ic flnet constitute
unfair methods of competition ancllUlfail' acts tl uc1 pract.ices in C011-
n1C1'ce ,\ ithin the intent and meaning of Section 5 of the rederal
Trade Commission Act.

PAR. 12. The foregoing acquisitions , acts and practices , as herein-
before, aJ1eged and set forth

, ('

ol1stitute fl vjolntiOD of Sectjon ;) oJ the
Federal Trade Commission Act. (1011" ('. Ser. .05).

JI'i. F. P. Faauella and Jf)' Petei' If. Bleakley supporting the
eompJaint.

J/?'. Tlw1n(J8 A. . Reynolds Jh' Ed' lC(tl'd L. Foote and Jh' Edn' Ctnl

J. lVendT'ow. of 1Vi1J8ton , Strawn 8J1iith. Patlci' 80il and .lIp. .John
r. Fox of Chicngo , Ill. , for re.spondent.
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L. Durham Dairy Products , 1nc__--__---

--- --- ---

:\1. Westl"rvile Creamery Cornpany_
N. Lindner Ice Cream Company - --
O. CommL1nit r Creamery - - - - - -. - 
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S. Yalky CrennH:ry Company, lnc_
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----- -------- - 
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CONCI. USlOKs-Continued
1. As TO THE ACQUISITlONS-Continued

1. Durham Dairy Products, Inc_

----- -----

1\1. Westervile Creamery Co. and Other Ohio Acquisitions---
N. Lindner Ice Cream Company_

---- -----

O. Community Cl'camery__

- -

P. James S. 1Jerritt Company_

- -

Q. Arden Farms Co. (Linwood DivisionL----

- -

H. Gatmyay Creamery Company___

--- -

S. \ alle - Creamery Campan?, lnc

---

T. A. L. Brnmund CompallY_

C. Lagomarcino-Grupe Company__

- -

. Clinton Ice Cream Compnny--

--_

'V. Andalllsiu Dairy Company_

---- ---

X. Coca-Cola Bottling Co. of Clifton Forge, Inc. (Peerless

Creamery Division) ---- - - - - 

- - - - - - - - - - - -- - - - - - - - -

Y. Ritzmann lee Cream Company, 1ne-

Z. Farmers Equity Co-operative Cream cry Association , Inc_

1. Rose Lawn Dail'i()s of Arkansas 111C_

-- -

2. Dahl-Cra- , Ltd_

___ -- -

3 Other Acql1isitions_

- -

II _ \.5 to the Other Pl'actices- - - - - - - 

- - - - -

FI:\_\L CO:\CL"CSIO:\S OF L.\W_

- - --

TILE RE"-IFDY_

ORDER

- -

ST.\.TIDIEXT OF PHOCEEDIXGS

The Federal Trade Commission issued its complaint against the
above-named respondent on October 1(- , 1956 , charging it with haying
violated Section 7 of the Clayton Act, as a,mended , and Section 5 of
the Federrtl Trade Commission Act , by reason of the, acquisition of
131 dairy product companies. Forty-four of the acquisitions are

alleged , ill P,uagraph Six of the cOllphtint , to inyolve corporations
engaged in commerce. Eighty-seyen of the acquisitions are al1eged
in Paragraph Seven of t.he complaint., to involve concerllS which were
ind1vidually owned nnd ,,' ere not. corporations. On mot' ion of COllllSel

supporting the complaint , n1ade upon the record at hearings held
September 23 , 19;)8) :March 24, 1960 , a.nd Septcmber 12 , 1961 , re-

spectin Jy, Paragraphs Six and Sm;en of the complaint ,,-crc amended
so as to include 33 adc1itionnJ corporflte acqnisitions a)1l 11 additional

llollcorporatc acquisitions , bringing thc total number of ac(plisit.1ons

chal1enged by the complaint to H6.

The corporate aCfluisitions , as set forth in Paragraph Six 01 the
cOlnplaint , are alleged to constitute fl violation of Section'! of the
Clayton Act. All of the acquisitions , hoth corporate and Jloncorporate
as set forth in Paragraphs Six and Seven of the complaint, arc
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lle.ged to constit.ute part of the "constant and syst.emat.ic elimina-
tion of actual and potential competitors ' in violatjon of Section 5

of the Federal Trade Commission Act. It is alleged ill Paragraph
Eight of the complaint that as a result. of respondent' s size , financial
resources and diyel'sification , it has the power to enga.ge. ill various
types of business practices, including the making of loans to cus-

tomers anc1 the grant1ng of l'elmtes and discriminatory prices. Such
practices , as well as the acquisitions , are allcged to constitute a viola-
tion of Section 5 of the Federal Trade Commission Act.

Respondent fi1ecl a combined answer and motions to dismiss and 
strike, portions of the comphint on .TflJllary 3 1057. In its flns'Wcr

respondent admitted , in substance , the making of the acquisitions
referred to in the complaint , and the fclct that certain of sa.id acquisi-
tions involved corporations engaged in commerce , bnt denied t.hat it.
had violated Section 7 of the Clayton Act or Section :J of the Fedeml
Trade Cummission Act. It 11m-eel to dismiss t.he cOlnp1aint and to
strike those portions thereof that c.harged the il1egalit,y of activities
ot.her t.han the acquisition of corporations engaged in commerce.

Pursuant to notice duly gin:'n, a pre- trial conference was convened
in this proceeding on .Jannary 15, 10;)7. Follo -ing said conference a
pre- trial order ,,-as issnecl hy the undersigne.d on Febl'llnry 8 , 1957

reciting the variolls stipn1ations and agreements that had been reached
by the parties , including, among other things , agreements that (1)
counsel supporting the complaint \yould not seek any order requir-
ing respondent to cease ancl desist. from engaging in any of the acts
and practices set forth ill Paragraph Eight of the. complaint or any
order reqniring respondent to (livest itself of the stock 01' assets of
any company acquired priol' to H);")l , an(l (2) respondent s motion to
dismiss the complaint or strike Ya1'1011S allep:at.ons thereof ,,-onl(l be
helclill abeyance until at. least. t.he close of the cnse- in-ehief.

IIearings for the reception of e\"iclence ill support of the complaint
e.re commenced on -:ral'ch7 , 19;)7 , and continued at inten-als until

Se.ptember 12 , 1061. At the conclusioll of the case-ln-chief respondent
agreed to proceed \yith the of1ering of testimony and otheT evidence
in opposition to the complaint, and that ruling on the motions to

dismiss and strike filecl with its ans'n r could be withheld nutil the
close of all the evidence. :Hearings for the, reception of defense evi-
dence were thereafter held on Y:1liOliS elates between October 23 , 19G1

ancl )Iay 8, 1062. Helmttal and slll'- rebuttal evidence were thereafter
receiyecl at heRrings held behyeen ,T uly 31 , 1062 , and October 1 , 1962.

A considerflble portion of the pyidence in support or the complaint
eonsists of docl1nentary eyidence, obtained largely from l'esponchmt.
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ineluding basic descripti,'-e and statistical informaJioll concerning
each of the ar,cpisitions inn)h-ed in tLe proceeding. Complaint c.ounsel
also callcd );j ,yitlle: .':es to testify, (Jf whom 11 were respondent's
offcials , hyo wel'e (' r!l1l1l1:-sion ('conoJl lists , one was an offcial of t.he

llited States l)ep,uTment of .Agl'icr:tnre. and one was it trade asso-
ciation oHicial. Hesrondent called 7 :1 witnesses , of whom 28 \', ere, its

own ofIcinls 01' Wen.: i'ol'mt'l' mnlcrs 01' employeps of aC(luirccl com-
panies, allli the LJ;1bJll'D '''ere mainly independent expert ",yit.nesses
including professors of il J'icl1ltll)'1 ecollOlnics and industr ' person-
nel familial' ,yi:ll technological trends in production and packaging.
Bespondent abo .introduced a considerable amount of statistical and
economic doc1lw:ntary evidence. The record here.in consists of 4 750
pa.g(' S of !estimony and approximately G 10 llunhered exhiLits. ?\rost
of thc laUer consist of multi-paged clocmnents , ,yhich are compiled
iu over 35 Y011l11eS ilnd aggn-:gitte many tho!1sand:; of page,:.

Except for one l1enring in Chicago, all he.arings were held in
\Voi:hington , "D.C. This ",Ya ; nwde- possilJle in large mensure by the
eoopenltion 01' cOllllsel for respondent

, ,,-

ho agreed to bring to \rash-
ington at nc expense to tbe Coyernnwnt , n1liOllS of rcspond-
ent's ofucials CtlUed llS ,,' jtnes es in llpUOl't of the complaint , and
arranged to produce in \Yashington , D.C. all 01' the ,,- itnesses in snp-
port of the defe,llse case, As n result of the cooperation of both connsel
a substantial i1ilHHmt of c\- idence in documentary form was oflcl'ed
pl1Ji:Uant to stipulntion ancl agrf'eJlwut , tll1S a\'oiding the calling of
n consider(1)le llllmucr of witnesses.

All testimony taken in this proceeding "-as duly recorded , and
s11ch t.estilllOny and all other e,"idellCe hnye been fiJed in the offcc of
the (10mmissioll. All parties "' ere represented by cOlllsel , participated
in the he,lrings , and were afJorded full opportunity to be heard , to

eXfunine and cross-examinc \yitnesses , and to introdl1ce evidence bear-
ing on the issues. .At. the close of all the evidence, and pursuant to
leayc granted by thp unde.rsignecl , proposed findings of fact , conclu-
sions of Jaw ,lncl an order , together ,vith supporting briefs or legal
memoranda , werc tiled by compbil1t counsel on December 19, 1962

and LJy responclent on Decr,lnbrl' :20 , ID() , an(l replies thereto were
filed by both sides on .Tanllary 31 , If)()3. On motion of connsel sup-
porting the complaint: and pnl'mant to order of the nndersigned

m amended proposed order "-as filed on :Jlay 2 , 1063. A memorandum
ill opposition to said (lmpnde.d order was fiJecl by respondent on :.Iay

, IDC:J, 011h1 a reply to such l1elloranclmll "'as fiJecl by compIaint
COll l.se 1 on 1I1ny ;-J , 19G:j, The proposecl findings, replies , briefs and
mp'IlOl',llcla filedb,r the plnties aggregate O\-er 1200 pages.
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Afte.r having revie,,'ecl the entire record in this proceeding, and the
proposed findings l conclusions and order , including the motioll t.o
dismiss and sr.ike contained in respondent's proposed filldillgS Hnd
based on his obsen-ation of the ,,-itne-sses, the undersigned nwkes the
fo11mying:

FINDIXGS OF F

J. TIESPOXDEXT 1\1\D TIlE IXnCSTnY SE'lTIXG

Ide.ntity ancl En8ines8

1. Jiesponc1ent, Beatrice Foods Co. / he.reinafter referred to as

Beatrice " is a corporation organized and existing under the laws
of the State of Deh,, "re , with its principal oflce and place of bnsi
ness located at 120 S0l11:11 I.' aSa11e Street, Chicrtgo , Illinois.

2. Beatrice is a holding and opcrating company. It and its sub-
sidiaries (which are either owned or controlled hy it) are engaged
principally in the purchase , Inal1ufaetul'e , processing and distribution
of (1111'Y products throughout yariol1s parts of the eontinentall nited
Stab)!; and Hnwnii , as wilJ hereafter be more specifically describeel.
Beatriee and c.ertain of its subsidiaries nre also engaged in the manu-
facture, processing and c1ish'ibntion of other food products in yarious
parts of the Cnitec1 States.

Grmvth

3. Beatrice is an outgrowth of the partnership of I-Il1skell & Bos-
worth , \Vl101esa1e pl'oc11\ce dealers , \vhich was founded ln 1891 in
Beatrice , Nebraskn , nnd began to churn butter in 1804. The company
was incorporated in the State of Nebraska :in 1897 under the name
Beatrice Creamery Company, and was re-incorporated under the laws
of Imva in 1905 and lmdel' the laws of Delaware in 19Q4- re.taining the
Bfune 11ame (eX IGl). The present name. , Beatriee Foods Co. , was
a,lopted on ,) nne 1 , J 9J6 (CX J 8J) 

1. Up to 1928 Beat.rice ,,,as principal1y in the butter, egg and
poultry business. Subsequent to that time It began to c1iycrsify its
product lines in the dairy field , particularly in fluid milk and ice
cream (eX 11)6 B). This involved, Hl110ng other things , the, acquisi-
tion of a number of other dairy concerns. Bctween 1928 nud 1930 it
acquircd oycr 70 concerns engaged in the purchase" manufacture
processing and distrilmtion of flnid m:ilk ice cream , butter and other

1 Proposed findillgs not herein doptec1 , either in the fOl'JJ IJrOIJosed 01' in snbf'tance, are
l'ejecter1 !IS not l1ppor(e(1 by the €vi(1ence ('1' a inl'oh- jng immaterial matters.

'11H' name of the respondent is ineonccrJy . tnt('c1 in the C'omplnint :1S Beatrice Foods
C(1!Jpi1n:,
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dairy products. Its net sales increased from 557 389 195 in 1928 to

$20,),257,498 in 1950.

is. Fr0111 1031 to 1961 Beatrice aC(luired 1T5 dairy concerns. Its
saJes of dairy prodnets increased from $19J 732 000 in the fiscal year
ending February 28 , ID;:Jl : to $311 G42 OOO in t.he fiscal year ending
February 28 , 1961 , rep1'esenting an incrcase of approximately $117

000 000 in the 10-yea1" period (CX 28, and ex 306). The sales of the
aC(lllil'ed companies in the last fnll year prior to their acquisition
amonntec1 to $14:7 4;")9 201. 1 ::iaking clue allowance for the fa,

ct that

respondent llay have lost SOHIe of the, YOhllne which it acquired , it
seems reasonable to infer that. the bulk of respondenfs $117 000 000
sales .increase uet"ee.n 1031 and 1961 came from \'olmno which it
acqnired. Of 1"espondent"s total dairy soles of S311 542 000 in 1951

$113,077 000 , or 3G;i came from the plants of concerns which it
acquired hetween 10,,1 and 1061 (eX 306). Since the latter figure
does not include the yolmne of acquired c.oncerns "which respondent
transferred to its exist.ing plants , it. seems evident that over one-third
of respondent's 10(;1 clait' - sales is nttributable to the acquisitions
which it made between 1Djl anc1 10Gl. It 11ay be noted , in this con
nection , that the $113 000 000 :fgure , I'e,prescnt,ing the volume of sales
from acquired pbnts still operating in IDGl , 1S substantially identical
,,,inl the om0111t or l'espolldenfs sales increase behn en 1031 and 1961

yiz Sl17 OO(\UOU. Of tlw 8113 000 000 in snles from flcquired plants as
of 19G1 , appl'oxirnatcly 80G 000 000 represents sale.s from plants of
compimics vi"hich compla1nt cOlllspl c.aim were in commerce at the
time lhey lrcre. acquired.

G. In addition to da,iry products , respondent is engaged in the
Inanur,lctl1re anel/or ,sale of other food products. In 1039 it began the
distribntion of frozen foods , primal'iJy the Birds Eye brand. It also
operates a Jll1moer of Pllblic cold storage lrarehonses. In 1943 it

acquired La Choy Food Products CompalJY, a large nUUlufnctul'e.r of

3 RhPondent contenr1s that it only acqnired IGS concerns, c1nimi!1g tbnt complaint
connsel lJave hnpropedy connted as separate COllcerns , certtlin related companies which
were simultaneously aC(juirecl

! The nbovp n;cl1l'c cloes llot il)cJm1e tlle "nJps of 2S of the sl1Hdlc!' l'Ollp,lnirs , for wl1icb
(lol1ar sales figures are not available jrJ the reconl,

5 The above figure for plants claimed to be in commerce includes sales from pl:1nts of
tIle folJo'\'ing aC(juired companies: Dothau Ice Cream Co, . Durham Dilil'Y Products Co"
Tl' Fe Dairjps , .Bos'\-rll Dairies

, .

\ssodated Dairy I' WCltlCtS, ;\IeJH' rn-FusselJ, Clarksburg
Di1iry, Creameries of America, Comm11nity CrelllJery, Greenbrier Dairy Products, and
-\, L. Brnmund Co. It does not include s "lles of Dairylaud Filrms and Valdair Creamer,\,
or WE' 1cnme Crca1ien., which were acquired after the close of the fiscal :rei'l' 1961. the

l'il!' for wJdeh there (Ire nJes figures of Bentrice s pl:1nts in evidence. The sl"lles of
these cODlpnnies ill .1DGO ,,-cre: DniJ'yJRnr1 and Yaldair 83';WO, OOO, (lIH1 We ten'ilc
$l:j, OOO,
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Chinese fOOlls. It has since acqn.in'd a llUlllhe1.' of ot:,e.:' mHnl1.t \;:tn C'l'''

of food and related products including D. L. CJark Caudy Co.
Richnnlson Co. (mints), fario s Food Products (oJil es and oil),
Hand Pickle Company, qnire Dingee C'ompaltY (pickles r,ad pre-
serves), L,ntz & Schramm (pickles :1wl pl'eSeTYES), Browll- Iillcl'
(pjd::le.s and pl'eSelTes), hccld-Bnl"tush (mnl' !'Ear ne), Tasty Foods

Inc. (potato chips), Gebhardt Chili POInter Co. (:Jexict1ll :rooc1s),
Mitehell SYl'llp & Presel'n Co. I. . r. 1:Iallm., ny & Co. (cundy),
l\osnrita l\Iexiean Facch. nlld /\.cbms Corp. (snack foods). ?\01l(" of
t.hese nOllchil'y- pl'odnct. p. c(1\lisitiol1s is c.hallenged by the complaint.

'Iota) S,des E,ight Lal'ge-st Dai.ries

7". 1- e;,ponc1enfs total illes in In;) H)(in \Y(,1'P -i.

(j,

IJ)U(J. Tbi in-
cludes both (birT pl'oc11lcts Hnd nondairy pl'Ocl11CtS. The total sales of

the eight dairy companies ,,-jth the Jnrge:'t sf1Jes Onclnding nil prod-
ucts sold) were S :)7S 183 OOO (CX -nG). Hespondent.s sales volume
in H);,)D- IOGO made it. the third among the eight large t cbiry ' om-
panies. The totni nles oJ ench of these e1ght (1air - ('ompanies, in

order of rank

, "-

ei' e as follows;

COmpall!):
ational Dniry Products Co. 

--- _._------

Borden Co. -

---- -- -- - - - - - - -

Beatrice Foods Co. --

--- --_ _--_. - -

FOl'Pilost Dairies Co. -

------- ---- -- -- - .

CamEl tion Co. --

-------- ---------- ----

\.rden Farms Co. --------------

Pet ::ilk Co. --------

----

FaiJ'ilont Foods Co. __n_ __n_

_----_._ ----

Sale8
($000)

Sl. Gu7 17U

n;jG.

-+-+:

O;jf)

j,3G.

411. ()2!J

:364 806
lWi

D7. 203

Totnl - -----_u_-----

------ ------ - - ---

- .1 578. 183

The sales of these eight companies , as it group, have increased by
Blo/ sinee 1950 , with respondent haying the third largest pereent,age
increase (CX 350). The, chnnges in sa1es have varied among the e.ight
companies as foJlows:

COmp(l11!J:

Xatlollal Dairy Products Co. -

___ ___

Borden Co. --

--- _.- - ---- ---

Beatrice Foods Co. --

----- ___ _--

_u_

---

Foremost D8iJ'ies Co. ---

---- --- --- ----_

u_-

---

Cn rnatioll Co. ------

---- ---- ---- ---- --------- -----

Arden Farms Co. -

------ ----_

_--__nn_u__--

-----

Pet :\lil Co. ---

-----__

u----_n___--_n--_

_--__ ---

Fairmont Food Co. --

Pen::c1It clwnge in sales
(1950-1960)

+8.'
+51

+116
+807
+63

+262
+42
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Concentr,ttiol1

8. Bottle\l fluid llilk and :rc'ozen dessc:rts a('connt 1'01' the largest
perce.nLlge of the )alei' of mOSl tb iI'.\ comvnnies , othe.r than the
elatiyely f, w cOlllw,nics speci: t!izillg in p,lrti(:lllal' products sHch as

Lmttc- , cheeses or conc1en:-P(llllilk. In H);il , 0\11' of clairy sales of i ;31l

lJ.:2 UOO , res )Qnd('nt.s SellE'S of bottjed J-heiel milJ, ,mcl (:1'2,111 ,,- ere. $l
LG2 uon and it sn Ips of frozen (les ;t'rts \';e1'e :)i3 it:l i1Ui) (ex JUG).
\.Jl nnaJy:-i.'j cr tile m \l'ket :31wl'E's of the Jeadillg c()llpHnies ill term
of these t\yO Fl'incip,d pi'uducts d-fords ,i lneaningfnl mensnrenH2nt of
the extent of (,01H'E'n\:r, t:oll in the dairy inctlst.l'Y. The record (lis-
doses that. in lL1;i,'; (tile latest :2:U for \\"bich tlw l' ccorc1 contains sneh
dat,l) the ndl1C' of sLit:llH'llts lJY l:liJlllT:lcturillg c8tah!ishmen1sin the
Cnitecl Stnt-(.! . of lJottJecl 111ilk llnd cre, llJ (inclllclillg Imttcl'miJk

choeolatc mil k (\lHl at hex lnil k dl'lnl,:s) \ c1llollui' ed to J , ;ji (\ ;j18 UOn.

In the sallie yenl' the. "aIlle of bjpmeJ1ts of frozen drsserts (including

ice ('re , jct's , rl'OZerl de s(,l'ts COlJLlining fats other than bl1tter fats
CLnd other frOZPH clairy products) auwl1nted to 1)3T iO-t,n()o (CX

n nlld F) :
In 10;'8 respondent. ranked fonrth among tlle large compani("s in

the value of shiplnents of fluid mil1 and forzen de8serts , l'espeetiyely.
Eight companie3 nc-counted :for ;:n % of the \ allle of shipments of
fluid milk , and nine companies nccOlwtec1 for 1"1."1% of the yalne of
shipments of frozen desserts, The incliyjc1l1nl companies ' respechye
shares of shipments o:f each of these proc111cts ""e.re as follows (CX
'126- D and F) :

o The jigures abo'-e l Rf'd nrp tnken from the off('inl ng-l1!e of the 1:. 8. De!J lftment of

Commerce, Buren.n of the Cen . Hes!Jonrlrnt conten(1 t!Jat l1ch flg11rcs c10 not nfford 

proper basis for determinin,,\ concentration in the clair " indl1str " because the:," e:;c!ude
shipments by small processors ,,1"10 (10 not Jile reports with Censn , nno hence tbe re-
ported figures understate tl1C " uniye!' " ng1.1res and oyer. lte the market shnre of tlle
large companies, Respondent e tillat!'s tlJit th!' Bl1n an of CI'IJS\;S Bbl1l1' reflect only 78%
of tbe act\l::l yalu€ of shipments of fluid mi,k. Ko estimate is mnde cOIlcerning the frozen
dessert shipments, except that rcspOllr1en( con(enr1s the - :1!'e "u1Jclel'statcll- probnlJly
nI1J1rrdably. Tlle c:l:1miner is of tlle opinion that. ,,"!:ll' tllPre is j1rol),!lJl (\n,e l\\(lpr-
statemeut in the total fip;ures of ,-allJ!' of hipllcnts h \ !'elS(ln of tlle noni!lcJu ioll of thr
shipments of tbe nonrepol'ting sllaJlcr proccssors, ne\ertheles , the offcial Burenu of

Census flgi\!''s . i\ tl!C lJod complete S(,t of fig;lles whidJ enl! l"'nli ticnll - iH' c()mp lf'(l. nre
a hel!Jf!11 indicator of tJ1C )!eneml orr1f'l' of m:LgnitlJ1e of concentr.ltion ill t11e dniry
industJ'"

Ihe a!J(lve percentages fire bn;erj 011 the total value of shipments of thrse product\; , as
appearing in tlle offC'al reports of the Burf'nu of the Census , and the jigllres of the
ino.ivi(1unl cornpn.nies , as seJ1Hrntel . fPjJol'pd 11,1 them to tbe C()JJT!is ion . Hespondent
does not (jueRtion the accuracy of t11l' lig-\JI'r. of the ilJ(1i,ichHl.l COJ)p l)Jies. Ho,y('\ el' , n

indicnted in the pl'evious footnote, responr1ent contpnc1s that the tnt.HI or " uni,-erse
figures are underst3teo. , and beneI' that tlle jJj(jjvi(Jjlnl t:.lrket R1J:res of tlle e ght Dr nine

compnnies nrr. 0,-erstntu1

;'79 70::- 71-
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Fluid lilk: Perce' llt

Borden --

------- ---

- 9.

1\Htiomtl - --- 8.

Foremost ---- - 4.

Beatrice ------ -.--- 3.4

Carnation -- -- 2.

Arden --

---.------

--- 1.4

Fairmont --

-------

-- 0.

Pet 

---

------------- 0.

Frozen Desserts: Percent
National ---- - 13.

Borden -- -- 10.

Foremost - - 6.4

Beatrice ---

-- ,

- 4
Swift n_._u_--. ---- 2.

Carnation --- ----- 2.

Arden -------- n 2.
Fairmont u_-- - 1.

Pet ---------------- 0.

31.0
44.

9. The datfl on ,,-hich the fOl'e,going percentages are based do not
pl'm- ic1e a busis for determining whether there has beell any increase
in concentratioll ill terms of the yu1ne of shipments of the eight or
nille 'large companies. B owever , there is other evidence ill tl16 record
purporting to compa.re, the e,xtellt of concentration ill the industry in
1\);)8 , with that in 10;")4 and 1947 , in terms of the nllue of shipments
of the eight largest companies (the identity of which is not revealed).
This evidence is not precisely comparable to that discussed above

since it is based on the ndue of shipments or companies classified as
being in the dairy industry, whereas the evidence previously discussed
includes all shipments of dairy products , irrespective or whether the
producer is classified as a dairy concern. According to this study, the
percentage of the "aIne of shipments or ice cream and iees by the

eight largest companies was i18% in 1947 45% in 1054 , and 48% in
ID58. On this bflSis the eight largest companies accounted for the
same percentagc of shipments in 1958 as the,y did in 1947 , after

having expcrieneecl a deeline in position betwcell 1047 and H);34. In
the case of fluid milk (including all fluid rnilk products a,nd not
mel'e, ly bottled milk), the eight largest companies accounted for 28%
of the value of shipments in 1054 and 20% in 1938. There is no evi-
dence of the position of these companies in 1$H-7. Considering the fact
that then is some understatement in the universe figures and that

there is no flssnrn.nce the extent of understatement was the same in
1954 and 1058 , it is not possible to conch1clc that there has been any

. significant increase in concentration in the fluid milk indllstr - merely
lJecl111se of the 17 ) c1ifl'cl'ential ren aled by the abOl-e figures.

S The figures cited ill this P::Hi1grnplJ are taken from ex 424, which is a report pre-
1),11('1 u the Bl1rerl1 of the CenSlIS for the Sllbcommittee on Antitrust and 1\Ionopoly of
the r. s. Senate. Sf'e Tnble 2 of the report , PI), 10-.11 (inclllc1ing explanation of tfLble)
and footnotes 11 an(l 12, p. 74: ct. Table 4 , pp. 106 and 108 (indnding explalltion of
tnLle). It wm be noted that the nniverse figures in Table 4 are sl1b"tantialiy identlca1
with those in ex 42. , on which the conccntration fignres in the pl'CyiOl1S paragraph are
h:1Secl. nowc,"c!' , sincc Table 4 contains no 1855 figures for bottied milk find other mill;
11l'odllCts, the eXfllllner has used Tablc 2 :lS the bn.sls for the alJoY( comparison.
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10. The record contains further evidence of the extent of concentra-
tion in the froze,n dessert e,nd of the dairy industry, and the trend in
concent.ration since 19.10. SUC11 eTidence is in terms of the production
of frozen desserts , rather than ill terms of ,-a.1ue of shipments as
Pl'BYlously discnssed. Set forth below is a table reflecting the produc-
t.ion shares of respondent and se' en other large produccrs of frozen
deeserts in 1%0 and 19", (CX J66).

Compan, It)5Q lG57

::tjonal Dair
BOJ' den
Foremost Dniril':=-
Bl' ltl'ice Foods-
Arden F:lrms--
Cal"wtiOlL - - - -
Fnirmont Food
Pd, :\:IilL_.

Percent
14,

1. ;)

Percent
12, 7

,J.

---

1. 9
1. ;)

1. 7
. 9

2. a
1. 6

, ,' -

TotaL_

.--- -

33, 30.

While the abm-e table reH'nls that the prodnction shares of the
eight c0111panies , as a gl'OUp, ha \"C increased by 4.2% between 1050
anc11937 , it seems apparent that most of the increase is accounted for
by the change in fortunes of 011e company, Foremost Da.1rjes. lie-
spondenVs production share increased b ' 1.2%, but its relatiye posi-
tion dropped from third to fonrth. Jt JllHY be noted , howeyer , tlult
respondent s proclnetioll ha.re of -d. T% in ID57 i fairly comparable to
its pe,l'centage of \- alne of shipments ill 1038 , pl'wionsly discussed
viz , 4.9%. Similarly, the production shares of all eight. cornpl1nies in
1937 , yiz , 39.2% is fairly c.omparable to their share of "alne of ship-
ments in 1$)58 , as prCyiOllsIy discussed YlZ 41.7%. Therefore

, ,,-

hile
the above study lHv3 lilnitations as an iJH1icator of an ' trend in con-

centration in the frozen dessert indnstry between 1D50 and 1937 10 it

is of ,-nIne as reflecting respondent s relat.iye position and the general
order of magnitude of conccntr,ltioll aJlong the eight lnrge. companies.

Respondent. s Area of Distribution

II, Up t.o 19;)0 respondent's principal area of flllid milk distribntion
consisted of an area extending from the Appahchifln J\Jonntains to

D T1H total or "universe " figl1rpf', on which ex 456 is hase(l . are tnken from figures
reported to DIe U.S. DejJartment of Agri uItl1re (1\, 1(;1.j) TI:e figures of tllP. indivhlnill
comj111;ies 'were suhmitted by tbem to the eOllmis ioc

10 .\s inclicatecl in the study (li cussed in the iJrecf'ding lJrll'flgTfllJh , the percent of value

of shipments of ice crcam Dnd ices DCCOl1l1tecl fot' bv the eight laJ'g"est companies in the
ice Cl'ea1l irl(ll1Q,1" c\eciinul from 48% in 19-17 to 45% il1 1954 , and then returned to
45'%, i11 1fJ3,
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the Continent,d Di\- ic1e. This :\lichyestern area was considered by
respondent as its irnc1itiuw1 :Li:ea of fluid milk c1istrilmtion. It in-
c.nc1ec1 the. eight state ; of OlJio, lndiann , Illinois , ImYfl , )'Iissouri

Xebraskn , K(1l1 aS and Oklahollw aneL ill :lclclition , inclnc1e.cl pOl'tiOllS

of western PCll11syh- ;llli 1 and (',lstern Colomc1o, ll Hesponclent clist.ib-

nied ice CH'mll l llcl otLer :fozen IH' llcts in a SOI1H ,ylJat similar , but
slight! \- ",ide)' area , than that ill ,,- lJich it c1istl'iblfi' ec1 flnic1 milk. Its
area of frozen product distribution HlJ to IntJO 1nclndec1 the traditional
eight-state flllid milk al'r,1. plw; \Yest Yirginia and ce1't8.iu ('(mnHes

ill Pellnsylnlnia , Virginia , Tenllcssee , Kentllcky, Sonth Dakota , 'Vis-
eOl1sill , )'Iinnesota and Arkcllls(1S. Of the 175 l1cqnisitions llste,d in
the cOllplnillt , as i11le,mlec1 , ():j were fluid mil!\ facilities locatecl in
respondent's so-calJed trnclitional 01' pre- 1D51 di tl'il)ltion arpa , and
GD WE'.lB ice CTt'llJll concerllS loeal-pd in its so-called traditional ice

cream area , as HbO\-e described.

1:2. As of August ;' , 1D; , Beatrice and its sllhsidiflries opcl'nted
one or more dairy plcllts in the District of Colmnbifl and :20 stftes of
the United States , including .Alabama , Californin , Colorado , Georgia

awaii , Idaho , Illjnois In::liana , ImYfl , l\"nnsas , Kentucky, :\Llrylancl
:\Iichigan linnesotn , :\lissOllri , :JIontana , Xebraska , Xew :Iexico
Xe,\- York , Xorth Carolina , Ohio , Oklahoma , l enns.vl\ allia , Tennes-

-'('('

, Tex,ls , rtah , ,Yisconsill , ,Yest Yirginia and ,)'yoming. 111 addi-
tiOll , it. and its sllbsjdiarie operated sales branches in fI nmnbE'r of
these states and 1n eight additionnl statefj incllH1ing Arknn :ms , :'lassa,

clmsetts e"" Ilampshil'e , i\e Y ,Jersey, Oregon , Hhode Islfnd , South
Dakota , find Virginia (CX 1:35 A- ). Since ''-ugl1st 31 , 10:')6, rc-

spondent has aC(lllired the p1nnt of n company in ",\l'iZOnll (CX 308).
1:3. For pllrposcs of superyision and control , l eatl'ice s plants and

sales branches are gl'ouped into yariOllS districts , eac,h lw,ulecl by a
district manager. There are 1.") districts

, '

.-iz: (a) Et1 tel'll. l.b)

)Jorthcl'n Ohio and :\IicLignn , (c) 111diana :1nd ()l1thern Ohio , (cl)

;onthern , (e) Illinois , (f) oI'tl1ern , (g) lowa- :Jlissonri , (h) KlllS:lS-
Xebl'aslm find Oklahoma , (i) Texas "ne! ",rizona , (j) Colorado, (k)

Ftah , (I) (ont"n" , (m) Idaho, (n) California , and (0) Ham1ii"n
Islands (H.. 3; )D- :1n:2-).

Prodllcts

1- Hespondent mnJ1nl'actul'l's , processes , (1istl'ibntes nnc1 sells a full

Jinc of c1a,iry nnd related pl'odncts , inelnding lmt.er , eggs, poultry,
i.:;e cream , ice cream rnix , ice miJk, sherbet , mellorine, water lCPs , milk

Jl The area i physically delineated in RX 3.
The area ubole described is de1ineated in RX 46 and 74.
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cl'eam buttermilk , skim milk: chocolate milk , bulk surplus Inilk
chee , cottage chEese , condensed milk : pmn1eredmilk, fl'uit,ac1e , oleo-

llarg:arine frozen Toads and specialties. Its proc111cts and s tles ach,
itiE's are organized along department lines , including the following
depnl't.mellb: Butter and Butter By- Products: Eggs and Poultry:
Ice Cream and Iix , Fluid lilk, Other Manufactmed Dairy Products
and Other Sales and Services (CX 1M A-B).

15. Respondcnt manufnctnl'cs , processes, distribute,s and se.lls its
products under a. yariety of brand nanIes. Its principal bra.nd is

:Ue:cdow Gold;' ,yhich is used on lmtter , ice cream products , and
fluid milk. This brand is used in 36 st.ates and the District of Colum-
bia (eX 136 C). Respondent also manufactmes and distributes ice
cream department prodnets nnder 44 ac1ditiona.l brandna.mes in one
or more states. These brands represent principally those of acquired
corn panics. It also Inlllnfc1ctnre flld distributes fluid milk products
uuder 2E' additional brand names in olle or l110rc states. These. brands
like,yise represe,llt pl'illcipllily those of acquired companies.

Post" ar Changes in Dairy Industry

16. The rhiry industry has unrlergonc a considerable metamorphosis
during the postwar period. This has included substant.ial cha.nges in
procll1ctioll and distriblltion technology: a Sllbsl' i1ntial decline ill the
nn: lbC'l' of plant:: and processor (,dth an accompanying trend

to\Yfll'llal'gcr plants nnd companies flncl fl consolidntioil of plants nlld
eomjJnniC's): and snbstantial changes in its traditional types oJ

customers and distrilmtional patterns.
17. Prior to ,Yorld ,Val' IT the flni,l mill, industry consisted of a
\' lnrge llumber of small p1'odnccl's sen- ing separate. isohh,'d tmYH

markets. Each locality had its local processors supplying the necds of
Un' , comm11nity. Iany of the processors were prolillce.r-distribntors

(;.. 

farmers who produced the ra" milk and bottled it for home sale
flFl clcJiycl'Y. TllOse companies ,,-llic.l did not proclnce their oWlll1ilk
pl1' c.hasE'cl it from 10raJ farmers all t' he basis of incliyiclnally nego-
tiated contracts. The nny milk was halldlecl mannally on the farms in
1U-gallon cans

, ,,

ith no atTempt to maintain the temperature so as to
void bacteria g1'0' th, A.t. the milk plant the 10-gallon cans \\-ere

h"ndled mallwlly, be.ing dmnpecl into open tanks for storage. The
pipes and other equipment used in handJing and pasteurizing the
mi1k at. the p1ant ,,-ere, c.leaned daily by hand. Pasteuri",illg waS ac-
c.omplished in open "ntts :' by simply boilillg the milk. 'i1;hich ''IllS

usually cooled b - open snrface coolers nnd thcn bottle.d in glass con-



494 FEDERAL TRADE COMMISSION DECISIOKS

Findings GT :E' .'l'.

tainers. Home delivered milk constituted over 60% of sales , and the
prices frolll the stores \,ere usual1y the same as those of home-
deJjycred milk. Because of the perishabiJjty of the product and be-
cause many towns had ordina.nces requiring that the product be proc-
e;;sec1 in the tOi\n in which it \ras sold , the typical milk market \vas
relatively small and local in nature. l\filk companies operating
manual plants and selling ungraded milk in glass-filled containers on
local home-delivcry routes could operate profitably on 500 gallons a
day (R. 21H-2120 , 2287-2288).

18. By the middle 1960's the fluid milk industry had undergone a
radical transformation. JHany COll1l11unities fLUe! states had adopted
the Grade A Model Code of the U.S. Pub1ir Health Service. Grade
A milk has a prescribed bactBl'ia count , and is processed with Triple
A Standard equipment (It 2321-2326 , 2114 , 2120-31). The sanitary
process begins at the farm where the milk is hanc11eclmore carefully
and in many instances is pumped directly into stainless steel refriger-
ated tanks. It is delivered in refrigerated trucks and pumped through
stainless steel lines at the plant into stRinless steel holding vats (R.

2289). Pasteurization -is accomplished with high temperature , short-
time processing equipment (referred to in the industry as HTST),
which insures not only perfect pasteurization but reduces the cost
pel' gallon if a given vollUne -is steadily available for processing. The
need for daily lUUld-deaning of pipes and equipment is e1il11inatecl

(R.. 2116 , 2132.- , 2203-V5). In front of each tank is a large packag-
ing or filling )),lcb1ne. Toda,y the pacJmging is principally into paper
containel's. The milk is then taken by eonyeyor to refrigerated storage
r0O111S or directly to e1ectricrtlly re.frigerated trucks. .As a result of
the improvement in processing and in delivery equipment, the prod-
uct is less perishable and can be delivered greater distances , in some
instnnces up to 100 or 1:iO miles (JL 2136). This extension of markets
has been facilitated by the repeal of many of the local community
ordinances which required that the processor be located \\Tithin the

connnnnit.y limits.
IV. Although the unit cost of production in modern , automatic

processing plants has tended to decline , the cost of raw milk has
tended to inerease. l\Iilk is now pnrchased from large coopel'ati,-
that se1l milk on behalf of thousands of indiviclnal prorlucers. The
prodncer-eooperati\-es haye also benefited from the Fe.del'al \rilk
:LIarket Orders , ,,'hi('h haY(: been ynslly extendc(l in area, dnring t.he
post.war pel'iod. These orclers establish nniform prices for milk sold
by farmers within the order area. A plant desiring to sell within It
particular Feeler"J ,rilk ,Iarketin . Onler (F,BIO) area mllst pay
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the i1xed federally established price for all milk purchased (R. 2110-
2121 2176). The extension of the F1DIO areas has resulted in in-
creasing the costs of many small producers which ,,-ere formerly not
subject to such orders (R 2260-2210).

20. The growth of the la.rge supermarkets during the postwar
period has had a marked inflnellce on the dairy industry. Such mar-
kets have replaced home delivery as t.he nlajor channel of milk dist.ri-
bution. The merchandlsing of milk in supermarkets has broken the
traditional price parity which had previously existed behyeell out-of-
store milk and home- delivered milk. lany supermarkets now sell
their milk cheaper than a small plant can sell home-delivel'ed milk
(R. 2135- , 2169-2110).

21. ..Accompanying the change in milk dist.ribution through supcr-
markets has heen the change in milk packaging. During the 10JCi"s
automatic paper packaging equipment was perfected to take the place
of the traditional glass ('ontainers. In the early 1050's the larger
automatic half-gallon packaging machine was developed, and sales
of that product incl'eased rapidly. ::frmy supermarkets insist on paper
containers, particularly those of half-gallon size (R 2143 , 2166
2169-70). One of the principal manufacturers of automatic paper
packaging equipment is the Ex- Cell-Q Corporation. Its machines are
Jeased on the basis of a flat fee per month , plus a per unit dHLrge for
each package processed (H. 2296 , RX 162). .While the size of the
machines leased by it yary, a milk company must have a volume of
at least 1500 gallons a day in order to bc able to utilize the smal1est

machine economically (H. 2207, 2467). There are other compa,nies
which sell pre- formed paper cartous, but the cost of such containers
is higher than those produced by automatic paper-packaging equip-
ment (H. 2616-10).
22. The industry changes which have occurred in the posbn1r

period , inclnding the almost universal establishment of a. requirement
for Grade A milk , the rise or the supermarkets as a major retail
ontlet , the necessit.y for installing HTST equipment , paper packag-
ing a.nd other flltomatic eCIni pment ill order to meet the higher Grade
A standards , reduce labor costs : and serve the snpenlJarkets , the in-
crease in the cost of raw milk, the pressure on selling prices resulting
frOlll cOlnpetition for supermarket business , have all resulted in in-
creased economic pressnre on the smaller producers , many of whom
hn.ve not been able to afford the more expensive processing equipmcnt
and have not had the volume to justify the leflsing of automatic paper
packaging equipment,. The resnlt has been it decline in the number
of sma.ller producers , many of these having been acquired by the
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larger companies. As f1 result of the various technological changes
discussed above, there has bee,n 11 consolidation of processing pla,nts
even among the larger producers , in order to be able to utilize the
expensi\ e typc of aut.omatic equipment. more effectiveJy. Iany of the
smallel' processing plants Jmve been cOlll-m'tec1 into distribnt.ion or
slles branches.

23. Set forth below is 11 table comparing t.he nnmber of ilnirl Tnilk
plants in the United States in 1060-1%1 with those, in10(i1- 1D(i (CX
400 and J1

- ' - - - -

:\umlwr of flnid milk plant"

---

Year ;"0
volume
listed

t:l1(jerl
JTDUol1
quarts

Ito5
mjJjQJl
quarts

!jto10
mjljon
quarts

O\'l'
milion
qLl:Jr1S

Total

_.. --

10.'10- ;)1. -
19(il- L .
Pcercrmt ch lnge-

,")3. 2D,

.,,-,.

080

,)/"

S;jS (J.S ):3\) 36. ;i6G 17(j
7() --2/1 +57

- - - ' - -

As is ineliclle() in the, abm-e table" the llllnber of milk plants in
the Uniteel States has declined from 1(i OS9 1n 1051 to l liG in 1DfH-
1962 , or a dedine at i5;3?f. IIo,, eycl' , ,lS the ahove figures reH , this
decline lla oC'cll'led almo t entirely in h'\o categories, viz, pJflnts
vi- ith no yolmne listed and plants ," 'ith a \"olmne of uncleI' 1 000 000
quarts. The " o ,'o11lne Listed" category consists prin('i pa 11y 

snwlJ pl,11ts whose volmne is so small that t.he trade association which
c.ompiled the abon.' data was unable to nsceJ'tain t1 :,~'i, '.rJhL,

lJlt3 ,,-it!l ,1 yolll1le lmdel' .1000 000 quarts ill'e those ,yhos(' produc-
tion is lc s th,ll S()l) gn110ns a day. The third category of plants. r:.

tll( e with ,1 yolnme, of 1-;) million qnarts. inclllc1es p1nnts whose
!Jl'()(lllnioJl yolt1ll(, is behyeen f-(J() g,111ons and 4000 gallons a clay. It
seems probable tJJ 1t ilJe 2:1: decline. in t.he, number of plnnts in t.his
catep:ol'Y in'iJh-es mainly plants at. the lun-er end of the production
speC'nml. It, is , therefore , apparent that. the dec1ine in the number
01 milk p1nnts in the Fnitecl t:Hes (luring the 10- ,\ea,-' period in
voJn'cl in the. ,jbm-e statistics inyoln' s almost e11tircly p1nnts \'ith a
volmnc n.nc1eJ' l,nOn gnlJ(ms a day. These are the plants which , gen-
era1Jy spenkjng do not lwve HTST eqllipment , or automatic paper
packaging equipment , a11(l ,yhich do not sen-e supermarkets to any

J:aDY of the pJants Jisted under the "No \'o1nme " cntegor\- wcre operated by
produ('er- dj8trHJ1tOJ'. flrmers , who are not reljl1ireu to be Jicensed by state Jaws und
who do not report their prodllction statisties. For example. ont of 126 pJrmts listed in
the " o Vohlme" category for Inn.inna. SO were not Jicen;:ed hy the State of Inn.i ma.
(Compare Jicenser1 companies in ex 32(J with comJ)llnies listed in ex 409, Indiana
:-i'; i ,,11

, )



BEATRICE FOODS CO fPANY 497

473 Findings

considel'able extent. The aboye table also reveals that the.re has been
an increase ill the number of plants producing over 1 000 000 quarts.
The number of snch plants has increased from 2 101 in 1950-1951 to
270 in 1961-1962. This represents an inerease of 169 plants or 8%.

2,1. The record also establishes that there has been a substantial in-
crease in the number of larger independent companies , as well as in
the number or larger plants. Thus it appears that the number of
independent companies producing 1 600 or more gallons of fluid milk
a day has increased from P05 in 1063-195'1 to 1 098 in 1061-1962
representing an increase of 3(\% in the nmnber or such companies
(RX lo1-G).

Clwllges in Ice Cream lndnstry

2;). Changes similar to those :dJOV8 desc6lJed in the fluid milk in-
dustry have also OC'C1llTCd among producers of ice cream and other
frozen desserts during the p08hnn period. The ice cream industry has
like,,- ise ,,- itnessec1 major changes in proc1llctioll and packaging tech-
nology, and in methods oi c1istrilmtion. Prior to ",Yorld "'Val' II ice
cream 'vas a confection mnnllfarr.nl'ec1 in l'elati, ely small plants ,mcl

solL1 ,,- ithin a few mill's of the Elanll-f'tdnr ng f,lcilit:y. Ice creaIH 'Y,18

sold in bulk containers to so-c:1Jied (; et stops such as drug stores
reSlaurants anc1 confectiollery stores. Only 1'21nti\" ely small qnnntities

ere sold in package form : nwiHly to srn,d1 so- c;lllecl ;; :\1011 and Pop

grocery stores. Ic.e ('reD.ll 'n1S prod1lced in bntch freezers and packed

in 1mlk. ..-\ lnJ'ge p lrt of the oP\:l':ltionw,l s pedol'l1pcl b : hand. Ice-

cream t1'H(,).S lUld t1 capacity of iOO to cJOO gallo11s \lHl many iYPl'e

refriger,lte(1 b " dry ice. TilE' trucks c1istri1Jutec1 on ,1 !oCfll bfl is an(1

into adj:n'ent l'ollnll,nitiC's. JlOt more 11l:11 :)(1 1.07;) miles frOTn tlle
freezing pbnt. 1n ,1(lditioll 1" '1H(t1l ice Cl' eam HllllllTnctUl'ers ) there
,yere many counter- frcezC'r l"f:tablls111nents

, ,,-

hich produced ice c.cam
from plll'ch,lSf'd mi-,; and ohl it at retail on thpil' premjses. Some of
the sma11t"l' wholes1tle ice neam 1l,Ullractl1J'E'rs also sold part of their
pl'Oc1UctiCll (1t retai1 for consmnpticn on the premises (R. 32r1;J-
3J1-1-1iJ S;3-Rn).

:2G. The HLjlrs hayc \yjtlH: ss('(1 :1 m uked tre.nd ill the direction of
rtlltomntioll in the manl1f,lctnl'l' and packaging of ice cream and
frozen desserts, The trend \\" F.; gin ll consielerable 1mpetlls by the need

"The figllre" above citef! are tal.en from fl statistical anal \'"is pl'epued on belwIf of
respondent from e,idence offered by complaint counsel. The comparison i" made 'with
ID5:1-Jfjii4. rather Own J950-1951 (n.s was done b . complaint conni'd). b(,l IH1"," the r1aL\ in\"

1950- 1951 do not permit a separ ltio!l of plant" on the ha"i;; of It mini:nnm ,o1nme of
OO gallon;; pel' dny,
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to reduce production costs , particularly Jabor costs. Indicative of the
extent to which labor costs had increased is that of one of respond
ent' s l\:1idVl 8stern plants , in which hourly ,vage rates rose from 63
ham to $2.46 an ham between 10JO and J 960. If respondent's ice
cream plants werc operating in 1960 with the same number of em
ployees as they did in 1938 or even 1048 , they would be operating at
a. loss on the basis of paying the 1960 'wage rates (I::X 38- H. 3275).
Because the supermarkets , "ith their strong bargaining power , 11;1.-

bec.ome the most important single type of cnstomer in the ice cream

business , it would have been difIcult for respondent or other manu-
factnrel's to pass on the increased costs to their customers. I-Ienee , the
trend toward mechanization as the flns,,-el' to rising production costs.

27. The process of mechanization has resnltecl in the semi- flntoma-
hOll of the plants of a. great many wholesale ice cream manufacturers
and some plants have become fully antomatic. In a semi- flUtomatic
plant mechanization has been introdnced into the sepa.rate stages of
ice cream manufflctul'lng and packaging, ''lith some use of labor
be,byee,n the ya.rious st.ages , whereas in a fu1ly automatic plant as few
as two employees can operate an entire plant by pushing a series 
bnttons on a central control board. In a semi-automat.ic plant the ice

cream nlix is automaticany prepared throngh valves and dials that
control the \'olu11e or ingredients pnmpec1 into the mixing tanks. The
freezing operation is performed with mnltiple tube , continnons free
iug units, as cOlnpared ,vith the old batch- type freezers. The new
type contirmolls free,zer has a capacity of 400 to 1 000 gallons an hour
compared to 120 to 2;')0 gallons in the old type. The semi- frozen prod-
uct is automat.ica,11y packaged by machinery which forms , fills , seals
and parHa.lly stncks t.he containers. They are then transported 
hardening rooms by belt conveyors or multi-shelf carts. The large
electrically refrigerflted transports or distribution trucks 11mv in use
permit deliveries to be made over distances of several hundred miles
to c1ist,rilmtion brflnch s or to the warehouses of large supermarket
customers (R. 3268-3271 , 33J5 , 3367- , 3383-86).

28. As in tIl€, case of the newer types of flllid milk processing and
paclmging equipment, the new semi-n,utomatic and automatic ice
cream equipment is expensive and , requires that a manllfacturer have
a certain minimum yol11me in order to be able to make Bffcient and
economic use of SUd1 equipment. Inrli('a.tin of this situation is that
jn\ olying automatic packaging equipmeJlt. The half-gallon ftuto-
mat-ie packaging machine was developed in the early 1950's by Ander-
son Bros. l\Iannffetul'ing Company: in response to the need to eff-
ciently package ice cream to satisfy t.he (lemf\Jds of the snpermarkets.
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In order to make effcient use of such a machine a plant must first
haye continuous freezing equipment with a minimum capacity of 350
to 4,00 gallons pel' hour , which is equiva.le,nt to an annual gallonage
of 200 000 to 300 000 gallons. There have been yery few sales of sneh
equipment to plants with a. volume of under 25() OOO gallons (E.

4(178- J681) .
20. The.rc has been a snbstantia.l declinB in the nmnber of ice cream

plants sillce 1950 , a1t,hough the decline has not been as great as that
of milk phmts. Set forth below is a table comparing the number of
ice cream plants ill the l l1itecl States )11 1961-1962 , with those in
1060-1061 (CX '109 and J12) :

._,

Yenr

Number of pJallts

::0 volume
reported

Volumelo,
than 250 000

gallons

Volumeovel'
24\J, 9ml
gtlllOllS

Total

--- - -

1950-3L--- -
1Y61-

_--__

Pm'Cent change-

-----

020
520

- 49. 02

772
176

21. 31

411
530

+28. 95

202
226

-------- --- ---,

As indicated in the table , the nnmber of ice c.rf'.am plants has de-
cljned from 4, 202 to . 226 , or 23. 3Ijc oyer a. period of approximately
ten years. IIo\ ever , as in the case of fluid milk plants, this decline
has occurred principally among the smalJer plants , viz , those with an
annua.l volume under 250 000 gallons and those with 110 volume re
ported (which , for the most part , includes pla,nts whose volume is so
smnn that it cannot be ascertained by usual industry data collecting
organizat.ons). Slwh plants , genel'alJy speaking, do not have a. suffi-
cient volume to support automatic. packaging equipment and , in many
instances , do not have some automatic continuous freezing equipment.
In the case of plants ,,'ith an annual vohm1e of 250 000 gallons and
oyer, the number of plants has increased from 411 to 530 , or an in-
crease of 28. D5j/o. This increase is also reflected in the number of
indqw,ndent companies (as distinguished from plants) manufactur-
ing- :250 000 gallons or more. Tlw nnmber of such companies has in-
crl' ;1sed from :146 in 1D50to 388in lOCH , 01' an increase of 12. 1% ill the,
JllJllbel' of such inclependcut comp,llies (TIX 161- D).

30. Some diffel'enec of opinion exists concerning t.he minimum
volnme which is required in order for an ice crcam or milk plant to
be viable" and compe.tit.h-e. A_ccording to respondent, an ice cream
plant must now Jlflye a minimmn yolmne of 250 000 gallons annually
and a milk pJant must haye a daiJy yolume of at Jeast 1 600 gallons
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ill order to be considel' ecl \-1ab10. Complaint connsel dispute this con-
tention , citing the fact that plants ,,- jth lesser yolmnes are able to
operate profitably, and the fact that as of 1060 the!"e were still at
least 2 116 lce cream plants processing less than 2;')0 000 gallons nn-
nnally, and 3 04R Jnilk pbnts processing less than 1 600 gallons daily.

The examiner considers it llmccessar:y to clete.nnine what is the
precise c1iyiding line. rolmne-wise , bet"een yiclble and marginal iee
cream and milk plants. -IoweYer , based on the substantial and nn-
contradicted evidenee presented by respondent, it js c1ear that plants
haying \ olnmes snbstantially below those. above indicated , operate

under a considerable disarln11tage. Sneh plants , generally speaking,
fire unable to afford the type of equipment neCeSSfll'Y to overeome in-
creased labor and material costs , and to compete for the high-yo1mne
lol'- er profit.-mn,rgin supermarket lmsiness. \Vhile it 11ft)' be that there
are, smal1er plants which are still able to operate profitably, the :fact
remains that l yery snbstantia 1 llllnber of such plants luu'e ceased

operating in the last ten years. The record is c1ear that their inability
to snpport the requisite types of antomatic and semi-antomat.ic equip-
ment was a significflllt factor jn the demise of 1111l)' of them.

II. THE . \CQ"LfJSITlOXS

\. 

iI Cr' cru!l'al

1. During the. periocl behyccn 10:")0 and H)(-) there ha\ce been GOo
acquisitions of (lair:,' concerns by eight large so- calle.d llnt.ional clairy

()lll)nni(', . i)le l"\ding responc1( nt. Htional Dairy Products Corp.. The
Borden Co" Foremost Dairics Tnc. Carnation Co. : Arden Farms Co.
Fairmont Foods Co. , and Pet )'filk Co. These same eight companies
have milde oyer 1 )Q0 dairy acquisitions in the Cniteel States since

190;3 (CX J2li).
2. The comphlint , as amended , chal1ellges the making of 175 acqui-

sition!:; by respondent. Of the 7, aIT nllegecl (in Paragraph Six)
to be corporations engagp(1 in commerce , flnd OS :11'8 alleged (in Para-
graph SC\-eu) to be inc1iyi(hwlly o1\'nec1 nOllCOrpOl'atc clairy CUJ1CPl'lS.

Of the 77 C'orporilie ncqnls itions complaint connsel concede in tJleir
proposed findings that the e' ic1('ncp f:liJs to e.stnbli h that .)0 of sllc,
companies Vi-ere engaged in interstate COl1Jllp.rce ,yithin the meaning
of the Cb:,:ton ,Act , Jellying a babncp of 37 ncqlli itions inyoh- ing
COl'pol'1t, ions claimec1 t.o bc engage(1in intcTstate ('Ollunerce. Respond-
ent. contends t1Ult the record e ;t8.lJEshps the existence of intershte

1;; See, for example, R. 2516- , 25:=4, 2556 , 4629. Of npproximntel,' 120 mi,k p1nnts
1\hif'h discontinued processing in Indiana bct1\een 1950 and 1960 , all but ::b01lt fOllr were

mannaJ , non-a!ltomatlc plants (RX . R. 27!JS et selj. '!S'.2- 2:i).
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commerce -with respect to onl V lD of the corporate dairy acqnlsitiolls.
'Vith respect to the noncorpon\.te acquisitions, complaint counsel

concede that the great bnlk of tlH'Jll inyolYe concerns fiS to ,yhich the
record is lackinf!' in substantial e," idence of engage.nl'llf in interstate
commerce at the time of the nCfluisition.

3. The great preponderance of the acquired concerns , both corporate

and noncorporate , ill"oh-e l'('.ltin l.r iJmdl companies. Only 28 of the
entire Iii) companies acqnircd had sales of over $1 000 000 annuaHy,

and 32 had sales of $500 000 and oyer. The total sftles of the 32 con-
cerns ,,- i1'h sales of iJOO OO() and 0\-('1' amounted to approximate1y
$129 000 000 , as of their la t year of operation. The lal'gest concern
acquired "' as Creameries of America , Inc. , "hose sales were approxi-

mately $4IJ O()(), (I()().

.,,

. In lccol'dan('e \\"1th the motions tiled ,,'ith its answer and the
right reserved to it in the pre-trial order , respondent. has moved to
dismiss the complaint 01' to strike any reference the.rein as to all 98
concerllS not in\ oh-ing corpor:1tion5. Hesponc1ent has also moved to
dismiss the cowplnint as to 48 corporate acquisit.ions inv01ving cor-
porations concerning "hich it contelHls the record fails to establish
the existenance of , or snflcient engagement in , interstate commerce
and as to eight conce,rns which it contends ,yere not engaged in the
sale of fluid milk or j' rozen products. These motions win be herein-
after disposed of.

5. Complaint c0l111selllHye submitted proposed findings of over GOO

pages with respect. to each of the 175 concerns flcqltirc(l 1))" l'espond-

(',

, irrespech\'e of whether they were corporations or "ere engaged
in interstate commerce. The examiner considers it sl1Hicient :for pur-
poses of this decision to make detailed findings as to only the 37
acquisitions innJl\-ing cOl'porntions claimed to be engaged in inter-
state commerce. At, the conclusion of s11ch finding.s , additional SU111-

mar)' findings ,,- ill be made as to the remaining ncqllisitions. The
examiner, accordingly, turns to a consideration of the evillence in

the record pertaining to each 01 the flcqnisitions jnvolving a corpora,
t.ion claimed to be engaged ill interstate commerce. Snch acquisitions
will be considered in order of the size of 8ftch compftuy nCCluil'ed , as

ref1ectedin its sales volume.

B. iBanU3l'ies of Am, BTicCI : Inc.

The Acquisition

1. Respondent acquired Creameries of America: Inc. (hereinrtfter

referred to as "Creameries ), pursuant to an a.greement of merger
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dated Junc 1 , 1963 (eX 16 l\-U). As a result of the agreement
Creameries -was merged into Beatrice on Allgnst 1 , 1863 (eX 101

, p.

20). The merger involved the issuance by Beatricc to Creameries

stockholders, of 81 260 shares of a new 4 % preferred stock and
250 shares of common stock, on the basis of one sharB of each type

of stock for each eight shares of Creameries ' common stock. The stock
thus received by Creameries ' stockholders had an aggregate \ alllC of
approximately $11 000 000. At the time of the acquisition Creameries
assets totalled $17 753 76;1, compared to Beatrice s total assets of

$J8 J37 320 (eX 16-2 212). Its net depreciated book "aluc was ap-
proximately $11 300 000 and its ,vorking eapital was approximately
$'1 500 000 (eX 16-2 12).

2. Creameries ' head offce was located 111 Los Angeles , California.
It was an outgrowth of a predecessor of like name organized on
October 4, 1920 , which functioned Jargely as a holding company for
seven subsidiaries engaged in the dairy business. The Creameries
corporation acquired by respondent was incorporat.ed in Delaware on
Februal'Y 29 , 1936 , as a result of its consolidation with its c.onstitl1ent
eompany of the same name and a number of the latter s snbsidial'ies.
A t the time of the lncrger Creameries was one of the three largest
dajry product c.oncerns operating exclusively in the territory west of

the H:ocky Iountains. Its area of operation included California

Colorado , Idaho ew l\Jexico , Texas, Gta, , ",Vyoming andllawaii.

In addition to processing and distributing dairy pl'Odllcts , including
fluid milk, cream , milk pmvcler, butter , cheese and ice cream , the com-
pany distributed frozen foods , operaJed c1a)l'Y farms and , through its
lIa:waiian subsidiary, operated a brewery, ice plant. lnd public cold

'lorage ,,arehouse (CX 16-2 22), Its consoJidated net sales of all
products in 1952 -\Yere 840 040 000. During the five years ending

December 31 , 1952 , the proportion of its sales in the quiolls product
lines hancUec1 by it "' as as fo11O\ys (eX 143 , p. 6) :

Product: PcrCCilflf!/e
lilk and cream ---

--- -------- ----

-- G.
Ice crealn and other frozen confectiolJs ---

- .

Butt.er --

--------- -.---- ------ ,

Ot.her dairy products --

--- - -..--

rQzen foods --------

---- --- -- 

Other products ----

--- ----

3. Creameries : opcTatiolls we,re conc1nctec1 on a geographic divisional
basis , in the name of the original company in e,a.ch territory (CX
16--% QQ p. 2; CX 16-2 22" pp. 1;,-16). The varions divisions. the
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terrHory included in each division , t.he sales of sneh divisions in 1052
and the percentage of the, tot-a.! represented thereuy were as follmys
(CX IJ3 , p. 6) :

Divis O:l Tenitory

:\'

etsales1952 Percent of
total

Honolulu Hawaiian Islands- - - - 

- - - - -

UtalL-- - - - - Utah , Colorado and vVyo1ning- - --
El Paso- - Tp-xaEi and N P.W :\lcxico- Idaho-- Idaho-- -- 
Bakersfield

______

- Caljfornia

__--- -

San JosP.

_------

- California

___

Los Angele. -- - Californi:l

_- - - - --. - - - -- ~~~~~~

813, 275 000
, 782 , 000
4:38, 000

, 034, 000

511 , 000

J. During the five-year pcriodl1p to December 31 1052 , Creameries
had an a\"erage annual profit before t nxes of $1 608 942 , and an average
net profit after taxes of $88"H:J (CX 16-2 213). In the year ending
December 3L 1052 , its last full year of operations before the merger, its
net profit before taxes was $1 888 666 , and its net profit after taxes
was $879 255. The breakdown of t.he earnings of the various divisions
beforc taxes , during the year 1852 was as follmys (CX 16-2 2IJ) :
Division: Earnings before trlJ.C8

Honolulu --

-------- --------- _._ --- --- - - - --

$3::W ;JOG

Utah --

--- ------ ---- ------ - - - - - --- - - - - --- :

, 381
El Paso__

--------- ---- --- - . - .._

- 324. 873
Bakersfield --

- ----- --- ---- ---- -- ---

-- 2710. 70-:
Sail Jose-

---- ---- ---- - -

---.- -:8. 07H

Los Angeles_------- - u_

--- --- --- --- ---

u-- -- 1C 82 , 2;i1
Id' aho -

-- - - - - - - - ----- - -

- 19:3, .')30

Honolulu brewery --

--- - - - - ---

- m3G. cS42

H.a,Ylry frozen fOI)(ls--

-- - ----------

-- - 13 , -:2.'

UI'wllocatecl general offce expense (ex11e11ses)--

___ --------

- 34 3:::
"" The nboYe figure (loss) inclll(les a $32 000 writeoff on the goor1 wil of an acquired

COllPi1Il

5. Although , as above inc1icf1teel , Creameries ' operation was f1 profit-
able one at the time of its merger with respondent , the record disclo2es
thaL it had experienced a significant decline, ill its rate of profit during
the postwar periocl. Set. fort.h belo,,- is a table reflecting CreHl1el'ies
profit picture during the period of 18J6-1952 (CX 16-2 210).

rDollar in thousands)

1946 194.7 1945 1:J4(1 150 19, :'5

, j5G :-30 !)S

;;.

fi 1.1 fH, 36\J

635 8747 t'SiJ3 , DOh :;f'Ol :;837

3;)

Sa 

' - - --

)iclprofiL-- _.u -
Pl'rCt \lt of prol'it to sales_. -- -

- -."

$4' j(1

:;8,(1

1.7'
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As the above table reveals , Creameries ' sales remained fairly static
duri(lg the period 10H-1960. Despite the het that its sales during
this period '\:Cl'C more than $3 000 000 greater than those achieved

during 1940 , its rate of profit ,,'as approximately half. Although its
sales incre,ased substantially in 1951 and 1932, its rate of profit con-
tiuued to c1ec.ine. Thus , ,,'hile its sales in 1952 ,,- ere oyer $13 000 000
gl'el1Ler than in 19-46 , or an inerease of 37% its rate of profit on such
sales declined from 4. 6% to 1.79)-(.

G. During the postvmr period Cremneries expended over $11 000 000
for plant impron mellts , bnildings , eql1jpment a.nd other capita.! items
(CX 16-Z 13: CX 16-Z SS , pp. 23 and 41). Since it ,,'as nnable to
finance t.hese improyements out of current earnings , it did so in part
through a. stoek offering of common stock ill H). , which yielded

SS,300 OOO , and partly by a loan of $J,OOO OOO from Eqnitable Life

Assurance Society in 10J, (R. J6J1 , J666). The terms of the laiter
lOcll required that. Creameries set up a sinking fund of $250 000 a year
to repay the loan (1\. 4G-i:2). In 19i5:2 Creameries fOllnd itself in need
of additional fnnc1s to finnnce furthcr cnpit;d expenditures. It gave
conside,r8tion to financ.ing these through u" further stock issue , but
l'1l1ed out this approaeh due to a decline in its stock from approxi-
mlltely ,,22. IJIJ a share in 10J6 to Sl1.00 in 1062 , which WltS below the
stock s book Ycllue of apPl'oximately $17.00 a share (R. 4649 , 4672-
4Ci13 , HX 15;3-C). ConseqlLently, Cre lJnel'ies tnl'necl to the insurance
eompany which had loaned it $-:pOO OOU in 1947 for addit.ional
financial aid. It "- ,lS ab1e to obtain a comm1trnent of $1 000 000 , which
,yas less than t.he amount it sOl1ght. Due to the mergel' ,,'ith respond-
ent , this loan commitment was neyer taken up (H. 4647 , 4G71).

I. During the period from 1046 to ID3 , Creameries : cash require-
ments exceeded the funds aYililable to it from its Cl1rrent operations
by 88 024 000 (HX 1;)o-A). During the same period its working
eapital , as a perL'ent of sales , cleelined from 14. 1% in 1046 to 9.
in 1952 (R,X 1;)0). Further indicatiyc of Creameries ' capital posi-

tion ,yas its current ratio (i. e. ratio or cnrrent assets to current lia-
bilities), in compnl'ison with that of respondent. ,Vhile respondent'
current rat.io between 10JP nnd 10,)1 ,,-ns between 6.49 and 5.
Creameries : C11rrent ratio ,,-as between 3.29 and 2.34 (eX 16-2 22

11).
8. The initiati\-e for the rnerger between the two companies eame

from Creameries

, ,,'

hich npproac.hed Beatrice in December of 1951
thl'ough its investment broker , K.ic1der , Peabody & Co. of New York.
There "'ere (,YO principal reasons for Creameries ' interest in merg-
ing \rith a largBl' company. One was the fact that the founder, presi-
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dent. and "spark plug :' of the c.ompany, who was then about 65 :years
of age , vishecl to retire becanse of health and thcre w"as 110 one within
t.he organization who ,,'as interested in taking his place. The second
was the, fact that. the company felt it eOllJclllot grow in acconlance
,yjth its potential bceanse of its lirnitec1 financia.l resources (R. 1141-
11:15) Y Creameries "as interested in entering i11to a merger with
BeatI.jee , in particular , because although the latter \\ as a larger com-
pany Sel'Vi11g greater areas than Creameries) it competed 1\ith
Creameries in only a small portion of CJ'cnmel'ies ' territory. Cream-
eries expected that the " ,-ld(1itioJl of Creameries : markets to Beatrice
;e1'- i('e area should enable Beatrice to capitalize , in these markets , on
its ll,ltjollal advcrtising program \yithont increasing a(lIertislng
ro::ts ':' ':' . . ((lndJ that varions other eco11om1es will 'accrue from
combined operations oj' the 1\\0 companieo " (HX HO-A).

9. The principal reasons for respondent's interest in proceeding
with the merger were (CX 16-Z 12; ex 16-2 22 , PI', J1 12; ex 16-
2221) :

l.) It ,yould permit Bentrice s expfllsioll into areas in vi'hich , with
two exceptions , it was not then doing business. The heartland of Be.fl-
trin s r,xist.ing operation ,,'as in the area behyeen theeastcrn slope
of the Rocky j)Iountain,j fWcl the Apptdachinn Iount.ain , wlwreas

Creameries operated west of the Cont.inental Diyicle. Except for t,,-
areas of CaJifornia , Beatrice did not. compete ,,- jtb. Creamc;ries.

(b) 'Vit.h the exception of the 1-IrnY,liian Ts1nnds, the exp,lJlsion

,,-

ould be into areus in \yhich the grmyth of popubtion and cOlnmerc1al
actiyity was above flyerage.

(c) Creameries "-as a, lending dist.ributor of dnjry pl'odllcts in the
are,lS ,,-here it did business, with the exception of California. Its
operation in California was considered to ;;snpplement and fit in ''IelF'

,,-

ith Beatrice s operations there.

17 As Creameries advised its stockholders when the merger agreement was entered Into
in June 1953: " :b'o:r sometime past it has been increasingly e,icent to your Directors
that additional capital would be required in order for Creameries to maintain , and effect
normal expansion of its position in the territories served, Salcs in 1952 ,vere $10 2,'W, OOO
(2G%) in c:-cess of 1948 sales , but during this period working capitnJ was liOt increased.
Ibm, unless the problem of raising alJditional capital "ere met by substantially rc-
ducing lli,idends, additional outside. capital would be required. Halsing capital through
additional long- term debt or ne.w preferred stock '\ould undoubtedly be accompanied by
the imposition of restrictive provisions wllleh migh t wen be burdensome to the holders
of Creameries' common stocl;:, Obtnining more cCLpiti11 tJJrougb iSSl1IlD'Ce of additional
common stock under current cODditions would dllute the stocl,bolders ' present book value
since in rf'cent cars the ilA.rket price of Creflmeries ' common stock bas been only around
two-thirds of its hook value" (RX 149-A) ,

379-702--71--
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(d) As a result of Creameries ' capital cxpenditmes of around
$12 000 000 since 1946 , its plants , equipment and buildings were in
good condition, except for the Los Angeles arCR and several loca.-
60n8 in Utah.

(e) Creameries ' method of operation ,vas very similar to that of
Beatrice in that , (1) it operated on a decentralized basis and (2) it
did business in the same type of comnwllities , viz , medium- sized and
snHlll cities and towns. Its operations could therefore Ge integrated
into Beatrice s with a minimum of change.

e f) Creameries could be acquired at a price 'which "-as considered
to be advantageous. The cost to Beatrice of 811 200 000 ,, H's less than
the book vaJue of Creameries' stock (approximately 811 8011 111(11),

and less than the amount Creameries had invest eel in its business
since 194-6.

10. \Vhile respondent considered the ac(pisitioll to be a desirable
onC j it also recogl1izec1 thf1t there ,vere certa.in disadvantageous aspects
to it (eX IG-Z 22 , pp. 42--B). ,For example, it had some reservations
about acquiring the I-Inwaiinn Islands portion of Creameries ' operfl
t10n8 due to the then cleelining population and the downward trend
in its economy (CX IG-Z 22 , Pl'. 33- , 42-4:1; d. CX 1 G-Z 226 , p. 6).
Consideration was also gi,'ell to trying to induce Creameries to
dispose of its brewery operation in Hawaii and its (bil'Y farm in
Bakersfield , California , so that these ,,'ould not llfYC to be taken into
aC('Ollnt in the consideration to be paid by respondent (CX 16-2 22
pp. 16 24-). flowe,yer, Creameries insisted t.hat if the merger were to
take place, al1 of the assets ,wI11c1 have to be inc111c1cd (R. lH8-11:l).
\.nother factor which Beatrke considered to be disac1nlntageous "-

the additional concentration ,,-hich "ould result in the dairy products
portion of its business. It was estimated that the acquisition ,,' ould
increase its milk and ice cream sales from 48% to 52% of its clollar
sales. ,Vhile the geographic. dJversification aspect of the acquisition
was considered a phlS .factor , tJ1e further concentration of respond-
ent' s business in milk find ice cream ",ns considercd to be unclesirabJe.
Beatrice was also dnbious about the advantages to be obtained from
the California portion of Creameries ' operation " dne to the highly

competitive situat.ion and smal)er margins on both milk and iee
cream ill Ca)iforni,t * 

, ':'

, (CX 1()-Z :2:2 , p. 42). Jlowever, it con-
sidered that the yalllc of Creameries ' California properties would be
increased by the consolidation 'with Beatrice s mnl operations in the
area., thus giving respondent "an opportunity to possibl;v improve onr
profits in those flreas. Veighingthe advantages and djsndyantnges
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it considered the a.cquisition to be to its own overall advantage be-
cause: " (TJhis is an opportunity for our company to go into ne'",

areas, which are growing areas with major operations, at a price
lower than we could ever develop the business in these areas. 'Vith the
possible exception of IIawa.ii , I think they are areas where we should
be in. This is particula.rly true of Texas , NC\\ lexico , Utah and
Idaho" (CX 16-Z 22 , p. J3).

Market Conditions
a. California

11. As mentioned above , Creameries had three operating divisions
doing bnsiness in California. They were: Sa.n Jose, Bakersfield and
Los Angeles. Thc San .Jose division did bnsiness in an area of north
central California just south of San Francisco; the Bakersfield di-
vision sold in an area of south central California around Bakersfield;
and the Los Angeles division operated in the Los Angeles area of
southern California,. The three divisions accounted for approximately
26% of Creameries' sales in 1052. Respondent was in competition
only with the San Jose and Los Angeles divisions. It competed with
the San Jose division only in the saJe of ice cream , while in Los
.Angeles it competed in the fullline of dairy products. The operations
of each of Creameries ' di visions , thc extent of their competition with
respondent and a discussion of gcneral market and competitive COll-

ditions in each area where Creameries did lmsiness will be discllssed
separately below.

San Jose Divis-ion
12. Creameries' divisional headqnal'ters wa.s located in San .Jose

Ca,lifornin , ,dlCre it opel'atecl both a milk and an lee crenrn plant. Its
opcrations in t.his part of California were condnc ted under the name
of :l\ission Creameries. In addition tl) pro('essing plants in San .J ose

it had a, branch milk processing pla.nt at 'Vat-sonville and distl'ibntion
branches at Santa Cruz , :Monterey, Sa.1illas and Los Banos. The San

J ose di vision marketed its ice crean1 under the brand names of l\fission
and American IIostess. Its milk and other dairy products were mar-
ketcd under the name of fllission.

13. The main Inilk plant in San Jose was a. modern plant, in good
condition , and ,yas cap lble of being expanded. It had HTST eqnip-

11' There is some reference in tbe rf'corrJ to Los BRno being a In.(tncb manufacturing
plant (CX IG-Z 21S). Howcver, jf there was such a plant, It was Dot in operation at the
time of the acqlli ition , snch branch being principally 11 receiving stllion (CX 16-Z 22
pp. 31-32; CX IG-Z 252 , pp. 1-2; ex 16-Z 28).
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ment , rmc1 machinery Jor paclmging milk in both glass and paper con-
tainers. It processed about 8 000 galions a day (eX 16-Z 22, p. 31;
ex 16- 2 26). The ice cream plant W(15 JQ( ated in an oltl-garage-type.
building, which ,,-as ljeing leased , and ,",as in poor condition. Its
pastenrizing and p1'ocessing equ1 pment was , however, in good con-
dition. It had all flllllllfll ga,llonage of about 2;50 000 grdJons (CX 16-

, p. 31; CX 1 G-Z 27). The brnnch milk plant at \Vatsonyile was
located in an old run clm"\ll store- type building; which was ueing
leased. Its daily ontput. was about 6 000 gallons. It used nTST equip-
ment , and had equipment fol' fi1Jing both glass and paper containers
(CX 1G-Z 2:2 , p. ::2; ex 16-Z 28). In :lCcluiring the San tTose iee
cream p1ant respondent conLemplated that the plant ,,-0111d be c10sed
and its ice cream J1Hllllfaetllring operations consolidated with re-
sponclent:s own plant at Los Gatos , 12 miles away. This was , in fact
done shortly after the merger took place (H. 1077-,8). In the case

of the ,Vatsonville milk plant, while it was regn,rc1ed as a profitable
nnd e,fiicient operation , re.spondent. considered combining it "with the
San Jose milk plant. This , howe' , ,vas not done (R. 10(8).

14. The San ,Jose c1i\cjsion ,vas one of Creameries ' smaller divisions.
Its 1961 sales of approximate1). S3.600 000 , represented 8. 18% of total
company sales of 0\-81' $H OOO OOO (CX 16 Z 1H). The only division
selling dairy products ,,' hich accounted for a smaJ1er percentage oJ
Creameries ' sales 'YflS the Los Angeles diyision , \'lit.h G.G9:; . In the
four months enc1ing April 3() 1D53 the San Tose division s net sales

were $1 247 519 ant of total company sales of $14 8\)(,'113 (CX 16-
122), This , again, accounted for the sma) Jest proportion of sales

except for the Los Angeles division. As previously mentioned , the
net. earnings of the San Jose diyision , before tnxes , were $48 073 in
106 (CX 16-1: 214). The onJy dairy division wit.h lmver earnings
Tfas Los Angeles. During the four-month period ending A.pril 30

1953 , the Sflll .Jose djvision lJac1 n net loss of 57 961. 1-\.11 other divi-
sions selling da.iry products shmrec1 fl profit, except for Los Angeles
(CX 16-Z 122).

Hi. As in the case of the other c1iyisions selling' chiry prodncts , the
largest proportion of the snles of t.he San ,Jose c1iYision consisted of
milk nnd ice cream , a.nd of these, milk accounted for the greater part.
In the, 12-month pedoc1 ending (July 31 1952, the diyisioll sold

060 G82 gallons of Inilk and 2GG 332 gallons of ice cream (CX IG-
112 , 113). The record docs not disclose the relative profit abi Ii ty of
81/('h sales during this period. I-10wever , c1nring the last 10 mont.hs of
1950 (the latest period for which s\lch figures are ,wailable in the
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record) the San Jose di\-ision I1fld an operating profit of 853 207 on
milk alld $10 305 on ice Cr8GIl , out of it tota.l profit of $74 clGQ on
dairy rn'C(111d sales (CX 1G-Z 118). In t.he year 101-0 it.s operating
profit. on milk was $lnO 351 and t-wt on ice cream 'yas $03 382 , out of
a toLd profit of ;3182 210 on clairy product sales.

lC. C'l'came,i'ies ' San . Jose division (1istributec1 milk, ice cream and
other dairy product::: in nn ,lrell at the southern end of the San Fran-
cisco Bay area bHnYll ns t1J€, "Jowel' bay nncl coastal arca (R, 3800).
This area C'onsistc(l of the Iollmying: principal cOlnl1umities (includ-
ing the COlllt.ir.s ill ",lJi('h snch comlllmities were located) : San .Jose
in Snub, Clane. Count)" , 'Y,lts01wil1e and Snub Crnz in S:1uta Cl'm

mmty, J\IOllterey and S llin(ls in :JIonten' .y Comity and Los Ba110s
in lel'C'pd County. The ice C'l'enm distributed in this area. ,yas 1lii.nn-
i':1crm' ed in CJ'enJlel'ie ' plant: locntec1 in San Tose. The milk (11s-
trilJltul in 8:(1)1::l Clara Cmmty was processed in t11e S: n ,Jose plant

,,-

hile tlJat . oJc1 in the other thre.e connties \yas processed at the 'Yat.-
sonyille plant (n. 10'17, ex IG-Z 28).

11. Hesponclent pJ'xlllcecl and c1istl'ilmtec1 only ice cream and other
frrncll desserts in the area in y,-hich Crmunerics -),11 J asp cli \"sion
operntc(:. It (lid 1101' process OJ' c1istl'ilmte fLuid l1l.ilk pl'oc1ncts. Its
pbnt was located at Los Gatos in Snntn Clara CormtY1 approximately
In 1 1iles SOiltlnyest of ';'l,ll . Tose. "Yrl1ere,Hs the distribution ,1rea of
Cl'Cii.Jlll'1'1eS :\1l1 ,To::e c1i\'12ion ,ya confined to the 1o'\\e1' 1m:r awl ad-
jacent constnl ,u' e:1 , respondeat distributed frozen products in the
entire bay area , inelnding San Francisco and Oakland (E. 3758 , 3'189).
l1cspOllclellt also dif:tl' lmted frozen products ns Li.r north as Sncra-
mCl1to (npp:;:oxiln 1tely lun miles from Lo G::ltOS), and as far ",est

Fresllo , YI hel' c it had ;1. c113tlilmtion branch (l- 38lJ\ 8:20 : :1879;

ex 1G- lC,). A1thongh respondent. sold fl'ozea prodncts in San
Jose , Salin,ls , 2\lonlerey, Sant l Crnz i11.1l ot.her tOWllS \yherc Cream-
eries distributed , it sold to a ditrerent type of Cll .tome.l. Cl'e llnel'ip5
cllstomers 'yore mainly Sllwll rebil and serY1ep establishments : such
ns fount.ains , l'estaJjnllt and ;;mom- f!ll(l- pop ': groce,' y stores (n, rj1

:1'1:))). IJ:espollc1ent , on the other lWlld specialized in sen-iug snper-

mfll'ket , its principal cllstomer in Cl'Plnlleries : distribution area being
n grocery chain kuc,yn as the Purit.y Stores (l-L :j758 , 3809 , 3872).

18. Tn addition to respondent , there were fOLlr other major com-
panies ,rhich sold ice creaIn rmc1 other frozen dairy products in some
or 8.11 of the comnmnitie,': ,\hel , ::Uission Creameries did business.
These ,,'pre: The Borden Co, ! Cnl'll"tion CO' Golden State Co. I and
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Arden F rms Co. ,Yith the exception of Golden State , these were
so-called national com pan ips , distributing dairy products in a num-
ber of States ot,hel' than Ca1ifornia. \VhiJe Golden State s OpCl'EltiollS

,yere confined principally to California , it was it major company in
the State and lwc1 a substa.ntial number of plants and distribution
brallches throughout. the State. In February 1954 it was ac.quired by
Foremost Da.iries , Inc. , a large so-called national dairy company. In
addition to these major companies , there ",-ere at least cigl1t other
companies distl'ilmting frozen dniry products in portions of :t\ission
Creameries : dist.ribution area. For the most part, they were small
companies which c1istribnted in only aIle or n\'o comnnmities. Flow-
ever , several were sommdult JargeT in size. In this category were:
Sprecke1s RnsseJl Dairy Co. of San Franciseo , ,,,hieh dist.ributed In
both San .Jose and ,Vatsollvil1e: Dreyers Grand Ice Cream Co. of
Ookbnd , which distribnted in San Jose; and Swift" Co. , the meat
packing company, which had fln ic.e c.real1 plant in Sa.n Francisco
and distributed in San .Jose.

10. Although , as previonsly indieated, respondent did not process

and dist.ribute min in nort.hern California , )'Iission Creameries had
n number of other competitors in t.his product line. Of the laTge
companies prcviously mentioned, Borden, Carnation and Golden

State were also major competitors in the sale of fluid miJk. In addi-
tion , there were at least 24 other companies distributing fluid milk in
l\Iission Creameries territory. For the most part tl1esc were smalJ
Joc.al companies ,dJich distributed in a single community. I-Iowever
seyeral distributed on:l' fl wide,r a.rea. -,tmong the larger local COJ11

panies were Challenge Creanl & Butter ,Association Inc. and Crystal
Creamery CO.

20. Complaint ('onn8e) and respondent are in sharp disagree,ment as
to "'hat constitute t.he ge,ogra.phic market areas, in terms of "hich
t.o me,asure the probable competitive inlpac. of respondenfs ncquisi-
tion of Cremneries: San ose Division , operated under the name of
Iission Creameries. In their proposed findings comp1nillt counsel

appear to contend that each of the comml1nities where respondent

and )Iission Creameries did business is a. -separate marketitrea. The
market share figures and concentration ratios cited by complaint

1Q The above findim;s as to Creameries ' competitors Ilrc based principally on CX 10-
252, pp. 29-45, which not onl ' lists such competitors , but gives an approximation of

their volume. For fi further jisting of cDmpetitors sec ex 409, which contains tiJe DallPS

of a fr.w other sllall companies in corulll1Jities Dot co;-red b ' ex 1(i-Z 252.
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c01lnsel axe based principally on these market areas. The figures pro-
posed by respondent are based on much brortder geographic areas.
Hespondenfs difference with complaint conllsel jnvolves not merely
the area where ::lission Creameries did lmsiness , but the other two
areas in California "here the acquired company had operating di-
,'isions. :Respondent also proposes different geographic areas for the
hyo principa1 product 1i1188. For the fluid milk product line , respond-
ent contends that tl1cl'e are fOllr principal geographic areas of effec-

ti\"e competition. Creameries ' San . Tose Division vi'ulcl fall ,yjthin
whnt respondent describes as the "Bay Area " extending' from the
:ll'ea just north of San Francisco and Oakland, south to :Monterey.
For the frozen dairy products line , respondent contends that there
are hyo brand arens of effcctiYE competition

, ,

, Northern Cali-
fornia and Sonthern California with t11e l\Iission Creamel'ies op-

eration fnlling in the Xortherll California market ftrea.

21. As is l1sunl1y the case where the parties differ so ,,'idely as to
the geographic boundaries of the market areas involved , the picture
one receives of the structure of the market wi11 differ widely depend-

ing on which \ ersion of the mnrket one accepts. On the basis oJ the
narrow market areas proposed by complaint connsel , both respondent
and Iission Creameries had substantial market shal'es in most of the
market areas, and there was n high degree of concentration among the
maior companies. On the basis of the broad market areas proposed by
respondent , both the acquired and acquiring companies had relat1vely
small shares of the markets and concentrat.ion \\ as somewhat less
pronounced. For t.he reasons which win hel'ca.fter be discussed , the
examiner does not agree with either part-is definition of the geo-
graphic markets. However , to provide a inl1 record for purposes of
appellate reyimy , and ns It, basis for eomparison with the findings
he.rerdter made , the examiner will briefly discHss the market share
data in the record , in terms of the different market ltrens proposed
by the parties.

Ice, Cl'ca,m l\Iarket Shares in :Markets Proposed by Complaint Counsel
22, . Set forth below is a table "hieh reflects the, respecti,-e, market

sllftres of rission Crelt11cries and respondent , in fbe ice cream prod
nct line, in each of the cOlnmllnities in the lOYfer bay and adjacent
region, which ('omp1nint connsel contend aTC the appropriate geo-

gntphic market arens in which to determine the probable c.ompE;t.itiye

impact of the acquisition , insofar as it il1Yolves the :.Iission
Creameries operation.
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Creameries

11 arket share8 (ice cream) -in markets pmposNZ by compl(dnt counsel, loweI' Bay, 9.2 2

Beatrice
;\1'('3 Total Sf!Js 2!

Sales Market
share

San .Jose-
Vlatsonvile
Santa Cl'llZ

___

Salinas_

_-- -

Monterey --

- - - - - - - - - - --

Los Bnnos_

___- ---

Percent
10.

Zs, 0

25. S

2,") 3
29. -:

, 193, 14,')

220 969
103. 725
277 , 649
HJ3 , 507
111 721

:3122 96'1

, SlS
)4' 171

527
, 884
, SD4

Sales ),Iark
shnrc

82:')8 , 540
94:3

;:\1, 211
611

29, 745
8, 104

Percwt
21. 7

14. 9

IG. 1

15.

L5, -1

o The flgUlCS in the above tabl lite based all ex 16- , pp. 28-:6 , whidl WflS prepared by respondent
(end sl1bn itted to the COJ:llission ill tJ e caur o of serking to obtain cpprovaJ of its aCljuisition of Cl'enr.leries
n 10.53, RespOlluent ,JOW cont.ends t!wt t.he figurcs which it supplied are unreliable. The exl1ilJit We," origin-

aUy received in evidence without any objection being raised on t.his ,core CR. 456). However , dUling tho
presentotion of its d8iense, re5pondent offered the testimon)' ofseveml of its ofikiais (formerly in Cr€:!merirs
employ), to the effect II12.t tho figm€s of the Olhl r comp::ndes were based on pcrccntm;e C5t.im1itcs in reL1(jon
to theil' OWll compuny s ullsiness CR. 3SS. 3864 , 38(5). Tllere l1lny ue some question "\vlwtiler responch' llt is
not :lO\V estoppp(\ from (jUc,;tioiling tlJGrelbl) Ety of thG figures on t.he basi;; of wilieb it f\,;kcd tl1e Commi;;s:on
to ilpprOVG tIle mergcr . Aoide fron this . ho"\\-e",er , (Ie exc,miner is sati flecl that whilr they mur not 1)13

pi' eci eiy aeCl!n:n0 ::ncl l:lay contain a cI'rtain margin of el'() , t.lwy afe suffcicntly l"cli"bIe to pr0ride an
aIJproprbt8 lJ:.siior ganging the general order oi magnitude of rf'.opondcllt s a:lj Cream"ri,'.' 1l3rkret po;;i-
tions, and the, l'erative standing of tJllir CO:llpetitoJ". Other st ltiotie:ll ()yiden c in the record, which \". m bo
l1ereaitel' referred to , tends to COl'olJo,' ate their gcnen1i accuracy.
21 Altliougb rx 1G-Z :252 cllntCl:ns a brcCtkdmnl of so.ks into " Kllolesal " I.nd " ('ail" c;ltego , (he ex

aminer has coll'.l)in8d thcse :Jgc:rcs in tile above t2.bJn and in the ot!wr tnhles lJased au tll;s eXllilJit. :\lost of tbe
eompinlies wllO e sales figu,-.' s r.n1 giv!'n , sell at iJotlJ w:' wJe,"a;1' ;md ntaiJ . with \',11O;('3ale S11Il'5 !!I' nl' r'lliy
flceountin/Z for the greater p;nt of i,heir sail's. The n:arkc:, position of nspondcl:t, Ct' c'\D l'k ami till' other
r.lajOl' co:npanJl' S wonle! not be ma1:t'ria:ly dirl renl if )l'oken down h to o l)tl),HIe retail ilr,d wh(l:ro'1Ie
Ct1tegories.

As the abO\'8 t.able indicates Crcamel'jes : m l'ket shrue in the above
commnnit-ies rnnged from 10% to 29%, and respondent's sha,re nllged
from 7% t.o 21%. Between them they aCCoH11ted for between a. third
to 40% or the sales in these. commll1ities.

23. The estimated market slulre5 or the ot.her major comp.-mies
opeTnting in tJ1E\Se nn:ns 15 rei1ectecl in thp following tab1e:

Esli!io!crl ice crewn market shares of othe! large (;mpwLie,
complaint counsel, 100ua bay, 19.5923

1111 pCJce 1(J

markets propo.:ed by

\:'

Goldcn Statc B()rden

-"-

CUfnlltio1l

- '--- -----

ll Josc-

Vi' c-bonville-- ---

Santa Cruz- n-

Salinils-
.i\fontercy -
Los Banos_

20 G

). :s

2S. 0

13. i'J

2;) 3

11.2
23. S2,s,

27. S

:W. 29.

1.3. ;)

J 1. :2

;:J. 1 -

-----

2. 1

1. 3

-\rd"l1

J. :2

1. 0

L(i

1. 0
1. 5

:, TjjC IJ"larket S!1:n' s !1l'C computed from the i\Jl' ogu:' cs appearing in ex 16-7, 252. As indici1tN! i1 fool.
note 20. the figurcs for (,Ol lJlal1i('s ot.iwl" than l"c pOl'.clent and Crl alll'ries i1:e pstimated. T:le market share
reflected JJove do :lOt purport to be eXlld, but are rougll app:' o\im."!t.ions of t.he relative ;;t 1l1(!i:;; of tl1e
com jJa l: e"
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As indicated by both of the abm.e tables , respondent's acquisition of
Creameries resulted in a high degree of eonccut-ration in the ice

cream product line in a number of the above communities. Thus , in
San .J ose the market shares of respondent and Creameries , combined
1"ith the shares of Borden , Carnation and Arden , accounted for ap-
proximately 68% of the ice cream sold in that community. If the
shal'c of Golden State (which joined the ranks of the national com
prmies six months after the Beatrice Creameries merger) were added
the five so-called national companies "ould aCc01wt for approxi-
mately 88% of the area s salcs (assnming all companie,s maintained
their relative market posit,ions during the period following these
acquisitions) .

lee, Cream Market Shares in Iarket I'roposed by Hespondent
24. The Northern Culifornia market area proposed by respondent

for the frozen dairy product line inclnc1es all of northern California
north of the Tehach,lpi )fountain range (located approximately 25

miles south of Bakersfield). This are" includes not only the opera-

t.ions of Creamerles San .Jose, Di\-ision , but also that, of its Bakers-
field DiYision , in ,,'hose territory respondent did not sell. Set forth
belm\' is a table reflee-Hng CreameTles and responc1enVs respective
ma.rket positions in the Sorthern Caljfornin market, as proposed by
respondent" , for the frozen dfliry product line.

JJarkd shal"cs (frozen dairy pl"odllcts) in northern California market pi'oposed by
respondcnt 1.952 n

To: l p 'O!UctjOll
(f!a1!o01s)

Creamerie:; Beatrice

-.. -'- - - .._- ----

Pro:iu.ctjon
(pllous)

I'crcel:tofare2. Productioll
(ga;lotls)

Percent of area

, 724, 000 646 42:) 580 917

1 TIlt, fi;!u,' C5 mct! i:11be table are taken from RX 115- \\:1;C\1 ;s based on figures obtained fr0:11 t.he
rcconJs of the State of CfJUfornifJ. Creame i('s

' p,'

orl:lctioll figures include both its San Jose anu Bakersfield
p;all!5. l e,1trjce s :1gurcs arc tbose of it:; Los Gatoo pl 1lt" Crcameries ' 5ill Josc plant sa es repreoent 0, 65%
of the winket, and its lJakersflcld plallt s lr:; reprcscnt I.GS% of tilc r lirket.

As the nboye t.able indicates, respondent and Creameries , together
accounted for 8.03% of the fro; ell dairy products produced and , pre-
smnably sold , in the Xorthern California market proposed by re
spollclent. Xo evidence was otlered by respondent as to the extent 
concent.ration ill the frozen cbiry product Ene ill Korthern California.
aJtbongh it did oiler snch evidence for fluid rn11k.

IiE;: :JIarket Shares in jIarkets Proposed by Complaint Counsel
23. As previously mentloncd Creameries distributed fluid milk in

a llmnber of commll1ities iIl t.he lO\H'r b;t)- area aIld adjacent region
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from its phnts in SaIl ose and ,Yatsonvil1e. Hespondent did not
process or distribute flnid milk in this part of California. Se.t forth

below is a table reflecting Crearnel'ies mal'ket share , in the fluid milk
product line, in the various communities ,,-hich complaint. counsel
contend are tbe appropriate market areas.

Creameries' market share (fluid milk) in markets proposed by complaint cO'lnsel
Iowa bay, 1952

Area Total sales Creameries
sales

Cre:JlJ l'rks
luk t sl:ar

San Josc_

-_. ---- - - ----

Watsonvile_- -
Santa Cruz

- - - -

salinas- - - -- - --
IVIonterey- -
Los Banos_

---- - .

, 887 , 107
640 , 130
126 250

----

285 , lOt)
243 , 448
247 789

$756 106
250 , 8,
302 , 468
472 921
403 , 344

92.

Prrceli
11. 0

::H1

2G.

3(1. 8
32. ,)

---

;:;8. :3

j The figures used in the above ta1Jle are based on ex 10- 7. 252

, pp. 

1\-(j. S(' footnote 2l) fo)' di "C\l sjol!

of these figures.

As indicated in the above table , Creameries ' sales in each of the above
comrnunities exceeded 25%' of the market , with the exception of San
Jose whel'e its sales accounted for 11 % of those made in that C011-

munity. It was the top ranking company in each of these markets
except for Sa.n .Jose and Sa.linas , where it was the third lncl second
ranking company, respeLtively.

2G. The estimated market shares of the other large companies sell-
ing milk jn the above communities is reflected in the following table:

Estimated lI'ilk market shares of other lal"ge companies in markets proposed by compt( int
counsel, lower bay, 1952

IIn percel;t

San .Josc_-
\Vatsonvjlh

- - - - - - - - - - -

Santa CrU:L

Salinas- - - - - -- - - -- - - - 

- - - - - -

Montel'ey- -

---

Los Banos- -

---- ------- - - - - - - - -

Golden Stutl Bordel; CanlilUon

27. 22.
14. 12.

21.
41. 6. '1.

30.
23. :3 10. 36.

Area

----

:5 Tile above market shares are co:nputerl from ex J6--Z 2,,2. The explanation in footnote:'2;s also ap-
p1icalJ1e to Jluid milk shares.

As the above tnbJe indicates, the so-called lw.tioll111 companies

(Borden and Cflrllation , together ,,'ith respondenUs ne, ly l1cquil'ecl
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company, Creameries) accounted for approximately 42% of San

Tose area sales. If the market share of Golden Stab, , which became
part of a na.tlona1 company in Febnmry 1954 , were added , these four
companies would acconnt for approximately 70% of San Jose area
sales.

Milk Market Shal' cs in 1arket l' roposecl by Respondent

27. As previously rnentioned , respondent eontends that the appro-
priate market area , insofar as the fluid milk part of :Misslon Cream-

eries ' operation is concerned , is the so-called "Bay Area." This is an
area of 13 counties contiguous to San Francisco Bay. Set forth belmv

is a table reflecting Creameries ' market share in the area proposed by
respondent as the appropriate market area.

Creamaies ' r/m'ket share (fluid milk) in market proposed by respondent , bay area,

1952 

Creameries
Total area sales (gallons)

Sales (gallol1s) Percentofrnarket

---

, 785, 699 27 2 , 615, 768

26 TIle ahove tabJe is based on RX lOB- C. fhe figures there used were compiled from St,ate (bta.
21 The above figures do not include 113 893 gallons sold in ,Merced County, which is not in the bay area

As is mrjclent fron1 the above table , Creameries ' market share in the
above area 650/0, is c.onsiderably smaller than that in the areas
claimed to be the n.ppropria.te market areas by complaint counsel , as

revealed by a, previous table.
28. The extent of c.oncentration , in tenns of the, market area pro-

posed by respondent. , is also lower than tlmt in the areas proposed

by corn plaint counsel , although it is stl11 substantial. The top four
companies in the Bay Area accounted for 58.14% of the fluid milk
solel in the area in HJ52 (RX 109-A). unlike its position in the Rreas

proposed by complaint cOllnsel , Creameries was not in the ranks of
the top four companies hl t.he Bay Area. These con1panies, in order
of rank , "ere Golden State , Borden, Carnation and Chn.llenge (RX
112).

Definition of Market Areas
29. Before seeking to resolve the difl'erenres concerning what arc

the appropriate market areas in "b1 h to gauge the probable com-

petitive impact of the acquisition of Creameries' San Jose Division

reference should be made to the marketing areas recognized by the
State of California , since the positions of the part.ies revolve to some
extent about these a,reas. In California, the price of milk is Tt\gulated
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by the State at both the pl'dncer and resale leyels. The State estab-
lishes minlmlun prices ,,'hic.h the ;' c1istribntors" (cbiry companies)
are required to pay to the "pl'oc1ncers " (farmers), and minimum
pricps ,yhich the distributors and the ret.ail stores may charge in the
resale of fluid mille The minimmn priees are established 011 the bflsis
of so-cnJled "marketing areast the boundaries of which arc fixed by
the State Director of Agricl1ltme (after" hearing) on the basis of "
finding: that in a gi\Ten area "the conditions affecting the production
distribution and sRIe of fluid milk , fluid crearn or both are reasonably
unifol'm. 28 :.fal'keting al'eas, once established , may ue later con

so1ic1f1tec1 npon fl finding thn.t. "conditions of prodnction and distri-
lmtion are reasonably nnifol'm in tTm 01' more snch market.ng areas
unless more than 35% of t.he producers supplying the area object.

The marketing areas established by the State for the purpose of
regulating fluid milk prices are generally cotel'minons \vith the geo

graphic lines of the connties , and may c.onsist of a single connty or
a combination of sp,-eral counties. In 1D52 therB were 35 specific
marketing areas; by 1960 the number of sneh HreflS had been reduced

by consolidation , to 2T. For statistical pnrposes , the State groups
the connty and lluHi-connty marketing areas into broader regional
groupings. There are lour pl'incipaJ regional areas , viz , San Francisco
Bay Area , Sflcl'amento Valley, San Joaquin Valley and Southern
Ca1ifornia. These regional areflS are- referred to , YHrionsly: as "J\Iajor
Al'eas ' or " Iajol' J\Iarkets::

There al'e no offcial marketing arerts , as snch , in the frozen product
hne, since the price of these products is not directly regulated. 1\lrtllu-
fa.enrers arc required to me copies of their price lists and to adhere
to such prices nnless they file an amended schedule (R. J2l4). They
are also required to file monthly reports of their production. The-se
reports are the basis of statistical reports by the State, in whieh
figures of frozen dairy procluct prodnction is pnblished by " connty

s c ri('\1Jturnl Co(le of Statr (1f Ca1ifornia , Section .!27(1 (CX -J1!l).
29 '1'111' above findings are based on t1lc p:lblJshed reports of the State of Caljfornifl

entitled "California Dairy Tncll1stry Statistics, " for lfj52 aDd 1900, upon which the
parties lwve relierl in prf'paring a nllmber of siatistical exhibits, and of which offcial
notice is l1CTein taken by the e;,nminer. There Is testimony that there were at one time
38 areas. 1Jnt this alJparently jnvolves a period prior to 1952 (R- 40S0),

a Tn the Hnnual California Dain' Industry statistical reports the sales figures arc
reported by the county or multi-county arens, \\-bicb are l'eferreu to ns " marketing- areas.
However , these marketing area statistics fUP grouped on a regional basis in flecorrlallce
'With the above-mentioned regional groupings. The monthly "Dairy Information Bnlleiin
pnblisJ1ed by the State contains f1 similar compilation of data , and refers to the regional

grollpings as " :'Jajor Areas " (CX 392). A rejJ0rt of the State legi Jatl1l'e OD fil1id milk
prices refers to the regional nreaf! as " ::Jajol' Arf'flS " ar. rl as " :Uajor ::rn.rk('t " (CX 461,

pp. 7i , S5).
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and district;: but t.hese areas do not purport to be Inal'keting area in
an economic- sense. :-\1

3U. As previously indicated , much of the argument of cOlnplaint
cOllllsel concerning the m,llket structure of the area in which Cream-
eries ' San . Jose Division operated is predicated all the assumption
that the individual communities are the appropriate Ina.rket areas.

Counsel's posit.on ill this regard appears to haxe been influenced by
the fact that the statistical e\ idence in the record concerning this area
is mainly in terms of the individual cOlnmunities. However, in their
reply to respondent s proposed findings complaint connsel , \rhile still
contending that the " fmJarket areas in the dairy industry are sma-l1

local ones snch as those clescribc(l by respondent in ex 16-Z 252
assert (p. 13) that the relevant markets ill California are " the market
cll'ea(s.J delineated by the State. :: 33 As previously noted, the area

delineated by the State as milk Tnal'keting areas are not the indiyiclual
communities , but are at least eounty-\yide in scope. The indi'i-idual

communities in ,vhieh Creameries : San Jose Division operated fan
principally with ill two milk marketing areas recognized by the State
viz , Santa Clara County (in ,yhich San J oso is located) and 1\10n-

torey-Santa Critz Counties (in which ,Yatsollville, Sanb\ Cruz

Salinas and )'lonterey e located). The only community not falling
in these two 111'eas , concerning ,d1ich complaint counsel offered evi-
cle,nce. , is Los Banos

, ,,-

hi('h is locatecl ill 1\Ierced County and is part
of the ::ladenL- :Ilel'('ecl milk marketing area. Except for San J ose

,\"1ich had a lDi53-H);3-d population of approximately 05 000 , the in-
dividual communities were l'clatiyely sma.ll in size.

i11. As prm-jonsly mentioned , respondent proposes two set.s of mar-
ket al'eas , one for fluid milk flnd one for frozen dairy proclnc.s. The

Jt California Dairy IndustI'J' Statistlcs , 1960 , p. GS- The 1052 report contains figures
for the State as 11 ",- llOle, but no brellkdowll by county uno r1i trict (p. 52).

"AH pl'evionsl ' mentioned (footnote 20), the market share fig-ure;; aud cOllcentration
rali() dtcd DJ. compl.lint counsel are based m ti!ll - on ex 1G- Z 252, which ,vns pl'epnred

by respondent at the request of the Commission. Hespondent ,vas requested to submit

'0;\11' ;' (latn lor '. eaclJ town or COUllt!":\' " in which Cre:lmerie of _1lle1"ic , Inc. ,;(I()' ,
(CX Hi-Z 251). In rcsIJonrling- to this reql1e t respondent rcferrf'd to the communities U

sale Ilrens " find stated that it "las submitting- the figures '. by marli:etlng are:ls" (CX
IG-Z 25 , p. 1). It is not cle Ll' whetber C0J1l11llint counsel contend that tbls constitutes
an admission or ficknowJedgment by respoudent that the iD(lividual communities are
marketing: areas in fiD economic or lpg-al sense. However, the e); lminer Is satbfied from
the circnmHllllces of the request , flJll the respont;e, thflt no such ndmisslon or ncknow1-

eclgmcnt was intended 1Jy respondent.
33 In support of the position tIJat the State marketing areas are tbe appropriate

JlHukets for California , complaint counsel refer to CX 16-Z 245, which contains sales
!lflta for rc;;ponc1ent Lnd Creameries on a connty basis. TJlis exhibit was likewise pre-
pared by respOlllent but, \mJikc ex IG- Z 252, contains no data for competitors , nor (loes
it reflect CreamerieH ' milk sales in Dorthern C l1i.fornia.

"I' be appl'O:1imate 1\153 populations of the other cDmmunities ,vere: Santa Cruz-

21, 000; Salimu;- lS, DOO; .:fontere.r-16, OOO; and Los Banos- ODO.



518 FEDERAL THADE COM:MISSIOX DECISIO

Findings GT 

Inarket aTeas proposed for the fluid lTIilk product line are based
essentially on the St.fte marketing areas. However , respondent con
tends that the 35 or so State marketing al'eas should be consolidated
into :fOUl' major marketing areas and one miscellaneous area (the
latter consisting of cCl'ta,in spal'scly populated counties ill the
northern and eastern part of the State). The Inarketing arcas pro-

posed by respondent actmdJy correspond to the broad , regional group-
ings previously mentioned

, -

which are recognized by the State for

statistical and reporting purposes (R.. 4089), viz , San Francisco Bay
Area , Sacramento Valley, San .Joaquin Valley, and Southern Cali-
fornia. ,Vith respect to Creameries ' San . r ose Division , respondent
contends that the appropriate m Lrket area, is the San Francisco Bay
Area, which is essentially a, combination of nine marketing areas
recognized by the State , including Santa Clara and )Ionterey-Santa
Cruz , but not including )'Iadera- J.Iercec1 in which Los Banos is located
(the lattel' area being included in the Sa.n Joaquin Valley regional
area). For the frozen da.iry product line respondent proposes n
further consolidation of marketing areas , with only b,o areas in the
State , viz , Northern California and Southern California. The frozen
product operations of Creameries : San Jose and Bakersfield divisions
wOlllcl both fall within the Xorthel'll California market : as proposed
by respondcnt.

E2a. Respondent's position as to what are, the propel' market areas
in California : in which to JIeasure the probable competiti\' c illpnl't.
of the Crc nl1eries acqnisitioll , is bnsedlargely all the testimon:y oj' Dl'
Da,vid A. Clarke

, .

JI' , Professor of ),.gricultul'al 1;:conomics at the
Lni\-ersity of California and a recognized expert in his fiPld. 3cj It "'

the burden of Dr. Clarke s testimony that wJ1i1e the marketing areas
recognized by the State may at one timc have had a meaningful rela-
tionship to the c1istrilmtion patterns of JIilk processors , this is no longer
trne because in cstabEshing such areas the State is l'efll1ired to take

into consideration not only the relationship behyeen competing proc-
essors, but a.lso that between producers (dairy farmers). ,Yhile recog-
nizing that the huy permits (l eonsolichtion of marketing areas and
that. the nnmber of such nre,lS has been reduced from :18 to :27. it wns

Dr. C1arke s position that the rema,ining areas still do not refleet

35 In addition to teaching at the University of California , Dr, Clarke is associated with
tile Ginnnini Foundation , wJ1jel1 i 11, n'seal'eh (Jrg:'lniwtiOll eonnectpcl with the SeJlO(J1

of .-\grieulrurnl Economks of the Cuiyel' !Hi c'ol1duers rcsearch :for the ;tatt' Dr.
CJ,. !'I;,. !J s COJ)iuct':'ll llrile nlll! marl'i.,t o:tUIJj"S fCl)' the' Statc lcgislntm' e, lws jp,'tif.f'cl i1S

a ,,' itnC'o:s for the Strite nt milk pJ'ce hearings , hils conrll1cter1 milk pricing studies for
the U,S, Dcpartment of Agriculture and has sCl' yed on Il committee € talJlished by the
Secretan' of Agriculture to study the Fe(leral )oIilk )larket O1'0er program (R, 4065-
4(70),
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meaningful areas of distributor competition because of the opposition
of both producer and distrilmtor organizations which desire to nutill-
tain their autonomy, and because of the law s requiremcnt that pro-

duccr as vi-ell as distriLJutor compet.iti\'-e conditions be taken into
account (R. 'J080- lOS(j).
According to Dr. Clarke, improvernents in technology and

the elimination of Jocal health ordinances lun-e resulted in a
,videning of distribution areas o that at present the above-
me11tionecl regional or major areas are "pretty much ltheJ areas
within which ft pattern of companies operate" (R. 40SS-40S9), and

aTe relatively homogeneous ,,-jth respect to marketing conditions
of fluid milk (R. :l07()). He like''Iise was of the opinion that the
maeket for frozen dairy products was di Yisible in two, with one

market "centered around the Los Angeles area," and ;'the relImining
part of the State forming the ot.her market.ing area, :: (11. 4118). It
is the position of respondent that since the testimony of Dr. Clarke
(which was corroborated by several of its offcials) stands "unim-
peached and uncontradictecP' by any countervailing testimony on
belm1f of complaint. cCJl1lsel , the market areas proposed by respondent
should be accepted.

32b. ,Vhile not questioning Dr. Clarke s credibility or his high
degree of professional competence, the undersigned does not feel
oLhged to accept the market areas proposed 'by respondent, for
seycrnlrensons. In the lirst place , it is clear :from the testimony of Dr.
Clarke, and that of respondent s oflcials who te-stifiec1 regarding
marketing arens , that they \yel'e speaking primarily of the cnl'rent
situation and not th,lt which existed in 1933, "hen the Creameries

acquisition occllrred/" Tn the opinion of the examiner the probable
competitive impact of the Creamcries acquisition must be considered

initially nt least, in terms of the market as it existed ,yhen the acquisi-
tiOll occurred , uninflllenced by changes or distoli.ions in market 5t.ruc-
tnre to ,,-hich this and other aC(luisitions in thc area. may have con-
tributed. ,Vhile it may be, as respondent urges in another conllcction
that post-acquisition conditions are l'elenlnt under some circumstances
the.y a.re not relevant in deterrnining market shares an(l eOllcentratioll
as of the time the acqnisition occurred.

''' As previol1sl;v JleJJtion('cl , a con olidati()n of marketing- areas ma v be blocked if more
1Jlfln 35':'0 of the proll\lcel's sllpplying the area object (Sec. 4270, State Agricultural
Code, CX 410).

; Dr. Clarke s neg'flbv(' re J1()n e. with resllect to wheLher tbe Stltte mf!l'l,eting areas
:illY I011g'f'r 11ar1 an, - l'ela1iollship with milk llistriuutlon plLtterDH, was in llDs"'.el' to the
ql1f'Hio!1 whether sueh areas "have ar.

'. 

\1(;h relationship todn.!J (11, 4080). It should
he Doted tllat his tef'lim0ny was gi"len in . 1962, His teHtimony concerning the two
marketing" flreas iJl frozen des erts ,\"f!. in response to the quesbon of "how many ice
e!'eflm or frozen l1ef'sel'ts mn1' kets are there" (R. ,H1S). (Emphasis supplied.
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Secondly, the market areas delineated by Dr. Clarke are based

principally on the distribution patterns of the lal'ge, national com-

panies. The mnrket areas proposed fol' frozen products are based
exc1nsiyely on the distribution patterns of sneh companies , exce,pt for

t118 p1nnts ,,-11ich arc controlled by the large grocery c.hains (RX DG).

The market fll'ea5 proposed for fluid milk arc based on the distribu-
tion pattern of the iin', nnti01wl ('omprU1, ies , plus those of the three
large Cnlifol'niil compnnies ,lncl the '"captiye creameries" (eX D3!.

Eyen on the lmsis of the distribution patterns of such comlmnies , the

record lnc1icatps that the arens of distribution are 
smaller than those

proposed by respondent. '1J11. , in the rase of the frozen dttil'Y prod-

uct Jine) in ,yhich rCHponclent c181ms thilt the companies ill\ oh-ecl

c1istrilmte in all of northern California , respondent's map of the, area

(H,X 0G) discloses tlwt some of the companies hm-e mnltiple distribu-

tion points ill nmt\ll'l'n (',\hfol'ni,, : y:ith one or more plants or (listri-
bution branches in ihe Ihy Area , the Sacramento Yalley and the San
Joaquin Yaney. Similarly: jn the ('a e of flnic1 milk prmluct line , in

,,;-

11ic11 respondent c1ailns that dlC entire Ba:,' Area, is one market area
respondent's Inap (HX 05) discloses at least t"TO patterns of dish'i-
bution , one jll\ olYing plants or distribution branches in the \lpper
Bay and another in the lower Bay.

'The evidence of phnt. and branch 10('atioJl , "Thich will be hereafter

discllssed , conJinns the facts \\"hich are, visnally inc1icntec1 by l'esponc1-

enfs diagrammatic pl'esentntion.
,Yhile it is true , ns Dr. Clarke testified, that due to changes in

teehnology, plant consolidations , elimination of 10cal ordinances and
other fadm' , there has been a ,yjdening of fluid miJk distribution

arens , the record establishes thai: Ule milk marketing areas recognized
hy the State still hnye conslderalJle va1icbt.y. This is clear from n
report \rhich T)r. Clarke himself prepared for a joint cOlnmittec of

the California legislntnre. all agricultl1rfll problems. The report con-
sidered , among otheT things , the, extcmt of int.el'Hl'ea shipments to rmcl

from the State-recognized marketing areas, ns a factor in the estnu-
lishment. of arefl miJk prices,'O:s Dr. Clarke s report indicates that

despite significant interarea shipments of fluid milk in 18i)4-1955

the bulk of the milk sold ,,-ithin the various State n1ilk marketing

SS The portioD of tbe report dealing with interrnp.!! h\r)juents was introduced in
evidence by respondent, as RX 162 A-Q. The entire report W(1-S introduced in e"ldenc
by complaint counsel, during rebuttal , as ex 4(;1. It lJa;y be noted that the map of milk
marketing areas, on which re fJoDdent relies (HX 93), was ba ed on a map prepared by
Dr. Clarke, in connection with his report (RX 1G3: R. 4728).

89 The repoi. t is dated .TUDC 1\);'5. Howe\er , most of the statisticnl dtlta is for Februarv1954. 
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flreas was processed ,yithin snch areas. ' rlms , for the Stftt.e as a whole
the report indicates tlmt shipments of strlldard milk proc1llced in one

area and sold in another area amounted io only 12% of gross sales
for the 'entire State (RX, 162-I\:). o To the extent there we.re inter-

area shipments , the bulk of snch shipments (80%) werc made to the
adjacent marketing nreas (EX 16:2-0). Only se\'-C11 areas , out of a
total of i)6 areas, had ont-of-area shipments aboyc 20% of their intrn-
area sales (HX 162- 0). --\mong these seyen areas ,yas Santn. Clara
Count.y, ,,-ith shipments out of the area, f11110l11ting to 233 384: gallons,

or ;31.;"% 01 a tot.al of 74:1 33D grt.lolls of milk processed and mId in
the area (RS l(j F). All of the ont-of- area shipments were to
adjacent areas (RX 162-P). Of IGG :?05 gallons shipped into Santn
Clara frmH other arens , all came from adjac.ent. areas (EX 16:?-P),
Sneh out-of- area receipts amounted to 21.9% of the milk processed
nd sold ill the area. The Santa Crnz- :Uonterey marketing area had

a mnch smaller pel'centtge of ont-ol- nrell shipments , but. r('cein

a larger percentage 01 shipments .fro11 other areas, Thus , it processed
329 20-4 gallons of sUmdard 111Jl:- and sold only 5 87cJ gallons , or

srfi, out of the nrea but received ont-of- area shipments of 118 213

gallons (all from Hljacent Hreas), representing 8:3. 8% of the gallon-
age processed within the area. At least half of the ont-or-area milk
sold in Sant2- Cl'uz- l\Iontel'PY C:1me from the, Sanle)' Clara area. These
figures demonstrate that the bulk of the milk sold ,,"ithill e L('h market-
ing area is processed ,,' ithin the an a. and that to the C'xtent. tlwl'o ,H'
interarea, shipments they n:;:e gE'nerall r to and from ad.iacent aTe-as.

In the cnse of the frozen clairy prodnct: line , in ,,,hich the State
milk marketing areas are not necessnl'ily apl)1icable, Dr. Clarke
position that there ,,-ere only two broad marketing areas -was based
on the :fact that all companies \\ hich did business ill both northern
Ca.li' fornia and southern California had a sepnrate plant in each area
(n. 4118--118). 'Vhile this may incl1cate that there are at least two
marketing areas , since no company distributes thronghout the State
from a single plant. , it does not preclude a. further sllbdi' 'ision of t.hese
two broad areas. The recorcl discloses that. eve,ll some 01 the large
companies had multiple p1anl:3 within the nbO\'-e areas at 01' flbollt the
time of the Creameries acqnisition , ll1c1 that. those that. had ol1ly a
single plant found it necessary to b\\-e a dist.rilmtioll branch or
branches within the ,ll'ea ill order to sern:, it effectiyely. In the ' case

of the smaller companjes , ,,,hose distribution patterns cannot. be

'0 'Illis figure includes only direct shipments of mil, for res:1le in nnother are.\. It
does not include intcrplnllt shipments between plants ill different m:1rkets , where tile
receiving plant processes or otherwise !lnnr1es tile milk before It is resold.

379-702--71--
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ignol'ed none of them distributed oycr the )''ide. areas proposed by

respondent.
i3. The examiner now turns to a delineation of what he considers

to be the market. arens , in terms of \"hich the market shares of the
acquired and acquiring cOlnpallies the extc11t of cOllce,lltration , and
othel' appropriate market statistics may be determined , insofal' as

Cl'eallerjes San .Jose Di vision is concerned.

l a) Fl-uid 111 ilk. As pre\'-iously 111clltionecl, Cl'eamcl'ies San .J osc

Division operated t,,-o milk processing plants , one at San .Jose in
Santa Clara County, and the other at ,Vatsonville in Santa Cruz
County. The milk processed in San ,Jose was distributed in Santa
Clara County, ,, hile that processed at ,Yatsonville was distributed
ill both Santfl Cruz and )Ionterey Counties and , to a small extent, in
a portion of rel'cec1 County around Los Banos. Creameries ' major
competitors in the area \ypre Golden State , Borden and Carnation
all three of which distriblltecl thronghout the three-county firea in

,,-

hich Crearnel'ies ' San Jose Diyision sold , viz , Santa Chra , Santa
Cruz and ::Ionterey Conn ties. The recorcl-is not entirely clear as to
what the distribution areas of these three large companies "-ere.

l-Imyeyer, it eloes appeal' t!wt in 1031 Golden State had miJk process-
ing plants or distribution branches jn Oakland and/or Snn Francisco
San Jose , Salinas and Santa Cruz (CX 40D).H Presumably the distri

bution lJlanches selTed ditfercnt portions of the Bay )\rea. In all

In' lbi1ity Smlta Clara COlllJty \YflS selTed from San .rose, and

j'fontcl'e.y- Santa Cruz "-ere ser\-ed from Salinas and Santa Crl1z.

Borden had pbnts at San Jose , Bl1rlingiune (San Jateo County) anel
Oakland , and had clistrjbution branches at Gilroy (Santa Clara
Connty) ,l1d in ,Yntson,'ille and lolltere.yY Presumably these plants
and bnllches se),H d separate portions of the Bay Axca. C,-trnat.ion

had a processing: plnnt at O lldnnd and distribution bnmches at Sa,nta
Clan\. t)nd San .Tose. Presuma1J!y its distribution in the lmyel' Bay
A:i'ea \,as from its distribution branches located there. In addition to

the major companies , there \\e1'e ni least 2-4 other milk companies
tribut.ng in portions of tlJC three-county 1l1'ea. Approximately half

of t.hese had plants in San .Jose, 01' elsewhere in Santa Clara County.

Exc.ept for Challenge Cream 8: Hutter Association , none of t.he latter
cornpanies did bllsiness in any of the principal communities of

n E'-cn ill 1D62 Golden SHlte (Foremo t) had JJlant" or branches in thesc comil\1nitiei'
(CX 412).

J2 In 1DG2 Borden s ouly milk processing plant in tbe Eft,. _"'rea was in San Fmnci
bl1t it mailltninecl di tl' ilmtiIl ' lJrancl\es in all of the nboyc COllD1l1Dities except Oakland.
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;\lonterey-Santa Crnz Counties (CX 16-Z 262 , pp. 29-43). None of
the independent companies ,vith plants in ::Uonterey or Santa Cruz
Counties sold in the San Jose Area.

Based on the record as a whole , the examiner concludes and finds
that each of the milk uwrketing Rrens recognized by the State in the
10\"81' Bay Area , viz , Santa C1ara County and ronterey-Santa, Cruz
COlUlties , constitutes HJl lrelL of etfective competition in ,,-hich to
mensnre the probable cOlnpetitive impact of the Creameries acquisi-
bon, insofar as the llilk operations of its San Jose Division a,re con-

cerned. These two areas were separately served by Iission Cream-
eries ' b"\o milk plants; they "-ere separately served from di:ferent
plants or brancl1es by the major companies; and the smaller in-
dependent companies selTed only portions of each area , but not both
areas. Ea,ch of the areas was recognized as a, separate marketing area
by the State of California, in lD52 and , despite a reduction and con-
solidation of marketing ,lrcas from 36 to 21 in the State as a, whole
and frOln 0 to 1 in the Bay Area , these two a.reas \\T.re still recog-
nized as separate marketing areas in ID60. As late as 195-1-1953 the.
greater part of the milk sold in eaeh 0f the two areas ,,,as processed
within the area,. A JtJlOugh Crealneries ' San Jose DL \- i510n made a
small amount of sales in Los Banos , the examiner considers this area,
as falling within the i\Iaclera- l\Ierced ma.rketing area recognized by
the State.

(b) Frozen Dah"v P.rod /lcts. As pre,-iously mentioned , Creameries
operated a, frozen pl'oclucts plant in San Jose from ,yhich it distrib-
uted ice cream and other frozen da,jry products in Santa Clam , Santa
Cruz and I\lonterey Counties, and ill a small portion of )'Iel'ced
County around Los Danos. Its major competitors in this area ,yere
Beatrice , Borden , Carnation and Golden State. There \,ere at le,ast
nine other companies selling in portions of its territory, including
Arden , Slfift and approximately seTen loeaJ , independent companies.
R.esponclent distributed orer a \Yic1el' a.ren thall did Creameries , its

distribution area extending to the upper Bay Area north of Santa
Clara County, and into portions of the San Joaquin Valley. Exce,pt
for the area around Los Banos respon(lent's distribution in the San

oRquin 
\r alley ,vas from its Fresno dist.ributing branch and not

directly :from its plant at Los Gatos in Santa Clara County. Of the
large eompa,nies , several had multiple plants or branches in the Bay
and adjacent areas. Borclen had nmnllfaeturing plants in Oakland
and San Jose (in the npper and lmyer Bay Area) and in Sacramento.
It. also had a plant. or distrilmtion braneh at Fresno in the San
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Joaquin Yalley (CX -tOP) ,n Carnation Imcl a mallUfnctlll'ing plant at

Oa.ldand rmc1 distribution branches at San .Jose in the lmyer Bay
rea , at Sacramonto in the Sacramento YaJley, find at Stockton and

Bakersfield in the San Joaquin \:' rtlley. Golden State operated n1anll
fac.tnrillg plants at San FrancisC'o and Santa Cruz (in the upper and
lmycr Bay l\.ren), and at Sacramento and the Saeramento Ya1ley and
Fresno 111 the San ToaCJnin Valley:l! It also had distributing branches

in the Imycr Bay Areil at San .Jose and in the San .Toaquin Valley
at Stockton. Arden had llftllLlInctul'ing plants at Oakland and.
Fresno , and distributing bl'nnches at Sncnlmcnto and Stockton"
Spreckels- TIl1ssell , a San Francisco manufacturer , had a distributing
bra,neh at Burlingame on the peninsula south of San Francisco.
DreTer s which h(1(l a plant only at Ollk!mFl in 1031 \ had also estab-
lished a H1flnnfactllring branch in SanL. Clara by HH52. Dreyer
distribnt.lon into the lower Bny rea in 10;'):2 'inlS limited to San J05,

while Spreckeh-nlls e!J sold in both San J ose, and \Yatson,'ille. The
other 10caJ independents sold only in portions oJ Santa Clara , Santa,
Crllz or Iontel'ey Counties.
It is the conc.nsion and i1nding of the examiner t!wt the ap-

propriate market area in Ylhich to determine the pl'obaLJle com-
pet.itire impact of the Creameries ' acquisition , insofar as it in,.oh-
its San Tose Did )ion s :hozcn clairy products operation is the thrce-
connty area in which Creameries principally distributed , yiz , Santa
Clara, Santa C rnz and l\lontcrey Connties. The examiner does not
consider all of northerll California fin a.ppropriate market area since
even the major eompllnies operated on a multi-plant basis ,yithin this
area. :2los1. of them had :11-, least a tri-partite (1ist.rilmtion pattern
,yith c1el1'i'crics lWlng made from separate loeal points in the Bay
Area , the Sacramento Valley and the San ,Joaquin Valley. I,Vithin
the Day Area itse1f, there ,y,lS a tendency for distrilmtlon to be
c1iyic1ec1 betT\een the npper and lmyer Bay countie,s. Giving due rega.rd
to Crcalleries distriblltion pattern , and that of both the larger and
smaller companies, a combination of t.he three above-mentioned

cOllnties in the 1myel' Bay Area impresses the examiner as the most
meaningfllJ economie market for purposes of this proceeding.

l\Iarket Shares and Concentration
(a) Fluid jJlik

3-:. It 11:1s been (1etennille(1 a1.O\.e t.wt the a.ppropriate geographic
market areas in ,,-hich to weigh the probabJe competitive impact of

43 By 1962 Borden bad an ice cream processing plant only at Sacramento in northern
California, but it had one or more distributing branches in eaelJ of the three major
regional areas in northern California (CX 412).
H By 1962, Golden State (Foremost) bad convcrted Santa Cru and Fresno into

distributing branches.
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the acquisition of Cl'eamerles San .Jose Division , insofar as it in-
volves the fluid milk pl'odnct line , are: Santa Clara Connty and
fonteTey-Santa, Crnz Counties. Creameries sales were 111ade prin-

cipaJly in these three eOl1nties in the lower Bay Area. Hespondent

did not pl'oeess or distribute milk in this area. Set forth below is a
table reflecting Creameries ' mnrket shares in the two market areas in
(J!LCStiOll. In the illte.J'est of completcness , the table also reflects
Crpamrrics shalT: of sales in the entire lower Ba.y Area where 
OIW1'1ted , exccpt for the slnal1 amount of bnsincss it did around 1.'
RflJlO in JIe.rced ConntyY

Creameries' market shares (fluid nd!k) in lower bay markets 1952 4

Count.yarea
Toto.; aleo

(gano 1s)
Creamel'JCs

Salcs (Gallons) l'ercelltofarea

Santn Claw--

-----

J\Jont('rey- 11tfl Crnz
, ;i14, OO

, 62(-; , 92.
947 385

1, 895 , 530
9- 2

28.

Total bot.h flrcas_ - 16 !:J.0 929 , 842 , 92, 16. S

"The alJOve bble is based on ex 421 , which WrJ'i fJl'epllrec! 1Jy complDint. cOlm el frOIT Ow sa ne State

(!fl!:l wJdcl: \\' l"' used by re. 'ijJondent j" prepiuing RX lOS- B (R. 4.'j25). Altl1ou IJ purpor:illg to reflect
gales , the figures actuall ' are tilO"e of shipments made l) ' pla:1ts in the area and, to this extent, would not
i:clucle SalC51\- itl1ill tll! area by P:(l);to :ocat.ec\ ont of 1he nrea (H. 4.'13,,). IIowenr, t.lle reliability of t.l, a:)ove
fig:mes , as reflecting fI reasonaiJk appro"irnat ()l of Creameries ' marii:et position , 1wcome'i app rent from a
eO) lJ.1Tison with tl1e figures of Crcl1n:eries ' sales in the principal communities ill t' 1ese two areas , whkh
appear in ex 16-% 2.';2 pl'PfJarerl hy re.'ipOllc)(' llt. (Spp parflgmph 25, snpra). Tile,e tigu:'es disclose that
Cre"mnk ' 1052 m"rket share in San Jose (elle pril)cip l cit.v ;) nta Cb:'a Coul1y) WQo 11.0%, and its

eon,l)i)wd rntd;:et "bare in t.he four principal communities oi :\fot;terey-Sallta Cruz Counti s, "\\"as 33.
Irs s!lnn' uf sales iu all !lve cit.ies i'1lJutb arens \\OS 1'1

;:;'

It is not possible to determine , precisely, the extent of concentra-
t.0!1 in the t,yO milk mflrket1ng areas discl1sse(l abon: , since the record
contajn J10 dntn as to t.he total sales of the other 1argc cornpallies in

t.1lC (, t\Yo C11''tlS. HOWeTel' , as pl'cyiol1s1y noted (paragraph 26 find
foctnoto :2;j) the record cloes contnill estimated sales figtlJ'es for these
companies illhYC of the principal comnmnities in these market fircas
from which a reasorwlJle npproximfltioll of the general order of

lgnltude of concentration in the 100yer Bay Area may be obtained.
s aJl'eady indicated , Golden Stntc, Borde.n , and Cal'nation accounted

for npproximate.ly ;jSj"o of lnilk sales in San Jose. Adding Cremn-
eries ' share , foul' companies acconnted for approximately 700/0 of the

San .Jose area. Set forth uelow is llll additional table reflecting the
extent of concentration in the fiyc-cit:;- area as a. whole, illcluding San
Jose (the principnl communit.y in Santa Clara County) and \Vatson-

45 Creameries sDld 121 S,'H) gallons flf fl11id milk in :-Jerccd County from its \Vatson-
vjJ!(. j.'lan:; in ill;):. , :Jl1ol1uting to r.'(o of tbe j';:1It. "nlr X 1\1S-D).
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ville , Sanbt Crn" , Salinas and )Ionterey (four of the principal
munities in Santa Cruz and :Mollterey Counties).

COHl-

Concentration (j(:lU:d mnk) among major companies, 5-city area, lower bay, 1952 n

Company Sales j\Iarket, shares
(penent)

Golden St.ntc__

- -- -----

-- S3 , 141 , :')15

Crea.merics____

-- -- ------ -. -

-- 2 , IS. , S9G

Borden

_--_--_ - -- ----

- 1 , 811

Ca.rnatioll- - - - - - - -- - -

- - - - - - - - - - - - - - -- - - - - - - - - - - - 

986, .559

2S. J
19. .)
16. S

TotaL_

----

, 19;-;, 7S1 7;3. Z

Tot81 area sales- -

---

, 182 , 529

- -

41 As i:1 tlJe case of the figures in paragraph 25 supra the above table is based on ex 16-7. 252.

As the above table indicates , with l'esponclenfs acquisition of Cream-
eries and FOrE'llost:S acquisition of Golden State, four national com-
panies accounted for somewhere around 70% of the fluid milk sold
in the lower Bay Area. (assu11-ing, of eourse, that no substantial
clec.ine occurred in the market shares of the above companies between
1062 Rnd lU64).

(b) Fi'zen DaiTY p,'O(z,tets

35. As the examiner has found , the appropriate market area, for
determining the probable competitive impact OT the acquisition of

Creameries ' San Jose Division , insofar as it involves the frozen clairy
product line, is a three-county area in the lower Bay, consisting of
Santa Clara , Santa Cruz and lonterey Counties. Both Creameries
and respondent competed in this al'ea in the sale aT frozen dairy
products. Set forth belm-v is a table reflecting Creameries ' and re-
spondent' s respective market shares in the three-county market area.

Jlarkei shares (ice cream), 3.counly area , Iowa bay, 1952

Creamerie5 J3eatric\'
Tot l salcs (gallons)

Sales (galJons) Percent of market Salcs(gallons) cJ'ceIlL ofn:arkl'

878 726 661 13. :3 ;,U8 391 31. S

, The above tal)le is based on CX 16-Z 215 , whjcb was prel)arcd by respondent and submitte(l to t1Ho

COJ lInission in conncctio l wit11 seeking app,' oval of the Crcamcdns acquisition. Thl table submitted WCiS

prepared in tel'":IlS of " ;ce c:' cam, " rather thWI for all frozen dairy product:". The elata in CX Hi- Z 24,), purport

to be based all reported data of the Statf' of CaJifomia r !l(! " COl 1IJal Y li:1aucial statement:". '
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As previously noted , the market, share cited by complaint counsel
are in terms of the individual communities in the lower Bay Area.
'Vhile the indi\-ic1ual eomlllmities themselves are not appropriate
market divisions , a combination of the fh-e principal commnnities in
the lower Bay Area does constitnte a reasonable approximation or
the three-county area which has been fOlmcl to be the appropriate
market area for the frozen product 1ine. Set forth below , for purposes
of comparison with the preceding table, is a table reflecting the
market shares of Creameries and respondent in a five-city area in
the lower Bay.

M arktt shares (ice cream) in pn:ncipal cOIIlIw"ni6rs where crcarnen:es' San Jose
div1 sion sold 1952

- - - .

Community Total sales Creameries' sales Beatrice ,; salt's

San Jose_

\Vabonvilc- -

- - - - -

Santa Cruz_Salinas- -
?vIontcrey - - - - - - - - - - - --

----"--

, 193 , 145
220 , 969
193 , 72J
277 649
193 507

$122 964
')0 , HIH

171
527

, 884

$258, 549
;)2 94:'

211
611
74,:)

- --

Tot.aL_ , 078 , 99, 348 , 364 394 , 0;')9

.. - - -,---

?\'arket share (pprcent) - - - - - - -- - - 100 16. 18. 9

---

Ji The ahove table is based on ex IfJ-Z 252 , pp. 28-43. It wjl be noted that while the marht share Dt!Ule
for creamcries is fairly comparable with that in the preceding tilble (based on ex 16-Z 245). there js a Kirle
diverge1'!ce in the market share figurc!; for Beatrice in both tilbles. TIJe record contains no cxplal:atioll for
tllis. One possible explanation is t!Jat respmJdent' s sail's in the other communities in the tlnce-county
market were proportionately larger than they were ill the above five cities.

The extent of concentration in the three-connty frozen dairy prod-
ucts market cl1nnot be determined precisely since the rec.ord does not
contain data as to the total sales of the other large companies in this
area. However, from the data as to the estimated s des by all com-

panies in the five principal communities in the area it is possible to

obtain a reasonable approximation of the extent of such concentra-

tion. Set Jorth belmv is a table reflecting the sales and market shares
or the principal companies ill a combined area consisting of San .Jose
\Yatsonville, Santa Cruz , Salinas and :\lonterey.
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Market shares and concentralion Uce cream) among major companies, principal
communities , lower bay area 1952 5G

Company Sales Market share
(percent)

Golden State- - - - - -
Beat-ricc_--

- - ----

Creamcries- - - - --

- - - - - -- --

Bordcl1

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

Carnatioll- - - - - - - - 

- - - - -

ArdcD_____

-----

S488 , 449
394 , 059
348 , 364
345 761
2:: , 380

884

23.
18.

16.
16.

11.1
:1.

TotaL____

----

, 878 , 006 90.

"._ --"-

Total area sales- - - - - -

------

, 078, 005

,0 TIll above tab!c is bf)wd on ex 16-Z 252, pp. 2:3-43. See paragraph 3 B."tl foot lote 22 8lipra for discus-

sion O!tilcsefigul"co.

A..s the above tau1e indicates

, ,,-

itlt Crenmeries : aeqllisition by respond-
ent , four companies necount-eel for ahnost 90% of ice crenm sales in
the fiye princ.ipal cities of the lower Ba.y Area. ,Yitl1in six months
nfter the Cl'emneri2s acquisition , all four of these companies were so-
ca1led nntiollal companies as a result of Forcmosfs acquisition of
Golden Stote.

llaA' el' sfi.eld Dii'i'iion

::6. The divisiollll.l headquarters of Creameries ' Bakcrsfield Diyision
,yas located ill Bakersfield (Kern County), wherc the company oper-
ated a plant ,,-hich bottled milk , manufactured ice cream , iee cream
mix and novelties , ,1nd produced cottage cbeese. The plnnt ,,,as in
excellent condition. It had an IITST pnsteurizer , stainless steel proc-
essing equipment , nncl antomatic. bottling equipment for both gla.ss
and paper containers. The p1nnt had a large YOlllme (lnc1 ,yas capable
of being expanded (eX IG-Z 2:2 , p. 31 : ex 16-Z 25). The operations
of the Bakersfield Division ,,-ere conductecl uncleI' the llame of Pea-
cock Dairies , Inc. (CX 16- :6 218). Its products were marketecl l1ncler

the brand names of ;;Pencock" and " Americ.an IIostess. " In addition
to the manufcH'.tlll'ing. plant at Bakersfield , the Division operfltecl a
dairy fann in OIC arCfl of Bakersfield and distributing branches at
TflTt, Delano and Hidgecrest in I\:ern COllnty and at Tulare in Tulare
COllllt)" (eX lC-Z 218).c

:" Creameries also bad a bl'onch at Wasco in r';ern County, bnt this was closed at the
time the COilp:ln

' '

was acquired b \. reslJondent (R. 1077).
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37. The Bakersfield Division was the largest and most profitable
division of Creameries ' three divisions operating in California. Its
total sales of $4 8:JO 06:3 in 1%1 , represented 10.0% of Creameries
over-a.n sales (CX 1(j- 114). Its net earnings before taxes in 1052

\\-

81'8 $2, 764 , compared to enl'nlllgs or 8. 073 for the San .Jose
Division and an $8Q 000 loss for the Los Angeles Division (CX 16-
214). In the fom months . period ending .\pril 20 , 1063 , the net sales
of the BnJrersfle.1d Didsion -were Sl 7i6 30U , or 11.9% of tota,l com-
pany sales of $14- +Vi (eX IG-Z 122). Dnl'ing the same period its
net income before taxes was $80 416 , compared to a. loss of approsi-
111ately €,s OOO by the San Jose Division and a loss of approximately

000 by the Los .Angeles Diyision.
38. As in the case 01 the other dairy divisions , the largest propor-

tion of the sales of the Bakersfield Division consisted of flnid milk

and cream pl'odllcts. For the 12 months Pllding December 31 , ID

its sales of flujd Inilk ,ycre g D32 4LJ ganons , comparcd to ice cream
sales of 60:3 77"7 gal1011s (CX IG-Z 206 , pp. 1-2). Its operating" profit
on sales of milk during the first ten months 01 1930 (the hiest period
for yhich snch fignres appeflr in the record) ,,-as S52 OiS0 , compared
to a profit of S:2(- O;jJ on snles oJ ice cream ancl an 0'- 6r-a11 operating
profit of $01 020 (eX 10 Z 11,).

39. The Bakersfield Division clistrlbntecl clairy proclllds through-
out most. of Kern and Tulare Counties , which are located at the
southern end of tbe San .Joaquin VillJey, ,yith Tulare County being
located directly north of Kern County. There "ere 2-: dairies clist.rib-
Ht.ing fluid miJL in Yflriolls pOl'tiOllf, of ,Kcrll !:md Tnhre Connties , of
whom 16 wcre regarded as Creamel'cs princip81 competitors :) (CX
16-Z 2;'5:2 , pp. :22 , 2-1- :2:5; ex H)- I: 1T). There "ere also seyen
princ.1pal competitor3 " engi.1gec1 in distrilmting ice crenl1 and othcr

frozen dairy proclllc.ts in Kern fll(l 1'11lare C01lnties (CX 16- Z 25:2

, p.

23). A11 of the 1arge companies ,, hieh rlistrilmtptl frozen (lairy prod-
ucts a180 distl'ilmtec1 fluid milk in the territory, ,,-ith one exception.
Among the, larger distrilmtors in the area ,yerc Carnation

, ..

:\.rdcn
Golden State , Borden , Challenge Creamery &, Bniter Association

ilse, s Creamery, and S,, ift. The latter ,\ as the only one oJ these
competitors w1J1c.h ,yas not in both product lines. Other llJ.fl:jor C-0111-
petitors engaged only in the fluid milk line were I\nnds8n Creamery
Co. nd Wayne s Dairy (CX 16- Q6Q p. QJ). Somc of the com-

petitors distributed ill portiollS of the territory, while some distrib-
uted throughollt the territory. jIost had thcir plants in either Ke.rIl
or Tulare Comdjes. I-Ioweyer : some of the competitors distrilmted
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from plants in Fresno , Ivhich is 10c.atec1 immediately north of Tnh1rc
County in the San J oa'1uin Valley (eX 16-2 262 , Pl'. 22- 23). Re-
spOnde-11t dicInot process dairy products in I(ern or Tn1are Connties.

owevel' , as already mentioned, it had a distribution hLTl1ch at
Fresno , from ",hi('11 it distributed frozen dairy proc1ncts manufac-
tured in its Los Gaios plant located in Santa Clara Connty. So far
as appears from tIJe record , its distribution in Fresno Connty did not
extend sonill into either Tulare or I\:ern Counties.

1:. As in the case of the San Tose Division , t.he parties are in dis-
agreement concerning the re.leTnnt market areas. Complaint cOllnsel
contend that the, market area ill both the flniclmilk and frOZC11 dairy

product linE's is it combinntion of Kerll and 1'U)111'e Counties. R\'-
tipondcnt proposes a. different market de1ineation for each of these
product lines. For fll1ic1milk , respondent contends that the relcYrmt
market is t.he entire San .Toaqnin Valley. This is in line \yith lts posi-
tion , discnssed auO\- , that the major regional areas are the ap-

propriate, markets in fluid milk. ,Vith respect to the frozen dairy
product line , its position , as already mentione(l , is tlmt t.he, are only
hyo lnarkets in the State orthpl'n and Southern California, with
t.he Bakersfield Diyision (along "with the San .Tose Di\- ision) falling
,yithin the Xorthern California market.

1-1. As in the case of the SaIl .Tose operation, one receives a. con-
siderably difl'erent pictnre of the structnre of the ma.rket. , depending
on which geographic delineation one accepts. Based on the market
proposed by compla,int counsel , Creameries ,yas a substantial factor
in both the fluid milk and the frozen dairy product lines. In the fluid
milk prodnct line it.s sales in Kern and Tnlare COllnties represented
26. 8% of the total milk sales made in this area. In terms of the

broader market area proposed by respondent , viz, the entire San

Joaquin Valley, Crcamel'ies ' milk market share wonld be D. 3 In
the ice, cream and frozen dairy product line, Creameries ' market
shares in the Kern-Tnlare market arca proposed by complaint counsel

12 The aho'!,' nHlI'I,et- hare percentflg'e is taken from CX Hi- Z 2:12 , p, 26 which , like the
l)ol'tion of this exhibit citeel in cOIJneetion with the San Jose operation , was iIbmitted
to the Commission h " respondent in eeking- fll1proyal of the aCQuisition. linlike tlJe
portions predO!lsly cHerJ, which were preparc(1 lJy respondent, tbe portion dealing with
thc Bakersfiele1 ol1erntioI! was prepflred lJy a firm of agricultural economists at
Creameries ' request. The figl1res of total area sales, from which Crellmeries ' market share
is comput.erl. purport to hayc lJCCD deyeloped from sales and prorlnctiou figures published
by the State (pp. 20-21 of exhibit).

" The aboye market- shflle percentage i taken from RX lOS-C. The total market-sales
figurc in this exhibit purports to JJa,e been deyeloped from published State data.

Creameries ' snles purport to hll,e been computed from records submitted by the company.
The above !wrcentage does not include it silHlll amount of sales made in the San Joaquin
Yall fro!1I ("reaJJprjpH ' 'Yn1"SOIIYille plilJlt. nl\" from tlJi )l1ilnt I'epre!,pnt 0, :32 '1( of
totQl ;;ales mnde ill the San Jonquin Yalle"' market are,l proposed h;; respondent.
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were: 22.0%, in the narrow ice cream product line; anc129.3% in the
somewhat broader frozen dairy pl'odnct line (including ice llilk and
she-rbct, as we11 as jce cl'eam). .\ Since the market area proposed by
respondent ) 1'iz , aJJ of northern California , includes respondenfs Los
Gatos plant. and Cl'enmeI'jes San .lose plant , as ,yell as Cremneries
Ba,kersfield plant , both companies ,,-ould be considered to he com-
petitors in this broac1l1rea. As already mentioned in eonnection with
the San tT ose Division s operations , their respective frozen dairy

product market shares in this broad area ,, ere: Cremneries , 2.33%;
f1nd respondent , 5.7%.

The Relevant hrket Areas

42. The market area in fillid milk proposed by complaint cOllnsel
, essentially, n comhination of r.'1'o milk l1nrketillg areas recognized

by the State , viz , Kerll COl1nty and Tulare County. There is no
exp1anation by comphlnt counsel as to ,yhy they consider the
inc1ivichml communities or the separate State milk marketing areas
to he the appropriate market units for det.ermining market shares
allc1 concentration .in the San .Jose aren , whereas in the Bakersfield
area they propose a eOlnlJination of two milk market areas as the
appropriate, nniL The only apparent reason for a. different approach
ill the case of the Bakersfield operation is the fact that the statistieaI
c\-.idence pertaining to this HrC,l (,,"hich \'-as prepared by respondent
for the Commission) is in terms of the bi-eollnty area..

43. The market arca in Huid milk proposed by respondent reflects
its previously mentioned l)Qsition that the appropriate markets arc
the regiona.l groupings oJ the State 1nilk marketing areas. T11e opera-
tions of Creameries' Bake,rsfield Di\Vision fall within the regional

grouping of marketing areas rcferred to ill State published reports
as the San .Toaflnln ,ralJey Area. This is a combination of sm-
nmrketing nreas recog'nir.ed by thB State , of ,,'hjc11 Kern a.nd Tulare
are two separate are,ns. Hespondent's position in this regard is based
principa,11y on Dr. Clarke s testimony

,,-

hich has been preyionsly
discussed. As the examiner has already noted , despite substantial

shipments be,Lween State marketing areas , the bulk of the milk sold
ill t.he yuriolls marketing areas consists of milk which ha.s been proc-
essed ill snell arcm;. This is as trllc of the t,yO areas 11ere under con-

sideration as it is of the areas preyiously discussed. TIHts during the

"The nhoy€ 111al'kf't- hnl'e j1cl'centng-es are tal,en from ex 16-Z 252, IJ. 20. \.s ex-
plained in footnote 5 , the total univcrse flgnres 11\1IjJOl't to lW'Ie been devcloped from
IJublished State data.

05 See paragraph 24 snprn. As indicated in foot:!wte ;2,: the J11itrket-sJHlre !Jercenti1gci;
fd' e taken from RX 11:J-
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period covered by Dr. Clarke s l'CpOl't,"G c1ireet shipments of proc
essed standard milk from Kerll Connty rtJllOlmted to only 7.0% of
that processecl and sold ,,- ithin t.he area , and ship1nents of llilk re-
ceived from outs1cle the area mnolllltec1 to 2,':. 8% of that processed
and sold within the area (HX 16Q-H mld P). Direct shipments of
standard milk from Tnlare Connty werf', sOlne"hat higher) amonnt-
ing to 32. ;'5%, while shipment's into that flrea of stall(hl'd milk proc-
essed outside were almost the same as in l\:el'n ComIty, yiz , 2G..%.
Approximately 75(;X of the milk shipped into Tulare Connty from
other nreas came from the adjoining connties of Kern and Fresno
while approximately GSr; of that shipped into l\:e,1'11 Connty fl'Oll1
the outside came fl'om adjar.ent TularG COllnty nucl nearby Fresno
County (RX 16Q- and P).

'Vith respect to Dr. Chrke s position concerning the frozen prod-
ucts marke.t , th:\t there are. only t,ro market areas in California , the
examiner has previously noted that even t.he larger companies had
multiple pbnts or brunc.hes in northern Ca1ifornbin 1\)52, . Thus
respondent had a, processing plant -in the lower Bay ..Area , but ecrn
t.he San ,Joaquin Valley from its Fresno bl'anell. Borden had p1nnts or
distributing branches in both the Bay ATea anrl the Sfll ,loarluin
Vnlle.y Aren , as well as in the, S:HTnlncnto '\7alley. The same, was true
of Arden, Carnation and C ohlen State" \,"'hile some of these C'Oll-
ponies may now haye only one p1nn1. in northern California , they
operate one or 1I01'C clistrilJlting branches jJl variolls portions of the
northe.rn part of the State in Dreier to ciTcctin:-ly serre cflch r rea.

1. As previolls1 ' mentioned , Crpnmcl'il's had its p1cmt in Bnkers-
fiel(l and sClTed both Kern ,lnd Tulare, Counties. It servpcl Tulare
County from a distributing branch in that COHnty. It, hacll(; principal
competitors in f1nic1 mill;: , of "\\111('h most lwd pLllt or distributing

branc.hes in Kern or Tnbre Conntie:: , although se\' el':1l11lcl their place
of business in Fl'' sno Connty (CX 1G-Z 2;"):2 , p. 2:2). It is the con-

clusion and finding of the examiner that II c.omlJilJHtiollof Kern ,l1d
Tlllaro Count.ies may be considered nIl appropriate geognlphic market
area for purposes of determining the. probalJ1e competitiye impuct of
the Creameries ' aC(Juisition , ill the fJniel milk product Jine. It nw ' be
that each of these cOlmties cOlllcll)e considered to be ,1 separate market
area , as they ,yore for purposes of ef:Jnblishing minim11n milk prices
nncler State reguJatlon. ;" HmYl'ycr , since there is no 1'e,15011 to bc1ic\"c

S('(- p:1;:(' 320. 8illJru , ill!(1 footnoll' ;'1S.
07 Kern aml Tulare Conn ties were sep:uate miJk Illlrketing- nrens when the CI'enmeries

acquisition took place, i111(1 are stil Sepfll"fltc areas. 1-lowe,('r , Tulnrc ,,,.os comhi!lccl with
Drljoining Kings COlmty in Sept.cmber 19GO. to fO!'ll the Kings-Tulare mil;: marketing
flJ'Cfl.
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t.hat Creruneries' market position in the individual counties is sub-
st.antiaIly helmy tlwt in the hyo c011ltie,s as a. whole, a.nd since the

statistical evidence in the record is in t.erms of the bi-county area.
the examiner consic1e s it propel' to consider the impact of the acquisi-
tion in terms of the broader area.

4r. In the frozen (h:iry pl'oc1nct line the evidence likewise discloses
that. Creameries distributed in both Kern and Tulare Connties. In
t.his area it had seven principal competitors (CX IG-Z 252 , p. 23). Of
tllese , fan I' had plants or clistrilmting branches ill Fresno

, \\

hich is the
connty spat. of Fresno Connty.'.8 There is reason to believe that the

compfllies 1101 dng a piant or Lranch in Fresno distributed in Tu1a.l'e

ollnty immediately to the south. The, latter county appears to be an
overlap C01llty, ,,-11ic11 is selTec1 "\vit1J frozen dairy prodncts from Kern
Connt)- to the SOl1t h flld from Fresno COllnty to the north. In view
of the fact. that respondent VnL'3 encroaching on Cremneries ' territory
from Fresno (althongh it had not yet entered TlL1are COlllt:r), and
a. number of companies we,re serving the area, from Fresno , the exam-
iner ('onsiders it. appropriate to eomhine, the tri-count.y area. of Fresno
Tlllare and KeI'll Counties for pm' poses of ,,-eighing the probable, C011-

petit1ye impnct of t.he aCfJnisition in the :frozen dairy product line.

::Jarket Shares and Concentration

(") 

Fh;id Milk
-d(\. It has been determined that a cornbinfltion of Kern and Tlllflre

COl1lties t,,,-o cOllnties in the lmyer end of the San ,Joaquin Valley,
is th( appropriate rnnl'ket. arefl in ,,-hieh t.o weigh the probahle ('011-

petitiye impact of the acquisjtion of Creameries : Bakersfield Dh-ision
insoJnr as it iln-oJyes the fluid milk proc1nc.t line. Creameries dist.rib-
nted fluid milk in this area bllt respondent (1i(1 not. Set forth below
is a table reflecting Cl'e,Hmeries : market share in the market area. found
to be appropriate.

s Although ouly Borden , Challenge and Golden State are referred to in CX 10-;. 252
p. 23, as having .' l"remo address , Arden Farms likewise hall a plant in Fresno (CX 409).

Creamcl'ir8 marlcc/. share (fi' uid mJlk) in J"ower San Joaquin Yalley, 1952.\g

_..

Creameries
Arp, Totrtllnca

sales (gl!llons) l1eS (gurOES) Iarket share
(percent)

Kern and Tulare Countics__

-----

-- 13 325 , ;,:;93 , 435, 087 25.

50 Based on ex 16-Z 252 , p. 26,
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(b) Frozen Dairy Products

47. It has been determined that a combination or Kern, Tnh11'

and Fl'esno Counties in the la-wer end of the Sa.n .Toaql1ill Valle,y Inn
be considered the appropriate gcographie market for purposes or
determining the probable cOlnpetitive impact of the acqnisition , inso-
far as it in \-olves the frozen dairy prodnet line. Since Creameries
sold only in Kern and TnJal'e Conntics , and respondent only in
Fresno County, the table set forth belmy reflects their position in
each of the areas where they distributed , as well ns in the tri-connty
area, as a ,,- hole.

R(spondrnt s and C!"N/lIH'i'ies ' marht shul':s (ice ci'cQ'm) in Lower San Joaquin
Valley, 1 952 

,,--- --,

..i. I' ToralsaJps
(gc.lIol1s)

Cn' di111'l'il' Befltl'kl'

Sales
(gaJlons)

Prl'cent
H1'ei)

Sal!'.
(galjons)

Prrrl'llt
:1 e.j

Kcrn and 1\11a1'e CO\1ntics- 1 5;)2 420
1"1'(':"110 County - - - -- 853

, g;'

350 741 22.

--- ---

284 . 139 "" 0,J,).

.lIarkct tot.aL_- 386

, ;).

3;)0 741 14. 6 284, 139 11. 9

--- ---

(0 The Jigmes for Kem and Tulp.le Counties arc taken flo:n C'X H1-7. 253 , p. 26. The figures for Fl'CSllO
County art' taken froJ;.l CX 16-Z 215. TJ18 forme!' ex!1:lJit cOI'tains data for both ice crCilm and other frozen
dairy prorjucts, viz . ice mi1k and HherlH't. However , sincr ex In-z 215 s li1;lited to ice crcaU1, tile l:Oll-
parjsol1l\\)ove matle is so limited. Cl'famerks ' l l;jrket sharn in tbesl tKO counties inull Jrozen daily products
Wl'S 2U,

48. The, record does not rm-eaJ the extent of concentration in eitheT
the flnid milk or the, frozen dairy product lines in terms of the

market areas abm-e Immd to be the areas of effecti,-e compet.itloll. The
evidence offered by complaint counsel discloses that a. nnmber of the
1arge companies , inc1uding Carnation , Borden , Arden and Golden

State , were n.mong Creameries

' "

principaJ competitors" in the Kcrn-
Tulare marketing area (CX 16-2 2, pp. 22-2;:3), but does not reveal
the share of the market acc0111ted for by these companies. However
the evidence offered by respondent does disclose the extent of con-
centration in the broader market area, proposed by it

, -

with respect to
the fluid milk proclnct line. In the San Joaquin VaHey area. as a
whole, which inc.ucIes seven State milk marketing areas (among
which are ICeI'n and Tulare), four companies aceountecI for 4,4-. 35%
of the sales of flnid miJk in the "rea in 1052 (RX 100-A). These fom
compa.nies, ill orde,r of rank : ,yerc : G01clcn State , 13Ol'dell. Cream( l'ics
and Carnation (EX 112).
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Los Angeles Di'l:ision
'oW. The headquarters of Creameries ' Los Angeles Division "-

located in Los Angeles, where Creameries also operated an ice cream
plant. The Division, in addition, had a milk processing plant at

Pasadeni1 (CX 16-2: 218). The milk plant was operated under the
name Crown City Dairy, and the ice cream plant operated as Va1Jey
Iaid Creameries (CX 16-2: 23 , 2J). The Los Angeles Division

distributed its ice cream under the brand nmnes Val1ey :.Iaicl and
American IIostess. It distributed its milk , bnttermilk , cottage cheese
and butter and eggs nnder the brand narne Valley ::Taid- Cro\Yn City
(CX 16-2: 218).

50. At the time of thc acquisition , the VaJley )Ja.id ice cream plant
in Los Angeles \vas located in t well-constructed building and was in
good condition. It nlanl1facturecl bulk and package icc cream and ice
cream novelties. It had a freezing capacity of 600 gallons per day.

The processing equipnlCnt was relatively ncw and w"ell maintained.
The volume of the plant was capi1ble of being expanded by the addi-
tion of hardening room space (CX 16-Z 23). The Crmm City milk
plant in Pasnclcna was located in an old bnilding and was in poor
condition. It proces ed about. 7 500 gallons a day and had IITST
pasteurizing eqllipment. and automatic paper and glass filling equip-
ment. However , most of this equipment was in only fail' condition
and t.he refrigeration equipment ,,-as in pOOl' condition (CX 1G-
24). Hespondent operated fL cOinbination milk and ice cream pbnt in
Pflsaclena , the plant being known as the Fosselman plant (E. ;17;")8
378G). Shortly after the merger, respondent transferred its milk

processing frOlll the Fosselman pbnt to Cremneries : Crown City
plant in Pasadena (R. 3786). It continued to operate Creameries
Yalley :Maid ice Cl'eanl pla.nt in Los -\Jlgeles until late 10;")-: 01' early
1035 , when it moved all of its ice cream production to its mnl Fosscl-
111all plant ill Pasadena and sold the Valley )Iaicl plant (Ii. 38.,

3702).
51. The Los Angeles Division was Creameries : smallest and least

profitable division ill California. .Its net sales in 1D51 "-ere 8:2.959 186
compared to net sales of 8;) 620 18:2 by the San .Tosp DiTisioll and
S-: :2D 063 by the Bakersfield Di,-jsion. The sales of tJw Los \.l1geh'
Division in that year represe.nt.ed 6.67% of the comlxllY s total sales

(CX 16-2 114). In 1052 the Los Angeles JJi\"ision hoel 0 loss of
$82 251 , compared to net. earnings , before taxes, of 82;")0;764 for the
Bakersfield Division , i1Ild S.8 07;') for tbe San Jose Di \"Islon (eX
16-Z 2H- ). In the first four months of lU;33 the Los Angeles Diyisiol1



536 FEDERAL TRADE C01IMISSIO;; DECISIONS

Findings (-T F.

haclllet sales of L121 401 ont of total company snJes of Sl-i 807A-53

(CX 16-Z 122). It had a loss on such saies of $13 106.

3:!. As ill the. case of the other c1ij"isions selling da,iry proclnets , the

Jnl'g'C'st propOl'tioll of the sales of the Los A. ilgeles Diyisioll consisted
of fluid milk and cream pl'o(1ncts. For the 12 months ending Decell-
1)(1' ;J1, 1D;)2 : the milk sales of the Los \.ngclcs Division amounted to
:2J; )i))71 grdlo11S , compared to ice cream sale,s al1OlUJting 1:070;j.DI5

ga110ns (CX 16-% 206). Dming the Drst 10 months of 1D;,O , the Di
yision had a net loss of $107 2-!7 on its ice cream sales , cOlnpared to a
loss of Sli 821 on its mi1k sales (CX 1G-Z 118).

3:3. Respondent f1nc1 Creameries dist.rihuted dairy products from
their respeetin'- Los Angeles find Pasadena plants , predominantly in
the Greater 1--08 Angeles Axea , altllo1lgh respondent has distributed
frozen dairy products as far sont11 as San Diego throllgh an arrange-
ment with n dairy company rdliliated ,yith a, gronp of grocery chain
stores (n. ;180:') 381 0

, ;:)

\1-!). Althongh selling ,Ylthin the SHIne general
area ill sOlltllPl'n CaJifol'nia , respondent and Crenrneries catered to
somewhat different types 01 cnstonwl's. Insofar as it c1ish'ibuted at,
wholesale, Cre,lmel'ies sold lar 'l'ly to restanrants

, "

)1011 and Pop
grocery stores ancl other sInal! retail esta bl isln,nents (It 38:38).
Creameries had little supermarket. business (H. 88:17). Hesponc1ent
on the othpr IJ mcl , luHl fl substantial fl1l0nnt of supermarket bnsiness.
A large proportion of its ice cream production "-as distributed
throngh another company, .Tersey IHic1 :JIilk Products Co. whir,

as owned by a nmnber of snpel'markets and for which respondent
m;lnnfn tl1recl ice ('ream nIlder a special al'rallgmnellt pnrsnant to
which it receiypd a fee for the nse of its facilities (R.. 3(03).

;)-

1. In 18,'52 tbere ,,-ere 13:) companies distribnting 11nid milk in the
Lo:-.

:\.

ngeles marl et area , as c1eJinec1 by the State of California. Of
these , 17 companies ,yere considered to be respondent s and Cream-
eries

' "

principal competitors" (CX 1G-Z 262, p1'. 10-13). The six
companies with tllC Jargest yollllle in the area were: Arden Farms
Golden State , Carnation , I nndsen Creamery, ,Adohr filk Farms and
Challenge Cream 8: Butter Association. In addition to the 17 prin-
ciprll competitors , there were four .so-called "capti,"e creflmeries
affiliated with retnil grocery chains. There were approximately 200
c1isiTibntors of frozen dairy pl'ocluets in the area , of whicl1 14 were
considered to be Creameries

' "

principal compet1tors ' jn that line of
commerce. The largest of these ,\ere: Arden Farms , Golden State
Cfll'nation , Challenge , Beverly l)ftiries Iinid:: Ice Cream , Balian Ice
Cream and S,,-ift. In adc1itjon to t.hesc companics there were nine
specialty companies distributing frozen dairy product.s through their
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0\\11 or affJiated stOl' , or selling directly to the consumer , such as
Good Humor (CX 16-2 262, pp. 14--16).

55. As in the case of the northern Cnl i (ornia, nrcn , complfLint

counsel ancl respondent arc in disagreement concerning the area of
effective competition in ",-hich to weigh the probable competit.lye im-
pact or the acquisition , insofar as it inyolvcs the operations or Cream-
el'ies Los Angeles Division. Complaint counsel contend that the area
of effective competition is the Los Angeles marketing area , a.s deiined
by the State of California for purposes of establishinp; 111inimun1

prices on flnid rnilk. This market consists essentially of Los Angeles
County, including the city of Los Angeles. CompJaint counsel propose
tbe same geographic market area. for both flllid milk and frozen dairy
products. Respollc1ent like"ise proposes I1n "almost ic1entjcal' a.rea, of

e;fl'eetive competition for both products, but cont.ends that the area
is all of southern Ca,lifornia. Essentirdly, this includes not only Los
Angeles County, but seven or eight c01lnties cont.iguous to and south
of Los Angeles , including San Diego County.51 As in the case of the

northern California a.reas prm,-iollsly disc.ussec1 , respondent reI ie,
princ.pally on the test.imony of Dr. Clarke , in support of its position
t hat. all of southern California is one ma.rket.ing area.

56. It is the opinion of the ex,uniner that the entire southern Cali-
fornia area. does not constitute a single atea. of effective competition
in either the fluid milk or frozen chiry product line. The heart of the
market insolar a.s Cremnel'ies ' and l'esponclenfs southern California
operations are, concerned is , as Dr. Clarke s testimony sllggests the
geographic area ,yhich is " entered around the Los Angeles area,
(R. 4118). Dr. Chrke s repo1' , prepared for the Stflte legislature
indicates that only 8.7'it of the stamhnl fluid milk processed in the
Los Angeles marl eting area wns shipped ont of t.he area for sale
elsewhere (RX 1((2--G). Of the conn ties which might be expected to
be on the receiving end of lnilk processed in the Los Angeles are
Dr. Clarkc s report inc1ieates that San Diego County s l'ecc, ipts of

processed milk amonntec1 to only 13. 20/0 of the milk lwocessec1 and
sold within the area. (RX "lj2-P), The three llal'keting ens adjacent
to LOB Angeles recein c1 greater amounts of ont-af-a.rea milk

, ,,

-itll

Ventura recejying more milk -from out of the area than it processed
within the area. , and San Bernardino-Riyerside and Ora.,ng:e receiving

(;) Although respondent contend that the geogrRj1bic limits of tile area are nlll(1st the
same for both milk and iee cream , it may be noted tJJat the area proposed for rnjJ;: is
somDwllft broader than that proposeu for ice cream . in tlint it inclnues all of San

Bernardino COlmt ' (east (mil nor'tl of 1;0;; .-\ngeles). :lJlll :111 of Siln Luis OlJispo County
(northwest of Los Angeles), wllercas the area proposed for ice Cl'earn iuclm1es only the
southern half of San Bernardino ,COllnty nnd (lacs not inclnde San L\lis Obispo COlmty
(IX DG and g(n,

379- 702--71--
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38% and 43%, respectively, from out of the area. This ""auld indicate
substantial interarea shipments in the counties contiguous to Los
Angeles, but relatiTely small shipments to the more remote counties.

57. It is the conclusion and finding of the examiner that Los

Angeles COllnty is the appropriate geographic market area in which
to gauge the competitiyc impflct of the aequisition of Creameries
Los Angeles Division. This is the firea in which Cremnerles made all
of its sales , and in which respondent made all of its 111ilk sales and

that part of its ice cream sales which "Was not distributed through the
captive creamery, Jersey Iajd (R. 3806 , 3810 , 379J). The smaller
companies competing -with Cl'emncl'ies and respondent had limited
distribution in Los Angeles County or port.ions thereof (eX 1G-
252 , p. 12). ,Vhile some of the larger companies may have distrilmted
beyond the confines of Los Al1 eles County, their distribution to n10re

remot.e areas was generally from separate plant,s or distributing
branches in those areas. Thus in 1951 Arden , Carnation , Challenge
and Knudsen had separate plants or distribnting branches in San
Diego; Arden , Carnation , Golden State and ChnJlenge had branches
in San Bernardino or Ri versicle; and Arden , Challenge and Golden
State had a plant or distributing branch in Ventura or Santa Barbarrt
(eX 409). (;2 There were also separate groupings of smaller c01l1panies
operating single plants in each of the above separate areas. It may
be that a slightly broader area of effective competition could be
marked out , so as to cneompass some of the communities or portions
of the counties adjacent to Los Angeles County. I-Iowever, in the
opinion of the, examiner , a clelineation on this basis would not ma-
terially aiIed a, determination of the issues in this case since Los
Angeles Count.y acc01mted for the ove.nvhelming bulk of the milk and

ice cream distributed in sOHthern California. For example, in H)52

sales of milk in Los Angeles County accounted for approximately
70 % of the milk sold in sonthern California. In the saIne year

plants in Los Angeles County accounted for approximately 75% of
all frozen dairy products produced in southern Ca.lifornia.

Iarket Shares

58. Set forth below are two tables reflecting the, respective market
shares of respondent and Cre.amel'ies ,yithin the area of effective com-
petition. Although that area has been found to be the Los Angeles

r", EveD in 1962 most of tbe;:e compnnies had multiple processing pJ/lnts f1DO distr!hnt.
Ing' branches In sonthern CaliforIJla (CX 412 , JncludiIJg Iultiple Unit SectloIJ).

0"' ' be-re were 23G, OG9, 7HO gilllons of fluid mjJ( prod11cts (iIJclnding cream /lnd skim
11loduC'l"), soJd in southern CaliIOl'nift in If), .2 (RX lOS-A), of which 16:!'OS2 5 gallons

were sold In Los Angeles Count . (CX 421).

""fhere were 33,309 000 gallons produced in southern California plnnts (RX 115-A),
of which 25 056. 700 gaJJom; were sold in Los AngeJe (CX 16-Z 252 , p. 17).
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marketing arerc , the table.s also contain marke.t share data. 1n terms of
the broader market proposed by respondent in order to prm-ide a
basis for ganging the order of rnagnitl1de of any di frerenee in market
shares which would result from the use of the geographic market

proposed by respondent. The first table contains a. comparison ill
terms of the flnid milk product line , and the second in terms of the
frozen dairy product line.

Compm'iljon of markrt shares in fluid milk, southern California areas , 1952

Beatrice Cn'arnnjes
Total production

---- ----

Area (gallons) roduct.ion Percento! Production Perc nt of

(galJolls) market (ga\lons) mar

Los Angeles
County 144 , 272 , 076 522 666 090

Southern
California M

- --

213 083 , 739 , 522 , 847 , 3RI

6; The iigurcs used for the Los Angl"leSlmlrketil)g area are based on CX 16- , pp. 17- . whic!1 is the

exhibit principaJly reJied upon by complaint counsel as reflecti)!g' market-share data. Compl:int cnunsel
also o5ercd in evidence ex 16-Z 24. , according to whjch rcspolld('nt market share for Los Angeks \\' ;)8
1.4% and CrcGmeries ' was 1.7%. The figures in the latter eX\lilJi1 ;ire expn'ssed in terms of pounds. nithcl
than gilllo!1s. The CX'Lll iJler has u eri tJJe figures in CX 16- .s2 , rather tl1an those in ex 16-2 245, bl' c,mse

the total Hialket figure appea!lng in tile fonner exhibit is wbstalltially identical with that appearing ill
the report.ed statistics of the State of CulifOl'ia for the dairy indust.ry in 1952. ex 421, Wllich was also intro-
duced in evidBllce by complaint counsel . indicates that Crf'u:neries ' market share of all fluid sa!"s (illc1uoing
skim and cream) was 1.::% and that rBspondent' s was 1.0%.

66 The fi!;ures used (I!.lOve arc ba e.o on fiX lOS-A. There is a slight discrepancy hetween the productioll
figures of Beatrke and Creameries in HX l08-A from tbe figures fJppe rillg in ex 16-2 252. There is no
e:lplalllltion for this dl crepuncy, in the fBcQrd. However , the c!iffnential is so slight that it does 110t affec t

the Ir, arket slJl,re peleentages. nx lOb-A contains two tabies , one fOI f1nid lI!lk alone and the other 101' fluid

milk including crem1 and skim pJ'ducts. The alJo\' e table is hased on that portion of HX IOS.-A which con.
tHins figurfs for fluid Illilk alOlle , in order to muke it compantbl to the figurc in ex 16-Z 252, wLicl1 are

based on fluid milk alone. It should be noted , however , that if the allied fluid products were includpd, tldF
would not materialJy affect tile market. share statistics revealed above. The only (liffe.reI1c1O appearing 

the two tables is that the inclusion of aU fluid products would iJl reilSe Cuameries' share from 77%, liS

reflected in the abovetaiJle, to 0 81%.

Before discussing the. ta.ble reflecting market shares in frozen prod-
ncts , it should be noted that respondent has raised an iss1H'" as to

,"\hether part of the production of frozen dairy products in hs plant
should be taken int:o consideration in determining its market share.
As previously noted, part of the production of l'esponc1enfs plant in

Pasadena 'YUS devoted to the production of frozen dairy products for
Jerse,y J\Iaic1 )Iilk Products Company. The latter is a "captive, cream-
ery,

" ,,-

hieh processes fluid milk for a gronp of grocery chain stores
with which it is affliated , but apparently does not produce its own
lce cream (CX 16-2 252, Pl'. 11- 12; R. 3793). Respondent produced
ice cream and other frozen dairy products for ,Jersey ::Iaid in it.s

own plant under an arrangement whereby J el'sey :\laid snppJied the
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cartons and some of the ingredients and did its mnl c1eliyery in jts
0\\"11 trucks, paying l'csponc1e,nt a fee for the llse of the btter s facili-

lies (R,. 370 1). It is l1rmeCPSStll'Y to determine d, this point whether

the. yolmne produced for Jersey ::Iaid should be (,ollsiclere.cl as part
of respondent.'s market sllare. Hmyeyer, the table set forth below
contains a breakdown reflecting that portion of respondent's pro-
duction which is nttl'ilmtab1e t.o the ftITnngement 1;vith .J ersey :JIaic1.

Comparison of market shares in frozen daIry pl'odncls, s01dhern Ca7Uol'n-ia (l1'(,(/S

1952

Total Be'ltricl' Creameries
A!" production

(gallomJ Produdion Percent of PJ"dnction ercc:ltof
(gallons) market (gallons) llc\1'keL

---

Lo" Angl'les Count.y 67 056, 700 172 , 502 *4. ()9S 932
t334, 9;)9 tl.

,,'-

Southern California GS 3:) , ;i09 000 177 , 5\)3 *3. 696 913
+340 , 0.'10 j1.

bT 'lh figures for Los _-\ngeles County are Liken how. ex 1f)-Z :.;;2, pp. 1i- , which i: t.be e:-llibit, prin-
cipa11y reJied upon b - campbjlJ counsel. ex 1G-Z 245 also cl)ll!.ill nU11keo share d8.to., but is ,imitcd 10
ice crc,mJ and doe not contain cl3ta for other frOlen dairy products bcluCUng iCi'. milk snd sherbet. Sil;ce
t11 1a1'ket sbare f1gtUCS otJ'ered be;' re jJondent include ll frozen do.iry products , the examiner lhlS used
ex JG-Z 2,j, instead of ex llj-Z :24, in the above talJJeh o:'cJer tInt the datil ofbot!J !X!:tje3 JJUY be com-

jw1)le. Jt n:ay lJenoteLi , Jwwcver, t!ml if the market share dllt. were limited to ice cren:ll there would be
no Sir;llificnnt devio.t.ioll from the alJove Jr flrket shll: e figu:' es.

0; The Egures for tlh' SoutlJer:l Cl!,ifon b nrea taken from RX 1l,'i..A. It shc;uld be nott (l that tbe jJl'oduc-

tionfigw' sfor responde!'.t Pond Crep')lcries rlitl' ersomewhal from those in ex 16- .l2. However , tlds ditTer-

ellee is so slight that iL does not signitlcantiy affect tIre liarket sh 1rc perCl'ntnges.

"Ine!'.desJersey:!l:lid.
+E:-cludc' sJersey:\Iaid.

Concentration
')fL As pl'e,yjol1s1y mentioned, the major companies (l1stribl1t.np:

fluid milk in the Los Angele.s flTPfl were Arden , Golden StatE'" Carna-

tion , I\:nudsen , Ac1ohr : and Challenge. The record does not disclose the
individual market shares of these six companies. J-Iowever, it does

appe,ar tlJft in 1952, these companies , as a group, acconnted for about
()()% of the finid milk sold through wholcsa1e cha.nnels e., milk sold
through retail stores for resale to tile jJ\1blic (CX 16-Z 262 , p. 12).
Fonr of these companies , viz , Arden , Golden State , Carnation flllC1

)"dohr , acconnted for about 60% of the fluid milk , cream , nnd fluid
by-products soJd through retail channels 1111k delin red directJy
to consume.rs in their homes. Arden , Golden Stat.e Knuclsm1 flnd
Carnation ,yere also the leading distributors of fluid 111ilk in the
southern California area as" "hole (RX 112). In 1962 they accounted
for J6.86% of the fluid milk sold in the entire southern CaJifornia
are,a (I-lX 100-A). In addition to the previonsly-named major com-
panies , t11ere ,"\el'C four so- cnllec1 ;' capti,' c cre, r111eries " distribnting
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milk to their affliated st.ores and markets. These ,,-ere Safeway Stores,
Jersey j\Iaid Iilk Products Co. , nalph's G1'oc.e1'Y Co. and Golden
Creme F'al'ms. These fall!' cOlnpanies distribllted approxi111ately

S % of all milk sold at wholesale in the Los Angeles marketing
area (CX IG-Z 262

, p. 

1G).
GO. The foul' largest c1istriuutors of ice cream and other frozen dairy

products in the Los Angeles market area ill 10;'')2 'i,"ere Arden , Golden
State , Carnat.ion and Clwllenge. The individual market shares of these
companies do not appear fr0111 the record. However , as a, group, t.hey
accountecl for approximately 32 % of al1 frozen dairy products sold
in the Los j\.ngeles County marketing area. Another gronp of ;' strong
competitors" in the frozen dairy product line 'iere Beverly Dairies
Iinick Ice Cream Co. , Balian Ice Cream Co. and S,,-jft & Co. , eaeh

of ,yhich distrilmted from :2 to 3 % of t.he total yolume of frozen
dairy products in the area. The remaining six companjes (out of the
14 companies characterized as comprising t.he ;;prillcipal competitors
in the ma.rket) accOlmtecl for from 1 % to less than '27'0 each , of the
to!cl sales of dairy products in the market (CX IG-/' 262 , pp. 14 , IG).

Otlwl' .! Uluis/Nolls , in Cali/m-ilia
61. Since 1050 approxjrnately 2,5 dair)' rompanies ha"ve ueen nc-

qnired in California by the so-ca11ed national dairy C'ompnnies (CX
.J:2G-Z 75-80). The largest 01 these acquisit,ions was Foremoses ac-
quisition of Golden State , Iyhich has been previously mentioned. The
remainder of the acquisitions (other than that of Creameries) in-
yohed , for tlle most part., sllall companies , although sorne of the lat
tel' ,rere substantial factors in t.he local areas in which they distrib-
uted. Respondent accollnted for ionr of the aeql1isitions made by
w..t.iollal companies since H);JO , ill addition to the Creameries acquisi-
tion. 1\yo of the companies , ,-iz , East Side Dairy of Santa. Crnz , and
Elkhorn Dajry of ,Yatsollyille, which "ere acquired in 1\);)4, dis-

trilmtecl milk in areas in which respondent had ent.el' ec1 the fluid milk
business through its acquisit.ion of Creameries. East Side Dairy ac-
connteel for approximately 5% of the l":lilk sold ill Sftlta. Cruz and
its sllbnrbs; and EJkhorn Dairy accounte,el for approximately 25 % of
the milk sold in ,Vatsonville and its suburbs (CX 1G-Z 262 , pp. 36 and
;:13). Elkhorn had the se,ronc1largest share of the market in the, ",Yat.-

sonville area and it , together ,, ith Creameries (which 11acl (l,pproxi-
mate1y 39% of the area s sales) accollntec1 for npproxim:dely 6-:5f:,

of ,Vatsonville area milk sales.
G:2. Borden made 1'0111' accrlli itions in t.he arens in which Cream-

eries operated. Tyro of these "' ere made prior to respondent's acqnisi-
tion of Creameries. Thpse were leaclow Brook Dairy in Santa Cruz
and BJanco Dairy in ,Yntsol1\- iHe , both of which "-ere acqllircc1 in
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1951. In 1952 Borden s 2\leadow Brook operation accounted for ap-
proximately 18 % of the milk s,tles and 11 % of the ice cream sales
ill Santa Cruz; and Borden s Blanco operation accounted for ap-

pl'oximn.tely 12% of the milk sales and 2;'5% of the ice cream sales in
lVntsonville. In 196J Borden acquired Pep Creameries of 'Vatson-
vi11e and Carmel Dairy of Carmel, two of the few remaining inde-
pendent ice cream JWLllufacturers in the Imver Bay Area. In 1952
Carmel accounted for approximately 12% of ice cream sales and 27%
of milk sales in :Monterey; and Pep accounted for approximately 4%
of the ice cream sold in 'Vatsonvil1e and ;j % of iCG cream sold in
Santa Cruz.

Decline in J.Vwnber of Daii'Y Plan/8
63. The record reveals that there has been subst.antial decline in

the number of milk processing plants in CnJiforuia during the deca.de
from 1060 to lOGO. Set forth below is a table comparing the number
of milk plants in California in 1050-1961 "ith the number in 1961-

1962.

Curnpan:son in rnlrlber of milk plants , Cahforn'ia , 1950-51 and 1961-62 69

----,

uITber of plants

Ye:u uuderl Ovcr 
volume milioa rr.iJljol1 mi!lio!1 milion Total
listed quarts qUllrts quarts qllarts

HLjU' 1 L -- - - - -

-----

369 231 739
1961- (j2

----

135 148 116 460
Percent change_--- - -----

-j-

-"35 +30

; TJJe nbOH tal)le is baser! on ex 40P and 412. A sirniiflr cumparison has been heretofore rnadefor the
T;niil'r! ,3t.ltes a a wilOle (p. 49r,).

-1\.8 the above t.a,Lle indicates, there has Leen a redudion of 2,9 lnilk
p1ants in the State of Californi in period of approximately ten

:yet1ri". I-Iov,c,'- , as the above figures reyea1 , this decline has occurred
entirely in two size cntegol'i2s

, ,-

, plants ,, ith no yolume Ijsted (which
Jmyc declined Ly :204), and those ,yith ,1. nJlume. under 1 milJion qUfl-l'ts

(,,-

hich 11'11e declined by S:J). .\s pre\iousJy mentioned (1'. J06),
those plants 'with no volume listed are, generally plants of \'ery smaJl
size. Pla,nts v, it.h i1 1'0111ne lmcler a million galJons produce less tha,n
800 gallons fl day. In plants with a production over 800 gallons a
day, the number of plants has actually inc.reased by 38 since H);'i0- 1931.

L There has ue.en a, similar rednction, in the number of plants
manufacturing ice cream , as th,1t aboye described with respeet to
lnilk. Set fort.h below is a table comparing the number of ice eream
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manufacturing plants in CnJifornia in
19(;1-19(;2.

1950-1951 with those in

Comparison in number of ice cream plants , California, 1950-51 and 1961-62 In

:!'

umber of plants

Year
oYolume

n;ported

Volume
less thaD

250 OaO
gallons

Volume
over

249 999
gallons

Total

1950-51- - -- -- - - - - -

- - ------- - - -

1961-

. - . - - - - . .. - -. -.. -

Percent changc-- - --

----- - -----

+180

169
141

The above table is based on ex 409 and '12. A siroilar comparison has heretofore been made for tl1e
United States as a whole (p. 499).

As t.he above table reveals , the number of ice cream manufacturing
plants in California has declined by 28 between 1050-61 and 1961-62.

I-Iowevcr, this c1ecline has beell entirely in the category of plants
with no yolnme listed (which haye declined by 16) and those with a
volume nnder 2, 000 gallons (which haye declined by 39). As preyi-
ollsly mentioned , those with no volume listed are generally the slIml1er
plants (p. 400). The decline in the number of small plants has been
partially compensated for by a subst.a,ntial increase in the lllIDlber of
plants with a volume of 250 000 gallons and over, the number which
ha.s inere.ased by 27 during the last decade.

G:S. As previously discllssed \p. 409), it is respondent s position that
the plants which have disappeared are generaJly the non-viable plants

e.. milk plants processing less than 1 GOO gallons daily and iee cream

pJanH producing less than 2;'iO OOO gallons annually. Such plants , gen-
era lly speaking, lack modern a,11tomat1c flld semi -automatic processing
n,ud IHlclmging equipment. Supplementing the evidence oiIered by
complaint counsel with respect, to the decline in the number of milk
and ice cream pJants between 1$.,10 and 19G1 , respondent offered in
evidence a comrm.rison ill terms of the number of viable companies
7:. those opel'ating milk plants with it minimum volmne of 1 600
gallons daily and those operating iee cream plants with a minimum
volnmc of 250 000 gallons anmwl1y. This study reveals that the

nmnber of so-caned viable milk companies in California has increased
from ,,2 in 19,,3 to 6. in HJG1 (HX 161-G), and that the number of
viable ice cream pla.nts has remained sien.ety at 32 during the period
from 1050 to 1061 (HX 161-B).

Rece'nt Trends 'tn iJJa7'l.' ct ShuTes and Concentration in Califo'inia
6(-) . Complaint counsel and respondent both ouered evidence as to

the trend in respondent's maTket share and the extent of concentra-
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tion amOJlg the larger compf11ies since the tlme of tJle Creameries ,1C-

quisit.ioll. Some of t.he evidence rela.tes to the incliyidl1Hl markets
cla,imed to be the, areas of etlectiye competition and some relates to
the State of Californio, rts a ,vho1e. As might bc expected , complaint
counsel stress the evidence purporting to sho"w an increase in responcl-

cnt s market share and in concentration among the large companies
while respondent. places emphasis on the eyidence whic,lJ pnrports to
sl1my a, cOlltnll' ! trend. The examiner has llndertaken below to analyze
t.he trends ill 1I,1lket. shares and oncentration, as revcaled by the
record.

razen Dairy' Prodllc.ts
G7. Complaint coun el pInce emphasis on the increase in responc1-

eJlt:s position , and that of the national companies as a group: in the
frozl n dairy pl'oc1llct line in the State of Ca1ifornia, as a whole. Set
forth below is " table reflecting respondent's share, and that of aJ!
the so-callecl nationa,l eornpnnies doing business in California. , in the
production of frozen desserts in the State between 10,'50 and 1D3T.
The table reflects sales of an frozcn de,sserts , including those ma.de of
vegetable, fat., as "'ell as traclitionnl frozen dairy products mncle of
butterfat.

Production shnres ((rozen dessc"ts), of r8Sp'lnrlent and all nahonal companiu:
in California, 1950-

-- -- ----,-

BC:ltl'jce ?\;lIiolwJ COJJ1pflnic,;
Y(':1!" To!.,Jpro-

dudioll
(ga!lon;;)

Pl'oc!uctin:l
(ga UOJ

l'c"cent
totaJ

J'rorluctioll
(gaIJons)

Pel'ce J1 of
trJtIl

---- - - - - - 

ThOUS(!l1d

49, 963
;'')2 917

, 499
2:32

G() 499
301

7;), 27lJ
378

Th(JlI ailds
080
2G2

1930_
1951-
19;)
19,):3-
19;),L - - -- --- ---

1955- --

-- ---

19.30__
1\);)7 -

81G

, SS6
7S\!

;3, 347

, :').

;j, 938

4. :3

'1. 8

7. 6

TllOltsaJiris

, ,

')48
4:34

860
, ;")16

3:3 710

4:-;, 4:'"O

09.

:3..
:W,

37.
36. (j
;')3. 7

J7.
;j7. 7
)4.

-'-- - -, --- --,

;1 Tile al)O'iT t ble is bllsed on ex 456-0. '1' 11C Jigmes ior l:atio!Jfll CI)J:lp ni\'s il:cJutled in the tul):e lire those
()f1301' den, Arden, Can'atJOn and respondent between 1960 and 1"'53. TIepi1:I:ngWlt:l!154 , tllC pro(luc!wu of
Ymcwost's Go dcn State operntiollS is included il: the WI))C.

\Vhile the a.boye table does indicate a, 3.2% increase iUl'espondenCs
production share in California beh'i' e,en 10;30 anc11057 , the, lnrg-est part
of the incre,ase, Y12 oCC1UTe(1 behyeen 1032 and 1054. This is
ol:rFiol1sly attributable to tbe Creameries aCCJllisition , which occurred
during the middle of 1053. 'Vith respect to thc lD.8% increase in the
production share of the so-caned nfltional companies bebveen 1950
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a.ndI937, the largest part of this increase , viz, 17.1%, occurred be-
tween 1953 and 1054. This coincides with Foremost' s acquisit.ion of
Golden State , which took place in Febnmry 105J. Although not re-
flected in the above table , Foremost had the Ia.rgest share of Cali-
fornia. production between 196-4 and 1957 , its share ranging from
16. 5% to 19 0%. The range in the production shares of the, ot.hcr
cOlnpanics , -in order of rank, \Vas: Arden 13. 14.9%; Carnation
0.4- 10. ;'%; Hnd Bardell 5. 8%. Beginning in 1954 respondent
became the fonrt h ranking' company in California , when its share
reached 7.2% amI Bordcn s (lpclined to 0.8%.

(l8. The latest 'ear for which the record contains concentration

dat:l for frozen desserts is ID3S. \Yhile the evidence is ill terms of
yalue of shipmcnts, rather than in terms of production, the fignres

arc fairly companlble to those revenlecl in the above table. Thus , re-

spondent's share of frozen dessert shipments ill California. in 1938
'n1S n. 8%, cornpal'ed to its production share of 7.'% in 1937. The

shipments of t.he six natlonnl companies, including responc1e, , Fore-
most

, ,

\rc1en , Carnation , Borden and Swift , amounted to 60.3 % of
the total shipments of frozen desserts in California in 1958. Elimi-
nating Swift with 2.2%, since its figures were not included jn the pre-
ceaillg table , the "1838 share of shipment.s by the nat.onal companies

lS :2.:2% great.er than the aggrpgate prod1lction shares of the same
companies in 10;)1.

GO. \Jthough , ns preyiollsly indicated , the eyidellce as to eoneen-

tmtion does not extpnd beyond the year 1058, the record does con-

tain ('Tidence as to respondenfs (H,l1 industry position in California
t.hrough IDGO. Set forth below is a table reflecting respondent' s share
of s:11e3 of frozell desserts proc111cec1 in Californ-in, between 1952 and

1060.

Re. pOl1deni's mar ket share (frozen des. erts), Cal(fornia , 19(j2 60'13

YeCir
rotal

Ca:ifon:irt
productiol;

Reatricp Creameries

-_..

Sajes Te,)t 01
I1roc1uetio:1

B,lles ercent 01
production

ID.'j:2

- -

19.17 --

1960_

ThOlt$(lnds

OJ, 033

, :)

91. 121

ThOU8ailds

7;"59

028
, SSg

4. .

Thousand3
34.

7. 'J -

;J TIH fig:\ll'e;, in This parag-rajJh are b I"'f'1 l,1! ex 4 C am! D. The uniYE'rse figures
appearing :in the e:shibit are taken from the e.s. Census reports. The figures for the
tndiYidual cowpanies are based on data. supplied by these companies to the Commission.

13 The :11)0.e table is oilsed on RX 115-A and B, end cOm )i:1cS the frozen dessert figures lor northern
CaJifomia and southern California , Wllich me eparately rcflectccl in tj.e l' l:ib;t.
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As indicated in the above table , respondent's mal'ket shaTe in the
State as a ".hole more than doubled between 1952 and 1960. Re-
spondent contends that this does not reflect its true position in the
fl'o:;cn dairy pl'odnct line of commerce since it includes sales from
its sonthern California plant under the special arrangement with
.Tersey l\Iaid previ()Hsly c1iscllssec1 , and also includes sales of frozen

egetable-fat desserts (principi:lly from its llorthern Californifl
plant), ,yhic.h ,vpre not manufactured in qmmtity until after ID57.

Respondent:s saJes through ,Yers2Y :.Iaid more than quadrupled be-
bveell 10;')2 flncl19GO , from 8 OOO gallons to 3 G;'54 OOO gallons. repre-

senting 43% of respondent s stiles in 1900 compll'ec1 to 30 ;' jn l
Its sales of frozen desserts of \Tegetable-fat contenL whic.h ,yen: r:.Cll-

existent in 1052 , rea.che,cl 2,12, OOO gallons in 1860 n,nd represented

2:5 % of rcspondent's sales in California.

Flnid ::Iilk
70. The. evic1e.nce offered b ' compbint connsel pnrporting to 311m\'

concentrf1tioll in the Ilnid J!liJk line in Cl11i-f01'nia j limited to thf
yenr 1038. '\Vhile not afLording all '- hasis for comparison \,," it!l the
period prior t.o the Creameries a.cqllisition , it does disc 1088 that in 1958
fiye national companies acconntec1 for 40. 3:7c of the ndlle aT :lip-
ments of bottled milk products in Ca.lifol'niu. Respondent's share
was the, smallest of the national compa.nies, being 2.0%. The ;;hal'
of the other companips in ordel' of rank , werc, : Forernost 1:J.8%;
Arden 12.0%: Cr.rnntion 0.1 %; and Borden 7.9%.

71. '\Yltile, as aIJm e stated , the strtt.istical e\" ic1ence oHcrecl b:,' COll-
plnint C01lJ5e. (1oes not ctiscJosc tlle extent of concentrat.ion in C:lli-
fornia. in the fluid m.ilk Jine at the t11:tle of the Cl'efunel'ies fH' Clllisiholl,
c\"idcnce. oirered by respondent (toes c1i c1ose this fact. as Ife1J as dcyel-

opments thrOllgh 1060. Thus it appC:lrs that in 1852 thc foul' (om-
panie,s with the. brgest sales volume, accounted for 49.94% of fluid
mille sales in California. By 10;')( the market hal'e of the, 10111' la;:g-
est cornpanLes had declined to '-1-6. 0%, and by 1960 to 41.83;' repre-
senting a decline of 0% in eight years (RX 10D-A), The rocol'; does
not 1'en'8.1 the identity of t.he four companies accounting for the
largest sides volume in t.he Sta.te , although it is clear from t.he record
t.hat neither respondent nor its predecessor, Crea,lTwl'ies , was in this
cate-gory.

72. The record does not disclose the trend in concent.ration in
tel'ms of the market areas fonnd to be the areas of efi'edive competi-

7. The figures here used are based on ex 425 E and F, This exhibit 1s based on ship-
ments of bott1ed mi1k and cream , plus other relatEd bottled products such as buttermilk
and chocolate drink.
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tion in fluid milk. It does, ho\vevel' j reveal such trend in terms of the
broader , regional markets which respondent contends are the ap-
proprinJe lnarket areas. '\Vhile these areas are somewhat broader than
those found by the examiner to ue the fU'cas of efEective competition
there is no reason to believe that. the trend would be significantly
different ill the latter arE-fiS. Set forth below is a table reflecting: the
combjncclln:lrket share of the four companies ,yith t.he largest. sile's
volume in each of the four regional milk markets in California be-
hYCeJl l% and 1960 (RX 100-A).

..Iarkct sllw' cS (flu.id mdk) 4- largest companies
lrJ52,-

li1 fOIl,1 mojoI' Ca!ijol' nia 0)'('08

(In percentl

Area 1953 1\i57 Hi()'

-.--.

58.
73,
1t. 3;)
48.

54.

37.
43. 12

49,
61. :20

:J. 4,

:30, 1.

SaD Fl'aJ'cj:-('O BfI '- AJ'ea- -

8::trra,nWllto \'- :l:le
San J() 1.ql1iJ1 Yalley - - -
Santill- l) Ca.liforJl ia,

- - - - - - ------- .-- -----------..--

As inc1icnted by the abm-e t.able" the market share of the fonr C011-

pa,nies ,vith the grentest share, of the market has declined in each of
the n1l, jol' market flreas of the State. Xeit.her respondent nor Cream-
erics l1:lS been in the, ranl\s oJ the ';big fOllT' :: except in 1952, \', hen
Cre.amel'ics ,"as Ko. 3 in the San Joaquin Valley AI'Pit , and in ID;"57

whelll'c, spondent (,Yhicl1 had aC(lllirec1 Creameries in 185:1) Iyas Xo. 4
in that area. In the San Francisco Bay Area the ranks of the foul'
largest companies in 1930 included the local California comprllY

Challenge Creamcry, as' the o. 4 company afte!' Foremost. , Borden
and Carnation. In the. )an .Ioaqnin Yalley Area , Knudsen J),lil'Y llcl

Challenge ,yere the o. 3 nnd Xo. ,1 companies in IOCiO , aftcr Foremost
and Borden. In the Southern California Arcft , Knudsen was K o. 3-
a.fter Arden and Foremost , and was followed by Carnation. In the
Sacramento Valley Area , the first, company in sales in 1960 'Vas

Crystal Creamery, follmyed by Foremost , Borden and :\IeColr,
(leX 11

7;-). During the, period between 1\J;")0 and lOGO there \\"as a sub-
stantial incrense in the 11flrkct position of the lar !er in(lepenclent

da.iries t.hose which proc1ncE' at le,ast 3 000 gallons per day and
are not connected with any national dairy company. Set forth below
is a to. ble comparing the market shares of snch companies between ID50
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and 1060 , ill terms of the major ma.rket areas proposed by respondent
(RX 100-13).

1.11 arkei shares of non'nalional rIm cs processing 3 000 ga/lons per day, major
Caliform:a ai' eas , 19/)0-

(1:1 percent)

._.

1(JSD lD'i2 l!JSi" 1860

17. ':c' \4. 4,-)oJ. dO.

18. 7;") 37. 47. S,j

3D. 40. 48. :')1.

;')\)

Area

San Franebco BD. ' Al'e

- -

Sacrament.o Valley, 8"n JOf'qnin Valley 75

Southern CalifomiIL__

15 Dato. for tl:8 two il1dic"-ted GI'C;JS were con biued in RX lorJ-13 )wcausc thero were too few plnnls in tl16
Sacrame:lto Valley inllJ50 , HISi , and 1960 for the State to separately npply the data.

The above ta.ble includes the production of so-called " captive crcarn-
cries," those affiliated with a retail food chain, as well as non-

atHliated dairies. To this extpnt the market-share fignres are somnyhat
distorted , insofar as they purport to reflect the trend in the market
position of inc1epenc1e,nt dairies. The record discloses thut in ID30
captive crenmp-ries pl'Cc111cedlG SS:.i OOO gal10ns compared to TG,D,l;\J70
gallons by nomdfiliat,ecl jndepenclents , and in lOGO the cflptiu' s pro-
dnced 4, 418 000 gal1011s , compared to 18;) 302 172 gal10ns by the,
nonaffliated independe.nts (TIX 110-A). The re-corel doe;: not contain
data as to the standing of the nonaffliate,d inc1e,pendents , in terms of
the aboye major market areas. J-Toweycr , the record cloes c1isc.osc the

t.rend in their position in the. State of California, as lL ,yhole (HX
110- c\). Set forth belmy is a table reflecting s11ell data.

j11arket share of independent (noncaptire) dm ries pl'crssing 3 000 gallons pel' d01l,
Callforn'lo , 1950-

(Inpercentl

1(150 1952 1Q57 l!JUO

23. 26. 37.

\Vhile the table reflects a,n increase in the market share of tJw. 11011-
('nptive independents between 1050 and 1060 , it is not nearly as pro-
nonnced as the' incrcasc req nlecl by the preceding table which inc1uc1cs

the captives in t.he ranks of the independents.
74. E,xcept for the increase resulting from the busine.ss which it

acquired from Cl'cameries : there has been no improvement in re-
spondent's share of the California milk lnal'ket between 1050 and
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1060. In 1960 its share of fluid milk sales in Califol'ia (including

cream a.nd skill1 products) ,yas .5 %, and Creameries ' share was 2.0 %.
In 1952 , the year lJefol'e the a.cquisition , respondent's share had de-
clined slightly to .4%, and Creameries ' remained static at :2.0%. In
1957 respondent's slmre was 2.4%, which corrcsponds exactly to the
combined shares ,,-hich it, and Creameries had before the acquisition.
By 1060 respondent' s milk market share ill Cnliforni,l had declined
to g.o % .

75. The sitnation ,yhicll is revealed a.bove , for the State as n. ,,-llOJe
is prett.y much duplicated in the various Inarkets whjch have lJPen
found to be the areas of cliective competit.on in the fluid milk line of
commerce. Set forth belmy is a table comparing respondent's positioll
in these markets before and after the Cremneries acquisition
(OX J21).

JIarkct shores (fil1:id milk) l:n Cal'iJornia market areas 1952 and 1957

(In percent)

H15 l!iii7.
Rhj(,riceMarkctarea

._,

Beatrke Creameries

Santa ClarL_- ,,-

- -

::-Ionterey-Santa Cruz____-----

--- -- -

Kern- Tulare-- - - -- -- - -

- - -- - - - ,. - -- --- -. - - - - - - --

Los Angcles_

- -- - -- - - -- - - -- - - -- - ---

:28. G

24.
1. :2

24. :2

21.1
1. 0 2. .

As indicated in the l1.boye table , respondent lost market share in the
hvo Inarkets in the lower Bay arell and in the one market in the
lower San Joaquin VallejO, ill which it had acquired Creamel'ies
milk business. In the Los .l\.ngeles area its share in 1957 was sub-
stantially that which it and Creameries , together , had in 1952.

iG. The record does not discJosc respondent' s rclati ve rank in terms
of the ma, l'ket.s found to be the areas of etTec.iye compet.ition in the
fluid milk line of commerce. HOIyevel', the evidence relating to the
somewhat broader regional markets proposed by respondent sug-
gests that its l'elati,-e position has cither declincd or remained static
despite, the Creameries acquisition. Thus , in the San .Toaquin Valley
area ill which Creameries had been the, third ranking miJk company
in HJ52 , respondent declined to the fift11 ranking company by 1960. In
the San Francisco Bay area, in which Creameries had been the

," The flgllres cited above are l O!lln1Ted from RX 108-;\ and B. The fignres for the
yarions California areas , as nppearJr:g in the exbib:t, hrn-e lJeeu combined for the State
as a wlIok
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eTBnth ranking compa,ny in 1952, Tespondent retained that rank in

1960. In southeTn California , where respondent was the twe1fth rank-
ing company in 106 , it had declined to 21 by 1960 (RX 111 and 112;
R."OO).
b. il/tm' Jnountain Area a/nd lr est Texas

7T. Creameries had t.hree separat.e Divisions which operated in the
arca betv,een the Pacific Coast and the ,yestern slope of the Rocky
Iol1ntains. These "-ere the L tah Division , the Idaho Division , and

the EI Paso Division. J':ach of these Didsions mannfacturecl a full
line, of dairy prodncts , inelnding milk fl1d ice cream. The Titah Di-
vision had its headqllnrters in Salt Lake City and distributed c1n.iry

products in Utah, western Colorado, and sonthwestern \.Vyoming.

The Idaho Diyision had its headquarters in Boise and distributed
principally in the State of Ichho. The El Paso Diyision had its
11endqnarters in El Paso , Texas, and distributed in western Texas
and sout.heastern Kew Jexico. In addition to processing and mann
facturing plants at Salt Lake City Boise and El Paso , each Division
had additional branch plants and distribution branches Jocatecl at
convenient points within its territory. The El Paso Division aJso
operated a, clairy i.n'm in X e,\' ::Iexico.

78. The Utah Diyision operated uncleI' the name Arden- Sunfreze
Creameries; the Idaho Division operated as Idaho Creameries; and
the El Paso Division opemtecl as Price s Creameries , Inc. The Utah
Diyision sold its ice cream uncleI' the brand names Arden- Snnfreze
and American 1108tes8 , rmc1 its milk products under the name Arden.
The, Idaho Division nsed the bra,nd names Sunfreze Iaid O Clon
Rncl Amer1can IIostess for its ice cream , and ..\. rdell for its miJk. The
El Paso Division used the brand names Price s Y21vet and American
Hostess for its -lce cream , and Price s for its milk products (eX 1 G-
217-218). These three Divisions accounted for the foJ1m\'ing per-
centages of Cre8.lleries ' net sllles in 1\)32: Utah , 20%: Idaho , 8%;
:md El Paso 187c (CX H3, p. 0). The El Paso Diyision 'YaS the
1nost. profitable of the t.hl'E'e. Divisions in H):5:2 , with ea.rnings before
taxes of $524,506. The earnings of the l, tnh Dhrjsion 'were S;i41 381

and those of the Idaho Diyisjon "ere $1$1:) 636 (CX 16-Z 214).
i9. T11e n"1in p1ant and c1ivisional11eac1qual'tcrs of the Utah Divi-

sion "as at Salt Lake City, ljtRh. It had branch plants at Ogden
Provo , Cedar Cit.y and Ame.ricnn Fork, all in "Ctn.1); and at Grand
Junction and Delta in Colorado. It also operated distributing
branches at Cortez , CoJorac1o and Rock Springs , ,Vyoming (CX 16-
218). The prineipal communities in which it distributed were Salt
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Lake City, Ogden , Pro\Co , Cedar City, in Utah: Evanston , ICemmerer
ock Springs, Raw11ns and Casper in \Vyoming; and Delta. , Grand

Junction nd Cortez in Color do (CX 16-2 252, pp. 62-86). It
distributed fluid milk, ice cream , and other mille products in a.ll of
these communities. In 1952 the Utah Division sold a total of 6 442 755
gal10ns of milk and 68G gallons of ice cream (CX 16-Z 206). In
1949 its operating profit on sales of milk and ice cream was $64 832
and D16 , rcspectiwly (CX 16-2 117).

80. The Lt h Division processed nd bottled milk t fonr pl nts in
rtah find one iJl Colorado. The main plant in Salt Lake City was
loented in a ne.,y lmilc1ing and was in excellent condition. It had a

olume of 8 000 ga.llons daily. Its equipment ,vas generally very good.
It had HTST pasteurization equipment and bottling equipment for
j)oth paper and glass containers (CX IG-Z 22 , p. 30; ex 16-Z 49).
A second bottling plnnt "-as located at Ogden, approximate1y 35
miles north of Salt Lake City. The plant iYflS in good condition. 
had !ITST pasteurization equipment capable of processing 7,000
pon1Cls of milk per hour U1c1l;ac1 both pllper and glass packaging
equipment (CX 16-1: 66). A third milk pJ nt in Ut h ,, s loeatecl 

Pro\'o , ;')0 miles south of Salt Lake City. The plant was loeated in
lensed premises , on which the lease yas abont to expire, and ,vas
poorly arranged. Creameries contemp1ated moving the automatic

bottling equiI)111ent, which ,yas in good condition , to its Srllt Lake
City plant and bottling milk for the Pro\'o arefl at Salt Lake City
(CX 10-2 60). The fOllth Ut h bottling plant " s located t Ced
City, in southwestern Utah 260 mi1es from Salt, Lake City. The plant
wns in good condition nd bottled H OOO to 20 000 pounds of milk
chi)? It had an J-r.rST pasteurizer and paper packaging equipment
(CX 10- 02). The bottling phnt in Colorado ""S 10c tec1 t Delt

in western Colorado. The plant "-as in good condition and bottled
000 pounds of milk daily. It h e! n IITST pastenrizer ,me! uto-

matic packaging eCluipment for quart-size paper containers (CX 16-
66).

81. The tTtah Division nutnnfactnrecl ice cream at four plants in

I:tflh find one in Colorado (CX 16-Z 22 , p. 30). The main plant was
in Salt Lake City, in fl building sepal'ate from the milk bottling
plnnt. It was in good condition , but was located in a congested arerL
and iyaS not capable of any substantial inc.rease in volume. It mann-
Jactllred both packap:ed ice cream and 1l0'' elties, its production in
lfl52 being 600 000 g 1Jons (CX 16-1: 51). The second Ut h ice croam
plant was located in Ogden , ill a lmildillg separate from the milk
bottl1ng plant in that. city. The plant was in good condit.ioIl and pro-
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dl1cec1150 OOO gnllons of ice cream ill 1832. It hflc1 a continuous freezer
for ice cream and a batch freezer for sllEl'uets and ices. It was eapable
or handling additional I'olume without any change (eX 16-2 3-:).
The thirdPtah ice cream pJant was located at Pro\T : in the same

pbnt \\hich Lottlecl milk. The plant mannfactnrecl 160 000 g-alJons
of ice cremll in 18;)2. The p1nnt was in poor condition , and Creameries
contempbted moying its ice CTeam manufacturing: equipment to
Orem (aLont six miles to thc north). It was not considerecl practical
to 1101'8 t,he ice el'8am equipment to Salt Lake City, ns was con-
te,mplatec1 for the, milk pl'ocessing equipment , because of the im-
practicality or handling any snbstant.ia.l additional V0l11l18 at tlle
Salt Lake City ice cream plant (CX 1\-2 68). The fourth utah ice
cream pJrmt ,y;os located at Ce(1ar City, ill the sftme premises flS the
milk bottJing phnt. The plant flS in good condition and produced
both ice creaTH and noycJties (CX 16- Z 62). The Colorado ice cream
plant was located at Gnllc1 .Tnnc.ion in ,yestern Colol'lc1o. The plant
and e'lHipment. were in gcncrally good condit.ion. It. produced 600
gn lions of ice cream and 1 400 dozen novelties a day (CX 16-2 6-1).

82. The Idaho Djyision lw(1 its c1iyisional headqnarters and main
plant at Boise , Idaho. It also had a branch p1ant at Pocatcllo, an,l
distriLnting branches at T"in Fa1Js and Idaho Fa1Js, a1J in I,laJ1O

(CX 16-2 31). The plant at. Boise "as in a ne - building and was in
exe-eHent condition. It "as used both for the processing of 111ilk and
the manufacturing of ice cream. It had IITST equipment for pas-
tcurizing 1liJk and Hntomatic eqniprnent for paper packaging. The
p1anfs Inilk yolmne as 17 000 pOlllds c1:liJy. The ice cream c1epart-
111cnt was welJ equipped , and had a capacity of 3 000 to 4 000 gallons
daily. The phnt had a capacity for handling scyeral times its cur-
rent ,,-ohane (CX 1()-Z 70). There were separate milk and ice crerun
plants in Pocatello , both jll good condition. The miJk plant had
HTST eqnipment. flncl automatic paper packaging equipment. It had
a \"olmnc of 1 400 gill10ns dai1y (CX 16-2 80). The ice cream plant
had It semi-continuons rre,ezing unit , and produced ice cream noyelties
as "en ns packaged ice erefll1. 1t. produced 500 000 gaJ10ns fl yen I'
and \,as capable of turning out three times that flmOl1nt \lith an ac1cli-

tiOJ1al freezer (C:X 16-2 82). The branch at Idaho FaJ!s distributed
both ice cream and milk processed at PocateJlo. It was in excellent
c.ollditiol1. The t.erritory of this branch incJlldecl Ye)Jowstone National
Park and other point.s in "'Yyoming (CX 16-Z 78 and 82). The T\Yin
Falls distributing branch clistributed milk and ice e-rCft11 processed
Oit Boise. It "as in exccJlent condition (CX 16-2 79).
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83. The Idaho Di,.ision sold 8JO 872 gallons of milk and 912 327

gallons of ice cream ill 1952 (eX 1(1-2 20G). Its operating' profits on
milk and ice cream sales ,,-ere. approxiamteJy 8110 000 and $92 000
respect.ively, in 19 , the last inn year for which Iignres are avai1able
(CX 16-2 118). The Division ns n ".hole shmved" profit of S193 636
beiore taxes in 1052 , Hmking it the least. profitable da, iry Division ont-
side of San .Jose and Los Angeles in California (CX lE\- Z 214).

84. The El Paso Division had its divisionrll headqnflrters , and 
milk and ice cream plant, at El Paso , Texas. It also had branch
plants at Hoswell , Portales , Las Cruces and Cal'lsl)fc1 Kew J\Iexico;
and distributing branches at Hobbs , Deming and Artesia
Mexico; and Alpine , Texas (CX 1(;-2 2H). The plant nt El Paso was
in exc.ellent condit-ion. It bottled milk and mnnufac.ul'ec1 ice cream.
The milk department. processed and bottled 8 300- 000 gallons of
milk daily. It. had HTST' e(lnipment and a, ntomat,ic paper and glass
bott1ing eqnipmellt. The ice cream department had a, capaeity of "1;10

gallons an hOllr for ice crean1 and 130 gallons per honr :for noyelties
(CX 1(;-2 29). The plant at Carlshnd , New Mexico , bottled milk in
glass only. It had a volume of about 1 800 gallons daily and ,yas in
fairly good condit.ion. There was also all ice erefun storage room at
the pJant (CX H;-2 33). The plant at Las Cruces bottled milk in
paper only. It had a small volume and was in only fair condition
(CX 16-226). The plant at Hos".ell bottled milk in paper onJy. It
had a volmne of 6 000- 000 gallons a clay, and "as in excellent C.Oll-

dition (CX 16-2 JO). The Portales plant mannfactnred ice cream , in
addition to condensed milk and cotbge chepse. It had a volume of

200 gallons a day: and ,,-as in good condition (CX 1n-Z 37). The
distributing branch at. I-Iobbs. distl'ibl1tec1 both milk and lce cream , the
n1ilk originating in Hos,,-ell and the ice cream at Portales (CX 16--

, p. 32). The bmnch at Ariesia , Xew Mexico , distribute.d hath milk
and ice cream , the ice cream being supplied from Portales and the
milk from Carlsbad (CX 16-2 33 and 37). The hraneh at Alpine
Texas , distributed both milk and ice cream (CX 16-2 J6).

85. The El Paso Division sold 1 000 000 gallous of iee cream and
600 000 gallons of milk in 1062 (CX 16-2 2()(i). lts operating profits

on ice cream and milk sales in 194,9 ,yere SI3G OOO and SIS9 OOO , re-

specti\"ely (CX 16-2 n,). The Division as " ".hole showed a profit
before taxes , of 8524 873 ill 1952 , making it the most profitable dairy
division of the cornpany ill the continental United States (CX 10-
2H).

; The HODOlt11u Division howe(l (l IJl"ollt of $5, 000 more than the El Paso Divi ion.

8,8-702-- --G
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Utah Di, ision

f'(). As pre-vionsly mentioned , the Vtah Di\,ision distributed milk
ire ('ream and other dairy prochwts in Utah , western Colorado and
southwestern \Vyoming. Respondent rliel not sell in any portion of
this territory. Its closest plant Vi"as at Denver, Colorado, on the

eastern slope of Ole Hocky l\Iollntains. The principal communities in

,,-

h1ch Creameries ' l tah Division sold ,vcrc: Salt Lake City, Ogden
Pl'()\- O, and Cechr City, Ctah; Grand .Tnnction, Delta and Cortez

Colnl'nclo: Evanston , Kemmerer , Rock Springs , Ra'iylins , and Casper,
"\Yyoming. All ,yore 10catec1west of the ContlneJltnJ Divide.

-;. A.s in the case of Creameries ' Ca1ifornia, Divisions , the parties
arc in sharp disagreement concerning the geographic confines of the
In:tl'J;et areas in ,,-hich to measnl'C the probable compet.iti,- e impac.t
of l'?sponc1enfs f1cquisition 01 Creameries ' Di,-isions in the lnter-

llolmt.ain Area. This difference extends not merely to t.heCtah and
Idaho Divisions, lmt includes the El Paso Division iJl the SOllt!H\est
as well. The position of complaint counsel , essent.ially, is that ('nch

of the areas sen-eel by one of Creameries ' plants or distributing

Lranches , constitutes an ,lppropriate market area. for determining
market share percent.ages and concentration. The market sInn€. data
oiIerec1 by complaint counsel arc based principally on the groupings
of COlllll1l1nities or conuties selTed by the yarioHs p1ants or branches
of Creameries in the Intermountain --"-rea.'s Respoll(lent cont.ends that
the :lppropriate ml1.rket area is a " Six- St.ate Area" consisting of Idaho
1Jtah , Xevada , Xe,y :Jlcxico , Arizona and Texas (RPF , p. 1:2 3). Em\"-
evel' , as gra.phically portra.yed by respondent, the area act.naJJ:\' con-

sists of portions of nine States ineluding, in addition to the abm-e six
States , western \Vyoming, a portion of eastern Oregon and estern
CoJorac1o (RX OJ).

SS. It is the opinion and finding of the examiner that , generally
speaking, the areas proposed by compJaint counsel are the appro-
priate market areas for purposes of 'weighing the competitivc im-
pact of the Cremneries acquisition , insofar as it involves the 1nter-

mounta.in and Texas Divisions of the. company. These are the areas
whic.h ,,-ere sen-ed by each of CrcH,meries' plants or branches.
Generally speaking, the areas in which Creameries had its plants a,
branches conformed to the natnral requirements of geogntphy and
population distribution. The principal groupings of its competitors

and Conce'ntration

7, The e (Jatrc are contained in CX l(i- 52 'whicb, as previousJy mentioned. '"HiS
prepared by re IJondent and submitted to tbe Commission in seeking npIJroval of the
Crp,111eries acquisition,
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YfCl'B in terms of thc e geogrcLphie areas. There were suustantially
ditlel'cnt groups of competitol's sen- ing each of the areas. To the ex-

tent that a few of the larger competitors served Inore. thall one area
they generally did so :(1'om a clistl'ibuting branch within, or close to
such other arca.

sn. Respondent's position that the Six-St.ate Area is one area of
eiIective competit.ion is base.c on the current situatioll , rather than on
the market as it istcd at the time of the Crealncries acquisition.

As tlle examiner 11fs pre,- ionsJy indicated , the acquisition must be
initially judged in terms of the JTmrke.t situation which existed ,,-hen
the ncqnisition took place. IImyever , the examincr is satisfied that
e'- en today the area of effective competition does not even remotely
a ppl'oach the broad expanse of the six or the nine-State arca proposed
by respondent. Hespondent:s current distribution pattel'n is essen-
ti:1lJy the same as ,,-as Creameries ' in 103:1 (R.. 3803-3804). "\Vhile
there is testimony that one of the large cooperatives in the utah a.rea,
110,,; distrilmtes as fa-I' south as A.lbl1querque , New Iexico, such
distribution consists of lmlk milk which is sold to another dairy com-
pany in Albuquerque (E. 3(74). The distribution area of the com-
petltor in f111estion remains essentially northern utah and the ad-
jacent areas or southeaste.nl Idaho and soutlnvestern "\Vyoming (R.
3804 ).

\YhiJe contending that the entire Six-State ","-rea is one arefl of
etIectin competition , responc1e.nt concedes that the ;'compnnies lo-
cated ,,-ithin the area do not. all COlnpete wit.h one another and there
;lle no doubt snb-mf, rkets ,,:,ithin the Six- State Area" (RPF , p. 12:1).

of only do aU of the comprllliE'S in the tll'CfL not compete ,\- ith one
another , as respondent concedes , but. ;-08t of them do not. Competi-

tion is pl'incipally be ween cliflerent. groups of companies located in
or near the areas proposecl by complaint, cOlmsel as the areas of efI'ec-
th-e competit.ion. The f1TCas which rcspondent concedes may be C011-

siclcl'cc1 " sub-markets :' arc t.he actllal areas of effective competition
conforming to the actHal groupings of competitors. The fact thnt

respondent does business t.hroughout. the entire IntennOlmta-in Area
and is. therefore, in competition with all of the companies in the

Six- State Area , doe.s not, as it conteJlds , transform this broad aggre-
ntion of sepal'ate lnal'kets into one single market area. XOl' does the

fart that. this broad area is l'emm'ecl from the eompetitiye influences

7D Brown ,y, Cannon , the hend of rf'spondent's western reg-ion , upon whose testimony
re;,pondent 111'jncipllll ' relies , testified that tbe map delineating tbe Si:,- 1te Area

X f!cIj \W!S I1reparcd to reflect tlJe murket di,isions " lflJS of DOW " (It. 3766), lr,
Browll testified OD ::Iay 2 , 1!JG2.
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of companies ,ybieh do business east of t.he Cont.inpntal Divide, on
the one hand , and from tho e companies which operate on the Pacific
Const , on the other hand , transform the are,l into one single market
as respondent argues. If respondent's reflsoning were carried to its
logical conclusion , al1 of California, vI01lld ue transformed into one
market area, since it is remon c1 from the inflnencc of competiti\ce

l'actol'S pertaining to the companies which operate in the Jntenl101m-
tain -, l'ea and in the Pacific NOl'th,yest. As preyiousl '- noted , e\"

respondent does not contend that fll1 of Clt1ifol'nia, is one market area.
DO. The. areas of effecti,' e competition , insobr as the l tah Di\ 'lsion

of Cl'E'Junerles is cOllcernec1 arc as foJ1ows:

(a) The metropolitan al'P l of Salt, Lake City anc11he SUl'lOlllcling
comnllnities , inc1lHling Bonntifnl and :JIl11'ray, may lJe cOl1siclerecl ,1,

single market ftre,ft. This area hncl a population of O\- er 20n OOO as of

10;"50. There were approximately ;j:i companies clistl'ilmting IniJk
and/or ice cream \\-ithin tJlE, area (CX 16-2 23:2 pp. G8-()T: ex lG-
2;10-2:31). All of these companies had their pbnts locatecl within the
area , except for two ice crenm eompnnies which clistribntcd from
plants in Ogden locflted approximately 3;"5 miles north of Sfllt, L:tke
City. The htter two compnnies flCC01llted for approxim,1tely 8.
ancl 1.77c rcspectiycly, of ire, ereal1 sales in the Salt Lake City
market. Creameries had a milk plant and an ice cream phnt in tbi::
areft , and its distribntion from t.hese plants '\I1S principally in the
Sfl1t Lake City met.l'opo1itan Hl'ea.

(b) The city of Ogden and its environs nmy l)e considered another
area of effective competition in northern Utah. This area had it popn-
lation of approximately 80 OOO 111 1 )50. Creameries served this area
from miJk and ice cream plants located in the city of Ogden. There
were approximately 15 eomprmies distributing milk and/or ice cream
in Ogden and the SUlT0111cllng eommllnities. .All of these eompanies

\\-

8re located ,\it-hin the area. of distribution , exc.ept for t,,-o Salt Lake
City companies affliated ,dth (l, national company, which distributed
milk and ice creaTn into the area fronl plants in Salt Lake City, and a
milk company which distributed into the area from the Logan area
to the north. These c.ompanies flccounted for approximately 3.3% of
ice cream sales , and 11. of milk sales in the Ogden area.

(c) Southwestern ,V yoming may l)e eonsidered as another market
Hrea. This lnel11de.s the counties of Uinta , Lincoln , Sweetwater , Car-

D Accorrling to t1J€ t€stimoilY' of Drowll Cnn!lon, resl10ndc'l1ts wester:) re ioll l man-

f1ger, l'espon(lent's mill; :-,nd ice crcam rOl1te OjJ€\'i1tiEg from tJl€ Salt Lake Cit - plants

don t go ont of the gr€ilter metropolitan aJ'e " ' bee:lls€ we h vc a dist\'ilmtin;:
hrancb at Pro,o. which is ol1th of there , and ''If' take care of the ontl ing- J'ea from
Pro,o" (R. 3804).
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bon , and :Natronfl , of which the principal communi.ties are Evanston
Kemmerer, Hock Springs , Rawlins and Casper. The area is sparsely
populated , and t.he entire poplllat.ioll of t.he five-county area was
approximately 8;'5000 people in 1050. The al'ca was served from
Creameries ' dist.ributing branch in r:ock Sprlugs , which was sup-
plied from Ogden. There "Tere 10 eompanies serving the area with

milk and/or ice cre,am. An \vere located within the area except for
hvo ice cream companies which sen-ec1 the area frOlll Ogden. 'Vhile
it may be that this area cOldd be considercd part of the Ogden ma,rket
area , insofar as the ice cream product Ene is concerned, this "Would

make no significant difI'erence in Creame.ries ' market share.
(c1) Provo , Ltah , an(l the stllTounding COllnllullitic.s, incluc1ing

01'em and American Fork , ma.y be C'ollsir1el'ed an appropriate ma.rket
area. The area had a 1U50 popllbtion of approximateJy 80 000. This
is the arca seT\'cc1 by Creameries' plant in Provo. It was a1so seryed
by approximately 10 other milk and/or ice crearn cOlnpanies. l\Iost
of the companies "TTe locn..tecl in or aronnc1 Provo. I1owever , there
1\cre a fmy :ice cream companies serving the Provo area from plants
located in Sn1t Lake City 01' Ogden to the north , and :from Richfield
to the south. ,Yhi)e it may be that the PJ'O\ o are" could be considered
as a sOllthenl extension oT the Sttlt L.n.ke, City market. it appears more
appropriate to consider it as n sepnrnte market area. 11O\\'e'ver , it
,y(mld make no practical cliffere,nce as 1nr as Creameries ' market posi-
tion is concerned , if al1 01' nOl't,hern Fhth ,yere considered a single
mn-rket area.

(e) Ce(hr Cit.y, rtah , and the t-nl'lOllncling area. in soutlnvestel'll
Frah !Day be cOllsidered Rll appropriate markl't area. Creameries
Cedar City p1ant sen"ed a. large tel'itory in sout.hwestern Utah

which is a resort ,u'ea (CX 10-2 (j2). The are,a was selTec1 by nine
other da, il'Y companies , of which fonl' ""ere located in Las Vegas in
southeastern Xevada , apPl'oximate1y 18;") miles :from Cedar City. It
may be that sontlnyesternCtnh and sontbeastern Nevada, conld be
considered part 01 one Ulftrket area. 1-ImyeTer , there 1S no statistical
evidence in t.he record covering t.he latter area. Since t.he. statistical
cyic1enc.e is 1imited to the. nrea, ronnel Cedar Cit.y, it is not ina,ppro-
priate to consider Creamerie, ' market position in tenns of the area
princ.ipally served by it.

(f) Grand Junction and Delta, CoJoJ'"(lo, and the surrounding

territory jn ,,-esterll Co1orado , may be considered an appropriat.e
market area. Creameries served this area, with ice cream from its
plant in Grand .Junction , and ,,- ith mill;; from its plant in Delta.
rhere were approximntely 11 dairy compnnies serving Grand ,Tllnc-
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tion with milk 2nd/or ice cream. Of these , five also distributed in
Delta. The latter community was also served by two additional dairies
that did not operate in Grand .Junction. All bnt three of the COIl-
panies serving the area, were located ill either Gra,ncl Junction , Delta.
or another of the nearby eomnnmities in western Colorado. Com-
plaint counsel appal'entl:r regard cach of the two principal com-
l111nities tS a separate mnl'ket area. lIolfm- , in the opinion of t.he,

cXfuniner, it is more appropriate to consider theIn a single market
area.

(g) The area, aronnd Cortez and Durango in sOl1tln'Ccstcrn Colo-
l'fU.10 maT be c.onsic1cl'ed an apPl'opl'iate market area. The statistical
evidence in the record relates only to Cortez, in whic,h Creameries

had a djstribnting branch. The branch ;;as pl'esnmabl? supplied Irom
Cremnerips' plants at Gl'Hlc1 .lund-ion and Delta. The.re \' e1'(' five,
dairy companie,s c1istrib116ng milk ancl/m' :ice cream in the Cortez
area , of ,,"hich foul' wcre lor.ated in either Cortez or Durango.

01. Set forth belm ' is a table re, fJe,eting CreameTies market shares
:in the prineipal m 11'kcts ill ' which its 1;tnh Division openttec1.

Crfwnerics' market shoTes (ml!l and 1:ce C)('(1m) Utah di1'l i(m 1 952 8

Ar(' Told mi:l,
Cre"n ('ries

- -

Tot l ireS'lle,; Perce:)t cream sr.les
of fJ;'

Cn'll:llerk

Sales T't' rn' ll!
ul f,1

.3:l !" J,'1ke City-
Ogdcn
1'1'0"-0--

Ced r City-

Di,' is:ont.owL_

___.

, 347 !)J. 8\1'7 J5. '32, 56!\202 , 20

", 

1'1 31J 311 1\1 , 'L'j , 000 260 00(1 17,

. f1D6 2G6

';%,

2:'6 12. (1, 1". 234 S\14 23.

51fl OiS 5S. 0Il' 3. 2 855 381

j,'j,

'i 1S1 18,

, G , O()\) 5:35. 20. 480 000 IJOD

1;52 .525 857 525 51. ,,9S , 2;);; 2:JS 2:'i -;'l. i:

-IS7, li3 117 172 1.1 178 4,,' 4:3 476 '0-

030 600 :333 liUO JlO 0,8 190 ')6 190 1;),

---

SO\lt gt \'.:-'ominf!.
IUl. 1Irl Junctioll

Co; teL_

Thl' :lbon (.lblc ig bllsed 0 1 ex H;- 7, 252 , pp. 62 S5. A,; previous:y ir.dic"terl in footnotf\ 20, (Lis f hibit
w"s prepared by lTS1JOnrlent, Tl cre is no i:\clicaTion in t;", rccnrd tllL\t tile sales Egurcs of the Olher con:p"nie
011 which tlie universe rllsnres depf\lltl, :lle based. on esti.m:1tfd S3.!eS as in the case of tile CaliJon::J. mJlket
The eXJ.mill

,' 

"s,;u))e,; how vl'r, tlJa espo!lcem s po :tian with respect to the otllel D.re,os;s !!Jf SClElt' as
that pel'tl1iniq: to Ca:ifornia. As ple",iolJs:y ill(iicated, tl1e ex mir,er Clcr:ep!s tile frgwes of t.he othel' com-
panies ' s s, 11'; prov:l!il'. g :1 bu i:; for ob' ail'..n(! :J rOUi!Jr ap;)!"xi:niltio"l of mal' ket lJares,

As the above table reveals , Crean eries "as a substantial factor in
both product lines In each of the nmrket al'eas where its utah Di-
vision sold , except for the ice ('ream product line in South estern
IVyoming.. \.s the ' ,:b1e ,,: :) re\"' als , ;rs mnrket b,tl' e -for t.ll \ Di,;.-'lon

Bl There were two companies serving the area with ice eream from Denver, and one
serving it with milk from western Utah (CX 16-Z 252 , pp. 81 , 8:-1).
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as a ",hole (the broadest possible basis for a definition of the geo-

graphic market) would not vary significantly from that in the incli-
vidual markets, except for the Delta-Grand .Junction market. -'
other possible market division , which has previously been suggested
would be one which combined all of northern Ctall and south\\ estern
\Yyoming into one, market area. .A computation of Creameries ' market
share on this basis reveals that its market share in the fluid Inilk
product line would be, HL2fl) , and thn.t in the ice Cl'Cmll product line
wou1c1 be 17. 3)b.

92. ,Vith one exception , Creameries ra.nked among the first. thl'e,
companios in marb:t, position , ill both prodnct lines , 111 each of the
nWl'kcts ,vhich haye beell fonnc1 to be the ,n' cns 01 pH'cctin:, COJlI!fli-
tiOll. In the fluid milk product line it \Ias the second or third rank-
jll ( cOll!pnJl)' in (,,lc11 llltl'kct ,,- i1'11 the exception of Delta-Gl';1l1cl

Junctioll

,,'

herG it ranked tint. In t1w ice cream product 11ne it
r,lllkec1 i1rst or ecoJlcl in each mnl'ket. \\- it11 thl' , exccptiO!l of So,ltll-
IyeSLCrn \Vyo1Ting, \\-hel'e it ranked bst.

rj. l njjke, Cnlifol'llifl. there \H:'re few o-C'nl1l'cl Hational compi111jl'

opernti" lg in the tcnitol'Y of Creameries ' rt hDi,' ision. III fact tl12n
,yel'P- only two 811C11 companie5 , and they c1istl'iblltec1iJl only portions
cl the territory. On2 of tlH:se "- ,1:: Pet ?;Iilk Company, ,yhieh had t,,-
subsidiaries openltillg in 110rUlEl'n Ctlch. These ,,-ere Cloverle
l)n:lry, ,,'hich processe(1 fll1(l distributed fluid milk find Col\'il1e lee

Cream Company j ,,-hich mfll111Llctnred and distl'ilmtec1 ice Cl'emn. 'rhe,
other nfttional compnny " lS S\\-ift & Company, which c1istribntec1 ice
c.ream 111 the De1ta-Gnmll . function area. The Pet snbsill; lriE's \H'l'C

substantia! fnctOl'S in the a lt L:lke City and Pl'o\- o 1!11Tkets. lmt
"cre re1nti,-ely 111ner fnrtol's in the Ogden marL:et. In Salt Lake City.
Cloverleaf ,yas first in fluid milk ::l.les "ith approximately 27,;' c' 

the market , and Coh-ille \\-as second in ice cream sales, "ith appro:si
Jnately 12% of the market. Tn Provo , Clm-el'Jeaf \\- as in first place in
fluid milk sales , witll approximatel '- 51 % of the market , and Cohil1e
"niS in third place in ice creanl sales , with approximately 10% of the
luarkct. "X either company was among the top three ranking companies
in the, Ogden ma.rket. S,,- ift

,,'

hich was it cOlnpetitor only in the
Delta- Grand Junction area , ,yas not. among the top three compflnies.

04. Set forth beJm"\ is a, table reflecting the combined market shares
of the top three companies , in the milk and ice crearn product lines
in each of the markets in which Cre,americs ' l tah Division operated.

As previously mentioned, Cre,ameries ranked among the top three
companies in each of these markets, with the exception of the ice

cream product line in the Southwestern \Vyoming market.
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lIarkd shares of top S companies in Utah, southwest 'Wyoming, and west Colorado
arras 1952 83

rIn percent)

--- .-- --.

Area FJuidmi!k Ice Cl"Cam

- -- ---

Salt Lake City-
OgdPIL______
Pl'OVO n - - -- - - - -
Cedar City_

_--_ - -- ---

Southwest \Vyoming_

Delta- Gra.nd JunctiolL

- - - -

Cortez

- - -- - ---- - --- - - - --

67.
77. 9
89. 5

74.
67.
79.
8.5. 7

39, S

58.
49.
82.
61. 2

SR. 1

94. 4

-------- ---

3 '11;e above table is IJflsed all ex 1&-2 25::. .As pj'eviO\l5J ' indh:atccL 1;)(' ;llarke: Sh HC dat:1 for t' H3 variou,;
cornp,mics involved !lfe based Oll estimated :i!'Urc,; :Jnct do not purport to ))e precisely 3ccllr:lle.

IVhiJe the above figures reveal a high degree of concentra6011 in both
the mjJk and ice c.ream prodnct lines in a number of the nbove
markets , it. should be noted that e,xce.pt lor Salt Lake City and Pl'OI-
the compa.nies inyohec1 ,yere all local companies. Pet. s subsidiaries

nd Creameries acconnted Jar ,12% of the, milk sold and 3D% of the
ice cream sold in tbe S llt, .Lake Cit.y markei. The t,yO groups of
companies accountecl for 03% of milk saJes and )3% of ice cream
s;11c:J in the ,Pl'on) market. It. shonld be noted , 110\YC\ 01\ that ill 18G:?

PPt sold its interest in its "Ctah sllbsidiaries to n, local milk producers
cooperati\-e. (IL Mi;)o). .: sir1e from the fact that a na.tiona I company
was inyoh-ec1 in two of the areas , the examiner does not consider it
sig-niiicant that there "' itS a high degree of concentration in the above
marl.;cts ( l factor stl'esse.d by complaint counseJ). Except for Salt
Lake City, tlwrc were a relati\-ely small nmnber of companies en-
gaged in distributing 111ilk and/or ice cre,am in these markets , so that
it 15 not sl1prising to find that the top three or four companies ac-
counted for a high percentage of the sales in the area. For example
ill Cortez, wlJere concentJ'ation is the highest, there were only
ii\-c companies selling milk nncl four selling ice cream (CX 16-
262 , p. 86).

J (bho Division
05. As preyiollsly mentioned , Crea11edes Idaho Di'Tision distrib-

uted milk , ice cream and other dairy proclucts principally in the
Shtc of Idaho. Hm,e\. , it also distributed in northwestern vVyo-
ming in the area of Yellm\stone National Park, particularly in the
summer months (CX 1G Z 78; H. 3802). The Idaho Division operated
Inilk aJHl lce cream pJilllts in Boise an(l Pocatello , and maintained
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distributing branches at T"in Falls lmd Idaho Falls (CX 16-
70-SO; ex 16-2 218). As has been mentioned in connection ,vith the
Utah Division , complaint counsel contended that the areas served by
the various plants and branches are the appropriate geographic mar-
ket areas , while respondent contends that the cnt.ire Intermountain
Area , including Texas , is the appropriate market area. The areas
which the examiner considers to ue the appropriate areas for pur-
poses of measuring market shares , concentration and competitive im-
pact are as follows:

(a) Ada , Owyhee , Elmore , Can;yon , Gem , Payette , Boise ,Vashing-
ton , Vaney and Adams COllnties arc an appropriate market flrca.
These counties , in sout.hwestern Idaho , are the areas served by Cream-
cries ' 11ilk and icc ereal1 plant in Boise. There "ere approximately
20 dairy companies dist.ributing ll1iJk and/or ice crmun in this aren.
Snbstantially an of them \' ere located in Boise or in one of t1m near-
by communities (CX 16-Z 262 , Pl'. J8. 61).

(b) Bannock , Pmyer , Oneida , Frnnk1in , Bear Lake , and Caribou
Counties arc an appropriate market area. These cOl1ntics in sonth-

eastern I dn.ho are the arellS sen-ed by Creameries ' milk and ice cream
plants in Pocatcl1o. There were approximately 1:2 milk and/or ice,

cream companies seT\ ing this area. Substantially all of the com-

panies serving the are l with milk were loeated 'within this portion of
Ida.ho. 1-Im,cver, sen: ral companies sen'-ed tbc area \'.-ith ice cream
from Ogden and Salt Lake City in the northern portion or 1.t"h (CX
H\-Z 232 , pp. ;')8- ;)5).

(c) Twin Falls, Cassia

, .

T erome Iinidoka, Lincoln, Gooding,
Camas , and Blaine Counties arc an nppropriate market area. The,
counties in southern Iclrho arc the areas selTed by Creameries

distributing branch in Twin FaIls. The brandl sold ice cream , but
not fluid milk. The ice cream "-as supplied from the company's Boise
plant (CX 16-Z 79). There ".ere approximaiely six companies sell-
ing ice cream in the are:l served by Creameries ' Tw' in Falls branc.h

all but one of ,,-hich were located in the arefl. The one exception ,ras
Pet s Colville subsidiary, ,yhich sold into the area, from Salt Lake
City (CX 16Z 262, Pl'. 56-.68).

(c1) Bingham , Bonneville T eilerson , )radison Tei:on Fremont
C181'k , Butte Custer , and I..emhi Counties are an appropriate marl
area. These cOlin ties in southenstern Idaho are the areas served by

Creameries' Idaho Falls distributing branch. This bra-Beh sold both
milk and ice cream , ,yhich "ere supp1iec1 from Cre:nneries ' Pocat, ello
plant, approxirnately 50 miles to the sonth (CX 16-.Z 78). Tbere
were approxirnately eight ot.her companies selling milk and/or ice
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cream in the area , all of which operated plants or branches within the
area (eX 16-2 252 , Pl'. 60- 61).

96. Set. forth below is (L table reflecting Crea,meries ' market shares
in the above market arcas (CX 16-2 252, Pl'. J7-61). The markets
aTe designated by the name of the city in which Creameries ' plant or
branch was located.

Creameries ' market sharcs (milk and ice cream), Idaho divis'ion , 1952

Creameries CrCflmerics
Area Total milk '1ota11c13

---

sales Sales Percent cream sales Sales Pen l'nt
of area of a e'l

Boisc-- 832 268 $441 718 11.5 792 410 85.;5 130
POCf\tl'Jlo_ 146 211 401 633

').

')7 276 477 43.
Twin FaJls_

_--

075 OIIJ None 639 879 265 :'\14 41.5
Idaho ICaJls 384 945 108, 670 674 178 34S 6lJ8 51.7

DivisiontotaL_ 438 424 6\18, 789 i40 Q2' 445 8\\1

- -

As the nbove table reveals , Creameries was a sUDstfllt.ial factor in
the ice crea.m product line in the Idflho markets. In the Boise market
it \'fas the second ranking company l1fter a 10cal company which ac
counted for approximately 4:"5% of the ice cream sa1es in the area. In
the other three markets it ,,'as the top ranking company in lce cremn
sales. As the. table also re,yeals , Creameries was not it significant
factor in the llilk product 1jne, except in Boise , where it was the
third ranking company after tYIO loeal companies. The on1y so-called
national company selling milk or ice cream in the territory covered
by Cl'enrneries ' Idaho Division \,as Pet s subsidiary, Colville Ice

Cream Compan . Coh-j11e sold in the Pocatello area where it was the
fourth ranking company, with a,pproximately 12% of ice crea.m sales
and in the Twin Falls area where it \"as the third ranking company,
with approximately 15 % of ice cream sales.

El Paso Diyision

D,. The El Paso Division , which operated under the name of Price
Creameries , Inc. , distributed rnilk , ice cream and other dairy products
in Trest Texas flnc1 southeastern ancl southern ew Jexjco. In Texas
it. (\:18ratP(l a milk and ice cream plant at El Paso and a distributing
branch at Alpine. In Ke\y :JIexico it operated plants at Haswell
Portales, Las Cruces, and Carlsbad , and distributing branches at
Hobbs , Deming and Artesia. Set forth below are the geographic areas
which the examiner considers to be the areas of eiIective competition
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insofar as the El Paso Division is concerned. Essentially, these are

the areas served by each of Creameries ' plants or branches.
(a) El Paso, Culberson and Hudspeth Counties, in the extreme

western portion of Texas, aTe an appropriate market area. These

counties wcre sel'ved with milk and ice cream by Creameries ' plant in
El Paso. The area was served by approximately 15 milk and/or ice
cre,am companies , all of which were located within the area (eX 16-
262 , pp. 8,-80).

(b) Pecos , Brewster, Presidio , and r eff Davis Counties , to the east
and south of the El Paso area , are an approprinte market area.. This
is t.he area served with milk and ice cream by Creameries ' distributing
branch at Alpine, which received its products from EI Paso. The
area was served by six companies , all of which had a plant or distrib.
uting branch ".ithin the area (CX 16-Z 252 , p. 01). This area might
also be considered as an ext.ension of the El Paso marketing area
bllt it, '\yould make no prac.tical difference as far as the issues in this
pro eeding are concerned.

(c) Dona Ana , ,veS1-,e1'n Otero , and Sierra Counties are an appro-
priate marketillg arc,-l. This area jll southern B''\ l\lex1co is the area
served by Creameries : plant at Lfts Crnces in Dona Ana County (eX
16-

;j;')). 

The Las Cruces plant processed milk, but not ice cream.
It 1'eceiyed its ice cream from Creruneries : El Paso plant. The area
'YilS :::erYl:d by npproximately nine dairy companies selling milk
and/or ice cream. Of the fiye companies selling milk , four v,, erc
located in 01' close to the area and one distributed into the arca from
a plant in Albuquerque. Of the eight com panics distributing ice
cre. un in the area , the fOllr with the largest volumc did so from plants
01' branches s,ithin the are.lt (eX 16-1: 25:2, pp. 03-94) . Several of

the companies distribntec1 ice cream into the area from El Paso. An
a1ternatiye market division would be to consider this three-county
area ftS part of the El Paso market, insofar as the ice cremn product
line is concerned. IIowever, a diyision on this basis would not have
a. significant effect on Creameries : market sharc percentages in the
area.

(d) lIic1algo , Lmm and Grant Counties may be considered an ap-
propriate marl,cting a1'e,l. This area in southwestern New :Mexico is
the area seryed by Creameries distributing brnnch at Deming in
Llln:l Connty. The Deming branch \yas snppJied with milk from
Creameries ' plant at Las Cruces : l1ncl with ice Cl'Barn fl'0111 the plant

S4 Although The Borden Company, one of the companies distributing ice cream in the
area , is referred to as huving an El Paso address, it apparently had It distributing branch
at Las Cruces (CX 409).
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at EJ Paso. There ,,-p,l'e olll 7 three companies selTing the above area
all having a. plant 01' c1istriLmtillg branch within the arc,). (CX IG-
252 , p. 96). An alternat.ive 1lwrket division ,vould be to consider this
area part of the same area itS that, sen-eel by the Las Cruces plant.
I-ImvC' , a market, division on this basis ,,-auld not significantly
affect t.he issues in this proceeding.

(e) Chaves , Lincoln , and northeastern Otero Connties are an ap-
propriate rnarket area. This area in sOl1th c.entral Ne,\\ JUexico is the
arca served by Cremncl'ies' milk phmt. at Rmm"ell in Chaves County.
The plant recei\-ec1 its ice c.ream from Portales. There "-ere approxi-
mately five dairy companies supplying the area vi'ith milk and/or
ice (Team. Al1 of them had a plant or distributing branch within the

area (CX 16. Z 2,,2 , p. 08). This area could also be considercd as part
of the same market as that served by t.hc Portales pbnt. 110\Yc\'cr
a market division on this basis \\-ould not significantly ait'ect the
issues in this proceeding.

(f) Curry and Roosevelt Counties are all appropriate market area.
These two counties in eastern I\ew i-lexico arc the area SC1TCd by
Cremneries ice ererun plant at POltales in Roosevelt Connty. The
plant received its milk from Ros"ell. Therc were seven dairy com-
panies supplying the area wit.h milk and/or ice cream , of which five
had a plant or branc.h located within the nrea , while t,,-o served the
area from " estel'n Texas (CX 16- Z 262 , p. 100).

(g) Southern Eddy County in southeastern e\Y )Iexieo and

Hee,ces County in Texas lire an appropriate marketing area. This
is the area senTed by Creameries ' milk plant at Cal'lsbad in Eddy
County. The area ,vas sen-eel by six dairy comprmie.s with milk and/or
ice creaIn. All ,vere loc:lted within the area (CX lG, Z :232 , p. 1(2).

(11) Northern Eddy Connty and enstern Otero Cotlnty are an ap-
propriate mal'ket area. This is the area. in sontiJeastern :Xc,y lexico
served by Creameries' djstrilmting branch at Artesill in northern

Eddy Connty. The branch ,,,as supplied with milk from Cnrlsbad and
with ice eream from Portales. There were three c.ompanies snpplying

the area with Inilk and/or ice cream. All of t.hem did so from a plant
or branch within the are" (CX 16-Z 262 , p. 1(4).

(i) Lea Connty in southeastern :Yew l\fexico and Gaines Yoakum
Andrews and 'IVinlder C0111ties ill "-estern Texas al'e an appropriate
market area. This is the area served by Creameries ' distributing

braneh at IIobbs in Lea Connty. This branch received its milk frOlll
Carlsoac1 jn adjacent Eddy Connty, and its ice ere,-un from l ortaJes
in adjacent Hoosevelt County. There 'yore approximat.e.ly 12 dairy
eompauies selTing the area ,,- it.h 1111k and/or ice cream (CX 16-
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,'2 , Pl'. 106- 107). The Jlajority senecl the are" from plants "ncl/or
branc.hes located wit.hin or near the area. Four or five served the
area frOll1 more (1i tant points in Texas. IIoweyer, the majority of
t.he milk and ice cream distrilmted within the area was supplied by
companies Jifyillg a plant or branch located within the area or in onc
of the fldjacel1t, eUllnties.

08. Set forth below is a tab1e ref1eeting Creameries ' market shares
in ea,ch of the abm'e market.s senTed by its El Paso Di vision , in both
the fluid milk and ice cream product lines (CX 16-Z 262 , Pl'. 86-
107). For convenience, the areas are designated by the name of the
cit.y in whi('h Creameries ' pbnt or braneh serving the area was

Jocated.

wmerfes ' 1iwrket shares (lIu7k and ?:ce cream) El Paso (h'vision , 1952

C1TfUllCriCS

Sales Percenl
o!al"ca

CreallPj'ie
rotalice -,

Cl"camsales Sales Percent
o!arcf1

\l'ca Total
milk sales

Paso , Tl'\-- 038 148 474 548 41.0 &;1 549, 203 S8:!O :!D: 5'?U
AlpillC-- '?25 R:!S 148, 125 65. 758 758
Las Cruces

:-.

:-!c,

------

749 411 429 611 ;";7, 2(i5. 3117 IS7 607 70.
Demillg-_

_.-.-

400 330 111 180 27, 167, 098 115, 2 69.

Hos\\"iL- 2G8 075 741 075 51. 513 037 233 037 45.
POltaleo_ 913, 52!J '?27, 67\1 24, :J05, 759 !i2 '?5U 25.

Cal'lslJfcL- 42\), 41;2 645, 462 45. 398 500 180 055 45.
Artes;a- 553, 105 238 105 43. 145 959 'iD59 65.

llob))s_ 894 550 783 000 41.3 365 540 145, 540 25.

Division tota:- , 50:., 43S 798 788 '12 051 161 02G 'jQ 47,

---

As the above table reveals , Creameries was n very substantial factor
in both the milk and ice cream product lines , in almost everyone of
the market areas in which it. operated. Even if geographic market
lines "ere ignored , it. ,,-as fl \.e.ry substantial factor throughout the
territory whe.re the E-1 Paso Division sold. Under any conccivable
c.onsolidaJion or redefinition of markets in the areas vdlere it sold in
Texas flnd K e\\ l\lexico , it "THS a snlJstantial faetoI' in both pror1uct
lines. Creameries "as the top ranking rompnny in both product lines
in each of the geogrnphic market areas c1iscnssec1 above, except in
Deming, where it ,yas first in ice c.ream but second in milk , and in
Port.Jes ".here it ",,' as second in both milk a.nd ice cream.

89. There were three other so-caned national companies opcrating
in Yfll'ions portions of t.he territory in -which Cremneries' El Paso
Division sold. These "Tere Borden , Swift , and Foremost. Swift oper-
ated jn only three of the nboye lllens :111(1 ".as a relatively minor
factor, acc0l1lt.ing for apPl'o:\imnte1y c! % or less of ice cream sales in
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such areas , except in the ftTea served by Creameries ' I-Iobbs branch
where Swift \\'-as the third ranking company with approximately
17% of iee crenm sales. Borden sen"ed seven of the abon', market

areas with ice c.l'ernn , and served four of them with milk. In the milk
product line , it. was the fonrth ranking cmnpany ill both El Paso and
Portales (witil apprOXilrlately 10% and 12%, respectively, of the,
markets), and was the second ranking company 111 I-Iobbs (with ap-

proximately 11 % of milk sales in t.hat firea). It was a more im-
portant factor in the ice cream product line , being among the top
three. companies in five of the above mrlrkets. It -was the second rank-
ing C01l1pany in the. El Paso

, ..

'\Jpine and Ca,dsbad areas , with 11 p-

proximately 21%, 37% and 36%j respecti,'-ely, 01 these markets. In
the El Paso area , Borden find Creameries together accounteel for
approximately 7;J% of ire crenm sales; in the Alpine area they ac-
counted for substantially all of the ice cream sold in the area; and in
the Carlsbad and Las Cruces areas they accounted for approximately
80% of ice creanI sales. Borden s ice cream sales accounted for ap-
proximately 16% of the sales ill the territory in which Creameries
El Paso Division operated , although Borden did not distril.mte in the
entire area. Foremost. Dairies and a company which it aC(lnired in
1052, Tennessee Dairies , distributed milk in Yflrious portions of
Creameries ' territory in southeastern Xew )Jexico and western Texas.
Foremost was the third ranking company in milk sales in the Hobbs
area , with approximately 10% of the area s sales. Tennessee Dairies
was a.mong the top fonI' milk companies in the, Alpine and IIobbs
arens , with approximately 7:70 and D%, respectiyely, of the milk sold
in these markets , and ,vas the fifth ranking milk company in the El
Paso area with approxinmtely 7% of the saJes in that area. Foremost
and Tennessee accounted 101' approximately 7% of the milk sales in
the entire territory in which Creameries ' El Paso Diyision sold.

Recent TTe11d ilL .11 adi et BhaTe8

100. The re.cord contains no e\,-idence of mnrket share trends , in
terms of the geographic areas which the examiner has found to be the
appropriate market areas in the Intermountain region. The eyidenCB

offered by complaint counse1 ,,-as limited mainly to Creameries : mar-
ket shal'es in these Inarkets at the. time of the acquisition. However
respondent ofl'ered stntisticfll e\,-ic1ence of s11ch trends in terms of the
broad six-state area proposed by it, viz, the States of Texas , Xew
)'Iexico , Arizona , 1\ evac1a, Utah and Idaho. ,YhiJe, ns previously

indicated , the examiner does not consider the six-state area, to be the
appropriate market area within \Vhjch to Ineasure the competitive
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impact of the acquisition of Creameries : three diyisions in the Inter-
mountain area , the figures alTered by respondent are useful as pro-
viding some indication of t.he. t.ren(l in its position since the aCCJllisi-

tion. According to these figu1:es, Creameries account eel for 4.5 % of
fluid milk and cream marketed in the six-state area in 1952 (RX
126), and 6.2% of frozen desserts rmrketed in the area in 1960 (EX
H6). In 10(;0 respondent's sales from the plants acquired from
Creameries accounted for 4.0;'") % of milk and creanl and 0.01 % of
frozen desserts marketed within the area. The latter figures do not
however, include resp01Hlent s sales :from the plants of bvo other
large dairies which it acquired in Texas and Arizona, viz, Bos,,-ell
Dairies of Fort '\Yorth acquired in 1058 , and Associated Dairy of

Arizona acquired in 19:JG." If the sales of these two plants (which
lie within the six-state area) are inclulled, respondenfs market

shares in the six-state area in 1060 ,yollld be 7670 ill fluid miJk and
cream (R.X 12,1), and 7.4G% in frozen desserts (RX 145).

101. Complaint counsel , while contending that the six-state area is
not an appropriate market area , neyertheless, argue that if responcl-
eufs market sha,res in the larger area are to be considered , they should
be considered in terms 01 those portions of the territory which re-
spondent's pla,nt1: actually ;;clTed , rather than in terms of the entire
six-state area. The statistical odelenee introduced by complaint
connsel on rebuttal , which is limited to the counties actually served by
respondenes plants acquired from Creameries , Bos,,'el1, and Asso-
ciated in the six-st.ate area , discloses that respondent's 1960 market
share in fluid milk ,vas 21.8%, rather than 7.76% as proposed by
respondent (CX 4a2-I). In the frozell dessert product line , its market
share in 1960 wa.s 23. as compared to 7.46% proposed by respond
ent (CX 402-G).
Other Acql(,i81 tion8

102. In addition to respondent's acquisition of Creameries ' Ctah
Idaho and El Paso Divisions , there have been a number of other
acquisitions within this are-a by so-en1lecl national companies. 
1954 respondent ac(p1ired Lester Ice Cream Co. of I-Iobbs , 1'e,,-

)lexico , and Yellowstone Dairy of Casper, '\Vyoming. Lester served
portions of the area in which Creameries ' Hobbs branch distribnted
and accounted for approximately 6% of fluid milk sales and 18% of
ice cream sales in the area (CX 1(;-Z 252 , p. 106). Its share of the
rnarket, together with Creamerjes\ gaye respondent approxirnateJy
H % of the fluid milk business and 44 % of the ice cream business in

The fact pertaining to these two acquisitions are hereinafter discussed.
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the area. Yellowstone Dairy ,,-as a substantial factor in the south-
western \Vyoming area served by Creameries ' distributing branch at
Rock Springs. In 1052 it \Vas the first ra.nking ice cream compa.ny and
the third ranking milk compauy in the al'ea , accounting for approxi-
mately 20% of ice cream sa1es and 18% of fluid milk sales. It, to-
gether with Creameries , which -was the second ranking milk company,
accounted ior approximately 38% of 111i1k sales. Other acquisitions
in the Intermonnt tin Area, include a.tionfll Dairy s acquisition of

Plains Creamery, which sen-ec1 portions of the arG"l. served by Cream-
eries ' :Hobbs branch; Borden s a,cql1isition of Frymuth Dairy, which
served the EJ Paso and Las Cruces areas; and Foremost's acquisition

of Banner Creamery, which sen"ed areas in Texas nnd Ke,y l\Iexico
(eX J2G-Z 60 , 27).

Counterbalancing t.his t.relld respondent cites the departure fr01n
the mal'ket of Pe, 1ilk Company, a so-called nation oJ compa,ny. As
preyiously mentioned , in recent years Pet sold out its business in the
1Jtah-Idaho area, to l1 local cooperative, Federated 3iilk Producers
.Association (n. 4();3G). This leayes l'espondent. ns the only so-ealled
national company selling in the Utnh-Idaho area.

c. Ilonolul'tl Di'tsion
103. Creameries ' IIonolulll Diyision openlted under the name

Da.irymen s A,ssociation , Ltd. The c1iYlsional headquarters 'was 11l

lIonolulu all the island of Oal11 , where the company operated milk
and ice ereanl plants. It also had distributing branches at Schofield
B,ll'racks and Kaneohe on the island of Oabu. It had another process-
ing plant at Hila on the island of IIawaii , and a distributing branch
in the Kona districL of that island. The Diyision oJso operated a dairy
farm at Jlonolutll. Dairymen s distributed its products under the
names Dairymen s Velvet and American Hostess ice cream and Dairy-
men s milk (CX 1G-Z 217).

10-:-. As previously mentioned , the Honolulu Division accounted for
:27% of Crefllleries ' net sales in 1\)52 (eX 143 : pp. G-7). It was also

the most profitable of Cl'eameries operating diyjsions. In 1032 its
ea.rnings before taxes were 8520 306 (C:X 16- 214, ). In ID32 the Di-

vision sold :"563iJ 028 gallons of milk and D0:2 819 gallons of ice crmun
(eX 1G- Z 206). Its profit on sa1es of mi1k in JUJO (the btest full
year for which such figures flre available on a product basis) was
8333 :345 , and its profit on sa.les of ice cream was $273 130 (CX IG-
11').

103. Complaint. cOllnsel contend that the island State of I-Ia,vaii is
the tppropriate geographic market area in which to weigh the COll-
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petitive impact of Creameries' acqnisition , insofar as the latter
I-Ionolulu Division is concerned. Unlike the other areas in which
Creameries operated, respondent raises no issue concerning the geo-

graphic scope of this market a.rea. Prior to the acquisition respond-
ent did not operate in Hawaii. Creameries "as by fal' the most
irnportant, if not the dominant, fa.ctor in the dairy busbless in the
lilwf..iian market. Practically all of t.he milk business in the then
Territory of IIawaii was con( entratec1 on the isla.nc1 of Oahu , with
Cre:uneries' Dairymen s subsidiary accoun6ng for approximately
607, of all milk distributed on that island (CX 16-2 3). Through its
mm dairy farm it was able to supply approximatcly 11 % of tho
fluid milk requirement of its Honolu1u plant (CX 16-2 6). In addi-
tion , it had access to the milk produced by an important association
of dairy farmers, for which it acted as exclusLve processing and sales
agent (CX 16-2 27;'5-277). There were only three other Inilk proc-
essors and distributors of any consequence in the IIawaiian Islands
(CX 16-2 3). These companies :lecounteel lor approximately 30% 
the milk produced 011 Ofllnt. The smallest of these , Campos Dairy,
which accounted Tor approximately G% of the market , was owned by
Foremost Dairies. In October 1953 , Foremost also acquired the largest
of D8.irymen s competitors, YIZ , J\Ioanalua Dairy Ltd. and its sub-
sidiary Hieo Ice Cream & J\lilk Co. , which accounted for approxi-
mately 20 % of the milk produced on Oahu. Thus , by tho end of
1953 respondent and Fore,ulOst , together, accounted for about 85 %
of flnid milk produced and distributed on Oahu.

106. Crea,meries : I-lawn-iian subsidiary had over 50% of the ice
cream business on the island of Oahu. There were only six other

competitors of any size selling ice cream on Oahu (eX 16-Z). The
largest byo of these , ).foannJua Dairy and its subsidiary Rico Ice
Cream Co. , accounted for about 25 % of the ice cream produced on
the island. As previously mentioned, these two companies were,
acquired by Foremost in October 1063. Thus, by the end of 1963
respondent and Fore,most accounted for around 73 % of the ice cream
prod need and distributed on Oahu. The only other ice crcmn business

of any size in the then Territory of I- lwaii was at 1Iilo and on the
Kona Coast , both on the island of Hawaii (CX 16-2). Creameries
sales on that island were between 100 000 to 120 000 gallons annually.

Its only competitor on thc island , Dahl-Cro- , Ltd. , trading as
Blue Bonnet Ice Cream Co., had an annual volume of between

000 to 60 000 gallons (CX 16- 0). Thus , Creameries had about
two-thirds of the business on the island of Hawaii and Blue Bonnet
had about one-third. In December 1954 respondent acquired Blue

879-702--71--
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BOllnet, giving it control of practica.lly all the ice cream business on
the island of Ea ,,"ii.

C. Boswell Dai1'ies
The Acqnisition

1. Beatrice acqnired all of the ontstanding capital stock (amount-
ing to 5 040 shares) of Bos,vell Dairies, a Texas corporation, on
March 1958, pursuant to an agreement dated J anl1ary 31 , 1958.
Respondent acquired Boswell's stock in exchange for 70 000 shares
of Beatrice common stock, capitalized at $20.00 a share, or a total
consideration of $2 030 000 , which was the equiva.lent of the book
value of Boswell's capital stock as of the date of acquisition. The
agreement provided that Boswell would continue as an operating
subsidiary of respondent , and that its stock would be carried on re-
spondent's books as an inyestment at the cost thereof (eX 309-

1).
2. Boswell \fas organized as a Texas corporation in 1928 to ta,

oyer the dairy business originated by the Boswell fam;Jy. It was

principally engaged in the sa.Ie of milk and ice cream, but also
distributed cottage cheese , butter , Crealll and ice cremn mix. Its plant
was located in Fort "IV orth , Texas. It operated both a milk processing
pla.nt and an ice cream manufacturing plant in adjacent buildings in
Fort "Worth. It sold milk products both at wllOlesaJe and retail home
delivery, and sold frozen products predominantly at wholesaJe. It
had 78 retail milk routes , 32 wholesale milk routes , 17 combination
wholesale ll1ilk and ice cremll routes n.nd 6 ice cream routes. It owned
an insulated and nlechanically refrigerated truck fleet and related
automotive equipment (CX 309 p. 7).

3. Boswell" net sales in 1967 were $7 106 909. Its net income was
$396 694 before taxes and $191 694 after taxes. It had an earned
surplus, as of the end of 1957, of $1 J40 923. Its total assets , as of
December 31 , 1957, were $2 691 977. Its total current assets were

$801 351 , compared to current liabilities of $6H 233 (CX 309- , Pl'.
9). Rcspondent concedes that Boswell was a "yiable, well-operated

independent company" (Findings , p. 160).
4. Boswell purchased substantially all of its supply of raw milk

from members of the North Texas Producers Association. All of the
milk suppliers to Boswell were located within the State of Texas

(CX 309- , p. 1). During the 12-month period prior to its acquisi-
tion , BosweIl purchased butter and cottage cheese curd from a com-
pany in SpringfieJd , Missouri. Such products were purchased on a
deli yered basis and were transported to Boswell's 1'1 ant in Fort
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W orth in the seller s own trucks. After deJivery, the cottage cheese
curd was further processed and packaged in Boswell's plant (CX
309-D). The record does not disclose the volume or degree of regular-
ity of purchases of butter and cottage cheese curd from Springfield
:NIissouri.

Market Conditions
5. Boswell's main distribution area was in the city of Fort 1V orth

and surrounding Tarrant County. However, it also sold ill 17 other
nearby counties , the most distant deli\Tery point being Cisco, which is
approximately 100 miles west of Fort 1Vorth. Boswell sold in Dallas
County to the east of Fort 'W ortb , but not in the city of Dallas itself
(CX 309-C, p. 7; CX 309- , p. 1). Respondent did not scll any
dairy products in Boswell's territory. Its closest plants were at
Oklahoma City, 200 miles to thc north , and at El Paso 600 miles to
the we.st. There were at least 32 other dairy companies selling in some
or all of the areas served by Boswell. This included fonr so-called

national companies, viz, Borden, Carnation , Foremost and Swift.
These companies distributed a full line of dairy products, exccpt for
Swift which distributed only frozen dairy products (CX 309-1'; , Pl'.

2). Also competing with Boswell in the area were a number of
independent Texas companies of relatively substantial size , including
Cabella , Inc. , Lamar Creamery Co. , lnc' , J\Jetzger Dairies , Oak Farms
Dairies , Ltd. , Schepps Milk Co. and Vandervoort's Inc. (RX 147-
C).

6. There is some qncstion as to what shonld be considered to be the
proper geographic market area in terms of which to determine the
probable competitive impact of the Boswell acquisition. Although
Boswell' s "main distribution" arca was in the city of Fort 1Vorth and
snrrounding Tarrent County (CX 309-C, p. 7), complaint counsel

introduced no market share data with respcct to this area , and make
no contention that this is the area of effective competition. Rather
complaint counsel assert that the relevant market in which to consider
the Boswell acquisition is "generally that covered by the North Texas
Federal :Nlilk :N1arket Order" (Reply, p. 14). It shonld be noted
however, that the Federal :Nlilk Market Order (F:\IMO) covered
16 counties in orth Texa, , in only six of which Boswell did busi-

sa Complaint counsel assert that Cabells and Oak Farms "
are not independents but are

EUbsidiar!es of Southland Corporation of Dallas, Texas.

" '

here is nothing In the record
to establish that Southland Is 11 national dairy company. The mere fact that 11 company
as multiple plants does not make it a national company, or mean that it Is not an

Independent dairy.
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ness. ; L:iimwise, of the 18 counties in ,yhich Boswell did business

only six were covered by the C\orth Texas F1\DIO. Despite this
discrepancy, the Boss\-eJl acquisition 11111St be considered Dlahlly in
terms of the I\forth Texas Fid ro rtrea since it is the only area for
which the record contains reliable statistical data. Such data (which
were introduced by respondent) relate only to the fluid milk line of
commerce, there being no Inarket share data in the record pertaining
to the ice cream product linc.

7. In 1967 , the year before it was acquired by respondent, Boswell
acconnted for 10.63% of the fluid milk sold in the North Texas
FJ\fJIO area. This represented a decline from the year 1956 , when
its Ina,rket shal'e was 11.2-3 %. Following its acquisition by Beatrice
in early 1968 , Boswell's market share continued to decline slightly
and reached 10.'27% in 1060 (RX 136-137). While, as previously

mentioned , there were three so-called national cOlnpanies distributing
milk in BosweU's territory, the statistical6\!idcllce as to concentration
relates to the mal'ket shares of only t,,- o of these companies, plus that
of Boswell. Such evidence (which was introduced by respondent)

discloses that in 1032 Borden, Foremost and BosweJJ , together, ac-
counted for 47. 7 % of the fluid mill, sold in the orth Texas JnnlO
area. By 1960 , the combined share of these three companies (Boswell
having since been acquired by respondent) had declined to 41.5%.

It further appears that in 1962 the combined market share of the six
large independent milk companies previously llalIled was 38.6 % of
the fluid milk sold in the North Texas Fl'DIO area , and that by 19(;0

the shore of these six companies had incrca.sed to 44-.4%. The market
sha.re of a11 other companies doing business in the Korth Texas

I:JIO area. (exclusive of the nine companies above lTIentioned) was
13.7% in 1062 and 14.1 % in 19(;0 (HX 147-A and B).

8. ,Vhile eomp,bint counsel apparently concede that the North

Texas F IMO area is the appropriate market area (Heply, p. 14),
and re, - on the st.atistical evidence introduced by respondent as
establishing that Borden, Foremost and respondent accounted for

41.3% of the 111i!k sold ill this area, in IDOO (Findings , p. 186), they
neverthele3s contend t1mt respondent's llmrkct share in the a.rea
selTed by it was bet.)\'een 18 to 20%, rnther than 10.27% (as the
stat.istica.1 evidence pertaining to the orth Texas Fl\fMO area in-

A llf\P of milk mnrketin;: flJ'eas under Fecleral Orders as of ovember 1 , 19G1, If; in
vi!1ence us ex 42S. The mftp does not specify the eonnties which are actually included

in each Order fll'efl. Such specification (1oes , however. appear in an offcial publication
of the U.S. Department of Agricultnre, entitled ":;Hill;: Marketing \reas Under Federal
Orders. " OfJeial notice is taken herein of the specification of counties inC'luded in Federal
Milk :'Iarht Order areas as appearing- in this publication, which was issued June 1963
aDd uears the number A IS-50.
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dicates). Except for respondent's own sales , the figures relied upon
by complaint counsel are not base.c1 on actual sales figures, as are
those introduced by respondent , but on "estimated" sales derived from
the "estimated" population and alternative per eapita consmnption
rates in the area served by Boswell (CX 455). Such market share
computation for 1960 likewise does not take into account the esti-
mated population and sales in an area of ten counties into which re-
spondent expanded after the Boswell acquisition (OX 4J2-X). At
best, the data relied upon by complaint counsel provide a very rough
estimate of respolldent:s post-acquisition market share in Boswell'
territory, and cannot be compared with any earlier year to determine
whether respondenfs market share increased or decreased following
the acquisition.

Other Acquisitions
9. In addition to acquiring Bos,yell and the El Paso Diyision of

Creameries , respondent acquired onc other dairy company in Texas
viz , Palestine Creamery Co. of Palestine , Texas.as Palestine Creamery

was acquired in )farch 1960 , and sold both milk and ice cream. In
1969 its sales of l1uid mille products V,Cl'e approximately 5142 000 and

its ice Cl'CR';l1 sn.Jes \yere 8140' 000 (CX :J72-1\). Palestine '\ (1S (1

partnership, not a corporation , and complnint connsE'l concede that

the record fails to establish it ,yns engaged ill int('rstnte COlnn1f:l'l'c.

R.espolldt s subsidiary, Boswell did not compete ,yith PalC5tinc ill
the sale. of fluid milk but di(l sell icE' Cl' cum in a portion of Palestinc
territory (CX 8H-O).

10. Sen.'ll large nat.ional c()llpallie . yiz

, --

\rclen , Beatrice Borden

Carnation , Forelnost, Fail'llont, a, nc1 Xatiol1nl1wvc Hcqllired approxi-
mately 8,) dairy concerns in Texas since 1029, of which 28 were

acquired sillce 1950 and 11 ".01'8 'within BosT\elrs territory (eX
426-2 69 to (2). '" The mnnber of milk plants in Texas has declined
from 518 in 1960 to 19 in 1960 (OX '109 and 412). Of the 82'1 plants
which ceased operating after 1050 , 310 had (1, volmne under 800 gaJ-
Ions a day or ,"ere generally sl1Rll phmts in the ' llO volume listed:'
category. (See p. 496 1WPI'((. The numbcr of ice cream plallt2 in
Texas declined from 207 in 1050 to 111 in 1900 (CX 409 and 412). Of
t.he 9(- plants ,,-hich cense(l operntillg since 1050, 95 had fUl annnal

88 Complaint COlm el contend tl\:t respondent :1180 flc(j\1ired another company in the
dairy field , Quality Fro7.ou Foo(l Co. of Octessa , Te:ws, 'which it is claimed was a "dis-
tributor of frozen (1esse1'ts. " The 1'OC(11(1 fliscloscs that Quality so1d " fro7.eu foods only
an(1 "absolutely 710 (l liry" prochH'ts " (C

:;-

D).
HI Complaint counsel contend rh:1t th(!re '\ere a larger number of acquisitions made by

the natiouill cumj)itnies. Counsel hi1\e el'loneou\11;,' counte(l as separate companies, the
multiple planl:s of a singie com pan:,'



574 FEDERAL 'I'RADE COMMISSION DECISIOKS

Findings 67 F.

plants involume of under 250 000 gallons or were generally small

the "no volume reported" category. (See p. 499 supm.

State "Market" Shares
11. In 1954 , the year after its acquisition of Creameries ' El Paso

Division , respondent's share of the production of frozen desserts in
the State of Texas was 2.3%. In 1957, the last year for which such
data appears in the record , its share of production of frozen desserts
in Texas was 2.1 %. The three national companies with the largest
shares of production of frozen desserts in Texas in 1957 were: Borden
with 12.8%, Foremost with 9.5%, and Carnation with 7.3%. The
combined share of frozen dessert production in 1957 of respondent
Borden , Foremost, Carnation , Arden and Fairmont was 34.2% (CX
456-L).

1:2. In 1958, the year in which it acquired Boswell, respondent
accounted for 4.1 % of the value of shipments of bottled fluid milk
in Texas. The three national companies with the largest shares of
rnilk shipments in Texas were: Borden with 27.2%, Foremost with
11.3%, and Carnation with 7.9%. The combined share of milk ship-
ments of respondent, Borden , Foremost, Carnation and N atianal was
50. 8% (CX 425-F). In the frozen dessert product line respondent ac-
counted for 3.6% of the value of shipments of frozen desserts in
Texas hI 1958. The three national companies with the largest shares
of frozen dessert shipments were: Borden with 14.4%, Foremost
with 7.1 % and Carnation with 5.9 %. The combined share of the
valnc of shipments of respondent., Borden , Foremost, Carnation and
Swift was 36.3% (CX 425-D).

D. Associated DaiTY PTod,wts Oompany

The Acquisition
1. Respondent acquired all of the assets and business of Associated

Dairy Products Company, a Delaware corporation, on October 1
1956 , pursuant to an agreement dated September 11 , 1956. The con-
sideration paid for Associated's assets and business was the transfer
to it of 15 948 shares of respondent' s stock (to be rateabJy distributed

00 ' he above percentnges should not be taken I1S precise indications of any company
State "market" position, since the \" include frozen desserts produced in Texas and
shipped to other states. For example, re pondent made substantial shipments to Kew
Mexico from Its IDI Pusa plant.

ff As inclicatccl at footnote 6, p. 4S8 supra l'espollr10nt conten(ls that market shflres
based on value of shipments are overstated since the universe figures do not include
shipments of small procef\sors. Likewise. the sbipIlcnt figures include shipments from
Texas plants to other I!tates, and are therefore not a pndse indicator of /lny compnny
market position III Texas.
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among Associated's stockholders), and the assumption by respondent
of Associated's liabilities remaining as of December 31 , 1956. At the
time of the transfer , respondent' s common stock was valued at $45.
a share , or a total of $717 660 for tbe 15 948 shares paid to Associated.

The value of the stock consideration was approximately $100 000
more than the book value of Associated's net assets (CX 308 A, B
and F).

2. Associated ,vas engaged in the processing and distribution of
dairy products, principally fluid milk, at wholesale , in the State of
Arizona.. Its executive offces and processing plant were located in
Glendale, Arizona , approximately seven miles from Phoenix. It also
maintained branch offces at Bisbee, Coolidge, Miami , Tucson and
Superior, all in Arizona. The plant at Glendale processed Grade A
fluid milk, and manufactured milk products , including butter, cheese
ice cream mix , condensed skinl lnilk, powdered skim milk: a.nd casein.
The company operated 60 trucks for the delivery of its products. At
thc time of the acquisition it had approximately 150 employees (CX
309-

,p.

9).
3. Associated s net sales in the year ending December 31 , 1955 , were
947 526. In the preceding year, its net sales ,vere 84 211 644. Its

net income , before taxes , was $135 351 in 1955 and $145 523 in 1954.

Its net income after taxes was $68 385 in 1955 and $74 402 in 1954

(CX 308- , p. 7). For the six months ending June 30 , 1956 , its net
sales 'vere $2 038,134. During the same period , its net income before
taxes was $106 624 and its net income after taxes was $50 179 (CX
308- , p. 10).

4. All of Associated' s sales were made within the State of Arizona
(CX 308- , 1'. 1). Its purchases of raw milk were made entirely from
a producers ' association , all of whose members were located in the
vicinity of Phocnix , Arizona (CX 308- , p. 1). During the 12-mollth
period preceding its acquisition , Associated purchased bulk butter
and plastic cremn from a company in Los Angeles. The record dis-
closes that "some or all of said products may havc originated in states
other than Arizona but all of said purchases were Inacle on the basis
of delivered (sic) to Associated's plant at Glendale" in trucks owned
or operated by the seller. Associated processed and packaged such
butter and used the plastic crea111 as an ingredient in the Inanufacture
of ice cream mix (CX 308-G). The record does not disclose the
volume of purchases of bulk butter and plastic cream , or the degree
of regularity of such purchases , or the amount thereof which actually
originated outside the State of Arizona,
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Market Conditions
5. Associated distributed the dairy products produced by it, at

wholesale, in parts of the following Arizona counties: :Maricopa
Pima, Pinal , Gila, Santa Cruz and Cochise. It also made distribution
through independent distributors in the additional counties of

Coconino , Yavapai and avajo. );one of respondent:s plants or those
of any of its subsidiaries sold any milk products in the armL served
by Associated. Respondent's closest plant was in El Paso , approxi-
mately 415 miles to the east. IIm\'\"er , there were at least 26 dairy
c01npanies which sold milk products in some or all of the areas served
by Associated. Eleven of these companies sold only at retail (home
delivery), while the rest sold at wholesale or at wholesale and retail.
Included among Associated:s competitors were the fallo-wing 80-
ca11ed national companies: Carnation , Borden and Arden (CX :J08-

, pp. 1 and 2).
6. Complaint counsel contend that the area of effective competition

with respect to the Associated acquisition is "generally that area

covered by the Ccntral Arizona Federal Iilk Order

" '" "

, but since
Associated distributed throughout the populated portion of the state
" " '" Arizona is a relevant market" (Reply, p. 14). Included within
the Central ArizOlUL Federal 1ik Marketing Order (F1\i\JO) v,ere
the counties of ldnricopa , Pima , Pinal and Cochise

, \'

hich were also
part of Associatecrs territory. This was t.he most populous area in the
State , and includes the cities of Phoenix and Tllcson. The Order

area also included seveTal counties "hich were not part of Asso-
ciatecrs territory. I-Iowever , these vmre relatively sparsely popu1nted
areas.n The Central Arizona F:\I:JIO area may, therefore , ue con-

sidered to be an appropriate market area sincf', it was substantially
coterminous ,,,ith a sizeable portion of Associatecrs territory. How-
eyer, since Associated and its distributors sold in fiye other counties
in central and north central Arizona not coyered by the Fi\LUO, and
since these counties together \"i1.ll 1.l108e in the Order area eomprise
the bulk of the population in Arizona, the State as a w11oJ8. ' also
be considered to be an appropriate marl et area.

7. Complaint counsel introdnced no pre-acquisition market share
data for A.ssocinted in either the Central Arizona F)I IO area or
the Stnte of _\rizolla as a ,\"hole. TIJC only stnJistical evidence, intl'o-

These fonl' counties had fl population of 1 046 882 , ont of a total St te popnliltion

in lOGO 01 1,302 161 (CX 428),
,.J The Onlel' fll'ea incl\11ecl the ,Hlditioual COl1nti ;; of Yuma, Graham and Grccnlcc
ith it combined llopulation of 71 785 in 1860

: -,

u"o:ociated' s distribution fJl'ea h d it 1!H\O IJof1u1ati(1n of 1. 1D2. 19S out of a totnl
State population of 1. 302, J61.
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clucecl by them iuvol\ce.s post.-acquisition market data for the State as
a \dlOle, pertaining to respondent and the other so-called national

companies. The ma.rket clata introduced by respondent also is 
terms of the State as a whole , but includes Associated's pre-acquisi-
tion 1lfLrli:et. share as well as respondent:s share following the acquisi-
tion. The latter data. , \vhich the examiner accepts as reasonably re-
liable , disclose t.hat. Assoeiatecrs H);S5 ma,rket share of fluid milk and
cream s,, les in .Axlzona, \,as 11.22 % and thut respondent' s 1960 llar
ket sh e, in the 5mne area \vas 30% (RX 123) .
8. Following respondent's acquisition of Associated, there were

fonr so- ca..11eel national companies sening milk in Arizona, viz, re-

spondent , Carnfltion, Borden and Arden. In 1958 the shipments of

there fO lr companies represented 71.50/0 of the value of shipments of
bottle fhlid milk and cream in Arizona. The individual perccntages
of tlle e companies were: Ca.rnation 38. 0%, Borden 20. 10/0 respond-
ent D.O)! , and Arden 3.9% (CX 425-F). Ncither respondent nor its
predeccssor , Associated , distributed frozcn desserts in Arizona. How
8\-e1' , t.hcrc ,,-ere four national companies which did so , viz , Carnation
Arden , Swift and Borden. In 1958 the shipments of these four com-

panies represented 88.3% of the value of shipments of frozen desserts
in Arizona (CX 'B5-D).

), Associated was the only acquisition made by respondent in
Arizona. Ho\yever, there have been approximately 15 other dairy
ac.quisitions in Arizona by the so-called national companies since
1929. Of these, five were made since 19,,0 (CX 426-T). Associated
was the la.rgest of the companies acquired in Arizona. Between 1950

and lDGO the number of pJnnts distributing fluid milk in Arizona

declined from 78 to 25 (CX 409 and CX 412). Of the 53 plants which
ceased opcrating, all had a volume under SOD gallons daily, or were
in the. " no yolume listed:' category. (See p. 496 snjJl'a. The nmnDcr

of independent fluid milk companies processing 1 600 gallons a day
or on;l' has declined from seven to six between 1953 and 1961 (nX
161-E). Bet,"een 19,,0 and 1960 , the number of plants distributing icc
cream in Arizoua has declined from 23 to 16 (CX 409 and 412). Of
the SCTen plants which have ('ea ed operating since 1950 , six had a

('5 The t8tjsticfll data introduced lJy l'eHpomlent were prepared by Dr. Da,icl A. Clarke
of tile lCnin rsit . of California (R. 41,'15). 'The nni,e1'se figures were deri,ed from L.
Dcprntll'E'nt of Agriculture fig-ures. (RX 122). \ssociated' s and respondent's sales are
lJl1sed on actl1ai sales figures. While the universe fig-ures arc computed figures, their
s-ubst:1r.tial aceurn.c ' is confirmcll by their close cOIl'jarabiJity with the offcial figures of
sales in the Central Ari7.na F::DI0 area. The HHiO market share figure also compares

elose;"- \lith tl1e market sJJfJ'e figl1e of S. 25% contair.ed in the statistical data intro-
dllcerl b;,," compbint c(l:lrsel , wbich is compntecl from pel' ea'jit:l eOIl,,umption and popula-
tion fignres in Assoc!ated's c1istribl1tlon ;llCfl (CX 45
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volume under 250 000 gal10ns annually or were in the "no volume
reported" category (See p. 499 s"pm).
E. Greeno,;e,. Dah'y P1'oducts Oompany
The Acquisition

1. Respondcnt acquired the business and assets of Greenbrier Dairy
Products Company, a "lVest Virginia corporation , on January 1, 1955
pursuant to an agreement dated December 21 , 1954. The considcration
paid for the transfer was approximately $600 000 (CX 20- , T). As
part of the same transaction , Trans- :\Iountain Motors , Inc. , an affliate
of Greenbrier, sold to Commcrcial Vehicle Rental Co. , an Il1inois
corporation , certain trucks , machinery, cabinets and equi pInent for a
total consideration of $640 755 , which was guaranteed by respondent
(CX 20-U). The latter equipment was later leased to respondent by
Commercial Vehicle Rental (R. 1163).

2. Greenbrier was engaged in processing and distributing, at whole-
sale, a fnl1 line of milk and ice cream products. Its milk processing
and ice cream manufacturing was done at a plant in Beckley, 'Vest
Virginia. It had a plant for receiving raw milk at Lewisburg, and

operated distributing branches at Logan, Charleston and Lewisburg
(CX 20-Z 67, 99 , pp. 2-4). Its affiliate, Trans-Mountain :\fotors
which was owned by the same family interests that owned Green-
brier, was engaged in the leasing of trucks and tank trailers to Green-
brier (CX 20-Z 99 , Sched. 14). Greenbrier s net sales were $3 483 895
in the year ending Deccmber 31 , 195:3 , and $3 776 272 in the preceding
year. For the nine-month period ending Septembcr 30 , 1954 , its net
sales were $2 319 739. Its net income before taxes was $58 210 in 1953

and $69 672 in 1952. For the nine months ending September 30 , 1954
its net income before taxes was $3 380. Its net income after taxes was
$22 710 in 1953 , and $31 672 in 1952 (CX 20- 51). Greenbrier
total assets were $777 341 as of September 30, 1954, and Trans-
:Mountain s were $203 086 (CX 20-2 47 , 48). :Milk and ice cream
constituted the principal products solei by Greenbrier , with milk ac-
counting for the maior part of its sales. In 1953, out of total gross
sales of $3 530 902, its sales of milk were 82 820 028 a,nd its saJes of
ice cream "ere $584 677 , with sales of miscellaneous products amount-
ing to 8121 195 (eX 20-2 99 , p. 2).

3. Grecnbrier saJes of dairy products were made entirely within
the State of West Virginia (CX 20-2 67). Its supply of raw milk
was obtained from a four-county area in "'Vest Vir.6rinia and received
at its Lewisburg phnt (CX 20-Z 99 , p. 2). During 1954 Greenbrier
purchased l'tain dairy products or ingredients thereof from four
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out-of-state suppliers , RS follows: It purchased from a supplier 
Staunton, Virginia , 200 gallons of cream at a cost of $543 and 279 500

pounds of milk powder at a cost of $58,344. The cream was used in
manufacturing ice cream aud other dairy products. It purchased from
a supplier in Philadelphia, Pennsylvania, 72 000 pounds of milk

powder at a cost of $11 017. The milk powder was used in the manu-
facturing of ice cream and other dairy products. It purchased from
a supplier in )Iarietta , Ohio, 10 300 gallons of cream at a cost of
$25 182. The cream was used for the manufacture of ice cream. In all
of the foregoing instances, the products purchased by Greenbrier

were delivered by the out-of-state supplier to Greenbrier s plant at
Beckley. It also purchased from a supplier in Blue Ash , Ohio , 169 635

pounds of bulk dry cheese curd at a cost of $20 104. The cheese curd
was processed into cottage cheese and packaged at Greenbrier s Beck-
ley plant. The cheese curd was purchased f. b. the supplier s plant

(CX 20-Z 112, CX 133-B), but thc record does not indicate the
method of its delivery.

JoRrket Conditions
4. Greenbrier s principal distribution area included Beckley,

Charleston, Logan , Lewisburg, and the surrounding territory in
central and southern V est Virginia. During the middle of 1954 it
also began to distribute in the Clarksburg area , in the northern part
of West Virginia (CX 20-Z 99 , p. 4; CX 20-Z 101). Respondent did
not compete with Grecnbrier except in the towns of ' White Sulphur
Springs and Lewisburg in southeastern "'Vest Virginia , where re-
spondent sold a "small amount" of frozen products from its plant
in Vashington, D.C. and Greenbrier distributed frozen products
from its Lewisburg branch (CX 20-Z 67). There was no competition
between the companies in the fluid milk product line. There were
approximately 15 other companies competing with Greenbrier in
central and southern West Virginia (CX 20-Z 105; CX 20-Z 99 , 1'1'.

3--). Vith one exception (Fairmont Foods ' Imperial Division), none
of these companies sold in competition with Greenbrier in the Clarks-
burg area and none of the companies in the latter arca dist.rilmtec1 in
southern 'Vest Virginia.

5. Complaint counsel contend that the relevant market area in

which to weigh the impact of the acquis1tion is "the distribution area
of Greenbrier including most of the southern half OT 'Vest Virginia

* * 

:: but also including the Clarksburg area. Counsel further can.
tend tbat the clistribution area of each of Greenbrier s branches "is
also a relevant sub-mllrket" (Reply, p. 14). It is respondent's COll-
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tention that the. flTea of eHectil'c competition is the entire area of
,Vest Virginia. south of Charleston , which respondent designates as
the "Charleston- Beekley-BlueJield marketing area" (Findings

, p.

154). This, in general , is the area in whic.h Greenbrier distributed
except that it incJudes Bluefield in the extreme southern portion of
,Vest Virginia" in -which Greenbrier did not selL Respondent's posi-
tion that the entire CharJeston-Beckley-Bll1cfield area is one market-
ing iuca is based on the fact that it is a homogeneons area which is
removed from the influences of the other principaJ markets in '\17 est

Virginia, each of which is covered by a Federal 31ilk :Marketing
Order. Thus, the extreme northern pa-rt of \Vest Virginia fLround
'VheeJing is part of the "'heeling F:\L\IO, which also includes a
portion of Ohio; the area around Clarksburg was estab11shed as the
CIarksburg FJ\IMO are shortly after respondent acquired Green-

brier; and the area around II untington and Parkersbnrg in the
western part of 'Vest Virginia is included in the Tri- State FMMO.
G. In the opinion of the examiner, t.he individual communities

\yhich complaint counsel designate as the sub-markets are, for the

most part , too small to be considered as separate market areas. A
nnmber of the companies operating in these areas distributed in more
than one of' the individual communities. Thus, the fonr principal
companies selling in Chftrleston , viz , Greenbrier, Valley Ben , Blos-
som and Imperiftl (Fail'mont Foods) also distributed in Lc\yisbllrg
antI Beckley. Greenbrier and Imperial al o distributed in LOgUll.

Except for Charleston , with a popubtion of 73 300 nd BeckJey with

a population of 19 000 , the other areas are too minut.e to be considered
economic market areas. Lcwisbnrg, for example , had a population of

200 and Logan had a population of 5 000. On the other hand , the
examiner considers the area proposed by respondent as too large to
be deemed an appl'oprinJe market area. \Vhile Charleston or a com-
bination of Charleston and Beckley may be considered as appropriate
market a.reas , Bl11efieJc1 does not appear to a.ppropriately fall within
the same market areft as these byo eit,jes. Except for Foremost Da.1ries
whose Southern )Iaic1 subsidiary sold in both Beckley and Blnefield
there is no evidence that any of the. other companies operating the,
Blnefie1c1 area sold in Beckley or Charleston, or that Charleston or

Bec,kley compmljes sold in Blnefielc1. In line with respondent's argu-
ment tlmt the Clmrleston-Beckley-Bluefielc1 area is remoyed from the
infh1EJlces of the Fi\Ii\IO's which are, applicable in \Vest Virginia , it
11ft:' he llotpcl that an Fl\L\IO was estnblishecl for the Blneflelc1 nrea in
lfJ;')G , t1ms indicating that it is Hot part (If the. sn. lne economic milieu
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as Charleston and Bcckley.% It is , accordingly, concluded that the
area around Cha-rlest.on , 01' Charleston and Beckley including Logan
may be considered as appropriate market areas for wcighhlg the COll

petitive impact of the Greenbrier acquisition.
7. The only market-share data in the record are in terms of eithcr

the individual communities whieh complaint counsel assert are ap
propriRte sub-markets, or the entire Charleston-Becldey-Bluefield
area ,vhich responde,nt contends is the proper market area. In the
Charleston area , Greenbrier "was either the third or fourth ranking
company, with approximately 13% of fluid milk sales. The first and
second ra,nking companies ",vere Valley Bell Da.iry and BJossom Dairy.
Fairmont' s Imperial Division ranked as either third or fourth along
TIith Greenbrier. In Beckley, Greenbrier was the first ranking com-
pany, with an estimated 60% of the fluid mil, market. Vaney Ben
and BloSSOll1 were the second and third ranking companies. In Logan
Greenbrier ,vas likewise the first ranking company, with a,pproxi
ll1ately 600/0 of the Tnarket. Fainnont's Imperial Division was second
and Guyan Creamery was third. In Lewisburg, Greenbrier was the
first ranking cOlnpany, with approximately 65% of fluid milk sales.
Reconverte Ice & Prodnce Co. was second and Valley Bell and Blos-
som were third and fourth. In nOlle of the aboye areas do the market
shares of Greenbrier s competitors appeaT 1'1'0111 the record. There is
likewise no indication in the record of Greenbrier s market share in
the ice crean1 product line , except that no estimate could be made
bec use its ice cream sales were "so small" (CX 20-Z 105). The record
does not disclose Greenbrier s or respondent's market position in ice
cream in the Lewisbnrg-,Vhite Sulphur Springs area , the only area
in which they competed. In the Cha-rleston-Beckley-Bluefielc1 area
proposed by respondent as the appropriaJe market, Greenbrier ac-
counted for 16.0% of flnid mill, sales in 1954. In 1960, after the ac-
quisition , respondent" share in this area had declined to 14.4% (RX
144-A).

8. There is no market share data in the record in terms of the
Charleston-Beckley a.rea, which more nearly conforms to what the
exrnnincr considers as the appropriate market a.ren, in this instance.
However , in view of the fact that Greenbrier s sha-re in the broader
CharJeston-Beckley- Bluefleld market proposed by respondent was

Or; It may be noted that in the Porcmost Dail' irs case, Docket No, 6495, April 30, 1962

(60 F. C. 944, 10671. in which the e;.aminer had held the Bluefield area to be an
appropriate market area, the Commission ruled that "the relevant market area should

also include the Appalachian area." The BJuefield F DIO area was merged into the
Appalachian F:'fMO area in 1961. This area does not include Charleston, BeckJey or

Logan.
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16% in 1954 , it seems evident that it must have had a substantially
larger share in the smaller Charleston-Beckley (including Logan)
market , particularly hen it is noted that in BeckJey and Logan
Greenbrier "\as the first ranking company with 60% of the sales in
these commnnities. The re,corel does not disclose Greenbrier ma.rket

share in the Clarksbllrg area , except that its order of magnitude was
around 2 % or possibly less than 1 %.

9. As indicated above , respondent' s milk market share in the entire
Charlcston-Beckley-Bluefield arca declined from 16.0% to 14.
during the period from 1954 to 1960. 'Vhile the area covered by these
statistics is somewhat broader than that which the examiner regards
as the appropriate geographic market area, there is no reason to

believe that respondent's relative position in the smaller market
would be significantly different in 1960 th,m that in the three-city
area. Using the Charleston-Beckley-Bluefield area as a basis for
comparison , it may be noted that the combined market share of re-
spondent's Greenbrier Division , Fairmont's Imperial Division and
Foremost' s 'Velcb Milk Co. , was 30.5% in 1960. This compares with
30.7% for these plants in 1951. The plants of the four large in-
dependent companies (Valley Bell, Blossom, Leatherwood and
Tebay), processing an average of 8 539 gallons a day, accounted for

48.2% of the Charleston-Beckley-Bluefield maTket in 1951 and 50.1 %

in 1961." The plants of nine independent companies processing an
average of 1 463 gallons a day accounted for 21.170 of the area in

1951 and 19.4% in 1960 (RX 156-A).

Other Acquisitions
10. Tn addition to its acquisition of Greenbrier, respondent acquired

t"\o other companies in the southern 'Vest Virginia area. On May 1,
1955 , respondent acquired Kanawha Ice Cream Co. , a 'Vest Virginia
corporation , for a consideration of $83 500 (CX 31 A-D). Kanawha
sold only ice cream and its distribution area was limited to ChaTleston
and its environs. Respondent sold no frozen products in the area in
which Kanawha distribnted , although it did sell milk through its
GTeenbrier Division (CX 31-R). The record does not disclose what
TCanawha. s 1nal'ket share was in the Charleston area. Complaint
counseJ conc.ede that the record faiJs to establish JCamnvha s engage-

M An offcial of Clarksburg Dairy, which respondent acquired in August 1955, estimated
Greenbrier s market share in the Clarksburg area (after its acquisition by respondent) to
be about 2% (CX 33-Z 4). However, an offcial of respondent testified that when the
Clarksburg F:.Hro went into effect in November 1953, Greenbrier withdrew from the
Clarksburg market, at which time it had less than 1% of the area s milk sales (R. 1183).

8 Between HJ51 and 1960 two of the large independents, Blossom rmd Tebay, were

acquired by Bl'onghton s Farm Dah' , a lnl'ge Ohio company.
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ment in interstate commerce. The other company acquired by re-
spondent was Fttyette Bottling & Ice Co. , of Montgomery (26 miles
southettst of Charleston). Respondent acquired the ice cream portion
of Fayette s business on Scptember 11 , 1958, for a consideration of
$113,250 (CX 353- M). Fayette had shown a loss on its operations
from 1953 to 1957, and was advised by the Conunission that if the
sale of its assets to respondent was eflectedno action would be taken
to challenge the sale (CX 353-C). Complaint cOlmsel concede that
the ' record fails to establish Fayctte engagement in commerce.

F. OlaTlcsburq Dairy Oompany
The Acquisition

1. Respondent acquired all of the outstanding capital stock of
Clarksburg Dairy Company, a 1Vest Virginia corporation, on Au-
gust 1 , 1955 , pursuant to an agreement entered into with Clarksburg
stockholders on July 8 , 1955. In exchange for their stock, Clarks-

burg s stockholders received 12 750 shares of respondent's common
stock, which was thcn sellng on the New York Stock Exchange for
approximately $50.00 a share, or a total consideration of approxi-

mately $635 000. The transfer also included the business and assets of
Clarksburg s wholly-owned subsidiary, Home Dairy of ,Vest
Virginia, Inc. , a West Virginia Corporation (CX 33 A-M).

2. Clarksburg Dairy and its wholly owned subsidiary, Home Dairy,
were engaged in the processing and distributing of milk and cream
cottage cheese, butter and ice cream mix (CX 33-Z 1). Clarksburg
Dairy s principal processing plant was located at Clarksburg. It also
operated a plant at Elkins , where it processed milk in gallon jugs.
Home Dairy s offce was locatcd in Fairmont, where it had a distribut-
ing branch. It aJso had a distributing branch at Buckhannon , which
had formerly been used as a processing plant (CX 33-Z 12, lOp. 3

and 4). Clarksburg Dairy and Home Dairy operated approximately
3:'5 c.ombination ,vholesale and retail routes out of CJarksburg, Fair-
mont, Buckhannon and Elkins (CX 33-Z 8 , p. 20).

3. For the year ending December 31 , 1954 , the combined sales of
Clarksburg and its subsidiary were $1 636 409. Sales of the Clarks-

burg plant represented approximately 60%, or $973 764, of this
combined figure. The net profit before taxes 011 the combined opera-
tion was $90 252 in 1954, of which $38 365 represented sales from
Clarksburg, and $51 950 representcd sales from Fairmont (CX 33-
8, p. 9). Fluid milk products represented the largest voJume item of
the Clarksburg pJant, with sales in 1954 amounting to 952 645 gal-
lons (CX 33-Z 8 , p. 16). Out of total sales $1 636 409 in 1954 , sales
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at wholesale amounted to $1 032 460 (CX 33-Z 8, p. 10). The tDtal
assets of Clal'ksburg Dairy and its subsidiary, as of July 31 , ID55

were $1 076 343. Its current assets were $680 128 , and its current

liabilities were $154 405 (CX 3:1-2 12 , p. 7).
4. Clarksburg Da.iry s sales and those of its subsidiary \'-ere made

entirely ". ithin the State of ,Vest Virginia (CX 33-Z 1). So br as
appears froll1 the record , Clarksburg had only hYO out-af-state sup-

pliers (CX 133-B; CX 33-Z 16). It purchased its butter requirements
from respondent s Cincinnati plant. Such purchases ,ycre made i.
Cincinnati and Clal'ksburg s purchases never exceeded three or lour

cases (32 lbs. each) per Iyeeh:. It also purchased an aerated cream in
cans from a supplier in Ohio. The volume of such purchases was
very small" and was delivered in the seller s truck.

:JInrket Conc1i tions

5. The distribution nroa of Clnrksburg Dairy and its subsidiary
consisted of an area, in northern ,Yest Virginia which included the
tmvns of Clarksburg, Fairmont, Grafton , ,Yeston , Elkins ,lnc1 Duck-

hannon , and adjacent territories (CX 33-Z 1 and Z 8 , p. 10). A small
portion of the sales of respondent's Greenbrier Division were made
in some of the areas served by Clarksburg Dairy (CX 33-Z 1). The
Greenbrier Division sold in Clarksburg R,nd also in the area around
::lorgantown , which Clarksburg did not serve (CX 33-Z 4). There
were 13 other dairy companies serving some or all of Clarksburg

Dairy s distributing area , plus a number of small producer-dist.rib-
utors (CX 33-Z 4), The only so-called national company selling in
Clarksburg s distribution area, other than respondent's Greenbrier

Division , was Fairmont Fooel's Imperial Division.
6. It is not clear what compla.int counsel consider to be the relevant

market area in which to weigh the probable competitive impact of

the CJarksburg acquisition, However , since the market share data
cited by them are in terms of the entire distribution area of Clarks-
burg Dairy and Home Dairy, it may be assumed that they consider
this to be the appropriate geographic area. In general , this is an

area in northern ,Vest Virginia , which is within a radius of approxi-
mately 50 miles from Clarksburg. It includes the principal com-

munities in six counties in northern ,Vest Virginia. This area, con-
forms substantially to the boundaries of the Clarksburg FMMO area
whic.h was established in ovember 1 , three months after the
Clarksburg acquisition. The only populous area covered bv the
Clarksburg F)fJ\10 which Clarksburg Dairy did not serve was. )lor-
gantown. Only one dairy from J\forgantown (Chico Dairy) sold in

B The population of Morgan town was appro:!iIlutely 25 000, compared to a population
of approximately 100,000 for the six principal communities served by Clarksburg Dairy.
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Clarksburg Dairy's territory, acconnting for approximately 1/2 % of
the area s sales (CX 33-2: .1), Respondent contends that the releva.
ll1arket arca is that cmbra.ced within three Fill IO areas , viz , Clarks
burg, 'Wheeling and the Athens District of the Tri- State area (which
includes the area around Pa.rkel'slml'g). This position is based on the
fact that there were distributors from the other two areas ,yhich sold
in the Clarksbnrg area (R 4047). However, the rccord cstablishes

that only one distributor from outside the Clarksbnrg FjDiO area
sold ,vithin the area in 1110re than de 1ninhnis qua.ntities, loo It is the

conclnsion and finding of the examiner that Clarksburg Dair:(s

distribution area, which was slightly smaller than the Clarksburg

r:MO area , is the relenult geographic market area.
7. The market share data offered by complaint counsel , based on

market estimates ma.c1e by a Clarksbnrg Dairy offcial shortly prior
to the acquisition , disclose that Clarksburg Dairy and 1-1ome Dairy
aecounted for approxjmateJy 3J; of the sales hl the area served by
them (OX 33-Z 4),101 The compa.ny ,,-ith the second largest share of
the market was Fairmont s In1perial Division , with an estimated 25 %
of the market. The next three ranking companies accounteel for be-
tween 5 % and 6'1 % each of the area s salcs. All of the other distrib-
utors had 3%) or less of the market, with respondenfs GreBnbrier
Division having an estimated 2%, 11'2 ,Yhile Cla.rksburg Dair:is 111a1'-

ket share percentage is an estimated figure , not based on any actual
statistical data., the accuracy of its gene.ral order of magnitude is
eoniirn1ed by the market share data introduced by respondent which
are bascd on actual sales data for the FMMO areas. These data dis-
close that in 1936 , the yea.r after respondent acquired Clarksburg
Dairy, its sales in the Clarksburg FJl lO area representeel 29.5 % of
that area s sales (RX 103)."" By 1960, respondent's sales from

Clarksburg Dairy's plants had declined to 28. 6% of the Clarksburg
FjlMO area. However, it should be noted that in 1959 respondent
had acquired the business of Sanitary jiilk 8: Ice Cream Co. of Mor-

100 Garvin s Jersey Farms of Wheeling accounted for approximately 6:v % of the ",ales
in ClarJ;:sburg Dairy s territory (CX 33-Z 4), This is one of the two out-of-area com-
panies specifically referred to b;y respondent's expert witness as sellng within the area

(R. 4047). There is no evidence that the other eompany, Broughton s Farm Dairy of
Marietta, Ohio (R. 4049) sold in the Clarksburg area in 1955.

101 It is not clear whether this includes all milk products or Is based on sales of
fluid milk only,

The estimate made of respondent's sa:les contains the notation that the major
portion of its sales were made from a distribution station in Morgantown , which area
Clarksburg Dair;\- did not serve (CX 33-Z 4).

lC:J The figures introduced by respondent disclose that its sales from Clarksburg Dairy
plants represented 6.6% of the three F E\IO areas. The abo\'e percentage is computed

by comparing Clarksburg Dairy s sales with the sales in the Clarksburg FMMO area only.

379-702--71--
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gantown (which will be hereinafter discussecl). If the sales from
Sanitary s plant in l\Iorgantown arc included , l'espondent' s sales in
the Clarksburg Fl\l1O area (including both the Clarksburg and
Morgantown plants) represented 46. 80/ of that area s fluid milk

sales in 1960.

Other Acquisitions
8. In addition to its acquisition of Clarksburg Dairy, respondent

made one other substantia.l acquisition in northern 'Vest Virginia.
This was Sanitary :\filk & Ice Cream Co. , a ,Vest Virginia corpora-
tion , whose business and assets l'espondent acquired on April 1 , 1959

(CX 356-G). The total consideration paid was $345 949. Sanitary
processed milk and cream and manufactured ice cream. In the year
1958 it sold 2 212 896 gallons of milk and 173 362 gallons of ice cream
with its total sales being $1 500 875 (CX 356-G 8). Respondcnt con-
cedes that Sanitary "was a viable company" (Findings, p. 180).

Sanitary s products were distributed primarily in the city of :\iorgan-
town and Monongalia County, but it had some scattered distribution
in several other West Virginia Counties (CX 356-C). One of its
milk routcs made a small portion of its sales in Marion County where
rcspondent sold , and another milk route was in Preston County where
respondent operated a milk route. In the ice cream product line , there

-was smne minor C01l1petition between Sanitary and respondent in
l\ionongalia and Taylor Counties , whcre respondent had a maximum
of 10 customers (CX 356-D). Complaint counsel concede that the
record fails to establish that Sanitary was engaged in interstate
cmnmerce.

9. Since 1929 the so-called national companies have acquired ap-
proximately 18 companies engaged in the sale of fluid milk or ice
cream in the State of ,Vest Virginia. Of these , 10 were acquired since
1950 (CX 426-M). Between 1951 and 1961 the number of milk plants
in West Virginia has declined from 149 to 66 (CX 409 and 412).
Eighty-two of the plants which have ceased operating had a volume
nnder 800 gallons a day or were in the "no volmne listed" category.
(See p. 496 8upm. The munber of independent companies in 'V cst

Virginia processing a minimum or 1,600 gallons a da.y has remained
the same from 1953 to 1961 , viz , nine (RX 161-F). The number of
ice cream manufacturing plants in ,Vest Virginia has declined from
35 to 23 between 1951 and 1961 (CX 409 and 412). Of the 12 plants

,01 Respondent also acquired Lucas D i1' y of Grafton, l small mill; company '.yith annnal
sales of about $65,000 (CX 124-J), for whose business and assets respondent paid $5, 500

(CX 124- B). Lucas was not 11 corporation. Complaint connsel concede that the record
falls to establish that It was engaged in interstate commerce.
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which have ceased operating, 11 had a, volume under 250 000 gallons

annually 01' wcrc in the "no volume reported" category. (See p. 499
81tpl'a. The nllmber of independent companies manufacturing a

minimum of 250 000 gallons per year has declined from two in 1951

to none in 1961 (RX 161-A).

State " Iarket" Shares

10. In 1958 (after its acquisition of Greenbrier and Clarksburg
Dairy, but before its acquisition of Sanitary) respondent accolmted

for 11.8 % of the value of shipments of bottled fluid milk and cream
in 1Vest Virginia. The shares of the other three national companies
doing business in 1Vest Virginia, viz , Borden , Fairmont and Fore
most, were 10.0%, 8."'%, and 4. 4%, respectively, making a total of
34.40/0 for the national companies (CX 425-F). In the frozen dessert
product Ene , respondent's 1958 share of the value of shipments of
such products (which includes the business which it acquired from
Greenbrier and Kanawha Ice Cream Co. ) was 7.3%. Four national
companies accounted for 81.6% of the value of shipments , with Fair-
mont having 34.5%, National Dairy 27.0%, and Borden 12.8% (CX
425-E). In 1957 these four companies , plus Foremost , accounted for
75.1 % of the production of frozen desserts in West Virginia (CX
456-J). Respondent's share of production in that year was 5.7%,

compared to .4% in 1954, the first year when it produced any frozen
products in the State.

G. Tro-Fe Dairy Oompo,ny, Inc.

The Acquisition
1. Respondent acquired Tro-Fe Dairy Company, Inc. , on June 1

1956 , pursuant to agrecments entered into :II arch 31 , 1956 (CX 42
and 43). Tro- Fe consisted of two separate corporations, an Alabama

corporation and a Tennessee corporation. Respondent purchased the
assets of the Alabama corporation for $134 000 , in payment for its
equipment, plus additional amomlts for inventory (at cost), pre-paid
items (at value) and receivables (at approximate book value). The
total amount of the consideration actllall y paid cannot be determined
from the record. The transaction also involved the leasing of real
estate, machinery and equipment fro111 the Alabama corporation for
a period of 20-25 Tean: at a monthly rental of about $5 457. FrOlTI

the Tennessee corporation respondent purchased its inventory (at

1M The re1iability of this figure (which is based on offcial Government figures), as a
general indicator of respondent's market position in the State, may be gauged by com-
paring it with the estimated market shares computed by complaint counsel , based on

alternative rates of per capita consumption. Such estimated shares ranged from 8. 66%
to 13.01% in 1960 (CX 449-

..).
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cost) and receivables (at "pproximate book value). It ,LIsa leased that
corporation s building and plant machinery for a period of two years
at an annual rent,,! of 84 000. The total consideration actually paid
for the Tennessee corporation cannot be ascertained from the record.

2. The AJabama corporation operated a plant at Gadsden , Alabama
where it was engaged in processing and distributing milk, cream
cotta,ge cheese , ice cream mix and butter (CX 42-Z 4). The Tennessee
corporation operated a p1ant at Lewisburg, Tennessee , where it acted
as a "captive" recei.ving station for the j\Jabama corporation , of fluid
milk received from producers in Tennessee (CX 43-N). Payrnent to
the producers for milk received by the Tennessee corporation .was
made by the Alabama corporation. Surplus raw n1ilk not 1 seel by the
Alabama corporation "was solel by the Tennessee corporation to other
producers in Tennessee and Alabama (CX 42-2 9). Tn the fiscal year
ending .Tune 30 105;' the llet sales of the Alaba.l1a corporation

amounted toS2 953 067. Of this amount, approximately 739'0
176 000 consisted of sales of fluid milk (CX 42-2 3 , PI'. 2-3). The

corporation realized a net profit of S96 698 on its total sales. Thc total
assets of the Alabama corporation , as of June 30 , 1955 , were $760 3c!:2

(CX 42- , p. 1). It operated 55 trucks and had approximate1y 15
wholesale routes and '10 retail routes (R. 983). Respondent concedes
that Tro-Fe \Vas "ft viable company." The Tennessee corporation
handled bebwen 1 300 000 and J ,600 000 pounds of milk per month
during 19:;:) and 1955, of which it shipped between 1 200 000 to

500 000 pounds to the Alabama corporation (CX 42-29). Its total
assets as of Nlarch 31 , 1955 , were 895 D28 (CX 42-2 8).

3. The sales of the Alaba,ma corporation were made in an area of
approximately 30 miles around Gadsden , Alabama (CX 42-2 4).
VFhether the compa.ny nmc1c any sa.les in Georgia does not appear
from the record. I-Io\Vcyer, as indicated by the above figures , it re-
ceived substantial shipments of raw fluid milk from Tennessee. Like-
wise , the Tennessee corporation made substantial shipments of raw
fluid milk to Alabama. R.espondent concedes that 'Ira- Fe Dairy was
engaged in commerce (Findings , p. 140).

:Market Conditions

4. As previously stated , Tro- Fe distributed its milk products in
the city of Gadsden and the adjacent territory in northeastern Ala-
bama. , within a radi..ls of approximately 30 Iniles from Gadsden.
Respondent' s closest plant was at HuntsvilJe, Alabama, approxi-
mately 75 miles northwcst of Gadsden. The only area where the two
companies were in competition was in the towns of Guntersville and



BEATRICE FOODS CO IPAKY 589

_.'

Finding'

Scottsboro in northeastern Alab'llna (CX 42- Z 4). Including re-
spondent , there were 14 companies compet.ing "with Tro-Fe in some or
an of its territories. In addition to respondent, there were byo other
so-called national cOlllpanies selling milk products in Tl'o- s ter-
ritory, viz , Foremost Dftil'ies and ational Dniry s Southern Dairies
Di vision (CX 42-.2 5).

5. As in the case of a nnmber of the other acquisitions , a sharp dis-
agreement exists concerning the metes and bounds of t.he geographic
market area in \;;hich to ,yeigh the competitive impact of the 'Iro-
acquisition. IIowever, in eontrast to most of the other areflS, it is
eompla.int counsel which in this instance urges the widest possible

geographic market aren. , ,vhile respondent proposes a nfLnmver mar-
ket. Compla,int counsel contend that the area of effective competition
is the entire State of Alabama" based on the fact that Alabama is 
totally controlled State" (Heply, p. 14:). Hespondent, on the other

hand , conte-nds that the State is clivi sible into fonl' re.gional ll1i:rket
areas\ vh: (1) The Anniston-Gac1sden market, which include,s all of
the area north of the Tallaclega Katiol1nl Forest in the northeastern

part of the State; (2) the city of Birmingham and the entire northern
and north\\88l:ern part of the State , inc.ncling the 'l'r'i- City area
(Florence , SheJIeld and Tuecmnbia), and Huntsville (but not the
nort.heastern area which is part of the Anniston-Gaclsclcn market) ;
(3) the city of :.Uontgomcry and the rest of southeastern Alabama
including Opelika , Dothan a.nd Ancblllsia: and (4) the western and
southwestern part of the Stftte: including the cities of Tuscaloosa and
1\10bi18. Hespondent. concedes that the. latter area "may be divided
into two separate markets primarily centered around robile RUcl

Tuscaloosa" (Findings , p. l/J2). Respondent:s position that eaeh of
these four or five areas is a separate, market is based on the fact t.hat
there Hrc no interarea shipments of processed milk beb'leen and
among the a.reas , and that they are recognized by the State as separate
markets.

G. The. examiner does not conCH I' in the basic position of either of
the, l\ilrties. The mere fact that Alabama is a " cont.rolled State

:' 

that milk plants processing in the St.ate 111Ust obtain a license from
t.he Abbama :Milk Control Board in o1"ler to openlte and that the
price of milk at the producer and re nle Jevels is controllec1 by tIle
Board (RX 157-.A), does not necPssHrily require t.he conelusioll that
the. entire State is a single area of effecti ye competition. California is
likewise a controlled State, yet comphdnt c011nsel there contended
that the local markets were the, arCilS of drecti\ e competition. He-

spOllc1ent.:s position is like\\ ise lll1tennblC'. The St ate l'ecogni!'e t1JC
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four areas proposed by respondent as "distinct markets" only "in the
sense that the dairies processing in anyone of these markets do not
distribute into any of the other markets" (RX 157-E). "While , as in
the case of the California markets proposed by respondent , this may
establish the outer limit.s of broad regional economic are.as it does

not preclude a further division of these areas , in terms of the areas
in which different groups of eompanies actually compete. At best, the
regional areas are the areas "in which the larger processors distribute
their milk" (R. 2350), and it is by no means clear that even these
companies distributed throughout the regional markets at the time of
the 'Ira-Fe acquisition , or even today.

7. The examiner finds it unnecessary and inappropriate to make
specific findings as to the precise boundaries of all of the geographic
markets in Alabama since this proceeding only challenges certain
specific acquisitions in the State , as to only three of which the basic
jurisdictional facts have been established. Consideration wil at this
point be limited to defining the geographic area applicable to the Tro-
Fe acquisition. Insofar as that acquisition is concerned , it should be
noted that the area proposed by respondent comes closer to conform-
ing to the actual area of effective competition than any of the other
regional markets proposed by it. The principal communities in the
area are: AImiston, Gadsden, Talladega and Sylaca.uga, with the

former two communities accounting for the bulk of the population.
Tro-Fe did business principally in Gadsden and Anniston. "While it
sold as far north as Guntersville and Scottsbol'o , these were fringe
areas. There is no evidence that it sold as far south as Talladega and
Sylaca,uga. ThcTC is no evidence that companies in the Tal1adega and
Sy1acauga areas sold in competition with 'rro- Fe. Based on t.he
record as a whole , it is the conclusion and finding of the examiner
that the area of effective competition , insofar as the acquisition of
Tro-Fe Dairy is concerned , inclurles the communities of Gadsden
and Anniston and the surrounding towns.

8. As a practical matter : it is of little conseqnence whet.her the are,
of effect.ive competition be regarded as the immediate Gadsden
Anniston area or the entire northeastern region of Alabama since the
record contRins no evidence of market shares or concentration on

either basis. The only statistical evidence introduced by complaint
counsel pertains to the State as a whole. Vhilc rcspondent contended
that northeastern Alabama ,yas 1\n appropriate market area , it intro-
duced no statistical evidence with respect to such area. The statistical

lOC None of the comp!lDies doing busJness in Tfilladega find SylaCRuga (CX 409, 412;
RX 157-B), fire listed among Tro. s competitors (CX 42-Z 5).
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evidence introduced by complaint counsel for the State of Alabama
does not disclose Tro- Fe s pre-acquisition market share, but only
respondent' s share of flnid milk shipments in 1958, following the
acquisition. Such evidence discloses that respondent accounted for
14.6% of fluid milk shipments in the State of Alabama in 1958 (CX
425-F). The only evidence in the record as to Tro- s pre-acquisi-
tion market share is the testimony of an offcial of respondent , who
expressed the opinion that Tro- Fe was "one of the largest operators
in its area , and estimated that its market share \Va,s "less than 25(%J"
(R. 984). However, this testimony is too indefinite and speculative
to base any definitive finding thereon as to Tro- s market position
in the Gaclsden-Annistoll area. 07 IVhile, as previously mentioned
respondent and Tro- Fe com petcc1 on the fringes of each other s ter-
ritory, there is no indication as to t.he extent of either company
sales in the averIa p area , or even that such sales were substantial.
Likewise, while the record indicates that respondent's milk sales in
the over-an area served by its I-Il1utsyil1e pln,nt were substantial , viz

712 301 (CX 42-2 13), there is no evidence as to what its relative
position was in the area from which it expanded into Gadsden.
Other Acquisitions

9. Respondent originally entered the State of Alabama in 1944
with its acquisition of Decatur Ice Cream & Creamery at Decatur
and Huntsvile Ice Cream & Creamery at Huntsvile , both in the
northern Alabama are" (CX 305 , p. 1). As of 1951 , respondent' s only
processing pJant was located at Huntsvile. Bchveen 1951 and 1961
it acquired nine other dairy companies in Alabn.ma" including Tro-

Dairy. Five of the acquisitions "Iere in the north Alabama area,; one
(Tro-Fe) was in the northeast A1abama area; one was in the
Tuscaloosa (TIest Alabama) area; and two i-ere in the southeast
Alabama, area. The latter two companies wi11 be he.e.inafter separM

ately discussed since they are the only two companies (other than
Tro-Fe), as to which complaint counsel claim to have established the

107 Complaint counsel dte tIlls witness' testimony !IS establishing thltt Tro.Fe had
somewhere around 25% of the !mles in its nre:J" (Findings, p. 508). The witness did

not so testify. The best answer that he cOl1ld give as to Tro- s mluket share, In
response to the prodding of complaint c01'lsel , 'vas that It was " diffcult to answer" what
Tro- s market share was but that "I "ould say Jess than 25(%J." The witness
testimony Is aJso ambiguous as to what area he was t:Jlking about, viz, whethcr he was
referriHg' to the Immediate Gadsrlen area or the entire Gadsden-Anniston area. For
exttmple, wbile he opined that 'l' ro-Fe was fC lfirp;er operator in the Gadsden area, be
stated thflt Its competitor in the ADniston area, Turner Dairy, is much hrger than
Tro- " and thnt "In the Anniston area they ITurnerl wou1d have sold far more, Rnd
as a whole they w0l11d have sold more" (JL 085).
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nece sary jurisdictional facts. Reference 1\i11 be briefly made at this
point to the six dairies which are not hereinafter considered in detail.

10. Of the five companies acquired in north Alabama , none were
corporations, and 1110St were very small companies. Dixie Dairy of
Florence was acquircd jn April 1951 for $20 000 (CX 52-G). Athens
Creamery of Athens was acquired in ,J nuuary 1952, for a.pproxi-

mately $12 000 (CX 70-A). White Way Pure ?dilk Co. of Hunts-
dl1e, a distrilmtor for another dairy compa.ny, was acquired in
Dcccmber 1954 for approximately $10 000 , plus payment for its
accounts receivable (CX 108- B). Klein Dairy of Cullman was

acquired in lay 1960 for approximately $45 000 (CX 375- D).
Klein \fas somewhat larger than the other four companies , but was
in -fa.ilillg condition, and the acquisition was 111ade with the qualified

approval of the Commission (CX 375-P). Brakefield Dairy of Jas-
per "as acquired in July 1060 for approximately $10 000 , following
damage to its business by a fire for which it was not insured (CX
:JRO-E). Complaint counsel concede that they Jmve failed to establish
the existence of interstflte commerce with respect to a.ny of the above
acquisitions.

11. Respondent acquired the business and certain of the assets of
Delyie,w Dairy, Inc. , an .Ahtbama corporation , on J\Iarch 1 , 1961 , for
$75 000 (CX 300-A). Responclent also Jeased Dejyjew s real csbite

and certain of its machinery and equipment for a period of ten years
at a total rental of 8962 000 (CX 390- , Z 2). Dclvie" processed and
distributed milk , cream , cottage cheese and ice cream in 'Insca.loosa
and certain snrrounding counties in western Alaban1a (CX 390-
1:2). Its net sales in 1960 were 81 960 990 , and its net income after
taxes was 832 081 (CX 390-Z 14 , 17). There is no indicfttion in the
rec.oTC1 as to Delview s re,lative position in the area in ,,,hich it oper-
ated. Hesponc1cnt did not sell any dairy products in Dclview s ter-
ritory prior to the acquisition (CX 390-Z 13). Complaint counsel
concede that they haYB failed to establish Delvicw s engagement in
commerce. (Findings, p. :)14).

12. Since 1929 the so-called national companies have acquired 23
companies distribut.ing milk and/or ice crem11 in the State of Ala-

btlli;t, Of these , 13 were f1c.qllirecl since 1D;)O (CX 426). During the
perlod 11'011 1931 to 10Gl, t.he 11llmber of milk processing plants in
Abbama declined from 192 to GS (CX '109 , 412). All but two of the
pbnts which ceased oper;tting had fl volurne under 800 gallons or
,yerr in thE' '" no vol11me listed" categor . (See

p, 

!9G S'upTa. The
nmnber of inc1epencl nt companies processing f1 minimum of 1 600

ga1ioJ1s of flllid milk (h11 ' l'eml\ine(( CO\l t8. nt. bet.ween 1953 and 1961
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viz , six (RX 16J-F). The number of ice cream plants in the State
declined from 54 to 37 between 1951 and 1961 (CX 409 , 412). All of
the plants which ceased operating had a VOllUl1C under 250 000 gallons

annually or were in the "no volume reported:' eategory. (See p. 490
8'ltpTa. The number of independent c0111panies ma.nufacturing a
minimu111 of 250 000 gallons annnally has declined from 11 to 7
between 19,,1 and 1061 (RX J6J-A).
State ":;Iarkef' Shares

13. In 1968 fonr national companies accounted for 33.4% of the
value of shipnlents of fluid milk in Alabama (CX 423-F). Respond-
ent had the largest share among these companies , with 14. 60/0. This
was prior to its acquisition of DairyJand Farms (which will be here-
inafter separately discussed) and Delview Dairy, both of which ,,-ere
acquired in 1961. The other three national companies , viz, Fore.most
Xational and Pet accounted for 10. 5%, 6.8% and 2.5%, respectirely,
of the value of shipnlents of fluid milk. In 1958 four natjonal com-
panies, viz , Foremost, Borden , Kational and Swift, accounted for
48.'% of the value of shipments of frozen desserts in Alabama (CX
423-D). nespondent s shipments are. not included in these fignres since
the frozen de::serts which it sold in Alabama. ,,"ere then being- pro-
duced at its plant in Kash-dlle , Tennessee. Xot until lfJ;")9 , with its
acquisition of Dotlull Ice Cream Co. ("hich ""ill be hereinafter
separately c1iscm;secl), did re,sponc1ent begin prollucing ice cream in
Alabama.

1-1. Dotlran 1 ce O'i'ewn Oompan,1

1. Hespondent acquired the assets of Doihan Ice. Crerun Compan:v
on December 31 , 1959 , pursuant to an agreement dated December 18
18;')9 (CX 871- \V). The agreement ""as enterell jnto ",yith members
of the Parkman family, as partners in Parkman Inyestment Com-
pany (which had formerly been named Dothan Ice Cream ('o11p01n:,-
also a partnership). The partnership mmcd all of the capital stock
of the follo ing Florida corporations: Dothan Ice Cream Company,
Inc. : Supreme Ice Cream Company of Dot-han, Inc. ; Supreme Ico
Cream Company of l\Iontgomery, Inc. ; Supreme Ice Cream Com-
pany of Pannmtl City, Inc. ; Snpreme Ice Cream Company of P8ns;1-

cola , Inc. : Frostie-Boy Ye.ncling Company; and :Jleloc1y Frozen
Foods Company. The partnership mvned andleasec1 to the aboyE' cor-
porations the real estntc and equipment used by such COl';)ol'a1jons

in the. operc1tion of their respecti'i-e businesses. The cOl'pr)ratiol1
Dothall Ice Crp:1ln COmp 1JlY. Inc" \y s en gaged in the lllHlllbcturillg
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of ice cream and ice cream products in Dothan , Alabama. The other
corporations were in the business of distributing the products of

Dothan Ice Cream Company, Inc. , in their respective areas. Lnder the
agreement, the partners agreed to liquidate the corporations on or
before December 26 , 1959 , and to sell certain of the assets of the

partnership and the liquidated corporations to respondent for a con-
sideration in excess of $1 000 000 (CX 371- , M). The agreement

also provided for the leasing to rcspondent of the Dothan manuhc-
turing plant and certain real estate in Florida at a total rental of
$217 500 (CX 371-222 40).

2. The parties are in disagreement as to what it is that respondent
acquired. Respondent contends that it acquired a partnership and not

any corporations , since the latter had already been dissolved when the
transfer of assets actually took place. IV11ile not entirely clear from
its argument, it is apparently respondent's position that since it
acquired the assets of a partnership, rather than those of a corpora-

tion , the acquisition doE'-s not fall within the purview of Section 7 of
the Clayton Act. Complaint counscl contend that thc partncrship
was formed during the negotiations for sale (and that itJ is a clear

subterfL1ge to circumvent the law" (Findings, p. 509). The recrd
does not sust.ain the position of com plaint counsel that the pa.rtner-

ship was formed during the negotiations. The partnership existed as
far back as the "early 50' " the distributing corporations having

been formed in 1957 (R. 3641-42). The manufacturing corporation
however, apparently e,xistec1 prior to 1957 and actually manufactured
the ice crean1 which the distributing corporations distributed , while
the partncrship merely owned the real estate nsed by them (R. 3643).
In any event , irrespective of when the partnership was formed , and
despite the form of the transaction (in which the transfcr of assets
was technicaJly made to respondent by the partncrship), it is cle,,,

that in essence respondent acquired the business and assets of the
corporations which were engaged in manufacturing and/or distribut-
ing ice cream products. These corporations were still operating when
respondent entered into the agreement with the partnership, and the
agreement specifically provided for the liquidation of the corpora-
tions and the ultimate pnrchase of their assets by respondent. The
eonsicleration paid by respondent was computed in contemplation of
it.s aC\luiring the business and assets of the corporations.

3. In the Teal' ending December 31 , 1959 , t11e net sa1es of Dothan
Ice Cream Co. , Inc. , amount.ed to $1 5:37 817. The net sales of the four
Supreme Ice Cream Compflny distrj bnting corporations , yiz Sllprelne
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of Dothan , Panama City, j\Iontgomery, and Pensacola , were appl'oxi

mately $500 000 each. The sales of Melody Frozen Foods and Frostie-
Boy Vending were approximately $1300 and $3500 , respectively. The
)let income (by way of rents) of the partnership was $148 000. The

consolidated sales and income of the partnershi p and corporations
"as $2 150 953 (CX 371-Z 70). The net profit of all the companies
after ta.xes was 869 275. The ice cream sales of the companies
amountecl to approximately 1 100 000 gallons annually (CX
3Tl Z 73).

4. Dothan Ice Cream Company, Inc. , and its affliated distributing
companies sold ice cream in certain pOltions of the States of Alabalna
Florida and Georgia. There is no indication in the record as to where
the manufacturing corporation purchased its supply of raw l11ilk and
cream. However, respondent concedes that Dothan was engaged in
interstate COll1mCl'CC by virtne of its sales of ice cream products (CX
311-Z 73; Findings , 1'. 106).

farket Conditions
5. Dothan Ice Crea111 Company, Inc., and its affliated c0111panies,

distributed ice cream at wholesale in 17 counties in southeastern Ala-
bama, in 9 counties in southwestern Georgia., and in 15 counties in
northwestern Florida (CX 371-Z 64). Respondent did not sell ice
cre nll or frozen dessert products in any portion of Dothan s dis-

tribution area (CX 371-Z 65). Its closest plant was at Xashvile
Tennessee , and its distribution area in Alabama included the northern
part of the State as far south as the Gadsden area. There were at least
19 companies distributing ice Cl'emll products , at wholesale, in various
portions of the are" served by Dothan and its affliates (CX 371-Z 65).

This included four so-called national companies, viz, National'
Sonthern Dairies Division , Borden s Purity Ice Crea.m Division , Fore-

most Dairies , and Swift.
6. Complaint connsel contend that the a.rca of effective competition

relevant to the Dothan acquisi60ns is the entire arCll of distribution
of the 111anufacturing company and its affliates in the above-men-

tioned portions of Alabama , Georgia and Florida (Heply, p. 14). The
only appilrent explanation of "lhy this is an appropriate market area
is the fact that it is the area in which the acquired companies dis-
trilmtec1. Hesponc1cnt contends t1111t the relevant market area -js an

area which it c1esig11ates as " l\Iarket Area. V" and which includes all
of AJabama and j\fississippi , and portions of Kentllck , Tennessee

Georgia and Florida (RX 82-B: Findings , 1'1'. 103 , lOG). Res1'ond-
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ent' s position that this is an appropriate market area is based on the
fact that " ice ereanl manufacturers distribut.ing within that market
arefl laTeJ indepe.ndent of and unaffected by ice ream Inanufactllrers
located outside of that market" (Findings , p. 103).

7. ,Vhi1e it may be, as respondent contends, that manllf:lctUl'erS
outside of the area do not selll'dthin it and that rnannfacturers \"ithill
the area do not sell outside of it, this does not necessarily reql1ire the
conclusion that the entire Six-State area is an appropriate 1na1'ket
are, fl.. These facts 111e1'e1y delineate the outer limits of a broad regional
area in which there is no possibility of competition between companies
within and without the area. This does not , hm,c\- , preclude a. c1iyi-
sian of the area into smaller geographic units , bn,sed on separate
groupings of companies which are engaged in substantial competition
with one another and which do not substantially compete with ot.her
groupings of companies within the broad area. Respondent. s gl'aphi
delineation of Area V (I-X 81) discloses that there are separate
groups of companies which distribute fronl different foeal points
within the area that some companies distribute in only parts of the
area and that none of the companies distribute throughout the aren,
frOlrJ any single distribution point. These facts are confirmed by the
testimony of respondent own witnesses. 'Vithin the State of Aln-

bama itself there are at least two different pricing patterns (R. 3G:27L
which suggest that not eyen that State is a single marl,et. The area
proposed by complaint coul1sel , eyen though smaller than that pro-
posed b:r respondent, likmyise does not properly delineate the re1eyant
market area. The fact that Dothan operated through dillerent dis-
tributing compa.nies and from separate distribnting points within the

area snggests that the entire area v, as not. one h01l0genrous llarket
area. A number of the companies \yith \yhich Dothan competP(1 sold
in only portions of Dothan s O' eJ'all territ.ol'y. 10!) In the absence of
more deiinitive eyiclence concerning the clistribntion patterns 
Dothan and its competitors , fl1cl as to the relative position of these
companies within the area or rHeas within hich they distl'ibl1ted , no
finding can be rnade as to ,yhat comprises the rell' yallt mnrket. or mar-

lOS Prior to its Rcqlli"ition of Dotllf\n . reS!lOnc1ent distrilmtpr1 in onlr the nortbr:rn part
of Area V (R. ;)6:28). 'The DotlH\l companies rlistrilJntec1 onl ' in the sOllthern p !'t of the
territory. Bven thc larg-e cornpan;('s which rlistributed in most of the area did so from
separatr. plilnts within thp. flrea (Ii. 3(;1(j- 15).

10" Of the companip.s listed flS illon;; Dothau g COillwt:tOl'S (CX 371-Z 65). the testi-
mony indicates tllilt Kinnett Dairips. ells Dairies and BrowIl Velvet soW in only
portion:s of Dothan s territor) (H. 3G21, 3823). Froil the locations of their plants 'Within
tl1e 1\1"r:1t. it Sf'p.ms 1ikel ' that a nl1mber of the OUj(2 ' indepenClel;t ice c,' eal,l companies
soJd in onl ' portions of the territ'Jj"y.
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ke.ts applicable to the Dothan acqnisition. It is clear , however, that
neither Area V, as proposed by respondent , nor the entire distribu-
60n area of the Dotha.n companies , as proposed by complaint counsel
are appropriate ma.rket areas.

S. Complaint counsel oUered no statistical evidence as to Dothan
nmrket position within its distribution area (the market proposed by
them) or in any portioll thereof. The stat.istical evidence in the
record relates mainly to Area V. Such evidence , which was offered
uy respondent , discloses that in 1950 (prior to its acquisition of
Doth n) respondent accounted for :J.7DOo/ of the ice cream produced
in Area Y. In 1960 Cafter its acquisition of Dothan) respondent'
production share in Area V was i':. %. Of this share , 1.2" T% repre-
senteel the proeluction of the DoOwn plant (HX 189-E). Contending
that respondent's production share in Area V should be computed in
ter11s of the portion of the arca actually senTeel by it , complaint coun-
sel offered rebuttal evidence indicating that respondent' s 1960 share
of production in the portion of Area, V scrved by it was 10. , as

compared to 5.79% in the entire area (CX 432-D). ,Vhile qucstioning
t.he re.liability of the statistical evidence introduced by complaint
counsel , respondent oft'ercel surrebuttal evidence in terms of the por-
tion of Area V served by the acquired company, rather than in terms
of the area which it and the acquired company servedY Snch evi-
dence discloses that respondent's 19GO share of production in Dothan
serving area was 4,.72% (R,X 165-C).

9. Since responde, s production share in Dothan s territory in the
year follcrwing the acquisition ,,,as approximately 4.7% (a figure
which complaint counsel acccpt as reasonably accurate), it seems appar-
ent that Dothan s pre- a.cqllisition market share in this te,rritory conId
not have exceeded 3% of the area and \Yf!S probably less.111 It. may 

that in ccrtain portiolls of its territorv in southeastern Alabama
which may constitute a more appropriate market area than its entire

110 Unlike the stntistical evidence introduced b;V re t1Q!Hlent for Area V, in W11ich the
uninrse f.gnre of production in the area is obtainer1 from offcial ES. Departmcnt of
Agriculture sourccs, the univel'.'e fig-urc used b;V complnint COtlnsel i an estimatecl figure.
Such pstimntccl figure is cOllputed on the as umptiOIl that the production in the area
sel'vpfl by rcspondent bears the same ratio to the total pro(Juction of the area as the
fJopl1lation in such area bears to the population of the entire lle l. .WlJilc questioning- thc
correctness of snch assumption , respomlellt.'s stntistical evidence offered in surrebuttal is
based on tbe saIne rnetboc1 , except that the percentage n ed is ilClsed on the population
of the area served by Dotban rather than that of the entire area served b;V respondent.

11 Hespondent' s 1960 production share of 4.7% is based on tile production of 1 392
gallons in the Dothan plf!nt. The evidence as to Dothan s pre.acquisition prodl1ction in

this plant is that it 'vas of the order of ma;:nitllcle of 1 100 000 gallons pcr year (CX
371-Z 73).
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serving area , Dothan s 11larket share exceeded 5%. Howe'i in the

absence of evidence as to the proportion or Dothan bm:incss done in
the various portions of its territory and the total sales in the area , one
can only speculate as to whether this would be so. The record is also
lacking in evidence as to the extent or concentration in Dothan 

serving area as a whole or at any particular portion thereof.

I. Daveyland Fa"ns , Inc. , ancl Valclah' OTeame1'y, Inc.

The Acquisition
1. Respondent acquired the business and certain or the assets of

Dairyland Farms, Inc. , an Alabama corporation, on l\farch 1 1061

pursuant to agreements dated January 10 , 1961 (CX 391- Z 42).
Included in the transaction were 680 shares of stock of Valdair

Creamery, Inc. , also an Alabama corporation (CX 391-K). The total
consideration paid by respondent "las $581 211 , plus a rental of $990
000 for the leasing of certain real estate and equipment owned by
Dairyland , for terms of 10 and 15 years (CX 391- , Z 13 , Z 29 , Z 36).

By a separate agreement of the same date respondent also acquired
the business and assets of VpJdair Creamery (CX 391-Z 54). Valdair
had 2 000 shares of stock , of which 680 were owned by Dairyland
120 werc owned by three of Dairyland' s stockholders, and 200 were

owned by a member of the family "lhich controlled Dairyland (CX
391-Z 63). The total consideration paid for Valdair s business and

assets was $425 000 (CX 391-Z 56).
2. Dairyland owned and operated a plant in Opeliklt, Alabama , in

which it processed a general line of fluid milk products andmanufac-
tured ice cream. Valdair owned and operated a plant at Sha wmut
Alabama , in which it processed fluid milk only. The fluid milk line of
products was sold at both wholesale and retail home delivery, and
thc ice cream products were sold at wholesale only (CX 391-Z 87).
Dairyland' s net sales in 1958 and 1950 were in excess of $2 350 000

and $2 500 000 , respectively. Its net profits before taxes were $79 813

in 1958 and $120 971 in 1959 (CX 391-Z). Its net sales for the first
six months of 1960 were $1 327 493, of which $992 218 consisted of
milk sales and $335 274 consisted of ice cream sales (CX 391-Z 51).
Its net profit before taxes for the six-month period was $97 600. Val-
dair s net sales in 1958 and 1959 were in excess of $800 000 and $900

000 , respectively (CX 391-Z 66). Its net income from sales in the
year ending October 31 , 1960 , was $1 050 443 , with a net profit before
taxes of $68,729 (CX 391-2 91).
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3. The record does not indicate where Dairyland and Valdair
obtained their supply of raw milk or other ingredients. However
both companies distributed fluid milk products and ice cream in at
least three cOilInunities in western Georgia. , as we11 as in a number
of towns in eastern Alabama (CX 391-Z 89). Respondent concedes
that they were engaged in interstate commerce (Findings , p. 144).

Market Conditions
4. As mentioned above, both companies distributed fluid milk prod-

ucts and ice cream in a number of c0111l1unities in eastern Alabama
and western Georgia. The Alabama communities included Opelika
ShaWll1ut, Auburn, Alexander City, Tuskegee, JUontgonlcry, \Ve-

tumpka and Phenix City. The Georgia communities consisted of
West Point , L", Gmnge and I-Iogansville (eX 391-Z 89). They did
not distribute as far south as Dothan. Respondent did not distribute
any fluid milk products in the territory of the acquired companies.

However, it did sell ice cream , from its plant at Dothan (which it had
acquired from Dothan Ice Cream Company in 1959), in several of
the Alabama counties in which Dairyland distributed, viz , Elmore
and Montgomery. There were at least 14 other dairy companies dis-
tributing dairy products in the territory served by Dairyland and
V",ldair, of which seven distributed milk or milk and ice cre"'m , and
six distributed ice cream only. These included three so-mlled n",tional
companies , viz , Foremost, National (Southern Dairies Division) and
Borden (Purity Division). The first two companies mentioned dis-
tributed both milk and ice cream , while Borden distributed ice cream
only (CX 391-Z 90).

5. The respective positions of the parties with respect to what con-
stitutes the area of effective competition relevant to the Dairyland-
Va.ldair acquisition are essentially the same as those heretofore dis-
cussed in connection with the Tro-Fe Dairy acquisition (p. 589
8upm). Complaint counsel contend that the entire State of Alabama is
the appropriate market area (Reply, 1'. 14), while respondent contends
that. the Stat.e is divisible into four market arens, with Dairyland
falling into the "southeast market which includes the cities of Mont-
gomery, Opelika, Dothan-And",lusia" (Findings, p. 142). As has
been heretofore Indicated in connection with the Tro-Fe acquisition
the record does not establish that the entire State is a single area of

effective competition. Nor does the record establish that the entire
southeastern regional area is the relevant market area. Dairyland did
business in only the northern portion of this territory, viz, in the
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Opelilm-J\Iontgomer;v area.. It did not operate in the southern half of
the teTl'itol'Y, viz , the Dothan-Andn.ll1sia area. Conversely responc1-
cufs principal area of distribution was in the southern part of the
territory around Dothan. It distrjlmted no fluid milk products what-
soever in Dairyland' s territory and only " a relatively small unOllnt
of ice c.ream gallonage in the metropolitan area. of :l\ontgomcry
",here Dairyland also sold ice cream (CX 391-2 90).m Such evi-
(leuce as there is , snggests that in the fluid milk prodnct line tho
southeastern Alabama area was divisible into at Jeast two 11l8.rket

areas at the ti1)1e of the Dairylnnd acquisition, with the northern

mnrket including c.ertain counties in western Georgia. The evidence
l:.lso snggests the existence of a somewhat broader market in the ice
cream product line. Ho ever , in the absence of more definitive evi-
deJlce conce.rning the distribution patterns and sales volumes of the
companies distributing in the a.rea , no :finding can be made concerning
the relevant market or markets applicable to the Dairyland-Valdair
nCCluisition,

G. As a practical matter, it is of little consequence hethel' the
re.le, ant market be considered to be all of sout.heastern Alabama , 01' a

portion the.reof, or a portion of southea.stp,rn Alabama and westcrn
Georgia , since there is no statistical evidence in the record on any
oasis fl'Oll1 which Dairyland' s market position and the extent of con-
centration in the area can be ascertained. As in the case of the '11'0- Fe

acclll1sition , the only statistical evidence in the record is that pertain-
ing to the shipments of fluid mjlk by respondent and cerbl.in national
companies in the State as a whole. Snch evidence has heretofore been
discussed and need not be repeated.

T. LOllis ShCT1'Y: IT/c.

The Acquisition
1. Respondent acquired the ice cream business and certain of the

assets of Louis Sherry, Inc.. , a ew York corporation , on lIIarch 1

1035. The acquisition as made pursua.nt to an agreement entered

into December 20 , 193- \ under which respondent acqujred all of
Sherry s assets ana property used in the manufacture and distribution
of ice cream and frozen desserts : except for its real property and ce1'-

Complaint couno:el contend that rt:spoDc1cnt " sold 1, 353, 833 gallons of frozen
products produced at Dothan, in the seHer s IDllir;ylaDd' sJ trade arca (Findings.
j). ;:13). Tbis contention is not supported br the record. ' he figure citerl is that of
respondent' s sales in the enUre territory served by its Dothan plant. consisting of 17
counties in southeastern Alabama , !) counties in western Georgia and 15 counties in
northwestern Florida. This area 1ncludes only 2 counties in Alabama where Dalryland
o:old frozen products (CX 391-Z 89, 92).
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tain equipment consisting of ice cream cabinets and trucks (eX 25
Z 7). The agreement provided that the ice cream cabinets owned by

Sherry would be sold to Anchor Equipment Rental Co. , an Illinois
corporation , a.nd that its trucks ,vQuld be sold to Tra,nsportation Serv-
ice & Survey Corp. , a J\Tew York corporation. The consideration paid
by rcspondent for the assets which it acquired wa.s 844; 379. The con-
sideration paid by A,nehor Equipment and by Transportation Service
for the assets acquired by them was 8370 000 and 875 000 , respectively
(CX :?;'5- Q). Hespondent guaranteed that in the event either Anchor
or Tra,nsportation failed to make payuH:nt, it ,"Vould do so. Hespondcnt
sllbsccluently leased from these two compfU11es the equipment acquired
by them (R. 691). Simultaneously with the agreement between re-
spondent nnd Sherry, respondent entered into another a.greeme,

with Childs Company, a Xe"w York corporation , of which Sherry was
fl ,,,holly owned subsidiary. The agreement provided that Childs
,,"ould purchase from respondent all of the requirements of ice cremn
for the ehflin of retflil rest.aurants operated by it in the K ew York
metl'opohtan area and in Pittsburgh , the duration of such commit-

ment being for three years or until Childs had purchased a total of
300 000 galJons (CX 25-Z 45).

2. 8h8rry s net saies of ice cream and frozen desserts amounted to
242 186 in the yeaT ending December 31, 1953 , and $2 111 577 in

the nine-month period ending September 30 , 1954. It sustained a net
loss on its operations, amounting to $189 579 in 195;-) and 872 834, in

the iirst nine n10nths of 1954 (CX 25-Z 37). Sherry had current a,
set.s, as of September 30 , 1954-, amounting to $538 885 , and current
liabilities of $398 773 (CX 25-2 33 , 34). Sherry's gallonage sales of
ice crearn amounted to 900 000 gallons in 1953 and 700 000 gallons
in the iil'st ten months of 1954 (CX 25-Z 1). Hespondent concedes
that Sherry " 'ivas a viable independent company " (Findings , p. 105).

3. Sh81TY S plant was located in Long- Island City, Kew York. It
sold ice cream and other frozen desserts in the N ew York metropoli-
tan area , including certain counties in northern New Jersey a.nd
southern Connecticut (CX 23 Z 41; R. 700-70:2). Hespondent con-
cedes that Sherry was "a eorporation engaged in commerce" (Fjncl-
jngs , p. 10,,)). Respondent leased Sherry's plant for nbout a year and
then consoE(bted its production wjth respondent:s own plant in
Brooklyn (R 3580).
lal'ket Conditions
4. ). 8 mentioned abm- , Sherry distributed ice cream and

desserts in the Kew York lnetropolitan a1'ea. Respondent so1cl

frozen
frozen

37D-T02-- T1-
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products in substantially the same area as that served by Sherry,
except that respondent's territory covered certain additional counties
in New J.ersey which were not served by Sherry (CX 2,j-Z 5(;).
\Vbile serving the same general area, respondent and SheITY sold

different types of ice cr8. m and catcred to difFerent types of CllS-
tamers. Sherry s ice cream \vas sold principally in bulk fOl'111 under
the "Louis Sherry" brand name. Its product \"flS a ((high grflc1e cater-
ing type of ice cream that \vas expensively processed " and '''as typi-
cally sold to quality restaurants , drllg stores , hotels and other so-called
prestige outlets" (R. (;93 , 3578; CX 25-K). It did not sel! a "pGpn-

laT-price" package ice cream through supermarkets and similar ont-
Jets , as did respondent (R. 60il). There were approximately 20 com-

panies distributing ice cream in Xew York City, and approximately
100 in the m'erall area sen-eel by Sherry. --t nn11ber of these were
small companies or distl'ibntors for other l1MnuLlctnrC1'3. A1nong the
larger companies operating in the area. were Borden and l\ational
Dairy (CX 16-2 252 , 1'1'. 113-11;j; ex 25- 2; It ;j(;85-369iJ).

5. Complaint counsel contend that the market are.a releVfdlt to the
Louis Sherry acquisition is " t.he. metropolitan X es" York City are,l
(Hcply, p. 14). It is respondent's position that the appropriate mar-
ket area consists of the. ;;mic1clle Atlantic States from :.IetropoliUm
Xcw York to Norfolk :' an area which respondent designates as " Ial'-
ket Areas III and IV," with Area III being the northern part of this
coastal region and A.rCfL IV t.he southern part (Findings , p. 104.). Re-
spondent contends that the two areas may be considered as one area
of effectiye competition because companies in the Philadelphia , south-
ern New .Jersey anel Dela\yarc area sell in both areas. :However , re-

spondent also recognizes that each area may be regarded as a, separate
market area. The basis of l'espondenfs position that. Axeas III and

, separately 01' together, are the appropriate Dlarket areflS in w11ich
to consider the impact of the Louis Sherry acquisition is the fact that
cmnpanies "ithin these. areas do not compete ,,-jth companies doing
business to the north , SOllth and ,,-est of these areas.

G. Neither responc1enCs graphic delineation of the HrellS (CX 7,j
80), nor the testimony of its witnesses snpports its position that
Areas III 01' IY , separately or together , conHitnte appropriate mar-
ket areas. Eyen the Jnl'ger national companies wit.hin the area ha.ye
separate plants and dist1'jbution points in the Xe,,- York City 1net1'o-
politan area and in the Philadelphia area to say nothing of ac1dj-
tional plants and cli tl'ilmting points further sout It in the yr ashing-

ton , D. Baltimore a:' , an(I in the. Hirlnnond and Xorfolk QretlS.
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The independent companies serve only portions of Areas III and IV
and , to the extent that they serFe wider sections of snch are.,1.s , the - do
so ham separate plants or through independent distribntors (l

SO: R. 3572- , 3328-32). It is the conclusion and finding of the
exnminer that the New York City metropolitan a.-rea is the appro-
priate market in which to weigh the probnbJe competitive impact of

the Louis Sherry acquisition. This is the area ill which the acqui.red
and acquiring companies competed and \vithin which most of their
impOltallt competitors distributed.

7. There is no statistical evidence in the record as to market shares
in the Xcw York metropolitan area , as snel1. IIowe," , the record

dops contain market share data for the somewhat smaller New York
City area. Such chtn is for the year 1 D52 more than t.\vo years p1'ior
to the Sherry a.cquisition , but prm- ides a. basis for obtaining some
approximation of the market position of respondent., Sherry and
the other principal companies , within the New York City area. In
1932 respondent and Sherry accounted for approximately 4.7% and

4%, respectively, of the ice crcam sold in the Xew York City fll'ea.
The t1\O largest f:1ctors ill the XCIV York City market were Borden
and National Dairy with approximately 29.6% and 24. 5%, respec-
tively, of the area s ice cream sales. Respondent was the third ranking
ice cream company in the market , and Sherry was tied for sixth
place with Abbott Dairies , which was later acquired by Fairmont
Foods.

8. The record does not contain any evidence as to trends in mnrkct
position in the New York City area since the acquisition of Louis
Sherry by respondent. I-Iuwever , there is evidence of trend in terms
of the larger market area designated as :\farket Area III by respond-
cnt , which extends from Xew York to the Philadelphia area. Such
evidence reveals that in 1950 , prior to the Sherry acquisition , respond
ent accounted for 1.44% of the ice cream sales in Area III and that
in 1D60 after the acquisition, respondent's share had increased to

5070 (RX 139-C). The sales of the acquired company accounted

11 The aha,e figures and references to market positon , are based on ex 16-Z 252

, pp.

112-115. As heretofore indicated (p. 31 , footnote 20), this exhibit was prepared 
respondent in connection with seeking approval () the Creameries acquisition. The figures
of respondent's sales arc based Oll its actual sales figures. However, the figures of all
other companies are apparently based on estimates made by offcia1s of respondent. While
these f3gures do not purport to be precise, they are accepted, in the absence of counter-

vailng evidence, as giving a reasonable approximation of the market position of these
companies.
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for HIJproximately .99% of the ice cream sold in --\.rea. III. From
these figures it is apparent that while respondent' s market share in
Area III increased by approximately 2% between 1950 ,md J9GO
approximately half of such increase represents the yolume which it
a cquh' ecl fr0111 Sherry.

D. Since 1929 t.he so-called national companies haTe aeqnired ap-
proximately 30 companies selEng milk anel/or ice cream in the Kc"
York City area , including Long Isbnd (CX 42G- , IV). Of these

only three or fonr have been acquired since 1950 (C:X 4:26- , HX
Hil- J). The record does not contain data as to the decline, if any,
in the number oJ plnnts manufacturing ice eream or processing milk
in the Xew York City area. However, it does appear that in the aren
of 1\ ew York State which includes 1\-:ew York City and seven coun-
ties immediately to the north , the number of independent companies
producing a mininnun 01 2:'50 000 gallons of ice cremn a, year has de-
clined from J7 to 12 between 1951 and 1961 (RX 161- , RX 82-C).
IL ..b'den FW'1ns 00. (Jlel?)ern-Fu8sell DiT?81on)
The A_cquisition

1. On .Tune 1 , IDSO , respondent acquired the business and assets of
the JHelvcrn-Fussell Division of Arden Farms Co. , a Delaware cor-
poration. Arden Farms wa.s a so-caned national dairy c.ompany, hav-
ing its headquarters in Los Angeles , California.. The AIeIvern-Fussell
Division had its headquarters in Alexandria , Virginia. J espondent
acquired the JUelvern-Fussell Division s wholesale ice cream and
frozen dessert business , including its equipment , plant anc1l'cal estate
at AJexanc1ria, Virginia , pursuant to an agreement dated J\Iay 19 , 1060
(CX 376 A-F). The record does not disclose the total consideration
paid for the business and assets of Ielvel'n- Fussell , except t.hat it. was
in excess of $1 000 000. J t included payment for (a) accounts receiv-
ablB Jess a reserve for doubtful accounts (the amount thereof being
$192 816 as of May 31 , 19(10), (b) prepaid items such itS titSCS and in-
sura,nee premiums (amounting to approximately $27 000), (c) real

estate and equipment (valued at approximately $831 0(0), and (d)
inwntory at :\lelvern s cost (CX (176 A- , G-II). The acquisition
included Al'cten s trade names in the Alcxandri 1 area , inc.llc1ing

"l\lelvern," "Fussell" and ;' Supremc " but. excluding the name and
nmrk " Tden (CX 376-A).

114Thc record does Dot contnin Shcrry s HJ50 galloIlage sllles . The abo'Ve pcrcentag-e is

computed by comparing Sherry s HJ53 'Voll1me of appl'oxinHltel" - 900 000 gallons with the
total gallonage of Area III , ba8ed on 'G. A. tigl1es for 1950.
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2. The Me1vern-Fussell Division manufactured and distributed a
full line. of ice cream and other frozen products , including ice milk
ice dessert and sherbet. In the calendar year 1959 it sold 1 580 200
gallons of frozen products. Its net doUar sales in that year amounted
to 82 :382 83:) , on \\-Jrich it sustained a loss of $64 922 (CX 376-L).
It likewise sustained losses in the two previous ye.ars , 1957 a.nd 1958,
amounting to 10.J 760 and $81 096, respectively. In the first five
months or 19GO , preceding its acquisition by respondent , the Division
lost $66 D71 on net sales amounting to $870 577. The Division had
operated at a loss each year that it was in business (CX 376 N).

L Arden entered the. ,Yashingtoll , D.C. lnetropolit.an area in De-
cember 19,

, ,,-

hen it acquired Fussell-Young Ice Cream Co. (CX
3:j;j- Shortly thereafter, in l\Iareh 1952 , Arden opened a new
plnnt in .Alexandria , Virginia., which it built at a cost. of approxi-
lnately $l C)OO OOO. The plant ,ras designed to manufacture a product
kno\\Tll as " Djced Crean1" (jce cream packaged in smal1 , individua.l
portions), 'Iyhich Arden had marketed sllccessIully in its princ.ipal
operation on the ,Vest COf1st (n.. 3544, 3550). IIowever , it was unable
to generate enongh yolmne with the sa.le of diced cretl-1l alone to j11S-

tHy its h(,(1Y . plant. expenditure , and decided to expand its operation
La 11 lul11ine of ice cream products. Conseqnently, it undertook plant
modification around 1$)54, at an additional cost of ;;250 000 (R. 35;")7-

, 35GO 1). The plant , nevertheless, continned to ope.rate at n loss
a.nd beginning around 10;')() )u'c1en approached n llmnbcr of dairy
companies '\,- ith a vie,\" to disposing of the pln-llt. so it. c0111d 1'ptire

from the area (R.. :3559). These efforts iinally culminat.ed in the sale

to respondent in Iay 1960.

4. Respondent's interest in buying Ardell s Alexandria plant and

business arose from the fact that it '\,as ha.ying diffculty in comply-
ing with the health laws at its own plant in ,Vashington , D.C. The
pbnt had been operated for over 30 years in flU old building, '\y11ich

hnd lJeen originally built as a. bre\\-ery in t.he Inte. nineteent.h ccntnry.
Complaints had been received from the District of Colmnbia Health
Department, and thc plant had been de-certified as a supplier of
frozen proc111cts to the 1 nitec1 States Armed Forces. Because of its
rtge and t:,'pe of' constrnction , it was not considered practicable to
remodel the plant , and respondent decided to close it in the spring of

w F' usseJ1' YOlmg: s address ('rroneol1s1y npI1eal's in the exhibit as "Georgetrrwn , Mary.

lann." The company was aetllally loeated in the Georg-clOwn sedion of the District 01
Coll1mbia (CX 40D).
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1960 (R. 3536 , 3302-3) Y' It was at this point that the decision to pur-
chase the Arden plant "as made. After the purchase of the plant in
Alexandria respondent sold its "Washington , D.C. plant and moved its
entire operation in the area over to the Alexandria plant. Prior to its
acquisition of the Arden plant , respondent had been losing money in
its ,Vashington , D. C. operation. Thus, in the fiscal years ending Feb-
ruary 28 , 1958 , 1959 and 1960 , it had lost approximately 87 000 , $49
000 and $9 000 , respectively, on sales of around $2 000 000 (CX
393-395) .

lIa rket Conditions
5. Arc1en s :Jlelvern-Fllssell Division distributed ice cream and

frozen dessert products in the lJistrict of Columbia and certain 1'01'-

tioIls of Virginia , ,Vest Virginia. , jIaryland and Pennsylnluia (CX
376-1). In Virginia it sold in 23 counties , which were mainly within
an area of approximately 75 miles from ,Yashington , D. , but also

included se\-eral counties in the :s arfalk and Richmond areas. In
)Iaryla, , it distributed in a four county area, located "ithin ap-
proximately 65 mjle.s of "\Vashington , D.C. In ,Vest Virginia, it dis-
tributed in two counties located in the east.ern part of the State , ap-
proximately Gj miles frOll1 "\Vashinbrton , D.C. In Pennsyh-nnia, it
supplied the stores of a single customer located in several cOllmmli
ties in the southern p rt of the State just north of the Maryland line.
Respondent' s area of distribution from its ,Vashington , D.C. plant
included most of the, areas served by )lelvern-Fussel1 , exc.ept for

southern Pennsylvania , and also included several c01Ulties in Dela-
"are not sened by Ielvern-F\lsselJ (CX 376-P). There were ap-
proximately 40 other companies distril:mting ice cremn and frozen
products in some or all of the areas in which respondent and )feb:ern-
Fussell sold (CX 376-J). Ineluc1ecl among the competitors ,,,ere six
other so-called national compa.nies , yiz , Xational Dairy, Borden , Pet
Foremost, Fairmont and Swift. HmvC\Ter , there were only about 10
companies selJing ice cream at wholesale in the immedinte, \Yashing-
ton , D.C. area. As of J 958 , National Dairy and Borden where the only
other so-callecl national c0111panies distributing in the ,Vashington

C. area.
6. Complaint counsel contend that the market area releYilllt, to the

l\Jelvern-Fnssell aequisition is the ;;metl'opolitan \Yashin .roll , D.

ll Respondent also had a plant :In Baltimore. Howe,er, it was engaged principally :In

the manufacture of ice cream llOyelties, and because of the location of the plant it was
Dot considered feasible to transfer the manufacture of ice cream from Washington , D.
to Baltmore (R. 3543, 3304).
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area" (Reply, p. 15). Respondent contends that the proper market in
"hieh to measure the significance of the acquisition is an area which
it describes as ":Market Area IV," or a combination of this area and
"Market Area III" (Findings, p. 104), which has been previously
discusse.c in connection with the Louis Sherry acquisition (p. 602
8npm). Market Area III extends from J\ ew York City south to the
District of Columbia and Area IV extends from Philadelphia to
X orfolk, with the llrea between .Washington , D.C. and Philadelphia
being included in both areas (RX 75; RX 80). It is the conclusion
and jinding of the examiner that the metropolitan area of .Washing-
ton , D.C. is the appropriate area of effective competition. Companies
selling north of this area e.g. in the Philadelphia area , generally do
so from separate plants or branches than those from which they dis-
tribute in the ,Yashington area. Those sening south of the area
generally do so :from plant.s and branches which do not distribute 
the ,Yashington , D.C. area. :Many of the companies selling in Areas
III or IV distribute in only portions of these areas and , in particu-
lar, do not sell in the 1Vashington , D. C. rnetropoJitan area, which
was the heart of the territory served by J\Ielvern-FusseJl' s and re-
sponclenfs ,Vashingtoll-ul'ea plants.

i. The only nmrket share data in the record for the ,Yashing-on

C. area are for the year 1952 , about eight years prior to the Mel-
ern-Fussell aequisition. It is not clear whether such data include

sales for the entire ,Yashington metropolitan area or for only the
District of Columbia and its immediate environs. 11ow8ver, it does

proyide some basis for obtaining an approximation of the market
position of the various compa,nies as of 1952. In that year respondent
accounted for 22.9% of frozen product sales in ,y ashin rton , D.
and Arden (then selling as Fussell-Young) accounted for 5.3% (CX
16-Z 252 , pp. 118-120).117 Another company, ::Iehern Dairies , which
Arden later acquired in July 1953 (CX 335-A), accounted for 13.
of ,Vashington area frozen product sales. The eompany with the
largest share of the ,Vashington , D.C. market in 1952 was Kational
Dairy, whose Southern Dairies and Breyer Divisions together ac-
cOlllted for 43.8% of frozen product sales in ,Vashington , D.

8. vVhile the above figm'es indicate that respondent and the two
companies which became Arden Jel\'ern- Fnssell Division , together
accollnted for approximately 40% of ,VashiJlbrton area sales in 1952-
it is by no means clear that they \\cr8 able to maintain this position up

1,: , f; IIf'l'pt(JOl'C ilJliclltp(1 (footllOt!' 20). tljp nglll'P in ex l(j- G:2 of tile cOmImnif'S

other tban respondent are based on estimate!' of sales.
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to the time that the acquisition by respondent took place, a.pproxi-
mately eight years later. Thus, the record indicates that the ice Cl'cmn
sales of respol1c1ent s \Va,shington plant declined from 1 278 97-4 gal-

lons in 1952 to 1 143 422 gallons in 1959 (CX 288 , 394). Similarly, the
record discloses that whereas respondent's share of the production of
frozen desserts in ,Vashington , D.C. \Vas 18.0% in 1052 and in-
creased to 2'1.5% in 1954, by 1957 it had declined to lG.9% (CX
45G-II). In 1958 respondent R"countecl for only 11.1 % of the nlue of
shipments of frozen desserts in the District of Columbia (CX 4:20-D).
These fignres suggest that respondent had snstained a. sl1bstantirtl de-
chIle in its relatiye J1,trket position in the ,Vashington area beh'n:en
1952 and 1958 , just prior to the )lelyern-Fnssell a ql1isition. As aburc
ment.ioned , there is no indiettion in the record as to ,vhether Arden
was able to maintain Fussel1- Y oung s and j)Jelvern Dairies ' market
position in the "\Vashington area.

9. In terms of the market which respondent contends is t.he most
appropriate area of effectiye competition , viz , l\Iarket ATea IY (the
area between Philadelphia and Norfolk), the record discloses that in

1950 respondent account.ed for 180/0 of the ice cream proclnction in

the area , and tl"1at in 1960 its share had increased to " (HX
139-D). Ielvern-Fusselrs share of 1960 prodl1rtion in Area IV ,ms

770/e. 11s From these figures it is apparent that, but for its acquisition
of J\Ielvern-Fllsscll , respondent's relative position in Area IV ,yould
have dee-Jined between 1950 ancl19GO , since its increase of 1.20;;; dur-
ing this period was less than the share it acquired from :\Ieh-ern-
Fussell.

10. The record discloses that there were approximately six acquisi-
tions of companies distributing milk or ice cream in the "\Vashington

area since 1929, by the so-caned national companies (CX 426-
CX 335-A). Of these, three were acquired since 1950. The three
conlpanies essentially involve two companies which ,vere in existence
prior to 1950 , viz Ielvern Da.iries and Fussell-Young which were
acquired by Arden Farms, and the combined operation whic.h re-
spondent a.cquired from Arden in 1960.

L. Dw'ha1n Dairy Proc!1J(!8 , Inc.
The Acqllisitioll

1. Respondent acquired all of the issued and outst,anding capital
stock of Durham Dairy Products , Ineorporated , a X orth Carolina

llS ::Ieh' l'l'n- Fnf'f'dl'" .ha!'1' is C'oml1l1trr! by C'Olllli1l'ing" its lR58 1'01\1111( (the latest fig:uJ"f'
flTllila1Jll') with thl' offcial figurrs of the v, A. fo1' 1960. TIlts is the metlio(l used

by 1'csponctent (Findings, p. lOT).
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corporation, on ).faTch 1 , ID:j3, pursuant to a.n agreement dated
February 27, 1953 (CX 14 A-D). The considemtion paid for Dur-
lwm s stock was 8 646 shares of respondent's common stock, which
wcre capitalized at $309 805 (CX 144 , p. 1). Durham s total assets

as of August 31, 1952, were $455 62'1 , and its total liabilities were

$li9 239 (CX 14-E). Its net worth as of the time of the acquisition
,"as certified to be not less than $276 385 (CX 14-13).

2. Durham Dairis plant 'Yf'S located at Durham , North Carolina
where it precessed and distributed a full bne offlujcl milk and related
procIncts , at wholesale and retail , and also manufactured and distrib-
uted ice cream at wholesale. It operated 18 rebtil milk routes, 6
wholesale milk routes and :1 ice c.ream routes. It also operated 3 retail
dairy stores

, ,,

hich were located in Durham , Chapel I-liJ and Rox-
bol'o (CX 144 , p. 10). Durham Dairy s total net salcs for the fiscal
year ending Augnst in , HJ52 , were Sl 544 78D: of which $1 180 968
represented sales of fluid milk products and $3GiJ 821 consisted of
sales of ice cream (CX 14-F).

;3. Durham Dairy received its supply of ra,", milk from prodncers
located "ithill a radius of 75 miles of its pl:mt at Durham (CX
14-IIL which \YflS located approximat.ely 50 miles from the Virginia
State line. Some of Durham s raw milk supply 'yas recei\"ed from
producers in 'Tirginia (n.. 6(7). Durhanl also purchased drtiry prod-
ucts from suppliers in Stannton , Virginia , and LouisyiJle , Kentucky
(CX 1:J3-A). Durlul.ll s sales \Ycre made principal1y in the State
of i\ortl1 Carolina (CX H-H) , Howeyer, its sales territory also in-
cluded one to\\"n in southern Virginia (CX 14-Q; R. 680).

.:fnl'ket Conditions
4. Durham Dairy s sales were made prinei pany within a five-

county area ill north central X orth Carolina centered aronncl Dnrham.
Its territory inclndec1 the city and county of Durham; Orange
County which is located to the west of Durham and in which the
principal tovnlS sen-ed ,,,ere I-Ijllsboro and Chapel IIi11; Person
County Jyhlg to the. north of Durham , in which the principal town
sen-ed \YilS Roxboro; Gl'Hndlle County lying to the northeast of Dur-
ham: and part of Chatham County lying soutJmcst of Durhmn (CX
14-(--, II). Although located only 23 miles from Ha1eigh , Durham
Dairy did not selJ in Haleigh. l esponclent did not distribute any

dairy products in Durham s territory. )ts closest plant wa.s located

at Norfolk , Virginia (185 miles from Durham), from which respond-
ent distributed butter and ice cream , but not Huid mille It was not



610 FEDERAL TRADE COM:\fISSION DECISIONS

Findings 67 F,

then engaged in processing and distributing fluid milk in Virginia
North Carolina , Tennessee or South Carolimt (CX 14-0). There
were 11 other dairy companies distributing 111ilk and/or ice cream
in Durham s territory, plus 5 soft ice cream stands \yhieh were gen-
erally open about six months during the year (CX 14- , Q). In-
cluded among Durham s competitors were three so-called national
companies , viz , Xationa.l Da:iry s Southern Dairies Di.vision , Borden
and Pet lilk. The latter two companies distributed only ice cre,lm
in the territory.

5. Complaint counsel contend that the geographic market area

relevant to the Durham Da.iry acquisition is t.he 5-county area in
which Durham distributed (Reply, p. 14). Respondent has not pro-
posed any specific area, as being the appropriate area of eiTeetiyc
competition. Based on the evidence as to the conlpanies which distrib-
uted within Durhan1 s sa.les area , and in the absence of any counter-
vailing evidence, it is the conclusion and finding of the examiner

that Durham s distribution area is an appropriate geographic area
in which to weigh the competitiye impnct of the acquisition here

under consideration.
6. Of the six companies distribnt1ng fluid milk ilnd ot.her 1":lilk

products in its territory, Durham Dairy \fas the second ranking
company and accounted for 30.5% of such sales. The first ranking
company was another Durhmn-basecl independent eompuny \Vith 50%
of the area s milk sa.les , and the third ranking company \Vas an inde-
pendent company having its plant in .Hnleigh

, ",-

ith 11.7% of thE',

area s sales. The only national compnny selling milk in the t.erritory
,yas the Southern Dairies Division of X ational Dairy, \V hich nc-

counted for only 1.8% of the arec, s milk sales. Of the approximately
ten companies selling ice cream products in its area , Dnrhmn ,vas the
first ranking company with 25.4% of the area s ice creaIl1 sales. The.

second ranking company was anot.heT independent c01npany (h:n-illp:
its plant in Haleigh), which accounted for approximately 1(1% of

the market. National Dairy s SOllthern Dairies Division ,yo.s the
third ranking company, ,vith approximately 15.5% or t11e market.
The other two so- ca.lled national companies were the fourth and fifth
ranking companies , with fipproximately 8.(-% llnd 7%, respectively,
of the market (CX 14-P).
Other Acquisitions

7. In addition to its acquisition of Durham Dairy, respondent
also acquired another dairy in the same area. On June 1 , 1954 , it

acquired Durham Road Dairy of Chapel I-lill. The consideration
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paid for the acquisition was $40 000, plus a one-year lease of Dur-
ham Road's plant for $1 200 (CX 97 A-C). Durham Road accounted
for approximately 4.2% of the milk sales in the territory served by
Durham Dairy (CX 14-P). Durham Road was a partnership, and
complaint counsel concede that the record does not establish its en

gagement in interstate commerce (Findings , p. 496). Another Xorth
Carolina acquisition made by respondent , but not in the Durham area
was Mitchell Dairy of Faycttm'illc. Iitchcll had becn a distributor
for respondent and was acquired in April 1957 for approximately

100 (CX 310-C). Mitchell was a partnership, and complaint
counsel concede that the record fails to establish its e,ngagement in
commerce.

R. Since 1920 the so-caned national companies have acquired ap-
proximntely 33 companies seHing milk and/or ice cream in North

Carolina. Of thesE"1 six have been acquired since 1950. Only three of
the acquisitions were Inade by respondent , all having been made since
1950 (CX ,12G E-F).

n. The number of pIa,nts processing nuid milk in X orth Carolina
has declined from 264 to 89 between 1961 and 1961 (CX 409 412).
AlJ of the pb.nts which hflTe ceased operating had a volume of under
SOO gallons a da,y 01. were in the " no volume listed" category. (See
p. 49(j 8UpJ'U. The number of independent, companies in Korth
Cfll'olina processing a Jninirnml1 of 1 600 gallons daily has inc.reclsed
from 15 to 17 between 1953 and 1961 (RX 161-F). The number
of pJants mannf'acturing ice crem-n in orth Carolina, has decJined

from 67 to 45 between lD51 and ID61 (CX 40D , 412). ,Vith one
exception, all of the 12 plant.s "hic.h have ceased opera.ting had a
yolume under 250 000 gallons annually or were in the "no vo111me

cported" category. (See p. 499 8"pm. The number of independent
companies manufacturing a 11inim1l11 of 250 000 gflllons annually
has increased from 7 to 11 bebyeen 1950 and 1960 (RX 161-C).

State " Iarket" Shares

10, In 1950 four so-called national companies (Xational Dairy,
Borden , Pet Iilk and Foremost) accounted for 35.1% of thc frozen
dessert production in :"orth Carolina (CX 456-1). In JD57 five
national compa,nies (respondent having by that time entered the

ranks of the national c01npanies doing business in Korth Carolina)

flccOlmted Tor 46.5% of North Ca,l'olina production of frozen desserts.
ntionHl Dairy, "ith 29.2%, had the largest production share , and

respondent with 1.0% had the smal1est share. Respondent' s J 9,)7
share reprcsented a dechne from its share of 1.2% in lD53 when it
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first entered the State. The only statistical evidence of State "market"
shaTes in the fluid milk product line is for the year 1958 , and is in
terms of the value of shipments of that product. In that year, five

national companies (Katianal Dairy, Foremost, Pet, Borden and

respondent) accounted for 41.6% of the value of shipments of fluid
mile in North Carolina (CX 425-F). ational Dairy had the largest
share with 30.4%, and nOlle of the other companies exceeded 4.0%,
with respondent having the smallest share, yiz , 2.1%.

1\1. TVesteTville OTea11M'y Oompany

The Acquisition
1. On June 1 , IDGI, respondent acquired all of the assets and

business of \Yesten-ille Creamery Company, an Ohio corporation
aud IV cstervilJe s wholly owned subsidiaries , The Pestcl IiJk Co.

and Belle Center Creamery Co., pursna,nt to an agreement dated

Ia:y 20 1960 (CX 380 A-Q). The consideration paid for the acquisi-
tion ",yas 72 000 shares of respondcnt' s COllUlon stock , which \\-ns then
selling at approximately $58.00 fl share: making a total consideration
of approximatel)' 8+,175,000. IVesterville s total assets , as of Decem-
ber :.10 , 1960, were $4 236 000 and its net .worth \,as $;i.36;J 316

(CX 3 Z D).
2. 'Vestervillc s main plant. was located at Coyington , Ohio (ap

proximately 20 miles north of Dayton), where it. manufactured milk
proc1l1cts, including eyaporated milk in cans: condensed miD;; and
pmYCle.red mille It had another plant. at 'VcstclTillc , Ohio (appl'oxi-
111atelv tCll miles north of Columbus), \\'hel' " it processcd fluicl milk.
It ha l a third small plant at Dela""aTc (approximately 2,) mi1es
north of Colmnbus), ,vhere it manufactured ice cream (CX 389-Z 6).
'Yesten il1e s total net sales in 19GO anlOlllted to $18 820,413 , and
its net income after federal taxes v, as $;311 748 (CX 398-Z 8). The
record contains no breakdown of 'Yesteryille s sales on a clo1lal' basis

as betlycen the different proc1l1ct lines handled by it. Hmycyer , it cloes
appear that its fluid milk and ice erean1 sales represented " less than
25S,0" of its dollar sales (CX 398-:0 11). The record also discloses

that , OIl a gallona.ge basis, \VestuTi!le pl'ocl'ssecl ;So,ootJ ga11011s of
fluid ll1ilk per \yeek and 75 000 gallons of frozen products per year

(CX g f)-Z 10).
3. ,Vesterville purchased no rllw milk or cream frcnn sour es lo-

cated outside the State of Ohio (CX 38f)-Z 10). Its sales of fluid
milk and ice cream were made entirely within ihe State of Ohio
(eX 389-Z 6). Hmyever : its Ewa.pol'ate.d milk and other concentrated
mille products were distributed in much of the eastcrnCnited States.
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Respondent concedes that \Vestervine was engaged in interstate
commerce in the sa.le of evaporated and pmHlel'd milk proc1ncts
(Findings, p. 181).
Market Conditions

4. 'Vesterville distributed its fluid milk product line in an area
consisting of an or portions of the foJlowing Ohio cOllnties: Iorrow
Delaware , Union , Franklin, Marion and Piclmway (CX 389-2 6).
Essentially, this area includes the city of Colmnbus (which is in
Franklin County) and certain counties lying north of it (except
for Picka,my Connty which is south of Colwnbns). "lYestenille
distributed ice creRm only in Delaware County, where its ice crellIn
plant was located. As mentioned a.bove , 'Vesterv111e s evaporated milk
and other concentrated milk proc1ncts ,yere sold in much of the East-
ern -CHited States. He,sponc1ent did not sell fluid milk or ice crenm

in any of the areas served by 'Vestervil1e, its elosest phnt being
located at Dayton (approximately 70 miles west of Colnmbm). How-
ever, there ere at least. 14 other companies selling milk and/or
ice cream in various portions of 'Vesterville s territory. The only so-
called national company inell1c1ed among its competitors was Borden
(CX 3S9-Z 7). Prior to the ncql1isition, respondent did not compete
1;yith \Vesterville in the evaporated milk product line since it had
never before been engaged in manufacturing this product, the
\Vest.erville acquisition representing its initial entry into the bnsiness
of manufacturing find packaging evaporated milk (CX 389-Z 11).

5. Comphlint counsel contend that the Columbus, Ohio metro-
politan fll'ea ) including the counties above mentioned , is the appro-
priate market area in the fluid miJk product line (Findings, p. 14).
Respondent hns proposed no maTket area with respect to the ,Vester-
ville ac.quisit,lon. It is the conclusion a.nd findings of the examiner
that the area propose-d by eompJaint cOl1nseJ , which is essentia.lly
'Vestervillc s c1if:tribution area., is a.n appropriate market are-a. in
which to consider the acquisition. There are no precise market share
data in the record , based on actual salps in this area. I-Imye\- , based
on an ef:timate of the fluid milk eonsmned in 'Yesterville s distribn-

tion HrCft , it is possible to obt.ain some approximation of 'Vesterdlle
market. position in the fluid n1ilk product Ene. Snch evidence reveals
that 'Yesterville s market share was in the order of Inagnitude of
80/0 (CX 416).1l!J The record contains no maTket share data with

As in a llnmber of othel" instances previousI:\' lliscnsse(1. tile lmi'lerse fig-ure, on "bleh
\Vestcnile s market Shflle is eOlJllUted , has heen obtained b ' mnltipl:rjng the area

lJOpulation by the pel' capita con. nmJ1tion . as re\f ale(1 lJy V. nA. figures. \Vesterylle
J:mlf's fll'e (1eriycll from its approximate gallouuge alcs (CX BS,0-Z 10).
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respect to any of the other companies operating in the area or any
indication or the extent or concentration.

6. Complaint counsel have proposed no market area, "ith respect
to the ice cream prodnct line, and the reeord contains no lWlTket
share data concerning this product line. In the evaporated and
condensed Hlilk product line complaint counsel hal,-e proposed the
eastern United States ' as the appropriate Inarket area (Findings

p. 14). Howcycr , there are no market share data in the record for
this ma.rket area. The only statist.ical evidence in the record with
respect to this prodnct Jjue is for the "Cnited States as a whole , and
indicates that in 1958 the four largest companies (not identified in
the record) accounted for 50% of the 'Talne of shipments of concen-

trated milk products (including evaporated and condensed milk)

in the United States (CX 424 , p. 11). This represents a decline from
the 1954 "market : sha1'e of 550/0 for the four largest companies.

Since respondent WftS not engaged in this product line prior to
1961 , it js clear that it was not among the ranks of the "big four.
:K01' is any claim made that \Yesten-iile ranked among the top four
companies. On the contrary, it is clear that IVcsterville did not cven
rank mllong the 50 largest cOlllpanies and that it ,,-as one of the
smaller factors in the inclustryYo

Other Ohio Acquisitions
7. Since 1950 respondent has aequired 11 ot.her dairy companies in

Ohio , in addition to IV cstervi1e Creamery. IYith it fcw exceptions

these were small companies , which 'were not corporntions and as t.o
which /it is conceded there is no proof or interstate COlnmerC8. The
noncorporate acquisitions include: (t1) Claggett Dairy of Kewark
which was acquired in 1\la1'ch 1951 for $lG OOO , and was a distribu-
tor of respondent's milk products (CX 48): (b) Duncan Dairy of
Cones,'i1c , which was acquired in Octobcr 1951 for $1,'100 , and had
one milk route (CX 64); (c) Xorwalk Pure Milk Co. of Xor",alk

hich "'as acquired in May 1952 for $18 000 , had total sales of ap-
proximately $163 000 and was operating at a loss (CX '1); (d)
Dayton Ice Cream Co. of Dayton, which was acquired in N oyember

1952 for approximately $20 000 and had sales of approximatel:'
000 ga.llolls of ice Crea111 annually and 100 gallons of milk daily

(CX D); (e) Dumnyer Dairy of Lindsey, which was acquired ill

120 The total "Value of shipments of all 148 companies in the concentrated mil;: industry
in 1958 was $769, 552, 000, with the top four companies ae-counting for nnnual shipmcnt",
averaging appro;tjmatcly $96, 000 000 each and the top 50 companies accounting for
aDnual shipments averaging approximfLtely 314 000, 000 each. Westervile s total sales of
concentrated mHk products (which l'pres€nted 75% of its mles) were approximately
$10, 000, 000 in 1\J61.
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Tune 1954 for $50 000 and had mill, sales of approximately 1 200
g,tllons per day (eX 98) ; and (f) Spring Grove Dairy of Green-
fjeld , which was acquired in .January 1056 for approximately 88 000
and sold approximately 5 000 gallons of ice cream annually (CX
126; R 830). It is conceded that the record fails to establish that
any of the foregoing noncorporate companies was engaged in inter-
state commerce.

8. ,Vith one exception , the Ohio corporations acquired by respond-
ent were likewise relatively small companies. These include: (a)
Gray & ,Vhitc of Tiffn , which was in the bntter , eggs and poultry
business and \YaS acquired in April 1953 for $20 000 (CX 15);
(b) Linton & Linton, Inc. of ,Yilmingt.on , Tlhose ice cream business
was acquired in October 1953 for $20 000 , and had annual sales
of approximately 40 000 gallons (CX 13; R. 777); (c) Grocer

Dair:r, Inc., of Dayton , which was acquired in .J anuary 19GG for
$65,000 and sold approximately 63 000 gallons of ice cream rmnually
and 750 gallons of milk daily (CX 39); Smith Kool Dairy of

Bucyl'us

, -

which was llcqllired in April 19(-O for less than 820 000
and sold approximately 14 000 gallons of milk a month (CX 374) ;
and (e) Lindner Ice Cream Co. of Xorwood , which was the only
sizeable accluisLtion and 'iyill be hereinafter separately discussed.
Complaint counsel concede that the record fails to establish
engagement in interstate commerce by Groce.r s Dairy and Smith
1\001 Dairy. The oniy evidence of interstat.e COllnnerce as to Linton
& Linton is that it purchased some bottled milk from respondenes
Cincinnati plant which , in turn , receiyed its 1'8-''\ milk from a ::nilk
shed extending into I\:entuehT. The record contains no eFide,nce as
to Linton & Linton s market position in any l'e1eTant lnnrl p.t. lie--
spondent sold some ice crealn in Linton 8: Llnt- (!1 s difCtri1mt;on :,l'P:t
(E. 779), but the record docs not disclose its llwl'l;:et position in the
area. The only l"ciclence of inter tate ('01111er('8 concerning Gray &
,Yhite is that it m:l.': have distributed sorne indeterminate amonnt
of its products intoPennsylmnia (CX 15-0). The only market
share data pertaining to it is that its sales of butte!' amounted to
approximat.ely G% of tbe butter consumed in t.he nort.hern Ohio
arca in lD02 (CX 15- Q). Hesponrlent did not soJ1 any butter in Gmy

& .

White s territory (CX 15-K).
9. Since 19:28 the so-caJled nat.ional companies ha, e acquired ap-

proximately 180 dairy companies in Ohio? of which approximat.ely

21 'i'\ere acquired after 1930. :J\ost of the companies acquired \yere
very small operators. In over 100 of the trHnsactions the considera-

tion paid Iyas less than $10 000 , and ill over 60 it ;Y:lS under 3;),OOO

(CX 426-Z 19-25).
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10. The number of plants processing fluid milk in Ohio declined
from 778 in 1951 to 313 in 1961 (CX 409 , 412). Of the plants which
have ceased opera6ng, 434 had a volume under 800 gallons daily
or were in the "no volume listed" category. (See p. 496 8"pm. The
number of independent companies in Ohio processing a minillUlll of

600 gallons of milk per day has increased from 56 to '( 5 between
1953 and 1961 (RX 161-E). The number of plants manufacturing
ice cream in Ohio has declined from 291 in 1951 to 200 in 1961

(eX 409 , 412). All of the plants which have ceased operating had
a volume of under 250 000 gallons annually or were in the ';
volume reported" category. (See p. 499 8uppa). The number of inde-
pendent companies in Ohio producing a minimum. of 230 000 gallons
of ice crealll annually has increased from IS to 22 between 19;)0 and

1961 (RX 161-C).

State H l\Ia.rket" Shares
11. \Vhile, as in a number of the othcr areas heretofore discussed

the State is not an appropriate market area as such , market sharE',

data in terms of the entire State do provide a useful background
in \vhich to gauge the probable impact of acquisitions made in pfll'ti-
cular market areas wit.hin the Statc. Thus , it appears thnt in 1038

respondent accounted for 3.9% of the value of shipments of fluid
milk in Ohio and 80/0 of the value of shipn1ents of frozcn desserts.
In that yea.r, the four national companies selling milk in Ohio ac-

counted for 32.0% of the value of shipments of fluid miJk , with thc
two largest , National Dairy and Borden accounting for 14.0% and
12. 2% respectively. The five national com panics selling frozen des-
serts in Ohio accounted for 37.7% of the value of shipments of frozen
desserts in 1958, with Borden accounting for 19.5% and :Xational
Dairy accounting for 12.40/0 (CX 425- , F). The record does not

afford a basis for comparing the 1958 standing of the tbove com-

panies with any earlier period, in terms of value of shipments , so

as to permit a determination of the trend in market shares. I-Imym-

in terms of the production of frozen desserts within the State , the
record discloses that rcspondent:s 1957 production share of 1.9%

represcnted t decline from its 1950 sha.rc of 2.4%. The production
share. of the lla.tional companies , as a. gronp, hkewise declined 1rom
38.2% in If);")!) to ;,:',(\% in HI;)! (CX cI5(- D).

N. Lhulne1' Ice OTearl1 Omnpany

The ACClllisition
1. s pr8yiollsl)' mentioned , Lindner Ice

('Illy ij;:enble Ohio company aCCjnirec1 b
Cream COlnpany js the
respondent other th
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1Vesterville. Respondent acquired the business and assets of Lindner
Ice Cream Company, a.n Ohio corporation , all June 2 , 1956 , pursuant
to an agreement dated "fay 31 , 1956 (CX 44 A-D). The considera-
tion paid was $196 800, plus payment for accounts receivable at
book value and certain inventory items at cost. The acquisition did
not include Lindner s real estate , certain items of personal property
and six rcta.il stores operat.ed by it. Lindner s total assets, as of

"larch 31, 1956 , werc $284 954. Its currcnt assets " ere $106 619 and
its current liabilities were $52 975 (CX 44-1).

. Lindner operated a plant at Norwood, Ohio, for the manu-

facture and sale of ice cream and other frozen desserts. Its net. sales
for the :year ending :March 31, 1956 were 8481 501 , on -which it had
net earnings after taxes of $9 058 (CX 44-J). Its annual gallonage
sales were 318 329 gallons of ice Cl'Canl and frozen dessert products
(CX 44-C). Lindner had about 175 to 180 customers , some of which
were located across the Ohio Hiver in the State of Kentud:;T (H.

810-12). Rcspondent concedes in its ans\ver that Lindner was en-
gaged in commerce.

Market Conditions
3. Lindner distributed its frozen products within an area of ap-

proximately 13 miles fronl its plant at Sonvood , a community Jocntec1

less than ten miles fronl Cincinnati. Lindner s distribution area in-
cluded Cincinnati (CX 'J4.-H). Hespondent opcratcd a plant in
Cincinnati , from which it distributed frozen products in competition
with Lindner. Respondent's distribution area was, hO\\ evcr, con-
siderably broader than Lindner , including not only the city of
Cincinnati and Hamilton County (in which the city is loeated),
but seven other counties in southwestern Ohio, 20 counties lying

south of Cincinnati in northern ICentucky, and eight counties lying

west of Cincinnati in southeastern Indiana (CX 44-L). There were
22 companies distributing frozen products in Lindner s territory.
In addition to respondent, the other so-calleel national companies
doing business in the area included Borden , Swift and ational
Dairy's Frcchtling Division.

4,. Complaint counsel have not proposed any specific area as being"
the relevant geographic market (Findings

, p. 

-j75). 1-1mvc\'or , sillce

the market shu,le statistics cited by them are in terms of Cincinnati
and IItlmilton County, it is assllmed that they regard this as the

appropriate area of effective competition. Respondent's pm:ition

concerning the fl.ppropl'iato geographic market is likewise not clen.l'

(Findings , p. lSO). 1-fO\yever , it apparcnt1y contends that the Lin(hw
acquisition falls 'iTithin an area \vhich it describes as ': Ial'ket Ar'

37D-- ,1-
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II" and which includes the entire States of Ohio , Indiana , and ,Vest
Virginia , and certain counties ill the States of ICentucky, Tennessee
Virginia and Pennsylvania (Findings, pp. 9, 76; R:X 82- , R,

74). --\.s ill the case of other such multi-state Inarkets

, p

oposed by
responcle,

, "

which lun-e been prm-iously cliseussed , respDndent's posi-
tion that t.his is the appropriate market is based on tho fact that
the ice cream manufacturc!'i' in the area. do not compete \fith those
in the other broad regional areas. This does not, how8\' c1' , preclude
it division of the broad regional area into smaller geographie units
which conform to the distribution patterns of the companie3 \Vhich
actually compete. \yith Olle another. In the absence of more deiiniti,-
evidence as to the distribution patterns of the. companies doing
business in the area in which Lindner and respondent distributed
the metes and bounds of t.he relenllt geogra phic ma.rket area cannot
be defined with precision. I-Iowevcl' , it is clear that it include.s at least
the city of Cincinnati and Hamilton COllnty, within which both
Lindner and respondent distribntec1 , which is the only market for
\vhich the record contains any sales statistics.

5. ,Yhile, as aboye statcd, the market share data in thc record

pertain to the Cincinnati area , such data are for the yen!' ID52
approximately fOllr years prior to respondenrs acquisition of Lindncr.
In 1952 respondent accounted for approximately 8. (1% of the iee
cream sold in the. Cincinnati market, and Lindner accounted for
approximotely 5.8% (CX 16-Z 252 , Pl'. 121- 12'h).''' The company
with the largest share of the Cincinnati market in 1952 was K at.onal
Dairy, which accounted for approximately 23. 3% of the area s sales.

The company with the seconclla1'gest share was an independent com-
pa.ny, French-Bauer, with approximately 20.4% of the market.
Swift was the third ranking comp8.ny, with approximately 8.7% of
the market. There is no evidence that Dorden "as then doing business
in the Cincinnati 8.rea.

c. There is nothing in the record to indicate ,,'hat respondent
and Lindner s market shares in the Cincinnati market were in IDJG

when the a.cquisition took p1ace , nor as to the extent of concentration
in the market at that time. Complaint conn el refer to the fact that.
Tesponclent' s sa.les from its Cineinnatl plant in 1956 ,yere 8872. 23:1

(CX 44-L), compared to Lindner s sales of 8488 610. Howe\'er , this

12 As heretofore noted, the figures included in ex IG-Z 2;32 are estimated, except fo!"
respondent' s own sales. To tne extent that respondent' s market share percentage 
compnterl from :l l.1!i,('r- e jjgn:' p ,v)1id1 is estillfc1.ec1, it too is not precise.
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as for respondent's entire distribution area in Ohio , Kentucky and
Indiana which is considerably broader than the Cincinnati markct.122

In any event, there is no universe figure in the record for 1956 , from
\,hi('11 either respondent's or Lindner s share of the lnarket ca.n
be computed.

7. Hespondent operated Lindner s plant as a separate plant until

October 1956 , when it moved Lindner s equipment to its own plant
in Cincinnati and consolidated the two operations. Following the
acquisition , respondent lost some of the accounts which Lindner had
served and was able to retain approximately 60% of Lindner s originaJ
volume (R. 811). Complaint counsel note that in 1957 , following the
acquisition , the sales of respondent's Cincinnati plant increased by
35%. However, if respondent had been able to retain Lindner s entire

olume, its sales would have increaserl by 56%. 3 Complaint counsel

further contend that the number of companies selling ice crcaln in
the Cincinnati area between 1952 ancl1956 declined by 19. This con-

tention is erroneous since the record establishes that the number of
companies distributing ice cream actually increased frOll1 20 to 23
during this period. 124 'Vith Lindner s acquisition, the number of

ice cream companies presumably declined to 22,
8. In terms of the market which respondent contends is the ap-

11lOpriate market area, viz , ::Uarket Axca II, the record discloses
that respondent s share of the production of ice cream in this ::rea
increased from 4.06% in 1950 to 0. 340/ in lD60 (EX 139-B). During
this period , respondent acquired not only Lindner , bllt Clover Dairy
(in southwestern Virginia) and Kentucky Ice Cream Company, as
wen as a number or other smalle.r ice cremn companies lying within
Area II. If not for the volume acquired from Clm-er Thiry and

Kentucky Ice Cream , responc1ent s 19(-;0 share of production in Area
II 'would have bcen 4.22%, which ollld represent an increase of only
15% between lD50 and 1960.

J!! In 1952 respondent' s total ice cream sales from its Cincinnati plant were $798, 807
(CX 288), of which $329,G15 was attributable to the Cincinnati area (CX 1G-Z 252, p.
12:2). There is no indication in the record of the proportion of respondent's 195G sales
of $872,234 (CX 2(2), which represents sales in tJ1e Cincinnati area.

:t:2 In the year prior to the acquisition, respondent's sales .were $878,234 and Lindner
were $481 501 (CX 44-J, 11). In 1037 respondent' s total snles from its Cincinnati
operation were $1 184 871 (CX 203). If it had been able to retain Lindner s volnme, its

;;a.les would have been $1 3S6 733.
)JJ According to ex 1u-z 252 , p. 122 , there were 20 companies selling ice cream 1n

Cincinnati in 1952. According to CX 44- , in 1056 there ' were 22 companies sellng in
the firea, in adrlition to Linrlner. Complaint COl:nsel D.vparently rely on ex 16-Z 252

, p.

125 , which is a list of companies distributing butter. There is no dat8. in the record for
1956, with which to compare the list of butter corupO-Jlies in 19ri2. Snch 11 comparison
would be irrelevant, in any event, since Lindner was not in tbe butter business.
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O. C01nmu,nity OJ'eall16T'Y

The Acquisition
1. Respondent acquired the business and certain of the assets of

Community Creamery, a Iontana corporation, on April 1 , 1060

pursuant to an agreement dated l\hrch 10 , 1960 (CX 373 A-Q).
The consideration paid was $372 276. The transaction also -involyed
the leasing by respondent of the real estate and c.ertain of the equip-
ment used by Community in its business, for a term of 18 years , at
a tobl rental of $1 604 000 (CX 373 R-Z 19). By a supplemental
agreement dated :\Iarch 25 , 1960 , respondent also purchased Com-
munity Creall1ery 500/ stock :interest in Community Creamery
Transport, also a J\Iontana. corporation , for the book value of snch
stock, plus $2. 500 (eX 373-Z 31). Community Creallery s current
assets, as of :Ma.rch 31 , 1950 , were $758 454 , and its current liabiJities
were $140 103 (CX 373-Z ,J9).

2. Community Creame.ry processe(l a fun line of dairy prodllcts
at its plant in ::Iissoula , ::Iontana, including fluid milk and ice

cream (CX 373-Z 36). Its net sales for the calendar year 1957 (the
1nst full year for \vhicb such figures are available) we.re 8:: 045 '1:20.

Hs sales for the nine-month period ending I\Iarch 31 \ HL)0 \vere

302 829 (eX 373-Z 38). I is net. earnings \,ere 8385 G14 in 1937 Clnd

8267 884 in the nine months ending ::Iarch 31 , 1959. The rec.ord

contains no procluc.t breakdown on fL dollar basis. However , on 

\\-

cight or quantity basis , t.he estimated breakdown \vas as follol'-
I('e creanl , 300 000 gal10ns per year; fluid milk , 2 to 3 4- mil1ion
pounds per month; butter, 500 000 pounds per :year; and cottage
cheese, 750 000 pounds pel' year (CX 37C\-Z 41; CX 459- , G).

3. Substantially al1 of COlTll11llity Creamery s supply of milk was
obtained frOlTl ::font.a.na. producers. :Howeve1' , the reeord indicates that
one farmer in Idaho may occasionally have sold a limited and un-
determined amount of fluid milk to Communit.y. Community s fillid
nlilk sales were ma.de within the State of I\Ionta.nfL However, one

of its custome1's , an independent distributor in IdallO, purchased

packaged fluid milk from Cornmnn ity at its dock in :Missonla and
l"esolcl it in Idaho (CX 459-B). Commnnity s sales to the Idaho
distributor amounted to approximately ;-3% of its fluid milk sales

(CX 4:)9-F).
3Iarket Conditions

;1-. From its plant at :Missoula , Community Creamery c1istri1Jut.ed

c1air ! products in fl. nine-county area in v, estern l\lolltanfl (CX
37;-)-2 36). Eespondent had a plnnt at Gre.at Falls lontana , from
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which it distributed milk and ice Cl'ealTI in a. portion of Comnmuit:is
territory (CX 373-2 37). \Vhile respondent distributed fluid milk
in a. 15-connty area. and ice crmnll in a 14-col1nt.y area in l)Iontalla
its fluid milk distribution area overlapped with Creamery s in only

one connty and its ice cream distribution area overlapped with Com-
lllunitis in on)y two counties (eX 373-Z 43). The ice cream distrib-
nted by respondent was manufactured at its Great Falls phnt, but
the milk which it distributed was bottled for it by an independent
cooperative at Bozeman (CX 373-Z 37). Respondent's distribution
area was generally to the north and east of Community s territory.
Including respondent, there were 13 other companies distributing
milk anel/or ice cream in some pOl'tion of Community s territory
(eX 37:)-2 36). All of these companies heel their plants in western
l\Jont:mn, except for one company ,,,hich distributed ice cremn from
ea3tel'n \\Tashington State. Respondent ,,,as the only national com
pany distributing in the area.

:J. Complaint counsel have proposed the i'oJJowing alternative
area:: , as t,he releyant market area: (a) Community's distribution
area in western lHontana , (b) the so-called "oyerlnp area the
area in ,\"hieh the distribution areas of Community and respondent
coincided , a.nd (c.) the entire State of lUontana ';becal1se it is geo-
graphically isolated from the neighboring states" (HepIy Findings
p. 1':). There appears to be no basis for considering either the nar-
row " on:rlap area" or the broad State area as a relevant market.

All that appears wit.h respect to the fanner area is that a. portion of
both Community s and respondent:s sales territory fe11 within it.
The1' e is nothing to indicate that it is an area of effective competition
in the. sense that any meaningful aggregation of companies compete
,,,ithin it. ,Vith respect to the broad State area , there is nothing to

indicate that any significant group of companies distribute throughout
the State. The mere fact that the State is "geographically isolated"
from other states does not necessarily require the conclusion that it
is al1 one market. The evidence of record indicates that the ,vestern
portion of :Montana in ,vhich Community distributed may be con-
siclel' 8(1 all appropriate market area. It may be that the area is
diyi ible into several sub-markets , but it :is immaterial whether this
is done since the record contains no market-share data either for
,ypstern Iontana or any portion thereof.

G. The only market statistiC's in the reC'ord arc for the State as a
W1101('. To the extent. that any conc.llsions concerning the acquisition
Hl'e to be made , t.hey can only be made in the light. of the ma.rket
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data pertaining to the State as a whole. The record discloses that in
1958, two years before its acquisition of Community, respondent
accounted for 24.4% of the nlue of frozen dessert shipments in Mon-
tana (CX 425-D). In the preceding year, 1957 , respondent accounted
for 24.2% of the production of frozen desserts in Montana (CX
456-M). The record does not disclose Community s share of the value
of shipments or of produc6011 in J\Iontana.. 1-1o\\8ve1', based on its
estimated annual ice cremn sales of approximately 300 000 gallons
(CX 373-2 41), its share of frozen dessert production in :\Ionbntl
would be in the order of magnitude of 9.5%.1 After only 11 months
of operation of Cremner:,/s plant, responclenes ice ercaill sales in
Montana increased by 28% over 1960 (CX 395-396).

7. There are no precise market share data for the Stnte as a ,,,hole
in the fluid milk line of commerce , since respondent did not procpss
fluid milk in the State prior to 1960 (purchasing its reqnirelnent

from another da.iry). Howcver , based on its actnal sales from its
branches at Great Falls and Billings , amounting to 8525 600 in l

);j

(CX 393), its shipments would represent npproximately 4.4% of
the value of fluid milk shipments in IolltanaYG Other data in the

record, based on per capita consumption rates inc1icntes that: 1'('-

spondent s share of milk sales in lontana was somewhere beh\ cen
94% and 6.45% prior to its aC'luisition of Community (CX 4H- B).

"\Vhilc this fip:nre is subject to a possible error of as mnch as :")O)C'

(R. '1721-2) it ) together "with the figure of 4.4% cited above , pro-

vides some L:1.81S for obtaining an approximation of the relative.
position of respondent ,yithin the State in the fluid milk line. There
are , likewise , no precise data concerning Commnnitis position in
the State in fluid milk. I-Io\Vever, based all the e\'ic1cllce that it had
total sales in 105. of 83 046 000 (CX 318-Z 38), and that its mill,
sales were a.pproximately 60%. of its total sttles (CX 43D-H), its
milk sales "Would represent approximately 15.5)b of the value of

shipments of milk in J\Iontana. as of 1958. T After only 11 months of

operations of Comll11nity s plant, respondent's milk sales in )'fnn-
tana increased by 270% o\'e1' 1960 (CX 395-89G).

Other :JIontanR Acquisi60ns

8. Respondent acqnirec1 three other dairy campa.nies in J\fonbna
after 1950 , in addition to COllmunit:v Creamery. Comp1nint con!lsel
concede that the record fai1s to estrblish that any of these companies

lZ5The examiner bas llsed the 1957 State prodl1etJon fignre of 3, 176,000 gallons (CX
456-:M), as the universe fignre in computing the above percentage.

J2ll Tbe universe figure of $11, 500, 000 is taken from ex 425-
12 Same as footnote 126.
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was enga,gcd in interestate commerce. Two of them were not cor-
porations. The first of the acquisitions was Pioneer Dairy of Great
Falls, which was acquired in June 1960 , about t\"o months after the
acquisition of Communit.y Creamery (CX 377 A-K). Pioneer Dairy,
r. lontana. corporation , distributed milk principally in the eity of
Great FaJls (CX 377-2 2). Its sales for the year ending June 30
H)GO \ ",yere approximately $C\SS OOO (CX 377-2 5). The sceond com-
pany acquired was Billings Dairy & Creamery of Billings , l\Iont
a partnership, which was acquired on September 1, 1960 (CX 381

)n. This company distributed milk and ice crcam in an area
aronnd Billings. Its net sales for the )'ear cnding April 30, 1960
,\'re $1 540 000 (CX 381-2 9). The third company acquired was
1-1enno Products Co. of Butte, a single proprietorshi p\ which re-

spondent acquired on May 1 , 1961 (CX 386 A- J). Henne was a
distributor of the milk and ice c.realn products of responc1enCs Com-
11nnity Creamery Division and hacl fonne,rly been ,l distributor of
Community Creamery (CX ;:386-Z 14). Its llet sales for the year
ending August 31 , 1960 , were 81 138 577 (CX :-jSG-Z 17).

D. Hespcnclent' s fluid milk alcs ill the-fiscal yea,), encling Febru-
ary 28, IDG1 increased to 4 30:2 7g2 gallons from 80- :Yi:5 gallons in the
preyious year , or an increase of '1-35%. Such increase reflected sales
of only 11 months for Community s pbnt, 9 months for Pioneer
plant , 6 months for Billings' plant, and none of the bnsiness ac-
qnil'ed from Henne. During the same perio(l its ice ere,am sale,
increased to 1 099 922 gallons from 771;777 gallons, or an increase

of 42.5% (CX 395--:196). Such increase 1ike isG docs not giyc fnll
efrect to the gallonage acquired from other COIn panics. Respondent'
rrwrket share in the fluid milk line in J\Iontana in 1061 mflY be

estimated as being between 2670 and 347" (CX 444-10), without the
benefit of a full year s operation of acquired plants 01' companies.
Eyen making the maximum adjustment for possible enol' which
respondent contencls exists in these percentage estimates, respond-
ent' s State market sharc w011ld be between 1870 and 24% in 1961.
During the decade from 1951 to 1961 the number 01 milk plant.s in
:.Iontana declined from 166 to 61 , and the number of iee cream
plants from 57 to 52.

P. James S. JieT'J'itt Company

The Acquisition
1. On September 3 , 1958 , respondent acquired certain of t.he assets

(including trucks and ice cream cabinets) of James S. l\lerritt Com-
pany, a :\lissouri corporation (CX 352 A-B), for a consideration of
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$55 91)0. The assets acquired were those used by the seller in the sale
of bulk and package ice cream. The transaction did not include that
part of the seller s asset.s and business which was devoted to the pro-
duction and sale of frozen novelties , other than ice cream. The seller
retained and continued to operate its frozen novelty business.

l\Jarket COllc1itions

2. At the time of the acquisition , Merritt distributed its products
principally in the Kansas City metropoJitan arca (CX 352-C). Its
sales of bulk a.nd package ice cream products amounted to approxi-
mately 400 000 gallons annually (eX 35'2"-\). Iiespondent distribnted
on1y a small amount of ice eream in the Kansas City area from its
phnt at SedaJia , J\Jjssolll'i. It served four cnstomers in the Kansas
City area and its ice cream sales amounted to approximately 10 000
gallons annually (CX 3,j2-B). There were ttpproximately 16 other
companies serving the Kansas City nreR jth ice cream. Included in
this gronp ere Nat. ional Da.iry, Borden Foremost Fairmont and
Arrlen (CX 352 C-D).

:L Complaint cOllnse1 contcnd that the I\:ansas City metropolitan
area is t.he market area relevant to this acquisit.ion (Reply Findings
p. 11). Respondent contends (hd the relennt area of eifecti,-e C011-
pehtioll is a. multi-Sta.te. flrea consisting of Illinois , Iowa 1\J1ssou1'i
Kebraska , I\:ansas , OkJahoma and portions of ,Yisconsin , 1\finnesota
and South Dakota , "hieh respondent refers to as " :Markct Area I"
(Findings , p. 77). The fact that manufacturers in this aTea may not
compete with manufacturers in adjacent regiona.l areas is not, as re-
spondent contends, a suffcient basis for conclllding that it is an

appropriate market area. It is the opinion and finding of the examiner
thnt the I(ansas Cit:r metropolitan area is the most appropriate mar-
ket area in hich to 'weigh the competitive ilnpact of the ::lerritt
(1eqnisition.

:1. The record contains no market share data from whieh the market
position of respondent or of :Jlerritt in the K,ansas City area ca.n be
determined as of tIle time of the acquisition or at any earlier or
subsequent period. The record likmvise conta.ins no statistical data
froni. 'which the extent of concentration in this market ca.n be deter-
mined. It does appear, however , that since 1030 the so-called national
eompanies ha,-e acquired fin" of the independent companies distribut-
ing frozen dairy products in Kansas City (CX 426-Z 50 , 51).

Q. AJ'den FUY1is Co. (Linwood J)i 'i8ion)

The Acquisition
1. c\.s previously noted (1'. 604), respondcnt acquired Arden
lvern-Fussell Di, ision of Alexa.ndria , Virginia" on June 1 \ 1960
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pursuant to an agreement dated ::1a.y 19, 1960. By a separate fLgree
ment of tIle same elate, respondent also acquired the business fmd
certain of the assets of Arden s Ljn ood Division, operating out of
ICansas City, 1fjssouri (CX 378 A-E). The transfer became effective
June 6 , 1960. The total consideration paid does not appear from the
record. However, it included payment for accounts and notes re-
ceivable of approximately $108 000 and fixed assets amOlmting to

a.pproximately $;237,000. Among the assets acquired by respondent
was Arclen s E::allsas City plant. The plant ,,,as old and ineffcienL and
was closed immediately folJowing the acquisition , its production bc
iug transferred to responc1ellt s plant at Sednlin , )'Iissouri (eX
378-K).

2. During the ealendar year 1959 , Arden s Linwood Division sold
655 569 gallons of ice cream and other frozen desserts, its net do11aT
sales amonnting to $S44 D65 (CX 378-1). The Linwood Division
sustained fl, loss in two of the fonr years frorn 1957 to 19GO the
amount of its profit in the two profitable years being small. Its net
profit in 1959 was $4 213. In the preceding-year , 1058 , it sustained a
loss of $1 G08 , and in the period from Ja,nuary 1 , 1960 ) to June 5
1960, it lost $1 961.

3. The Linwood Division sold its prodncts principally in the KflllSJS

City metropolitan area , inc1uding I\.ansas City, Iissouri, and the
adjoining suburbs in the State of Kansas (eX 378-G). Com plaint
counsel contend that Arc1en s Lin\yoocl Division was engaged in com-
merce by virtue of its sales in Kansas. Ko issue is raised by respond-
ent concerning the acquired compa, s engagement in commerce.

Market Conditions
4. As mentioned above , Linwood's principal distribution area, was

in the Kansas City metropolitan area. 110wever , it also served some
portions of northern and central Missouri (CX 3,8-G). Respondent
distributed ice cream and frozen products in competition with Lin-
wood from its pla,nt in Scc1alia , ?dissonri. There were approximately
30 other companies selling ice cream and other frozen dessert prod-
uets in various port.ions of Linwoocl.s distribution area, (eX 878

1-I). Included in this group were such national cOlnpanies as Na-
tional Dairy, Borden, Foremost, Fairmont and S\yift. Complaint
counsel contend that the Kansas City met.ropolitan area is the ap-

propriate geographic market in which to measure the competitive

impa.et of the Linwood ac.quisition. As in the case of the )lerritt
a.cquisition, respondent c.ontends that the multi-State area which it
describes as ")larket Area r is the appropriate market area. It is
the conclusion and finding of the examiner that the ICansas Ci 
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metropo1itan area. is the most appropriate area in which to weigh the
competitive impact of the Linwood acquisition.

5. The record contains no statistica.l data from ,vhich the Jnarket
shares of the acquired and acquiring companies, or the extent of

concentration in the I\:ansas City area , can be detern1ined. All that
appears is that LinwoocFs volume in that area was approximately
600 000 gallons in the period just prior to its acquisition (CX 378 K).
"Thile respondent:s sales fl'0111 its Seda.lia plant were 1 842 233 g(lnOll
in the fiscal year ending February 28 , 1961 (CX 378 I), the recorcl

does not disclose "\yhat part of this yolumc represented sales in the
Kansas City al'ea. S It does appear that in 1958 , just prior to its
acquisition of Ierritt: respondent served fonr customers in the
Kansas City area , with a- total volume of approximately 10 000 gal-
lons annually (CX 352-D). In September 1958 , it acquired Merritt'
bulk and package iee cream business , \\.ith a volume of approximately
400 000 gallons anmmlly (CX 352 A). Ho"ever, in the absence of

evidence as to the total volume of frozen prod nets sold in the l ansas
City area , it is not possible to determine either Lin\yoocrS or rospond-
enfs market share in the J\anSflS City metropolitan fire,fl.

R. C/atelcay O?'ea'J1tel'Y 007npany

The A.cquisition
1. Hesponelent acquired the business anel certain of the assets of

Gate\vay Creamery Company, n. 1\Iissouri corporation , 011 October 6
1954, pnrsmmt to an agreement dated September 28 , 1954 (CX 19

D). The consideration paid "as $120 000. Gateway processed and
distributed milk , cream , cottage cheese, ice creaTn and other frozen
desserts (CX lD-Z H). The record docs not disclose what its total
dollar sales were. 1-1o\Y81'or, it does appear that its annual milk sa-1es

were approximately ;'500 000 gallons and its annual ice cream sales
were approximately 190 000 gallons in the three-year period prior
to its acquisition (CX 19-217 19).

Market Conditions
2. Gateway distributed its milk products within a radius of 18 miles

from its plant at .Joplin , in southwestern lissouri (CX 19-2 14). Its
distribution area included GaJena , Kansas (CX 19-2 18). Gateway
distributed its ice cream products in a larger Rrea including not only

the Joplin area but Pittslmrg and Oswcgo , I\:ansas; Vinita, 01do.-

homa; and Spl'ingdale , Arkansas (CX lD- 14). Respondent sold

The Sedalia plant distributed its products in a 3S.county area in central and
western Missouri , and in a 3.county area in eastern Kansas (CX 37S-M).
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mi1k and frozen products in the same general area as Gateway. How-
ever, its distribution area. was 11111Ch broader than that of the ac-

quired company (CX 19- 25). The milk nd frozell products sold by
respondent were produced at its SedaJifl plant. There were approxi.
mately 28 other companies distributing milk or ice cream in various
portions of Gateway s territory (CX 19- 15). Among the other
national companies selling in Gate"a:/s territory were ational
Dairy, Foremost and Swift.

3. Complaint ('oun el cont.end that t.he geographic market relevant
to the Gateway acquisition is Gatewa:is clistrilmtion area "in and
a.round Jop1in in southwestern iissoul'i (Reply Findings, p. 15).

H.espondent does not propose any specific gcogntphic market with
respect to the fluid milk product line. It proposes the multi-State
"1\larket Area I " discussed above, as the appropriate market in the
ice cream product line (Findings , pp. 76-78. : 80). It is the conclusion
and finding of the examiner that the area aronnd Joplin , 1\fissouri
is an appropriate geographic market in 'Thich to weigh the com-

petitiye impact of the Gateway acquisition in the fluid milk product
line. The area relevant to the ice cream product line is somewhat
broader, but ('an not be det.ermine,d precisely on the basis of the
limited eddence in the record. In any e,-enL since t.he record conta,ins
no market share data, for the ice cream product line in either the

op1in area or in any broader area around .J oplin, it is unnece,ssary
t.o attempt to delimit precisely the geographic market relevant to the
ice cream product line.

4. The record contains no precise market share data for the fluid
milk product line. 11owe,- , based on the estimated population and
pel' capita 111ilk consnmption in its distribution area , Gatewais share
of the Joplin market may be estimated as being of the order of
mag11itude of 11% to 13% (CX 454). Although , as mentioned above
respondent distribute.d fluid milk in Gateway's territory, the record
contains no evide,nce as to its market share either in Gateway s ter-
ritory or in the much broader area in l\Iissouri, Kfllsas and Oklahoma
in ,..hich respondent c1istributed. 129 The record contains no statistical
data. from which concentration in the re.lc\ ant milk market can be

determined. As prcviously mentioned , Lhe rccord likewise contains no
statistica.l dahL from ,,-hich market hares or concentration in the

l('e crem11 prodnct line can be determined in Gateway s distribution
area or any portion thereof.

J28 Respondent' s mnk distrlhution are:: included 5 counties in )fjssouri, 8 conn ties in
Kansas and 17 counties in Oklahoma (CX 19-Z 25).
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Other )Iissouri Acquisitions
5. In addit.ion to its acquisition of Ierritt, Linwood and Gate1yay,

which \lere corporations claimed to be in commerce, respondent
acquired eight other l\Iissouri companies , which ,ycre either ll'Jt cor-
porations or Ivhic.h complaint coullsel concede were not engage.c1 in
commerce. ",Vith two or three exceptions , these we.re -vcry small com-
pa.nies and TI-cre flcqllirec1 for a nominal consideration. The nOll-
corporate enterprises acquired by respondent in JHissonri were: Larta
RancIl Dairy, ",Yelcller Ice Cream Company, Ic-,'\111st.el' Brotllers
Creamery Co. IIarris Dairy, .John N. CosteJlo Compan , and Steele
Ice Cream Compan: . Only in the case of Costello and Steele is it
contended t.hat the non-corporate acqnirecl companies were en agecl
in commerce. Cost.ello was the lfrgest of these companies, being'
acqnire.c1 for a consideration of 8;J69 000 (CX 113-A). It sold a
frozen de.ssert known as ::1e11orine, in St. Louis flnd adjacent ter-

ritory (CX 113-V). ,Yhile the record indicates that in 19;) (some
two or three years prior to the Costello acquisition) respondent had
flppl'o \jmf!tcJy 10:;;' of the 81' Louis ice cream l1nrket. (CX lG-Z 2;')2
p. .1.'38) them is no evidence, ns to Cnstc.11o s share of the market in
either 1952 or at the time of its ac()uisit.ion. The, record contains no
evidence of market shares or concentration in the case of the ot-he.
c.oInpany chimed to br in comm.erce

, -

, Steele s Ice C)'C',lln
Comprmy.

G. The t.wo corporations acquired by respondent. in l\Iissonri were
Central Dair)- Inc. of Colnmbia , and BiniI' Cit.'- Dair)' Inc. of Han-
njbal , \'Iith respect to both of \yhich complaint couDseJ concede that
interstate commerce has not been proven. Central Dairy waf' acquired
by respondent jn October 1D59 for a consideration of approximately
$76 000 (CX 3(j2 D). Wl1ile Central ycas substantia1 faeto)' in a
number of the. communities aronnd Col11mbia Iissollri, where it
distributed milk, ice eream and cottage cheese (CX :i(-i2-F), it had
operated at a Joss in four out of the fiye years prior to its acqnjsition
by respondent , with its 10sses totalling almost 8100 000 (CX 36 G).
The sa 1e by Central to respondent ,yas made after Central had been
a.dvised by the. Commission that it contemplnted no proceeding to
declare the sale illegal (CX 3(j2-L). Blnff Cit), Dairy was acqnired
by respondent in .July H)(j1 for ft consideration in c:ccess of $2;) OOO
(CX 388-A). Bluff City was a snbstantinl factor in the fluid milk
product line in the area around IIanniba1. Iissonri

, \\'

hereit distrib-
uted (CX 450). Hespondcnt distribnted olll 7 de minimis qlU ntities
of dairy prodncts in Bluff City's territory (CX :J88-0). The reran)
does not disclose its oyer-al1 market position jn the a.rea.
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7. Since 1025 , six so-called national companies have acquired ap-
proximately 7 i5 dairy com panics in .M issoul'i. Sixteen of these acquisi-
tions were made since 1050 , with respondent accounting for 11 of
them (CX 42(j Z 50-52). The number of milk plants in Missouri has
declined Jrom 321 to 126 between 1051 and 1961 (CX 409, 412).

Substantially all of the plants 'which ceased openlting had a volume
under bOO gallolls n. clay or ,yerB small plants in the No Volume
I..iste(F category. The lllunber of ice cream plants in 1issouri has
declined from 111 to 84 between 1051 and 1061 (CX 409 , 412). Except
for Un'ee plants, all of the plants ,vhich ceased operating had a
volume of less than 250 000 gallons annually or were in the "

Volurne Heportecr' category.

State " Market" Shares

8. Respondent operates milk and ice cream plants at Sedalia, St.

Joseph and St. Louis. The distribution are" of the St. Louis plant is
primarily in Ilinois and Indiana (CX 440-D). In 1950 respondent
accounted for 10. 1 % of the frozen desserts produced in the State of
ljssonri. 13y 1037 its share of production in the State had increased

to 13.8% (CX 456-1'). The record contains no data as to respondent'
market position in the State in the fluid milk product line prior to
1058. In that year respondent accounted lor 2.1 % of the value of ship-
me.nts of fluicl1nilk in Iissouri (CX 425 F). Five national c01npanies

accounted for 4:1.250 of the value of shipments of fluid milk in the
State of :\lissoul'i in 1958 , with National Dairy and :Foremost Dairy
having the largest sha.res , viz , 17.6% and 12.1 %, and respondent hav-
ing the smallest share among the national companies. In the frozen
de1:sert product line, respondent accounted for 15.8% of the value
of sJ1ipments in :Missouri in 1958 (eX 425-D). Six national com
panies accounted for '11. 3% of the value of frozen dessert shipments
in that year, \\Tith respondent having the largest share.

S. Yallev (/i'e((;Jwry Oompany, Inc.
The Acquisition

1. On :\Iay 10 , 1956 , respondent (through its ",holly owned subsidi-
ary Hussell Creamery Co. ) purchased certain of the assets of Val1ey
Cremnery Company, Inc., of East Grand Forks , l\linnesota. The
record does not indicate the State in Vd1ich Va.lley Creamery was in-
corporated. ,VhiJe VaJJey CI'C,tmel'Y processed and distriblltecl a broad
line of dairy products , respondent lcqnired only eertajn of the assets

devoted to the c1istribntlon of ice cr2am Hnd frozen desserts. The
consideration pnid ITHS approximately ;)S )OO for certain trucks and
ice ('ream c;lbillets , plus the leasi lg of refl'igerntEocl sto l'age space in
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Valley Crean1cry s plant for hyo years at a rental of $300 per month
(CX 41 A-C). Val1ey Creamery s tobll sales ill the 12-mollth period

ending SepternlJer HF)() ,yere $553 834, of which 80/0 or $47 106
represented the sale of frozen products (CX 41-F). Although Valley
Crcmnery so1d some frozen products at wholesale. , most of its sales
were lnade through its QI'IH retail stores.

. Respondent. 11,1(le th-' anjulsitioll of YnlJe.y Creameris ice cream
business in order to obtain more sl1itnble storage space for its distrib
nt-iug branch at Thief Hi,-er FaJls. Valley Creamery agreed to lease
storage room in its plant nt Enst. Grand Forks to respondent on con-
dition that respoll(lent "\Y(m1d t'Lke O\'er its small w'holesale ice Cl'eflll
distribution (CX :1- F). I ollO\ying the flcquisition , respondent opel'
flted its former Thief I r Falls distribution frOlll the Valley
Creamery plant.

l\larket Conditions
3. Valley Creamery di tl'ilJlted frozen products in the tOVll1S of

East Grand Forks , Crook ton , and Hed Lake Falls in 3Iinncsota , and
in an area in North Dakota bonnclcd by Lakota , Langdon , I-Iamilton
and Grand Forks (CX -1-G). Respondent sold no dairy products in
the area served by Valley Creamer,), exce.pt for one account in Red
Lake Falls and one in Crookston Iinnesota (CX 41 D). There were

five other dairy companies distributing irozen products in Valley

Creamery s territory. Complaint connsel haye proposed no geographic
area as the relevant market aTea-. The record contains no statistical
data irom Vlhich the market shares of the acquired and acquiring

companies , or the extent of concentration, in any area served by
Yalley Creamery can be flscel'tained.

Other Acquisitions
4. In addition to aequiring Valley Creamery s ice cream business

respondent acqnil'ed three other companies in ::finnesota. Two of
these companies were corporations Vlith respect to which complaint
counsel concede that the record fails to establish engagement in com-
merce. These were Bay Vimr-Zcnith Dairies, Inc., and Excel Ice
Creanl Company, Inc. Bay Vimy , whic.h processed and distributed
fluid milk products within the city of Dulnth , was acqnired in

November 1960 for a consideration of $50 000 (CX 382 A-G). Bay
Yiew s annual sales during the period fronl 1957 to 1960 were between
$390 000 ,md $370 000 , on which it snstainedlosses of between $18 000
and $10 000 annually (CX 382 .J-O). The record contains no data as
to Bay View s market position in the Duluth area. Prior to the ac-
quisition , respondent did not sell in Dulnth. Excel Ice Cream Com-
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pany manufactured ice crea.m and distributed both 1nilk and ice
cream \\ithin a radius of 25 miles from l-lutchinson , :;finnesota. It
\\:as acquired on l\lay 1 , 1961 , for a consideration of approximately
$:28 000 (CX 3f

;)-

). Excel's allnual sales \\ere around $100 000 , on
-.yhieh it sustained a loss in each of the five yearb prior to its acquisi-
tion , except for 1961 when it shmyed a profit of $:)15.00 (CX 385

L). The I'ecord contains no data as to ExeeFs market position. Re-
spondent sold frozen products to only two aecounts in Excel's trade
area (eX 38;3-1-1).

5. The third company acquired by respondent in :Minnesota 'vas
Hussell Creamery Co. , a Iinnesota. corporation, which respondent
acqniredl\arch 1 , 195:3 (CX 28 A-I). The acquisition actually in-
volved Russell and four affliated companies, one a corporation and
the other three p ltllerships (CX 29 A-H; CX 125 A-K). Russell
Creamery was engaged in the manufacture and sale of frozen desserts
in the area of Bra.inerd Jinnesota. The other corporation , Brainerd
Dairy Inc. , \fas engaged in the processing and distribution of fluid
milk products in the Brainerd area. The three partnerships, all

known as Rnssell Crea1nery Co. \\ere engaged , respectively, in the
mannfacture and sale of ice cremn and milk products in the area of
Superior, 'Viscol1sin , and in the distribution of ice crcanl manu-
factured by the Russell corporation , in Bemidji and Fergus Falls
linnesota. The consideration paid for the two corporations was 6 670

shares of responc1el1t s stock (valued at approximately $50 a sha1'e),
and that paid for the partnership assets was S,OO OOO (CX 28-
29- , l:2 E). The combined sales of all companies in 195:1 was in
excess of S2 500 OOO, on which they realized a profit of $235 000 (CX
28-Z 31). Complaint counsel concede that nODe of the corporations
was engaged in commerce , and that. only the 'Yisconsin partnership
(which sold in severall\linnesota towns) was in commerce. Prior to
this acquisition respondent was not engaged in the sale of da.iry prod-
ucts in Iinnesota or in any portion of 'Visconsin served by Russell

(eX 125- ). The record contains no market share data for any of
the linssell companie.s.

State "J\IarkeC Shares
G. In 1958 respondent accounted for 0.3% of the value of ship-

ments of fluid milk and 4.0% of the value of shipments of frozen
desserts in :Minnesota (CX 456 D, F). Three nationa.l companies ac-
counted for 7.3% of the value of shipments of fluid milk , with re-
spondent having the smallest sha1'e. Fonr nationa. l companies ac-
counted for 25.9% of the \'aluc of shipments of frozen desserts , the
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top two cvmpanies accounting for 10% e.ac.h , respondent being the
third ranking company. In terms of the production of frozen desserts
in ::Iinnesota, l'espondent s share increased fl'Olll nothing prior to
195+ to 2.9% in 1957 (CX 456-F).
T. A. L. Bl'Wl1und Cmnpany

The Acquisition
1. Respondent purchased the business a,nd assets of . L. Brumunc1

Company, an Illinois corporation , on October 1 , 1951 , for a considera-
tion of approximately $73 000 (CX 2 A-Z 2). The tmnsaction also in-
volyecl the leasing of a portion of Bnnnund' s premises at a rental of
$100.00 a month. Brumund was engaged in processing and distribut-
ing fluid milk products and ice cream (CX 2-2). Its total aruma!
sales were approximate.Jy 8500 000. The record contains no break-

dmnl of its sales , as bet,\"een fluid milk products and ice creanl
products.

farket Conditions

2. The record is not entirely clear as to Brulllund:s distribution
area. There is evidence that its sales "were Inade entirely in Lake
County, Illinois (CX 2-Z). Hm,eycr , since three of the ice cream
cabinets which it sold to respondent were loeated in ,\Tisconsin (CX

G, H), it seems likely that it hnd a few ice cream customers in that
State. The extent or regularity of such extra-State sales do not appear
from the record. Respondent sold fluid milk and ice creanl in
Brumuncrs territory from its plant in ,Vankega.n. :However, its distri-
bution area was mneh broader than that of Brumund , including Lake
JcHenry a,nd Cook Counties. Its sales in this area in the fiscal year

ending February 28 , 1951 , :unollntec1 to 81 8:37 269 , of which $1 485 728

involved milk prodllds and 8351 487 involved frozen products (CX
Z G). SO far as appears from the reeoI'd , the only other nationa.l

compnnies distributing in Hrumund' s territory in 1951 were ational
Dairy and Borden , vi'ith the former distributing only frozen products
(CX 195- , pp. 3 , 17).

3. Complaint counsel have proposed no specific area , as being the
appropriate geographic market a.reu, in which to weigh the impa,ct of
the Erumuncl acquisit.ion. The record cont.ains no statistical data for
Lake, County as a whole , "hich was Brumuncrs area, of distribution.
The on1y market data in the record is for the ,Vaukegan-North
Chicago area in Lake County. Such clatrL consists of a consumer sur-
vey conducted by respondent in Angnst 1951 , and js based on inter-
vie\ys with 557 fa.milies (CX 195- , p. 5), constituting less than 5%
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of the popu1a.tion of the area. 0 The survey does not disclose actual

quantities pure-hased by those intervic\Ved , but. merely the brands
whieh they purchased. According to the survey, 22% of those inter-
vie\Vecl purchasec1l'esponc1ent/s brand of milk in their homes anc116%
purchased Brumuncrs brand. Approximately 43% purchased the
brand of a local eoopprative. Of those interviewed who purchased
rnilk from the retail tores , respondent:s brand accounted for 12%
of such purchases and Brul1und' s brand 490. In the ice cream product
line , the survey discloses that of purchases rnacle through retail stores
respondent' s brand , ccollnted for 11% and Brumund' s 9% (CX 19;'5-

, pp. 1 , 17). A later survey concluded by respondcnt in February
1955 , foJ1o\Ving its acquisition of Brul1unc1, reveals that of those
interviewed 28.47 had pnrclmsed their home delivered milk from
respondent , as compared to 380/0 whieh had pnrc1w.sed milk from both
respondent and Brml111d in 1931; similarly, purchases of respond
enfs brand of ice cream through stores had declined to 12% from the
20% which it. and Brmnund together accounted :for in 1951 (CX 195
lOp. 5 , 24).

Ot hl' Illinois ACCJuisitions

4. Respondent acquired 12 other dairy compa,nies in Illinois. "\Vit.h a
fe\\' exceptions , the,se were very small companies, for \vhich the con-

sideration paid was a.ronnd $10 000 or less, In this category were:

Fairfield Ice 8: Co:ll Co. Bianncci Ice Cream Co. , Ca.l1ison Dairy,
Hnnscn s Dairy, Buchanan Fanns) Inc. , I-Iome Dairy, Stransc1ale
Fa.rrn Products , and Schuyler Dairy. Among the slightly larger com-
panies , \vhich \yere equired for considerations ranging from $22 500
to SEj8 OOO ) \\e1'8 1\lic1vale Dairy Farm , ",Vilson lee Cream Co. , and
C. E. Thompson Company. Except for Buchanan and Thompson
none oJ the abo\ namec1 corapanies \\ere c.orporations , and c.omphint
counsel conce,de that the record fails to estabJish that any of them
was engaged in commerce. The only ITally s1zeable company acquired
in Illinois was .John K. Costello Company, which was not a corpora-
tion but \yhieh it is contended \Vas engaged in eommcrce. As prev-
iOllsly me,ntionec1 in connection with the :Jlissol1l'i acquisitions , Cos-
tello had a plnllt in St,. LOllis , bllt the company a1so so1d frozen
clessE'rts in the eentrnJ lllinois are, a from t pJant in :Mendota , Illinois

13D Acconllng to the testimouy of !' IJondent' s IJJesident, the n lInbCl" of JWl"SOnH inter-

,iewerJ in CODsumer sUrveys condnctcd by rcsponeJent genel'llll.v averi1getl less tba:! 5%
of the pOjJulation of the v llious l1reas (R. 330). Tbe reco1'l does not discloo;e what
percentage of the pOIJ\lntion in the ' Waukegan-Korth Chicago area was interviewed in
1951. Hov,ever , in 11 Rur1'CY cononcted by respondent in 1955 , in which E:20 families were
intervje\yed, this was estimated to b8 one out of every 29 familes, or 3.4% of tl1'O

blll:::";' in tll(' .11P:L (C'X HJ. . 1'(1, 5. 10\

379-702--71--
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(CX 113-E). Costello s frozen dessert "Mellorine" had a substantial
degree of consumer acceptance in various Illinois towns (eX 215

244, 279).

State "Market" Shares
5. In 1958 respondent accounted for 7.0% of the value of shipments

of fluid milk in Illnois and 8.7% of the value of shipments of frozen
desserts (CX 425- , F). Three national companies accounted for

19.4% of the value of shipments of I!uidmilk and four national com-
panies accounted for 41.0% of the value of shipments of frozen

desserts. Hespondent ,vas the second ranking company among the
national companies in fluid milk shipments and the third ranking
company in frozen dessert shipments. In the frozen dessert product
line , respondent's share of production in the State of Illnois de
c1ined from 8. 6% in 1950 to 50/0 in 1957 (CX 456-D).

G. LagO'TWl'cino- Grupe 001npany

The Acquisition
1. By agreement dated .J uly 18 , J 952 , respondent acquired the ice

cream business conducted at the Davenport, Iowa, branch plant or
Lagomarcino-Grupe Company, an Iowa corporation (CX 7 A-D).
The consideration paid by respondent was $35 000. The seller s prin-
cipal business consisted or the distribution or produce, and its roa,

plant was at Burlington , Iowa (CX 7-0). It soJd to respondent only
the ice cream department of its branch plant at Davenport , the assets
acquired by respondent consisting principally of ice cream cabinets
trucks and several items of plant equipment (CX 7- I). Lagomnrcino
sold approximately 107 000 galJons of frozen products in 1951 , and
its dollar saJes amounted to approximately $150 000 (CX 7-0).
Market Conditions

. Lagomarcino distributed frozen products principally in the Tri-
City area of Rock Is1nnd and l\IoJine , Illinois , and Davenport , Iowa.
Its distribution in Iowa extended into the adjacent territory in Scott
and Clinton Counties (CX 7-1\). Hespondent was distributing frozen
products in the same general area as Laga1narcino from its branch

plant at Davenport , Iowa. The frozen products distributed by re-
spondent were manufacturcd in its plant at Des :Jfoines (CX 7-0).
R.espondent: s distribution a.rea included five additional onl1ties in
Iowa , and one additional county in Illinois , other than those where
Lagomarcino distributed (CX 7-N). There were 11 other dairy com
panies distributing frozen products in Lagomarcino s territo y, in-

cluding three national companies , viz , Nationnl Dairy, Borden and
Swift (CX 7-K).
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3. Complaint counsel hays proposed no specific geographic area , as
being the appropriate market aTea in which to measure the com-

petitive impact of the Lagomareino acquisition. The record contains
no market share data lor the Tri-City area or any other area in the
State of Iowa , except for the State as a whole. The statistical data
for the State of Iowa will hereinafter be discussed, following con-

sideration of the only other corporate acquisition in Iowa claimed to
be engaged in commerce.

V. Olinton Ice Ona,n Oompany

The Acquisition
1. Respondent acquired the business and certain of the assets of

Clinton Ice Cream COlnpany, an Imva corporation , on September 2
1955 , pursuant to agreement dated August 23, 1955 (CX 35 A-C).
The consideration paid by respondent was $9 400 , plus an unspecified
sum for usable inventories and accounts receivable. The assets
acquired by respondent consisted principally of ice cream cabinets
trucks a,nd certain items of plant equipment. The acquired company
sold approximately 76 000 gallons of ice creitm and other frozen

products annualJy (CX 35-II).
Market Conditions

2. Clinton Ice Cream Company manufactured ice cream and other
frozen products at its pl:mt in Clinton , Iowa, which it distributed

principally in the town of Clinton. However, it did sell to one small
account each in the towns of Albany and Fulton , Illinois (CX 35-1).
espondent served a portion of Clinton s territory from its Daven-

port, Iowa , branch. It made no sales in Clinton itself, which was the
acquired compa,nis principal distribut.ion area. However, respondent
did serve one or two accounts in Albany a.nd Fulton , Illinois , in which
Clinton sold. There were scyen other companies serving portions of
Clinton Ice Cream Compa,n:is territory, including the national C0111-

panies , National Dairy and Borden (CX 35- , I).
3. Complaint counsel have proposed no specific geographic are.a as

being the appropriate. market area in which to measure the competi-
tive impact of respondent's acquisition of Clinton Ice Cream Com-
pany. The record contains no statistical data for any area in the
State of Iowa , other than the State as a "hole. Such data is herein-
after discussed.

Other Iowa Acquisitions
4. In addition to Lagomareino- Grupc and ClintDn Ice Cream Com-

pa,ny, respondent acquired 12 other dairies in Iowa. Only one of these
compa.nies was a corporation and only one was in commerce (the lat-
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ter not being Q, cOl'porlltion). '\Vith one or two possible exceptiolls
the companies aCf)l1Ll'etl 'Ycre minlltc in ize Fuel the consideration
paid ,yas 11ll1c1' HlO ()On. ..\m(Hlg the compflJies acquired \vere: Farm
81'S Creamery, ::al)(:1' s: Sl)n D'llry, Letnei' Dairy, Spl'ingbrook Dairy,
Hed Oak Dairy, illiUcr-fIaJlscn Da.iry, Jnc. , George C. Kruse 11011e-
made. Ice Cream CO' Pat7,ller J)cliry, Eoynl lee Creitl1 Co. , Squire
Ice Cream Co. , Sholnont Ice, Cre,uil Co. ftlcl I\:rchoff Ice Cream Co.
The only C'Ol' l)ol'ation among the e \1'n8 J\IiJ1er-lIanseJ1 Dairy, as to
'Thich comp1aint cmll el concede the l'('eonl - Lils to establish engage-
ment in commerce (FindiJ1gs , p. 2:1;)). Squire lee Cream Company
inyoll' es the only Ol1e of the :ltJovo aC(llllsitions concerning which c.ml1-
plaint cOllnsel cbim tohn.ye ed:lblishcd commerce , bl1t it ,vas not a
corporation. The cOllsiclerntion paid for Squire \'flS ooo (CX
11J- \). The only c.ompany for which ,lny sizea.ble consideration paid
1YflS Shomont Ire Cream Co. , 101' which responl ent paid approxi-
mate!)' $100 000 (CX lU-A). Shomont was not :c corporation and
complaillt counsel coneede t.hat they have faDed to estnblish its en-
gagement in cornmCl'ce (Findings , p. 240).

State '; :JIarkct" Shares
5. In 1958 respondent lM.',connt.ecl for :1. 9% of the nllue of fluid milk

shipmonts and 14.7% of the value of frozen product shipments in the
State of IO\Yfl. Foul' nat)onal companies accounted for 24. 6% of the
ynl110 of shipnwnts oJ 1\l1ic1 milk , Borden Inlying t1w 1aq2' St. hl1'
,dth ) l\OjG' and respondent being hc third J'c1lkin Q' l'Omp;llY. 1"0111'

natioll,tl cOJnpanies aCcOllltf'l for :2. of the \ rtlnc of sJJipmelll-s of
fl' OZl' 11 l)r()clllcts B01'1clt lJ l,' illg tile -j,Lrgest. llcll'(, 'xit11 /( and

,polldent being t.he, EC'cond ranking COl1pllll'y (eX 42.3- : F), III the
frozen product line l'' spOnclt' llt:S share. of prO(hlctinn -ill the State oJ
Iown increased by 1. 8% from 14.2% in :1930 to 1(\.0% in 19;)7 (CX
456-F) .

,V. A'idahlsia Dairy Oompany

The '-cqnirec1 Company

1. On tTnne 10 1852 , l'esrmndent aCfluil'ec1 the business and certain
of the assets of the lH'anch plant operate.d at Beaver Fans , Pennsyl-
va.nia , b ' )ulCblusja Dniry Compnny, an Ohio corporation (CX 5

F). Ar:cblnsla Dniry\ main plant V, 8S at Snlem , 011)0 , anl1 it
operated n I nmch plant nti\!1ianc2 , Ohio (n. G07 , 60D). These pJant.s
were, not in('h c1ed in the s;1,1e to respondent. The consideration lxlic1
by respondent was apPl'OXimntl"l

y \

5(\OOO : l,vhich covered the ltcqui-
sitiOll of Andahlsin:s (1e.llH ry truck:; : lce c.rcaTl1 cr.bincts, accounts

rcce.i-nlble , inventory, nnd mil), and icE' Cl'e,lm rontes operated from
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the branch plant at Bean:T FnJJs. .i\nclah1sia s milk 3HJes were ap-
proximately $130 000 a year and Hs ice cream 8ales "'ere approxi-
mately ;200 OOO , its anrmal ice cream gnJlonage being approximately

000 galloD: (R. 617). Andal11ia s sales from its Beavel' P"lIs
bra.nch '\YPl'e made entirely ,\'ithin the State of Pennsylvania. I- Iow
ever, it recejyed its supply of l'lW mi!k principally from Ohio (H.
610 , (j36).

l\Tal'ket Conditions
2. Andntmiia nair ' di ;tl'ilJllted milk ice cream and ot.her dairy

products 1'1'01:1 its HeaTer I, alls plant in the towns of Benn'r Falls
Hochestel' and adjacpnt territory in north centra.l BC:lyel' County.
Respondent sold in competition with Andalnsin, Dairy s Dean:'l' Fa1Js
branch from its 0'""11 phllt in Pitt.slmrgh. IIo"'eve, responc1rnfs c1is-
tributinn aren COY(,l'Nl fL nmc.h 'xider a.n:m t.han Anc1fllusia s territory,
incJudin f: 16 eonntics in western Pennsylvania (C:X 5- J). The rcconl
does not c1iSclo2C tIle names or total numbe, l' of companies "which dis-
tl'ilmted in Anch ll:-ja s tel'rttory. Hmye\TLit does nppCcH tlw: tl1cl'

\'.

e1'(' cippl'ox;n::ttcl'y 1(; COJ1pl:nif's J(wtl1.ed _ ll IiC:1H' l' COl1:Hy ill l\i;" I:?

(CX 16-2 lOG , p. A-2).
:). Cc:mplninj- cnl1 hcl J1nn; 1JOt prop() Prl :'c:Y sper1fic :\1'0'a ,1" 1X::l1g

tho :IlJl)j'Ol)l'I:1U~ !.u:ogTt:phj(, .Il' C!t in ,y11ic11 t-n \Yt. igll 111(';, compctitin'
impaet o:r the \.Jlc1al1l:-jfl Dairy l:eqnisition. It is not. dear, therefore
wbd,her complaint coml:' el contr,lld th 1t the portion of Beayer Connt.y
ir " hieh AnL1nlllsia Dnil'Y c1istl'ilmrecT is the appropriate geographic
m(\ ':(d or whether they cont2nc1 tln1t the entire westeTH Pennsyhania.
llT.ain ,yhie)) respondent (1ish'iLlltec1 is the. a,ppropriat.e market. The
(mly aren for which there i5 nn)' st tjstiCflJ cbtn. in t.he record is a
l:3-cmmt.y rLJ' . in western PCllBsyh' nnia

, -

which the State of Pennsyl-
vania , for pnrposes of price cOlltl'o1 :; on nlilk , desiglHltes as the "Pitts-
burgh ::JilL: 2\InrkC'ting Area , Are:l Ko. 2. ' In ID62 the 130 eompfll1ies

doing' bnslness in t11is fl' P,l: nnc1 fo ' which the State maintained sta
tistics, reported net saJes of $10;),'217 119 (CX lG-Z 100, p. A-D).
Assmn!ng thnt, rcspondent's milk snJcs for tJ1e caJendar year 1052
',:o1'e. sllbs antinl1:v the sanle as its sales for the nscnl year ending Feh-
ruary 28 , 19. yiz, S8 091 65S (C:i J), respondent '\yonlcl hn,ve.
flpproximr tely 7, .. 0'0 th( western Pe.m1s ;lnia milk market. '-n(h-
Insia s milk sa,les of fI.ppl'OXinlfltely 8l30 OOO wonlc1 reprp ent .001 ;1(,
of t.he market. The ,u_les of t.he top 11 c0Jnpa11ies nccounted for t1p-
pl'nxj111(lf('l - ()) % oft-he arel1 ssalcs.
Ot.he.r Acquisitions

4. In addition to Anda.!m ia Dairy, respondent aCCjuired thre? other

0111P;\llif''3 (li:-tl'iJmtinp' HliJk f111(l.Ol' icr rl'rrnn i 1 thp\y",;tE'r11 PPl1ll-
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sylvania area. These were small companies , none of which was a cor-
poration. The first of the acquisitions was P. Calistri & Sons , which
was acquired in Tnne 1952 , for a consideration of approximately $74
000 (CX 80-A). This company '\'as engaged in the manufacture and
distribntion of ice cream ill the area. Charleroi , Pennsylvania. The
record contains no data as to its market position. Complaint counsel
concede that the record fails to establish the compallis engagement
in commerce. The other two companies , Petti bon Dairy of Rochester
Pennsylvania, and Dl'inkmorc Dajry of Aliquippa, Pennsylvania
were acquired in Augnst HJ53. They were owned by the same indi-
viduals and were acquired for a consideration of approximately $82
000 (CX 91-A). The milk sales of both companies amounted to ap-
proximately 8200 000 in the first six months of 1953, and their ice

cream sales amounted to approximately $58 000 in the same period

(CX 9I-C). These companies distributed their products principally
in thc towns in which their plants \\ ere located (CX 91-M). How-
evcr, they did purchase raw milk from farms in Ohio (R. 649). The
record contains no data as to their market position in the areas in

which they distributed.

State "Market" Shares
5. Respondent's dairy prodnct sales in Pennsylvania a.rc confined

to the -.vestern conn ties around Pit.tsbnrgh. Respondent' s market posi-
tion in this area in the fluid milk 1ine has been disc1lssed above. The
reeoru also contains data reflecting its relative position in the State
as a whole , in both thc fluid milk and frozen product lines. In 1958
respondent acconuted for 2.5% of the yalllB of shipments of fluid milk
in Pennsylvania and 1.5% of the ya.lne of shipments of frozen des-
serts (CX 425- , F). Four national companies accounkd for 23.
of the value of fluid milk shipments , ",ith respondent having the
smallest share. FOlll' national companies acconnted Tor 30/0 of the

yalue. of frozen dessert shipments , with ational Dairy and Fore-
most together ncconnting for 41.0%, and respondent ranking a poor
third. In terms of the pro(lnction of frozen desserts in Pennsylvania
respondenfs share in IH57 \yas 2.0%, compared to 1.8% in 1950 (CX
456-C).

X. Coca- Cola Bottling Co. of UhftO?1 FOI' , Inc. (Peerless Creamery
DIL"i, on)

The Acquisition
1. On ray 1 , 1953 , respondent acqnired the ice cream bnsiness of

Coca- Cola Bottling COmpft1:v of Clifton Forge , Inc. , a Virginia cor-
poration (CX 11 A-G). The, latter C'onc1ncted its ice cream lmsiness
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under the na11e of The Peerless Creamery. Peerless distributed milk
as we!l as ice cream (R. 849). Respondent acquired only the ice cream
port.ion of the Peerless business , including certain of the equipment
at Peerless ' plants in Clifton Forge and Covington , Virginia. The
consideration paid was 869 000 , p.1ns t.he leasing of space in the seller
plant in Covington for a pcriod of ten months at $200 a month. Peer-
less Creamery manufactured approximately 125 000 gallons of ice
cream and sherbets in 1952 , and its dollar sales were approximately
$183 000 (CX 11 A-B). It had approximately 325 cllstomers.

Market Conditions
2. Peerless Creamery distributed frozen products in the towns of

Clifton Forge and Covington and the adjacent territory in Allegheny,
Bath and Highland Counties , Virginia , and in the towns of "\Vhite

S1l1phur Springs and Lewisbnrg, ,Vest Virginia (CX 11-1). Re-
sponde.nt., whose closest plant was in "\Vashington , D. , had a dis.
tribnting branch at Stannton , Virginia , from which it sold frozen
products in competition \vith Peerless in the towns of Goshen a.nd
Brownsburg, Virginia (CX 11-1; R. 856). There ,vere eight other
companies selling in portions of Peerless ' territory. Included among
these companies was the Imperial lee Cream Divisi.on of Fairmont
Foods lind two subsidiaries of Kational Dairy. Among the independ-
ent companies competing with Peerless were: Greenbrier Dairy of
Beckley, ,Vest Virginia, which respondent acqui.red in December
1954; Ka.y s Dairy of Roanoke , which respondent acquired in Jan-
ua.ry 1955 j and Clove.r Dairy of Roanoke , ,vhich respondent acquired
in c.larch 1901.

3. Complaint counsel have proposed no specific area , as being the
appropriate geographic market in which to consider the competitive
impact of the Peerless acquisition. Such evidence as there is suggests
that the appropriate market is considerably larger than Peerless ' elis.

tribl1tion area , and would include an area. in southwestern Virginia
extending from Staunton to Roanoke, and a portion of southeastern

'Vest Virginia. 1-Iowever, in the absence of more definitive evidence

conce.rning the distribution patterns of the companies doing busine.ss
in the area , it is not possible to make an informed determination con-
cerning the metes and bOllnds of the relevant market. The record con-
t.ains no reliable statistical evidenc.e as to market shares in any speci-
fic market. The only evidence in the record as to market position is
the testimony of the manager of respondent' s '\Vashington , D. C. plant
to the effect that Peerless had "pioneered" in the ice cream business
in jis area , probabl v having 1000/0 of the business originally, and

estimating that it had "in the area of 80% of t.he volume in the area
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\vhen it ",vas acquired " although I don t have any proof. " Fairmont'
Imperial Division was estimated to be in second place, ydth "perhaps
Dye percent * 

::: *

la:vbe, it was as high as ten" (E. 8:18).

Other Acquisitions
4. As mentioned above , respondent aequired three other companies

distributing ice cream in Feerlc3s ' territory. The facts rclaUng to the
acquisition of Greenbrier Delir)' in DeC21nbcl' 1854 ha ve heretofore lJeen
c1i '.lls ec1 in detail (sup)'(( pp. 578-582). 1'11e next flCC1l1isition made by

respondent in the area was the wholesale ice cream business of Kay
of Roanoke , Inc.

, \'-

hich was aequired by respondent in January 1955

for a consideration of $19 500 (CX 2"-11). Kay s ice crcam sales
amounted to approximately $42 545, and consisted of about 30 500

gallons (CX 22-J). CompJaint counsel concede that the record fails
to establish Ka,y s engagement in commerce (Findings , p. 468). The
third company acquired in the area was Clover Creamery Co" Inc.
of Hoanoke, which 'IV as acquired by respondent on J\Iarch 1 , 10G1 , for
a consideration of 30 220 shares of respondent s stock, l/alued in

excess of $50 a share (CX 08:1 B-D). Cloyer distributed a full Jine of
dairy products, inclnding milk and ice CTeam. In 1960 Clover sold

000 000 gallons of milk and 1 000 000 gallons of ice cream , its total
net sales amounting to $6 S92 321 (C)C 383-2 43). Clm-er \vas a sub-

stantial factor in the fluid milk product line in the area served by it
(eX 445), bnt the record does not disclose its position in the ice cream
product line.. Comp1nint cOllnsel concede thnt the reeord fails to estab-
lish Clover s engagement in commerce (Findings , p. 469). Hespond-
ent, which hflS continucd to operate the CIO\"cr plant, concedes tllft
Clover was a "viable inllependent" (Finrlings , p. 94).

Y. RI:tz7n.an1L lee Cl'eam C()7/pa:ny Inc.

The Acrll1isition
1. On .June 7 1839 , respondent acqnirer1 the business and certain of

the flssets of B,itzmann Ice Cream Company, Inc. , an Indiana corpora-
tion (CX 357-X). The consl(leration paid \Vas $27 580. The acquisi-
tlon diG not inchl(le RjtzHlnnn s pbnt (CX 357-A). Despite its
name , Hit.zmann processed fmd distributed milk, as ,vell as ice cream.
Its net sales in 1957 Hnd 1858 were $153 678 and $144 318 , on which
it sustained losse.s of $7/)72 flnd 88,743 , respecth-ely (CX 357-1.). In
terms of the two principal Pl'oc1ncts distributed by it, in 1 D38 Hitz-
mo.nn sold (\G 129 gallons of milk for 80:3 484 and 40 929 gallons of
ice CTcnlll for 666 37 (CX 357- N), In response to a petition -which it
submitted to the Ferleral Trade Commission prior to the acqnisi;' ion
(CX 357 C-G), Ritzmann was advised that the Commission did not
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contemplate any proceeding to declarG the sa,
sold its a::sets to l'' ::pondent (CX 357- 1).

1\Ir.rket Conditions

. Ritzmann distribuled milk primarily in the tmvn of La-wrenc.e-

bllrQ- and the immediate yicjnity in DelU' JOrn COlllty, Inchana. It dis-
tributed ice cream in Dearborn and six other counties in southcastern
Indinna, fmcl had a sma.ll amcnmt. of distribution into the State of
Ohio (CX 3;J7 I). Respondent operatecl two routes from its pla.nt in
Cincinnati which sold some ice cream in the area served b:v Hitzmanll.
An independent distl'i1:mtor also sold respol1c1ent s milk products in

the. area se,rved by Ritzm81111 (CX 3;')7- J). There were seven other
companies distribnting milk aml/or ice crealll in Ritzmann s terri
tory, Complajnt ccmnse. haye proposed no specific area as the appro-
prif1te, geogrnphic market. or markets for ,yeighing the competitive
imp:1ct of the Rit., lllJl ac.quisition. The record c.ontnins no ma.rket
share, 01' c.onc.entration data, other t.han for the State of Indiana as
a ,y 1101e.

illegal if Ritzmann

Other Acqllisi ions

3, Respondent acqnirec1 Ii; other cbiry c.ompanies in Indiana , in
l1c1c1il.on to Ritzlln.nn. "\Vith n fe-"y e.xc.eptions t.hese were small non-
cc,-' porate bnsinesses flnd cmnpbint counsel concede the l'ecord fails
10 estflblish that any of th( nl \yerG engaged in commerce. Among the
smal1 companies acqnirec1 by rcsponc1ent werB: Benton County Dairy,
J\Imlern Dair:/, (Y Teil1 Da1ry, Dichard L. Franson , Paulus Dairy,
Princcton Da.iry, Phillips lee Cre81I Co. , Nanec s Creamery, Inc.
Inc1i:ma Ice t :Fllel Co. , Heckm11an s Tee CL'eam Co. , and Elkhart Ice
Cream Co. Among these onl y Na.nce s and Elkhart were corporations.

4. The, largc ;t dairy acquired by l'esponc:ent in lndiann \'as Eslmy
Dairy Compflny: 1m' , of Fort \Va nc. :F,

:;"::'

IY D:liry COn1lirLny, Inc.

an Tnclinna corpcration , WJS 8cquirecl on I\Iay 1 , 1950 in exehange for
1-:L;3t:,J ll(1l'es 01 respondent's common toc.k "yith :1 " alue in excess of

850 a sha.re (CX 32-F). Eskay, which was engaged in processing and
distributing milk Iwmh1Cts , had total salE's in the year 193 l of 82 111

177 , of which 90% pl' Es2ntecl sales of -AlIic1 milk (CX 32 X). Its
lln f'al. llin?" on l1ch sa1c's ' \('1'e $;)8 7DO. Eska s totfll n. s::l'.ts in 195
were C 837 059 (CX 3 \V). Esl a'y sold ent.irely within the city 
Fort l;'Fayne and adi IC??:t territory in Allen County. Respondent did
net sen any flllid milk In-cclncts in the a.rea seno-ed by Eskay (CX
32-2 7). Complaint cOll1sel have proposed no specific market area
"yith respect to the Eskay acquisition. S.!DCe complaint counsel con-
cecle that the record fails to establish Eslmy s engagement in com-
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rl1crce , the examiner finds it unnecessary to determine what the rele-
vant geographic market was. The record does disclose that in the
immediate Fort .Wayne area in which it distributed , Eskay accounted
for approximately 33-35% of the area s sales (CX 32-2 12). In the
somc"hat broader area inclnded in the Fort \Vayne F Il\O, it ac-

counted for 17.7% of the area s sales (RX 35-C). In the northern In-
diana area , which respondent contends is the appropriate geographic
market, Eskay accounted for 2.85% of the area s mi1k sales in 1954

(RX 35-J).
5. The only other sizeable Indiana company acqnired by respondent

was Covalt Dairy Company, Inc. , whose business and part of "whose

assets respondent acqnired in July 1960 , for a consideration in excess
of $350 000 (CX 379 A-II). The transaction also involved the leasing
of Covalt's plant at an annual rental of $15 000. In the fiscal year
1960 Covalt sold 1 547 594 gallons of mill, for a total of $1 399 972

(CX 379-1). It sold in the eity of NIuncie and surrounding towns.
Respondent had an ice cream plant in :\Inncie , but did not process or
sell Inilk in the area, prior to the Covalt acquisit.ion. Covalt was a
substantial factor in the Iuncic area (CX 432-Q). In the northern
Indiana "rea it accounted for 1.720/0 of milk sales (RX 35-1). Com-

plaint counsel concede that the record fails to establish Covalt's en-
gagement in commeree.

State "J\Iarket" Shares
(i. In 1958 respondent accounted for 5.3% of the valne of fluid milk

shipments and 8.0% of the value of frozen dessert shipments in the
State of Indiana (CX 425- , F). Respondent and Borden , together

accounted for 18.6% of the value of fluid milk shipments in 1058.
Respondent and three other nati.onal companies acconnted for 47.
of the value of shipments of frozen desserts. Borden was the first
ranking company in frozen dessert shi.pments with 23.7%; :Xational
Dairy ranked second with 14.3%; and respondent was the third rank-
ing company. In terms of its slulTe of prodnction or rrozen desserts
within tlw, State or Indiana , the record discloses no improvement in
respondent s position between 1950 and lD37. In 1950 it aceounted
for 8.9% and in 1957 , 8.0% (CX 456-D).

Z. Fannel'8 E'qldty Co-opel'af:Tce C1'ea1ne1'Y A88ociation Inc.

The Acquisition
1. On August 12 , 1952 , respondent acquired from Farmers Equity

Co-operative Creamery Associat1on , Inc. , a Nebraska corporation, 62

ice cream cabinets for a consideration of $13 800 (CX 8-A). Farmers
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Equity, a farmers' cooperative with headqua.rters in Al1iance, Ne-

braska, had operated a small plant at Sheridan , 1Vyoming, which they
had closed because it was unprofitable (CX 8-H). The record does
not disclose how it disposed of the assets other than the ice cream
cabinets which were sold to respondent. The ice cream cabinets .were
located on the premises of various customers which the cooperative

had theretofore suppJicd. It undertook to advise these customers that
the cabinets had been sold to respondent (CX 8-A). Farmers Equity
had distributed a full line of dairy products in Sheridan , 1Vyoming,
and adjacent territory. Its frozen product gallonage sales amounted
to approximately 30 000 gallons annually (CX 8-F).

2. Complaint counsel contend that Farmers Equity was engaged in
commerce "by virtue of the fact that it was a Nebraska corporation
doing business in 1Vyoming" (Findings , p. 533). Although the record
indicates that F'armers Equity s sales were made in " Sheridan , "\Vyo-
ming and adjacent territory" (CX 8-F), there is evidence that one of
the cabinets sold to respondent ,vas located on the premises of a cus-
tomer in Garryowen , Montana (CX 8-A). However , the amount and
regularity of frozen products sales to snch customer does not appear
from the record.

Market Conditions
3. As mentioned above, Farmers Equity distributed frozen prod-

ucts in Sheridan , "\Vyoming and adjacent territory. Respondent sold
in competition with Farmers Equity from the Sheridan branch of
its plant in Billings , Montana (CX 8-H). However, respondent' s dis-
tribution area was cOllsidera bly broader than Farmers Equity , cov-
ering 11 counties in 1Vyoming and 11 in Montana (CX 8-G). There
were four other companies distributing frozen prod nets in Farmers

Equity s sales area. The only other nationaI company among its com-
petitors was Fairmont Foods (CX 8-F).

4. Complaint counsel have proposed no specific area as being the
relevant geographic ma.rket. In the absence of more definitive evi.
dence of the distribution patterns of the other companies selling in
the area. , it is not possjble to ma.ke an informed determination as to
the metes and hounds of the appropriate market area. The only mar-
ket share data in t.he reconl. is for the State of \Vyomjng as a whole.
Snch data nweaJs that Fanners Eflnity prodl1cecl approximately 4%
of the frozen desserts in the State (CX 456; CX 8-F). Since respond-
ent had no facilities for the production of frozen desserts in the
State of :Vyomjng, it is not possible to det.ermine Hs relative prJsition
in the State.
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Other Acquisitions
). Respondent made three other ac.rlllisitions in the State of "\Vyom-

ing. Only one of these. invob,vcd a corporation. Complaint counsel COll
cede that. ihe record fai1s to est.ablish t.hat any of the three campanic"
YFflS engaged in commerCB. 1'118 only corporation in the group was
,Vorland Cl'eamer r Company, whieh respondent cqnjrcd in :.iay
1939 for a. consi(lel'r.tion of 8Ti (\()O. "'IT udanc111t cl sustained n loss on
its ope,ratimB ill eeleh of the 1."1'0 years prior to its acquisition (CX
85S- , H). The other two ('ompflnie aeqllirec1 were: :JIerec1ith Dairy,
1yhich respondent acqllil'Pcl in Deeclnber 1831 fOl' a consideration of

:300 (eX GD-A)j and YcllOlystGne Dairy? "irhjch l'cspondent ac-
quired in i\fay 1D;)cl for SG;")ono (CX 110-A)Y

1. /1 08e Luwh liaii';c8 of .i1. an8a8 lnc.
The Ac(;nisition

1. Rose L wn Dairy opcrc- tec1 f1S bot.h a corporation and a pal'tner-
S111p. The principallocn.ion of the b1lsiness was in M:llskogee , Olda-
llOlla rmc1 was operated hy n. partnership. Thrre werc t\yo l o.se Lawn
distribution brnllches, Gnt; IYfU-; in T\IcAJester ) Oklahoma

, '

whidl the
pfll't-nrl'sh1r) 0: l2Jatc(l. T1H ' oOWl' \Y F) in Fort Srnith , A_dmllSflS

, -

which
s oprJ'f1ted as an -,\.1'1;:i1n ms cOl'pOratioll 'I\'h080 stock \'I' 2S wholly

oW11('(l by t1)e partners11ip. The partnership had originally manui'ac-
tured its own ice cream and processed its o\Yn milk , ,yhich ,yere dis
tributed both from 1\Inskogce and Lbc two branch locntjons. I-Iuwevcl'

in 193 it cenf::ed llnllufactnrillg iCG c.ream bec,ause of ilnaneial (1iff-
cnHics r'tlc1 Legfm purchnsing its ice cream 1'egnirements :from S\yiL
& Co. In IDi51 , the eontinuntion of its financial diffculties caused the
company to cense processing milk, and it 1 )((,:\i1e t1 (list.l'ibllt-01' of
ilnicl milk pnrCl)flE;ecl from rEspondent's plant at Tulsa, OkbJlOma. In
Janllnl'Y lOtio ; wlwn Rose Iifnnl "YHE: tllflbJc to repfty respondcnt for
rnilk 'Hl (Lail'Y products pllrrha ;e;l -from it , respondent took oyC'r
t.l1e 1.\1('.. lestcl' nnc1 Fort 3rnith branches , in partial repayment of the
debt. Hespoll(lpnt c1ic111ot, f'C(lui:!'c the principal bllsil1ess of the pal't-
ne.rsl11p at J\Jllskogec.. After ()pr:l'a jng the lJrnnches for a ye 1'0-
81)onc1cnt olTel'e(l to re eJj them too nose Ii , 1)11( tJIG btter declined
111e aili'r (CX 21: ex 111).

:: H03e L:nYi1 Dairies 0-( Al'kan ) Inc. , hn(lllet sales in t.he sevel1
month period :fom April) , 105'1 to OctnlJer 31 , 1964 , of $227 477 , on
Wllicll it sllst:llnptl a loss of S:1G 02-G (CX 21-G). T1w reeord does not
disclose any breal c1G\nl of t.he operations of the partnership, as bc-

1;: 
" ;1. ,"iGT 81ljJlO, for :l l1i l1ssi",n vf Yr!lo\Y to:le n 1iI" rl,et j)(\siti,,)n JJI "portion of thp. ",'

('.' 

..r\E(l by thE' Ubh Div;s!O!l of Cl'('n1lerje of Am(,l'iea,
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t,vcen the J\fnskogee ,1DJ, )fcAleste.l operations. In the 10 mont.hs HIJ

to October 31 , H),- the Imrine.rshlp hacl net sales of Sl)5f) , on
which it ::n )taincc1 ,1 l(J s of lJ)OO (eX 117-1). The. record eontrtins
nu datft flS to the gnJlollage 301(1 by the Fort Smith branch operated
by the COl'nol'nfi nll Th:'. gal101Wi.:c a1cs of the l\TcA1esi-el' branch

1)(1'ato(1 b the pnl'tne,' ::11ip ,VPi'e npproximately 7;)r) gallons of mi1k
per cla.y (C1Z 117--E).
1\Ta1'kct Conditions

3. The bj'flllell oprl' :ttecl b:\! the corporation at Fort Smith dis-
tribnted :Iuid milk tUHl -reJnjpd pl'0c111CtS in the city of Fort Smith
flllc1 adjacent. territory (C'X 21-D), These prodncts were received
frOll1 responc1ellt s p18nt ill TnJsn , Oklahoma. Respondent concedes
in its f(ls,ver tlwt the Hose I.-Hwn r:01'pol'ation ,vas engaged in com-
merce. The branch at :.1('A1('stl:1' distrilHllccl fluid miJk and related
products in the c011lties of Pittsburg, Latimer an(l pa.rt of Push-
mataha in the State or Oklahonm (CX 117-E). Respondent did not
c1istrilmte any milk procl11cts in the areas in ,\'-hich its clistrilmtor sold.
Thcre ,yere sevcn other dairy cOlnpnni(,s c1istriLmting dairy products
in the area scl'ycc1 by t11e Fort Smith b;' :ll1Ch (CX 21-D), and :fonr
in the arcft sc'.rn:d by the IcAle3tel' lj allch (CX 117-E).

4. Complaillt cOlm el hllVP proposed no speciHc al'ca , as being the
l'elenmt gcogr lphic nwrkei; with respect to either the I'-'ort Smith
branc.h or the :,IcAlest.cl' lJrnnch. In the. absence of more definitive
evidence than apl)cal'S in the record , no Gnding can 1.m made as to the
rclEwant geognlpbic HHlrket arcas. The record contains no market
shr re data with respect to tile fn'ca in -which the Fort Smith branch
operated by the coq:orat:ion , saki. There is evidence that the market
share of the l ose Lawn operation conc1llctecl by the partnership in
IcAJester ,v s in the. crder of rilagnitude of 11 to 130/0 (C)'; '-Hi1).

2. DahZ-C,' :lla , Dc!.

Tl18 J-\cqllisiLion

1. . :o: heretofor8 mentioncd (p. 5GD , 8'1ljha), in Decelnbc:l' ID3-i. I'L
sponc1ent acquired Dahl-Cro-JIa. , Ltd. , a I-Iawaiian corporation. The
fLcq!lisition TIflS f'cCtllfll1y made by Dairyme. s Associfltion , Ltd. (the
lUlme under Iyhieh rcsponc1enCs subsic1ia::' y, Cl:eameries of America
operated in I-IQ,v:lii). UIHlel' an lgr('ement entered into Decembe.r 27

195/1: , Dairymen s acquil' c1 the lmsiness and assets of DahJ- Cro- l\'Ia

including its trade mune "Bluo BonneL The transfer took pJace
February 1 , IDD,), and the consideration paid WR.S approximately

3100 O()O (CX: 24 A-E). Da.hl-Cro- lvra 'ivas engaged in the l1nl1nfnc-
tw:e and srdc of ice cream and other :frozen desserts. In the fiscRI
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year ending June 30 , 1954 , Dahl- Cro-:Ma s ice cream sales amounted
to $119 064, consisting of approximately 60 000 gaJlons (CX 24-Z 1).
Its gross profit on ice cream sales was $39 144 , and its net profit on
all sales , including frozen foods , ",as $2 472 (CX 24-Y).

Iarket Conditions

2. Dahl-Cro- s plnnt was located at Hilo on the Island of Ha-
waii , and its area of distribution was limited to that island (CX
24-X). So far as appears from the record , it did not distribute on the
Island of Oahu , on which Honolulu is located. As heretofore men-
tioned , Dairymen s had a processing plant at Hilo and distributed
frozen products on the Islnnd of Hawaii in competition with Dahl-
Cro- Ma (CX 16-Z 9). Although there were a munber of other ice
cream companies on thc Island of Oahu (CX 24-Z), Dahl-Cro-
only competitor on the Island of Hawaii was respondent' s subsidiary,
Dairymen s (CX 16-Z 9).

3. Complaint counsel contend that the " Island State of Hawaii" is
the geographic markct relevant to the Creameries of America acqui-
sition (Reply Findings , p. J3). However, they propose no specific
area as being the appropriate market area with respect to the Dahl-
Cro-:Vfa acquisition. It is the conclusion and finding of the examiner
that the Island of Hawaii is an appropriate market area in which to
consider the impact of the Dahl-Cro- Ia acquisition. Dairymen s an-

nllal frozen products snJes on I-Iawaii were approximately 100 000 to
120 000 gaJlons (CX 16-Z 9). Dahl-Cro- s sales were approxi-
mately 50 000 to 60 000 gaJ10ns annuaJ1y (CX 16-Z 9; CX 24-Z 1).
On this basis , Dairymen s accounted for approximately two-thirds of
the frozen products sold on Hawaii and Dahl-Cro-Ma accounted for
approximately one-third. Following the acquisition, Dahl-CTo-
operations were consolidated with Dairymen s Hilo plant (R. 1341).

Dairymen s is at present the only company distributing ice cream at
wholesale on the Island of Hawaii (CX 412).

3. Other Acq'uisitio1l8

1. The complaint ns amended charges respondent with having a.c-

quired 175 dairy companies , of which 77 are alleged to have been cor-
porations engaged in commerce. Complaint. counsel have conceded , in
t.heir proposed findings, that the record establishes engag81nent in
interstate commerce by only 37 of these companies.132 Appropriate

'32 The 31 eompaniesllctuaIly involve 29 differcnt groups of companies, since some of
the acquisitions involved multiple corporations which were commonly controlled. Thus,
the Tro-Fe Dairy acquisition involved two corpol'fiions , an Alabama corpomtion find a
Tennessee corporation; the Dairyland acquisition involved its affliate company, Valdalr;
and the Dothan Ice Cream acquisition in"'ol"'ed seven affliated corporations, plua a
pHrtnership.
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findings have been hereinabove made with respect to each of the cor-
porations which complaint counsel eontend were engaged in interstate
commerce. '" In order to provide a fuller picture of market conditions
in the areas \vhero respondent made acquisitions of corporations
claimed to be in commerce , the examiner has briefly discussed the facts
relating to respondent s acquisition of 83 other companies (corporate
and non-corporate) in these areas. The 55 remaining companies which
hayc not been hereinabove discussed or mentioned are either cor-
porations with respect to which complaint counsel concede the record
fails to establish engagement in commerce , or are non corporate busi-
nesses IV hich , in most instances , were also not in commerce. For the
most part, these were small COlllpal1ies which were a.cquired for a
consideration of 825 000 or Jess.

2. The companies with respect to which iindings have not been
previously made were located in the States of Colorado , Nebraska
ICansas, Oklahoma, ,Visconsin, JHichigan, Tennessee, ICentucky,
:Maryland , South Dakota and Oregon. Only nine of these companies
had annual sales of $250 000 or over. These companies and their
appl' oximate sa.les were: Superior Dairy of Pueblo, Colorado

($250 000); Sutter Dairy, Inc., of Grand Island, Kebraska
($450 000); Weibel Dairy, Inc. of Enid, Oklahoma ($413 000);
Eckles Ice CrellIn &, Dairy Co., Inc. of Baltimore, 1Iaryland

($446 000) ; '" Princeton Creamery, Inc. of Princeton, Kentucky
($735 000) ; Kentucky Ice Cream Co. Inc. of Richmond , Kentucky
($840 000) ; Mode) Farms Dairy of LOl1isvile, Kentucky ($2 950
000); Daniel's Dairy &, Icc Cream Co. of Paintsville , Kentucky
($518 000); and Medo-Land Creamcry Co. of Eugene, Oregon
($4 200 000). Complaint counsel have conceded that thc record fails
to establish that those of the above-named companies which were
corporations were engaged in commerce.

III. OTHEH ALLEGED ILLEGAL PRACTICES

A. Customer Assistance

1. 1VhiJc this proceeding is aimed principally at respondent'

acquisition of other dairy companies , tbe complaint , in Paragraph
1:0 These have been grouped unrler 27 separate heurlings. Each of the acquisitions of

multiple , commonly controlled corporatiODs has been grouped together. In addition, the
acquisition of two small Ohio companies claimed to be in commerce, viz , Gray & White
and Linton & Linton , has been discussed under the heading "Other Ohio Acquisitions

130 The Eckles acquisition involved the acquisition by respondent of 32.4 % of Eckles
preferred stock and 40% of its common stock. The company continued to operate as a
separate entity in Baltimore. There Is no indication in the record that, by this stock

acquisition , respondent acquired control of Eckles.
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Eight , alleges that respondcnt has engaged in a 11umber of bnsiness

practices , most of which involve va1'iou8 types of assistQuca to CllS-

tomers, or discrimination in fayor of certflin customers. These in-
clude, the loftning of money or equipment to customers, the per-

formance of special services , and the granting of rebates or c1is-

criminatory prices. ::Iost of these practices were the subject of a
number of proceedings brought against nine of the prineipallnflllu-
factul'ers of frozen desserts , including respondent in this proceer1ing

(Docket Nos. 6172-6179, and (425). After extensive hearings , the

complaints were nltimately dismissed on the ground that the record
in snch cases did not "support a finding that these practices have

produced the requisite degTec of competitive injury to SUppOlt an

order to cease and desist" (Order Dismissing Complaint., Docket

No. 6174, May 23 , 19G5) (60 F. C. 1274 , lG20j. Complaints have
also been issued against some of the same companies , clmrging them
with the granting of discriminatory prices , allegeclly in violation

of Section 2(a) of the Clayton Act , as amended by the Robinson-
Patman Act. Sneh a. proceeding is now pending against respol1(l-
ent (Docket Ko. 7599).

2. At a pre-hearing conference held in this proceeding on Janmuy
, 1957 , counsel supporting the complaint agreed that they would

not seek an order requiring respondent to cease rmd desist from en-

gaging in any of the acts and practices set forth in Pant-graph Eight
of the complaint (see Pre-trial Order, February 8 , 1957). The PUI'-

pose in alleging such practices in the complaint herein was not to
secure a re-trial of the earher cases ) but to provide a basis for oftcl'-
ing evidence to show the economic power possessed by respondent
vis-a-yis its sma.11er competitors , so as to provide a bfwkgl'Olln(1 -for
determining the competitive impact of the challenged acquisitions
(R. 6 18).

3. Complaint counsel have submitted (1 nmnber of propm;ed iinc1-
ings with respect to some , bnt not all , of the allegations in Para-
gl'ftph Eight. The examiner does not consider it necessa, ry to nlftke
extensive findings with respect to these nJlegations. It is suifcienL

to note that the record does establish tlmt respondent has made 10:1ns

to SOtli8 of its wholesaJe eustomers and that it has expended sllb-
sbntial SlH11S in furnishing cqnipment to sncll customers. :EImyc\'el'

there isnot11ing in the record to show that responclenes practices
in this regard are any different from those o:E (hir:!, companies gen-
eraIly, or that their expenditures faT sl ch purposes are greater than
that of other dairy companies, in proportion to the amount of
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business done by them. The record also esta.blishes that respondent
has granted rebates or volume discounts to wholesale customers.
Ho-wever, there is not.hing in tIle record to establish that respond-
ent' s practices differ fr01l1 that of the other dairy companies or that
their practices may result in substantial injury to competition.

B. "J\hl'ket Leverage

4. Althongh not charged in the complaint as an iJlegal prnctice
counsel supporting the complnl11t contend that respondent has de-

liberatelv sold l1Tilk or ice cream in certain arens nt unreasonably
1mv priZes , while ll1aking abnormany high profits in other area
Complaint counsel assert that respondent has llsed its economic pmyel'
or market leverage" to " act inclivichwJly in specific mflrket areas
so as to give it a competitive advantage over a Jocal single-product
cornpa.ny or a local multi-product company" (Findings , p. 19). In
support of this conten60n complaint counsel cite a number of in-
stances in whic.h varions of respondent's pla.nts operflted at a loss

in either the 1nilk or ice creanl product line.
G. Respondent does not de.ny that its profit and loss st.atements

"\vhich are in evidence , pm'port to sho\V that it sustained 10sse,o; in
certain of its plants. It contends that some of these losses were meTe
bookkeeping losses , as 'ihcre fl. bnmch plunt which did not manl\-
facture ice cream '.yas charged a price above the cost of the mallll-
facturing plant. In such instances , if the records of both plants tn'
combinec1they show an overr111 profit. In other instanees where the
records disclose a loss on one product an(l a proflt on another , l'P-

spondcnt contends tlwt this resulted from the al'bitn"L.ry assignment
of indirect e:spenses to n. particlllar product, and that if SHch eXpeJl2eS
were ratab1y diyidec1 , the record::; y,onld reveal a profit on 8.11 proc1-
llcts. Respondent concedes thnt in 30me instances it.s plant.s did in
fflct operate at a Joss , bnt contends that this was not due to nny
deliberatc policy on its pn.rt. Certain of sneh plants : which were not
considered to be effelent plnnts

, \''

cre later elosed.

G. The examiner consiclers it unnecessn:l'Y to make extensive f-intl-
ingB ,':ith l'e.sp ct to t118 contention that respondent used its economic
pmY8r or market Ic,,"er:"Lge unfairly. It is suffcient to note that the
record is lacking in substantial evidence to Sli.pport n. finding t.hat
respoildent deliberately incllrred losses in one area 01' in one product
anel/or obtained almormnlly high profits ill other areas or with re-
spect. io other products. l-Tmvever , '.,l1iI8 tIle charge that respondent
eng!1gcd ill '.yh:lt complaint counsel rder to (18 " predatory " pricing

79-702--71--
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pmctices is not sustained by the record , there is no question but that
it enjoyed considerably greater market leverage than did its smaller
competitors. As the Commission noted in the Proctor 

&: 

Gamble 00.
case, Docket 1'0. G90l , Nm-ember 26 , 19Ci3 L63 F. C. 1465J, a multi-

product firm operating in many markets enjoys "greater flexibility
in pricing" than its smaller single-product or single-market competi-

tors. This m ty lead to "belmv-cost selling of a particular product"
enm "without predatory motive." The likelihood of this occurring
is particularly pronounced in the da.iry industry, which is highly
competitive and \y11e1'e profit margins are narro\v. 135

COXCLUSIONS

1. AS TO THE ACQIDSITIONS

A. Applicable Legal Principles

1. This proceeding involves principally a question of the legality
of a series of acquisitions by respondent of the stock or assets of a
number of other dairy companies. The only statute specifically deal-
ing with the matter of acquisitions is Section 7 of the Clayton Act
as amended and approved December 29, 1950. Section 7 prohibits

the acquisition by a corporation engaged in interstate commerce
of the stock or assets of another corporation engaged in interstate
commerce where ':in any line of commerce in any section of the
country the efl'ect of such acquisition may be substantially to lessen
competition, or to tend to create a monopoly." The constituent ele-
ments of a Section 7 violation are, (a) that the acquiring company
be engaged in interstate commerce, (b) that the acquired company
be engaged in interstate commerce, and (c) that the effect of the
acquisition may be substantial1y to 1essen competition , or to tend to
create a, monopoly in any line of commerce in any section of the country.

Engagement in Oommerce by Acq1li1inq Oompany

2. There is no substantial issue raised here as to the acquiring
company s engagelnent in commerce. Respondcnt admits in its an-
swer that it and its subsidiaries are engaged in commerce , with the
exception of ':its inactive subsidiaries " and scven named subsidiaries.
Since, with one possible exception , the acquisition of other corpora-
tions engaged in commerce were n1ade directly by respondent, rather
than through a subsidiary, it is unnecessary to consider further at

13; During the period from 1951 to 1958 respondent' s profit on sales, after taxes,
ranged from a low of 1.70/ to a high of 2.3% (CX 418. PP. 18-19).
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this time the question of TVhethel' the particular subsidiary was en-
gaged in commerce and, if not, whether the acquisition would
nevertheless , fall ,vithin the scope of Section 7 since the parent corn-
pany was admittedly engaged in commerce.

Engagement in OOlnmerce by Acqu'/red Oompany
3. Two issues have been raised ith respect to whether certain of

the acquired companies were engaged in commerce within the Ineall-
ing of Section 7 , (a) whether the acquired company must be engflgec1
in interstate commerce in the line of commerce in which the adverse
competitive impact required to be shown by the statute occurred
and (b) whether a company which sells entirely within a State
but which purchases dairy supplies from outside the State, is en-

gaged in commerce. ,Vith respect to the first issue , the Commission
has already held in the Fonmo8t lJw:pies , Inc. case , Doc1\:et No. 6495
April 30 , 1962 r60 F. C. 944l that it is suffcient to meet the juris-
dictional requirements of Section 7 if the acquired company is en-
gaged in interstate commerce in any line of COJ1UTIerce in which it
does business , and that it is nnnecessary to show that it was engaged
in interstate commerce in the line of commerce claimed to have
been adversely affected by the acquisition. As a hearing examiner
of the Commission , the undersigned :is bound by this precedent. 'Vith
respect to the second "commerce" issue raised by respondent , it was
likewise held in the F01'1nost Dairies case that a company whic11

regularly purchases dajry supp1ies from outside the State is engaged
in interstate commerce, even though its sales take place entirely
within the State. The cases eited by respondent , such as Higgins v.
Ca1 r Bros. 317 U. S. 572 , are in nowise. contrary to the holding in the
Foremost ca,se. They involve principally the coverage, under the
Fair Labor Standards Act, of employees engaged in activities which
occurred after the ont-of-State goods had come to rest within the
State. They do not hoJd that the ordering and receipt of goods from
ant. of the. State does not constitute engagement in conunerce.
4. In connection with the issuc of whether the receipt of goods

from out of the state constitutes engagement in commerce , respond-
ent makes the further contention that , even assuming such transac-
tions arc in commerce , complaint counsel have faiJed to establish
that snch out-of-state purchases ,"'ere of more than de minimis pro.
portions. Respondent cites a number of cases arising under the Fair

Labor Standards Act, in which employees spending only a smaJl

fraction of their time in the handling of interstate goods were held
to fall within the de minimis rule. As respondent notes , the Supreme
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Court in Jla0ce Y. 1rhh' e Plains FubZ18k?n-(J (/0. 327 l). S. 17S sub-
sequently heJc1 that the dB minimis doctrine had no appl.ication to
the Fair Labor Standards Act because the Act is made specifical1y
applicable to the shipment in commerce of "any" goods proc1ncec1

in -dolation of its prmrjsions. Howe\'cr , 1,yhile stating that there ,,,as
no wa.rrfwt for assuming that reg1l1ar shipments in commerce are
to be included or excluded dependent on tl1eir size " the Court , n8,-e1'-

theles8 , ackno\'ledgecl tbat '; sporac1ic or occasional ship111cnts of in-
substantial mnounts of goods ,yore not iIltended to be included" in
the Act's coverage. Unlike the Fair Labor Standards Act, the Chy-
ton Act does not speak in terms or the shipment of "ani' goods in
commerce. It is reasonable to assnme , therefore , tJwt the ordillflry
de minimis rule would apply in connection with establishing whether
an aCfJuired company T\'S engaged in commerce. ,Vhile the examiner
is not nware of any cases arising uncler Section 7 or the Cln ton
Act in which the rule has been helel to be applicable, it 11GS been

held to apply ll11cler the Robinson-Patman Amendment to the.
Clayton Act , which like,,' ise uses the phrase "enga.ged in commerce.
Sk;'iJ,'('/ \ U. S. Steel CorlL 2;11 F. 2(1 76;: ! (CA 5 , IDi')()).

The P,'odltct Almket
5. The competitive impact of a merger or acqllisit,ion mn t be,

determined -with re.ierencc to some "line or commerce. " It is :now
1ye11 estabJjshcc1 that t118 phrase "line of commerce/, as used in S
tion 7, l'e1crs to it " releva.nt product or services market." U. S. 

Phi7u.deZpkia iVaNonal Bank 374 u. S. 321 , 356. CompJaint cOllJ1sel

IJropose , as the relevant product l1itrkcts

, "

dairy proc1ncts" generally,

end ""1'ions specific types of dairy products , snch as bottled fiuid
milk and ice crean). They aJso propose the n1anufacturc and sale of
cCl'tnjn specific dairy products t.hrongh different channeJs oT dis-
tribution , such as wholesale and retai1 , llS separate product markets.

6. It has been held t.h8t. t.he "ollter b01mdaries of a proc1nct market
are determined by the reftsonable interchangeability of nSB or the
cross-e1asticity oJ c1emrmc1 between the product itself and snbstitutcs
for it " bnt tlwt " ithin this broad 111arket well-defined snbmarl::ets

mfLyexist lillich , in th,-'msclves, constitute product 111r, l'kets ror anti-
trust pl1rpcses. Bro/en Shoe Co. v. 370 U. S. 294, 325. The record
in this proceeding does not disclose any sncll ;' intcl'changcability of
use" or "cross-clasbcit y of c1elnand:J between the YH-rioHs specific prod-
ucts of the industry, 8S to justify fl finding that dairy products as 

whole constjtute ;1n nppropriate product market. Companies which
produce and cli!'tl'ibntc prO(l11cts clerivecl from flllicl 11jJ11 are ('011-
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sidered , in the broad sense , as being in tlJe (h-iry products industry.
Companies in the dairy industry are classified 8n:11 more broadly by
t.he Burcau oJ t.le Censlls : as being in the "Fooel and IGndl'cd Prod-
ucts : industry. 1-Imyey('l' , the prod nets or this broad inclnst.rinl gronp-
ing Hl'e divided in o separate, industry categories snch as "Fluid
::Iilk Ice Cream and Iccs

' ';

Creamery J311tter )J ';?\atlll'a1 Cheese
etc, (CX 4H). ,Yhile t1Je.l'C a.re some companies -which prodlH:.e most
of niB prOcll1ets tllft can be brofldly classified ns da.iry products , the
Yilst majority of the eompnnies precess and distribute only certain
specific types of dairy products. For example , there are a great many
companies Iyhie)1 pl'oeess nr1 dist.rilmte only fluid Inilk products
such ac; botth c1 fluid milk : cre : sbm milk and chocolate Inilk.
There are a. llUnhel' of comp mj('s "which manufacture ftnd dish,jbnte
only ice (Team and other frozen desserts. There are a number of spe-
cialty companies prmlncing such pr(Jcln ts HS cheeses or butter.

7, It i::; the conclusion and iind1ng of the. examiner that the relevant
product )T,lJ'kpts in tIllS proceeding are , the processing and distribut-
ing of bottled fluid milk (including whoJe Jnilk, cream, skim 1111k

bnttennilk and flnyol'c(l milk) ; the mannfa.cturing and clistributing
ice cn'am and ot.her frozen desserts (including icc milk, sherbets

ices , 11c110rine and frozen noyelties) ; the manllf,lc.nre and dist.ribut-
ing oJ frozen (lessed. mi:.;es; the precessing nnd distribnting of but--
te.r: tJle processing a.nd (hstl'ib;lbng of cheese; and the processing and
c1istl'ibnting of conc!rw;c'd and eVf1liOr,ltec1 milk. The :fuid milk prod-
uct. linc ma Y be flll'thel' s\llxli"ic1Grl into distribution through whole-
sale lmd retail channels : a1thollgl1 the economic signific.,ance 01 this
division has large.)y cllYlnc11ed ::ine8 most c.ompflnies distribute
throngh hoth l'cbil storcs and 110me c1c1i\ ery. '1'h8 h'ozen dessert
product line inyolyes principally dist.ribut.ion through wholesale

lnneJs since there. is little 110110 c1eli,-ery b:v mUllllfactllrers, There
are ;;orne compnnlrf; which sell through their O\Y11 ret il storE'S frozcn
c1ess0Tts mnllufllctllrec1 on the IjrE'lnises. I-oweyer : none of the corpora-
tions engt1gcd in l'Olillwrce. wJ1ieJ1 IH' rD ;;cCJnirec1 by respondent fnn
in the rEtail cLl sjfication.

The Ciro,qi'aphic Narkc!
Sa. The product mnrket jn \yhich comp8tjtjyO impact is to be de-

termined HUlst a.Iso be related to fL "section of the conntry , as it
has becn cliiferentl ' described , to ft '; re.levant ge.ograplJical market.

S, Philadelphia Ned. Eai1k : 8I/ jh'Cf at. 3;3fL As in the case 01 a
prodnct market , yrJJicl1 m(l - lw cli';isible into proclnct sl1bmarket.s

, "

J1n :v 11 geographic nbmarkel JJ( (,(JJsiclerE'll tIle :1PprolH'j,ltr sectioll
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of the count.ry.

:' 

Bi' OH' 'IL Shoe C' o. v. U. S. , 8'Upi'a at 336. Further-
more , the approach to defining (l relevant market is "a pragmatic
factual" one and "not a lormal , legalistic one. (lbid. Since it is
competition ,,,hich Congress was trying to preserve , a delineation of
the geographic market area does not depend merely on "wIle1'e the
parties to the merger do business or even where they compete, but
where, within the area of competitive overlap, the effect of the
merger on competition ,\ill be direct and immediate, U. 8. v. Phila-
delphia Nat. Bank , supra at 35'1. The scope of this area, "depe,nds
upon ' the geographic structm'c of supplier-customer relations
(ibidJ , as the Court stated " in a related context ' the area of effec-
tive competit.ion in the known line of commerce must be charted by
a careful selection of the market. area in which the seDer operates
and to 'Which the p1!l'lw8ei' can practicably turn fOT supplies. ' Tampa
Electrtc 00. v. 1\7ush'cille OoaZ Co. 365 U. S. 320 327 (emphasis Sllp-
plied). (Id. at 359.

8b. Applying these principles to the dairy industry, in which dis
tribution patterns are loeal or regional , rat.her than national , the scope
of the appropriate geographic nlarkets must be determined not
merely in terms of the. area in which the acquired and acquiring com-
panies operated , but. ,)itll reference to the pattern of supplier-cus-
tomer relations in the area whieh will be affected by the acquired
company s departure as an independent business entity. The acquired
compan).' s distribution area is merely a point of departure for deter-
mining t.he sources to which its cnstomers ean practicably turn for
supplies. Since the ultimate quest.ion to be determined is one of effect
on competition resulting from the acqnhec1 company's depa.rture , it

is necessary to draw a line ",-hich will encompass the distribution
areas of the companies with "which it principally competed and to
which its cnstomers could hun as a1ternative sources of snpply. In
determining the area of eifectivB competit.ion , an appropriate balance
must be made between the distl'ibntion patterns of the competing
local companies ,,-hieh Congress wns seeking to preserve as compet.i-
tive entities , and those of large nationnJ 01' regional eompanies which
distribnte into more than one llHlrket. To the extent that the latter
companies have con olidated their production faci1ities in the intBrest
of achieving the economies of 1al'ge-srale production, but c1istl'ibnte

into remote areas through Sepfll'nte sllbplants or distribution branches
thr,y ma:v be regarded as opprating in InuJtiple markets.

0011l'etitit' e Etlert
9. Given the necessary jnris(1ictionnl prerequisites , the test of the

legalit.y of nn acquisition under Section 7 of t.he Clayton Ad is
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whether "the effect of such acquisition may be substantially to lessen
conlpetition , or to tend to create a monopoly" in any product line in
any geographic mal'li:et. The "effects : clause in the statute is couched
in general , non-specific terms. Hm'\Cver, its meaning may be gleaned
from its legislative history, a,nd especial1y from recent court decisions
interpreting that history and applying it in specific factual situations.

10. Any attempt to interpret the, general language of the statute
must be made against the background of the "dominant theme per-
ntding congressional cons deration of the 1950 amendments (whichJ
was a fear of ",-hat was considered to be a rising tide of economic
concentration in the AmCI'ican economy. Brown Shoe Co. v. 

81tpra at 315. Accompanying this concern was an affrmative, conyic-
tion as to "the desirability of retaining 'Jocal control' over industry
and the protection of sma11 businesses.": Ibid. In addition to giving

recognition to the congressional mood which was responsibJe for the
amendment to Section 7 , it is also necessary to bear in mind that
Section 7 of the CJayton Act was enacted because of what was con-
sidered to have hee-n t.he- ineiTecti\'eness of the ShernHll1 Act "in halt-
ing the growth of .trusts and monopolies.

:: 

8. 'T. Bethlehem Steel
OOTp. 1G8 F. Supp. :,7G (SD XY , 1958). In using the words may
tend substantially to lessen competition :: (emphasis supplied), Con-
gre-ss was thinking in terms of the "reasonable probability of com-

petitive injury, and not the "certainty " thereof. Brown Shoe 00.
v. : 8ltp'i' at 328 , n. 3D. It recognized thnt: "A requirement of
certainty and actuality of injury to competition is incompat.ible with

any efiort to suppJement the Sherman /\.ct by reaching incipient re-
straints. Ibid. At the same time , it indicated that the a,mendme.
\\'ould not apply to " the mere possibility of competitivc injury.
Ibid.

11. Despite the foregoing expressions of congressional :intent. there
has been considerable argument concerning the quantum and type of
evidence which , while falling short of establishing actual competitive
in.il1l'Y or the certainty thereof, does establish the reasonable proba-
bility of such injury and not the mere possibility thereof. ,V11ile it

has been generfLlly agreed , in theory at least , that a full-blown show-
ing of monopoly conditions , of the type sufIicicnt to meet the ': ule
of Reason" requirements of the Sherman Act, is not necessary in a
Section 7 case, there has beeJ1 considerable disagreement as to just
how iar it. is necessary to go to establish the "reasonable probability
of an a,dverse, eompetitiye :impact. Snch disputes have tended to
polarize between the 8dl-oca1es of a "quantitatiye sllbstantiality" test

and those acb oC'ating. a '" qll 1itative substantia1it:'/' test. Sce "(7 8. v.
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Bethlehem, Steel (' Oip. : 8ul))a at 378 )1. 31 , and case cited therein; see
fI.lso Doh: Sectiun l of t!te Oleylon Ad and the JI e'l'ging of Law and
Econo.mics 74 I-I8.l'v. L. Hey. 2- 10 (19GO); I-Iftldlcr and Hobinsol1
Decade of AdTi1ini8h' at':O;1 0/ the Cel1cT-I(efau.'L' er AnthneTger Act
Colmn!)la L. Hey. Gil (1961).

12. 1\111'11 of the. eontl'OYeTS c stenlS :h'Qll rdtempts to oversimplify
the holcll11g- in the. Stailda'i;d ,S'idio'is C8.se (Starodanl Oil Co. ,T, U.

337 IT .S. 293), as l'esting entirely on the quantitative substantiality
of the market share :fore.closed. (Althongh Shrndarcl Blah ons arose
under Section;) of tlJe. Clayi-ml Act which deals with e::clnsive deal.
ing ancl tying flrrHllgelle,nt:3 , the ;;eITeets : chm:e is substantially iden-
tical with that nnder Section 7, ) l G It has evcn been suggested that in
the Tampa Ehdl 'ic lSC (TenJprt E7ecfi;ic CO. Y. Nash'uille (/ocd 00.
36:) 1.T.8. 3:20), tJm Supreme Court nbanc1onec1 the quantitati\ e snb-

stanti,tlity test. of8land(fFd Stations llnc1 " returned to an interpreta.-
tion of seet,ion 3 of the Clayton Act \\hich is faithful both to its legis-
Ja.t-lye hi;:;tOl' ' ,111(1 tL2 pltilosophy of fmtitrllst. : Handler Rece' nt Anti-
trust J)ecc!o 'J'i)(C,i 71 Yflle L. .T. 81 (IDG1). ,Vb ether the original
intcrprett: tiolls 01 the Slmi.da, d ,, !atiowJ case llS establishing a. quan-
titative sl1b ,;talltia1it T test. Iyc:'e justified or not , it is now clear from
the Supreme: Conrfs recent analysis 01 the Section 3 cases, in its
l-)hiladelphia lYat. Baii, X; d2('i8ioll tJwt the Court -itseH does not re-
garcl its In:ior holc1in.g's as l'esting solely on the subst.ant.iality of the
share of the market, foreclosec l. The Court in the Philcule1ph-iu iVat.
Balik c.a e noted the presence 111 Ole earlier enses or snch other market
:factors as , the Sl1lJst::mtial llllll,:p.t position of t.he company involved
t.he extent. of concentration, the use of similar restrictive ngrce.ments

by ot,her 11lljor companies mc1 the possibilities of newcomers entering
the.mD.rket.

1:3. Despite the doubts Iyhich h c ve been expressed in the past
concerning the application of the Section 3 decisions to cases arising
undor Section 'i (see , for enmple PiZlsb1iTY illiZls , Inc. 50 FTC 555),

13G Such contracts arc prohibited "

\'.'

bere tile eJ!cc: (t!lc,'coil m:1Y bc 1(1 1l11 I:tinily
lessen COlillE'Ution 01' leI r1 to crcn.te a lionO)Jol ' in auy )jjje of con;:l1ercc,

7 Tbus the Court noted (at ,jC(;) thaI in ' lJe Stallr/tinl StIt/f)il", case , 1101 O,jl' llicl 011'
llefelld::nt )',I,e 7% of the llflrket lier1 \11' by e"c111 :Ye ;.l:Tl'CJilents, b. l1. it acco1.l)ter1
for 2i)'!( of the :1:'f'f! :11es (th\1s fZuggesting" the pO fiilJility of f\;l'lJer m::,rj,et foreclOSllre
by it) ; in adctitiOll, the other m jor compO-nil's 1''-l'1'e using simil:Jr restrictiye agreements
,Dd tlrc , tog:etlle.' with the clcfe;lc1:Jnt, Dccounted for (l5% of the i1l"ea ales, It tool;:

notf' of 1hf' existf'nce of l siu:ilar patterll in rTC v. JIl)tion Pictllre A(/i: -,Crt' . Co. , ;-141
S. c;02, wIJere tJle (1efefJ1 lnt acconnted for 20% of the mnrket Ilne! t'.1'ro' " :mlin:'

COnCelT S had fOl'edosed 75 % of t11e m.nket, Commenting- on the \'xe!n;;jyc l1e'11ing ens;:;;,
the Court ob er,ed: "Doubties" tJ1e e Cflses tc1lnee! to some extent \:P'H! wJ1€thf'r ' " the

nature of the 11::\l\et thel'e is room for n",,\' C011H'1"-:: PTC , JIGtioil PIr.&I1!' Jrll.rrtis;;r
fS'cn:icc CD. , Sllpra at 305.
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it is now unmista.keably clear that the two sections must be inter-
preted in pari materia. As noted by the Supreme Court in the
Philadelphia Nat. Bank case 8"prc at 365:

The House Report states that the tests of ilegaliy nnder Section 7 "are
intended to be similar to those whicl1 t11e courts llf1.Ye applied in interpreting
the S:lme Jangnnge as 1.1.::("1 in other sections of the Clayton -\ct." I-I.R. Hev.
Ko. 1191 , 81st Cong. , 1st Sess. 8. Accordingly, ,"ye lune relied upon decbions
under these other sections in applying Section 7.

14-. ,YhiJe it is now cleaT that the ratio decidendi of the exclusive
dealing eases rests on more than ll1erely the qmmtum of commerce
foreclosed , it is also cleaT that the holding in such cases does not
require any fu11-blown investigation into a wide spectrum of market
:factors. :,s Nor is any greater shmving required in Section 7 cases
than in exclusive dealing cases since , as stated by the Court in
Philadelphia Jl7at. Bunk , SUJJ1' at 366 , "integration by merger is
more suspect than integration by contract, because of the greater per-
manence of the former." The Court's holding in that case rested
principally on the factors of substantial market shares and subst.an-
tiaJ incl'e.ase in concentration, and it cited in support of its conclu-
sions the "market share and market concentration figures in the con-
tract integration cases." In its earlier holding in the Brown Shoe

case supra at 322 n. , the Court also recognized that " (sJtatistics
reflecting the shares of the market controlled by the industry leaders
and the parties are, of course, the primary index of market
power 

'" * *

15. It is true that in Brown Shoe the Court, after noting the

prim tCy of market share and concentratjon data, also observed
that "only a further examination of the particular market-its struc-
ture , hl tory and probable :future-can provide the a.ppropl'jate set-
tjnp' - for :jl!l('iOlg tlw pl'o()ah1e ,Ull clt'ecL of the E', crgcr.
This does not, however, require any probing in depth of market con-
ditions. The Court itself, in lJl' own Shoe (at 322) alluded to some of

the other factors which could properly be taken into account

, "

vary-

13S'There is little justification for tbe sugg-e tion nlln(1ed to n1Joye tbat Tffm!Jr Electric
(,O!lstitute a rD.diClll departure from StandlJnl StntiullS ar.rl require;; a lJl. fl inye Ug.
tion :nlo m:ul;et factor;;. The Court "\vlliIe noting ill Stnm/(I)"l Stations (8.::7 Lf:. 
BOG), th t '' 'iug ag)"cement "erye bar(l1 ' an - jJurpo"e 11c HnrJ the ",lJlP ess:on of
competit.ion " reco,!llized (at 30G) tllit: " l-em:il'ements cont, :!c" . 011 the other :wn(l.
mfty "'en be of ecolJOmic adycntnge to buyers ;,,, 'well ITS seller" . flJH1 thus im1irccth' of
:HIY:lltage to the consuming IJl;b,;c. Ta,'lpa L'/ectric invol,ed :1 case ,,-JJc\'e the :ll'i,Ulf'';-
ment wns (leemp.rJ to be for the economic advantage of the customer and wl1er('. moreover,
there was "ncither a seJler '',itll a domjn l',t position in tbe market as in taH(/anl
Fashions, supra nor m:rriad outlets with llb ta:.tial saies yoll1iJ:e , couplu1 "\vH1J .

inc1nstr:' -widc practice of rel;riIlg upon cxcln iYe contracts, :1S in Stnllrlanl Oil, 811-
pra 

,. ,. 

" 365 U.S. at 3(;-
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ing .in importance with the merger under consideration " viz, (a)

whether the merger occurred in an industry "that was fragmented
rather than concentrated " (b) whether the industry "had seen a re-
cent trend toward domination by a few leaders or had remained fair-
ly consistent in its distribution of market shares " (c) whether there

WflS " ea,BY access to markets by suppliers a,nd easy access to suppliers
by buyers " and (d) whether the industry "had witnessed the ready
entry of new competition or the erection of barriers to prospective
entrants. However, while these are aU relevant factors

, "

the Court
did not imply," as the Commission had occasion to observe in the

B?'ilo Man1ljacl1ll'ing 00. case , Docket "No. 655i , July 31 , 1963 (64
C. 245, 258J, " that al1 of these factors would be relevant in

every case.
lG. In the Philadelphia Nat. Bank case, its most recent expression

of opinion on the antimergcr section , the Court (at 362) made pointed
referenee to "the danger of subverting congressional intent by

permitting a too-broad economic investigation;' and suggested that
"in any case in which it is possible , without doing violence to the
congressional objective embodied in Section 7 , to simplify the test
of illegaJity, the eourts ought to do so in the interest of sound and
practica.l judicial administration,n Alluding to its earlier observation

in t.he BTMun Shoe case that the "dominant theme pervading con-
grc3sional consideration of the 1950 amendments was a fear of what
was considered to be a rising tide of economic concentration in the

American economy," the Court stated (at 363) :
This intense cOllg'ressional concern with thc trend toward concentration

warrants dispensing, in certain cases , with elaborate proof of market structure
llUll'ket behavior , or probable anticompetitiYe effects, Specifically, we think
that a merger wbich produces a firm controllng an undue percentage share

of t11e relevant market , and results in a significant increase in the concentration
of firms in that market, is so inherently likely to lessen competition sub-

stantially that it must be enjoined in the absence of evidence clearly showing
that the merger is not likel;y to ha,e such anti-competitive effects.

n. Further evidence that Congress did not intend to require a

broad examination into market conditions may be gleaned from the
il1ustra.tiolls, appearing in the 1egislative history, of the type of
mergers which would be proscribed under the statute. The House
Report. tII.H, Hep. o. 11\11. 81o;t ('onp:.. 1st Sf's::. 8), as sllI1l1flJ'izcc1
ill the Brown Siwe case supra at 321 n. , stated that the adverse

effects to which t11e statute made refcrence-
* '" '" could be per('dved through findings. for example. that a whole or

ntatc-ial part of the eompetitin.' acti"it . of fUl enterprise, ,,,hich had been a
substantial factor in competition , ll:-Id open e1iminated: tbat the relative size
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of the acquiring corporation had increased to such a point that its advantage

over competitors threatened to be "decisive ; that an "undue" number of com-
peting enterprises had been eliminated; or that buyers and sellers in the rele-
vant market had estalJlished relationships depriving their rivals of a fair
opportunity to compete. (Emphasis supplied.

Also significant, as reflecting congressional intent, are the examples
cited in the Brown Shoe case (at 319) of the type of mergers which
would not be proscribed under the statute, viz

, "

a merger between
two small companies to enable the combination to compete more

effectively with larger corporations dominating the rclevant market
(orJ a merger betwecn a corporation which is financially healthy and
a failing one which no longer can be a vital competitive factor in
the market.

18. From the foregoing, certain guide lines may be distilled for
judging the acquisitions in the instant case. First, it is clear that
where a major factor in a market acquires a substantial competitor
with the result that there is a substantial increase in concentration

in the market , the acquisition wil be deemed to have the proscribed
statutory effect, in the absence of evidence " to rebut the anti com-
petitive tendency manifested" by such a factual showing. U. S. 

Philadelphia Nat. Bank , supra at 366. A clear example of such a
merge.r is that involved in the Philadelphia Nat. Banlc case, in which
the merger resulted in a company having a 30% share of the market
and in a 33% increase in concentration. 'While the percentages in that
case were obviously high, the Court made it clear that it was not
foreclosing the possibility of applying the same principles in a ease
involving smaller market share and concentration increase percent-
ages. 139 Even where a particular merger does not result in a substan-
t.ial increase in concentration , but is made by an important factor in
the industry and involves a company which cannot be classified as
oeing of small or negligible proportions, it may violate Section 7
if it occurs in an industry which is oligopolistic or is trending in
that djrection , or in which entry is becOlning increasingly more diff-
cult. An example of such a merger is that involved in the Brown
Shoe case, in which the Court considered a combined market share
of onlY 5% in a number of the Jocal markets as significant, where
this share is held by a large national chain" and where there was a

history of tendency toward concentration in the jndustry. ld. 

44-34,

13g The Court stated (at 364 n.4) :
Xel'(11l' s to sar, the fact that a merger re ultf' in :: le th:1Il-30% m rket "hare, or

in a ;eH taTltlal Increase in concentration than in the instant case, do(' not raise
fW inferenre that tlle merger is 110t violative of 8ectioll 7. See g" Br01Pl Shoe Co.,

II pl' lI.
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19. The dividing line bct11-een small and llan-small companies , for
purposes of determining compet.itive impact, is sometimes hard to
draw. In Orown ZelleTbach v. FTO 296 F. 2cl 800 , 818 (CA 9), the
court defined a "small compani as one "whose total 8a1cs and com-
petitive impact was so small re1ative to all sa.1es and a.ll competition
in the market that it lacked real importance." I-Iowevcr, any deter.

minination of whether a company is so small "that it lackecll'eal il1
portance " must be made in the light of the congressional intent .:
reach incipient monopolies and trade restraints outside the scope or
the Sherman Act. B1'wn Shoe v. S" supra at 318 n.32. As stated
1J) B. l1. neI'- Xo. 1191 , 31st Congo tst; S s. 8 , which is cited in the
Bi'own Shoe decision (ibid) 

Acquisitions of stock or assets have a cumulative effect, and control of the
market " may be achieved not in a single aCCIllisition lmt as the result of a
series of acquisitions. The bil is intended to permit interyentioll in suell
accumulative process when the effect of an acquisition may be a sig'ni1kant
reduction in the Yigar of competition.

0. The application of the foregoing principles and guidelines
presents no serious problem in cases involving strictly hOTizont
quisitions, IVhe1'8 the IT! 1'ket sl1arcs of the acquired and acquiring
companies, and tho extent of concentration in a pa.rtienl r market

haTe an obdous relationship to t.he probabilit1e of an adven:c com-

peLiti\"e impact on tlw market. Theil' application is more c1iflcult
in 2itllations ,y11e1'e the acquired and acquil'ing companies do not
compete in t.he same market, and where there can therefm:e be no
discernible inc.eLlse in concentration in the market occupied by the

acquired company. Snch acquisitions. in ,yhich the acquired flld
acquiring companies are in the sa.me prochlct line , but do not Qll

in the S J1e geogr phic E1arket, a.re rcfcrrccl to as ' l'narket- ext.en3ion

acquisitions. FOTemO,s"t Dai-ties , lnc. Docket No. G40J April 3(J. 18G

(60 F. C. 944J: Procter 0(1117)71. Company. Dockrt No. 6

November 26 , 19(i:J (G3 F. C. 14G3l They are consiclcl'cll to be akin
to conglomerMc aequisitions, lmt are dc-:eElec1 to 1J8 mor8 c1c.:oe,

rclated to horizontal acqni it.ions to the extent that thEY i11yo1\e
companies ,,'hi('h are in the saIne inc1u t.y, IIO\YCH' l' sLleli nC'luic:itions

may be designated , it, i cleflr t.hat they flre rene:;lable under Section
7 since " r a! 11 mergers are ,Ylth i11 the re\\(',h of t.he nmcnde l Section

, '

.Yhether they be classified as horizontal , ye,l't.ical or cong1()nWr;lfe
and all arc to be tested by the same stnn(bnl. Procter G(11)7)le

/)I '-I p. 15;t6.

1JOThe nbo,e quotation from the focter d' Gamble cl1 e i e(l on H. R. 1:1';' XC)
IHJ1 , Sl t Cong" Jst Sess. 11; I1n(1 Brown Shoe Go. S. Slip!,f/. ,1t 17 n, :i1.
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21. ,Vhile such quantitative fa,dors as the acquiring company
market sharc in the acquisition area, and the increase in conCC11-

trillion in that area , arc 01J\'iol1s1y not. reIe\' :111t in 11 J1Jarlmt.-2:;tcllsicn

sitwnion , there are a number of similar factors ; quantitative and
othcr,yise, ,vhich have u bearing on the qllc.stion of an adverse com-
petitive impact. In the Foremost Dairies case the Commission consid-
ered national and stat.e market-share and cone-cutration data., the
gro\yth pattern of the acquiring company, 'i the ' leverage ' advantage
possessed by )argo, diversined and geographically dispersed firms

the type of firm which was being eliminated and the potentia1ity
of competition bet,vccn the two firms. In the Procter Gamble ease
among the factors considered by the Commission , were the position
of the acquiring company in other markets , the "relative disparity in
size nnc1 strength:: between it and tbe other companies in the in
c1ustry it was entering, the. extent of conce.ntration in the industry
(a1thollgh the markets were found t.o be regional), the economies
enabled by the rnerger , and the potentiaJity of competition between
the two companies.

:22. Hesponc1cnt suggest.s that since the L nitcd States and the in

divic1ual states are not areas of effective competition , it is not ap-
propriate to consider national or regional market-sha :e and concen-

tration data.. \Vhi1e it is true that the markets in the dairy indus-

try are esscntially local in nature, the record demonstrates thnt
,"'hat. is occurring in the local market.s is a reflection of a trend which
is not peculiar to anyone area. Evidence of national or reg'ional
trends may appropriately be considered in cletermining the probable
impact of an acquisition in a. particular area. Furthermore, the

power possessed by a company in other geogra.phie or product mar-
1,81: JJflS :1, lJf'f(l'ing on ,ylmt lnay be. ftnticipflte(1 in (l nC\y1y cl1:erE'd
market.

23. The record in this ease , as in the FOTemost Dairies case , dem-
onstrates " the ' leverage' advantage posse.ssec1 by large, diversifie,d

alH1 geographically dispersed firms. " The Commission in the Procter

&: 

Gan"&blc ca: e 1ike,y1se t.ook note of the "greater fJexibility in
pl'ici:!lf: enjoyed by the m.llti- proc1uet flnn * 

, ,

which is in competi-
tion \yith a smal1 firm s single procluct.:' \Vhile the Brown Shoe case
in its retail aspect, involvec1 a horizontal acquisition , the ba.sis of

the Court's t1eci::iion Y, ilS not. so much the "sma.n share or a par-

ticular market" '.yhich the combination would control , as it ,yas t.he
fact that " this sllfl'e is he.ld by a. large national chain .

. .

, (whichJ
can insulate se-lected outlets from t.he vagaries 01 competition in par-
ticular locations" (at 34 1). The following statement in Reynolds
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Metals 00. v. 309 F. 2d 223 , 229 (CA DC, 1962), although

relating to a vertical acquisition, also has application tD product

or mrtrket.extension acquisitions:
Arrow s assimilation into Reynolds ' enormous capital structure and resources

gave Arrow an immediate advantag-e over its competitors

'" .. .;

. The power of
the " deep pocket" or " rich parent" II *' '" ill a competitive group \vere previously
no company was very large and all were relatively small opened the possi-
bilty and po'Wer to sell at prices approximating cost or helow and thus to
undercut and ravage the less affuent competition.

24. Respondent contends that as a matter of law it does not possess
monopoly power the power to control prices or exclude com-
petition , citing such cases as Standard Oil 00. v. 221 U.S. 1

and Amfl'ican Tobacco 00. v. 221 U.S. 106, arising undcr

Section :2 of the Sherma,n Act. However, as the Commission pointed
out in its Foremost Dairies decision, Sherman Act tests are inap-
plicable to Section 7 of the Clayton Act, which is intended to "cope
with monopolistic tendencies in their incipiency and before they

attain Sherman Act proportions. S. v. Bethlehem Steel Oorp.
168 F. Supp. 576. vV11ile it may be that respondent does not possess
monopoly power, there is no question as to its disparate cconomic

strength vis-a-vis the great bulk of its competitors.
25. In 1950 respondent was the third ranking company in the

production of frozen desserts in the United States, with 3.5% of
production. V\Thile this figure does not seem inordinately high, it
must be noted that thero \Vore some 4 200 ice cream plants in the
United States in 1950 , and that eight national companies accounted
for 35.0% of U.S. production. By 1957 these eight companies ac-
counted for 39.2% of U.S. production and respondent's share hacl
increased to 4.7%. In 1958 the eight largest companies accounted
for 48% of the value of ice cream shipments in the United States.
vVith 1 171 companies which were primarily in the ice cream busi-
ness , the average share of all remaining companies was .05%. In
the fluid milk line respondent was the fourth ra,nking company in
1958 , with 3.4% of the value of shipments. Eight national companies
accounted for 31.0% of the value of fluid milk shipments. In terms
of companies which were primarily in the fluid milk busine , the

top eight companies accounted for 29% of the value of shipments
in the Pnitec1 State , ,yith the l'cmttinc1er of the 5.008 cOlnpanie:-

having an average share of .001 %. In addition to its product and
geographic diversification in the dairy products field, respondent

enjoyed further diversification in the food industry, with at least
30% of its sales in non-dairy products. During the decade from
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1950 to 1960 respondent's sales increased by 116%. During the same
period the number of milk plants decreased by 550/0 and the number
of ice cream plants by 23%. .While a substantial part of the decline
in dairy plants has been due to technological conditions, there is
no question but that keen competitive conditions and low profit
margins have been significant factors. In this milieu the large na-
tional companies clearly possess the advantage. They have been
thc chief beneficiaries of the decision on the part of many of the
smaller companies to give up the competitive struggle by selling
out to the larger companies. The four largest national companies

:National Dairy, Borden , Foremost and respondent have been re-
sponsible for a major portion of these acquisitions.

B. Creameries of America, Inc.

1. As has heretofore been found , Creameries distributed dairy

products in an area of the western United States between the ",est-
ern slope of the Rockies and California. It also distributed in the
then Territory of Hawaii. Creameries and respondent competed

only in the State of California, which accounted for 26% of Cream-
eries ' sales. The acquisition , therefore , involved principally a market
ext.ension by respondent. Detailed fidings have becn made con-
cerning market and competitive conditions in each of the market
areas where Creameries did business. However, any eva1uation of
the impact of the acquisition must be made against the background
of Creameries' and respondent's over-all positions, and the trends

in concentration in the United States and the western portion thereof.
2. Creameries was one of the three largest dairy companies oper-

ating exclusively west of the Hockies , its annual sales of approxi-
mately $50 000 000 being almost one-quarter of respondent's own
sales at the time. Despite the fact that its San Jose and Los Angeles
divisions had sustained smalJ losses just prior to the acquisition , the
company s over-all operation was profitable. Its profit rate in 1952
was comparable to respondent's. There is no question but that it
was a substa,ntial and viable company. As the Commission stateel
in the Foremost Dairies case ,"lth respect to the acquisition of

Cr8ameries largest California competitol', Golden State (at p. 1077),

respondent eliminated precisely that firm which had the financial
and other resources to offer it the greatest potential , as Vlell as im-
mediate, competition.

3. At the time of the Creameries acquisition , respondent ranked
ahead of Foremost Dairies , as the third largest dairy company in
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the United States. F' rom a small \Iichye,ste,l'n beginning, respondent
had cxpanded (largely by acquisition) until by 1950 its territory
exiendcd from the eastern United States to the eastern slope of the
oeky iUonntains. Except for a portion of California , \vhieh it had

entered by acquisition in the middle 1940' , it did not have any sub-
stantial business west of the R,Qckies. The acquisition of Orcnm-
erie,s offered re.spondent an opportunity to diversify its operations
geographica.lly, by expanding into new areas at a cost .lower than
,yould be involycd if it sought to develop new business in these
areas. It also offercd respondent an opportunity to enjoy the full
benefits of it.s national advertising prog-ram, at a minimum achE.
tional cost.

4. The most obvious potential impact on competition of respond-

ent' s acquisition of Creameries ' as in the 10\\81' Bay area , in \\hich
respondent and Creameries ' S Ln Jose division both eompeted in the
sale of ice eream and other frozen desserts. Both campa-niB:: werB
substantial factors in the ice cream product Ene in this area. '\Vhile
the figures in the record are not precisBj it is clear that respondent
8.ceountec1 for somewhere between 20 to 30% of the iee cream sold
in this market, and Creameries aecounted for bebvcen 13 to IG%.

Their combined market sha.ro represented bet"ocn one- third and t\\o-
11ftlIS of the market, and gave them the largest share of any com-
pany in tIle area. Together with two other national companies (Bor-
den and Carnation) and one large, California.-based company
(Golden State), they accounted for around 85% of the al' s ice

el'cam sales. \Vithin a short time after the Creameries acquisition

Foremost Dairies acquired G01clen State, and Borden acquired two
other independent ice cream ma.nnfactnrel's in the 101101' Ba.y area.

Thu , ",,,ithiD a period of Jess than a year the Dumber of non-llational
independent ice ere-run manufacturers doing business hi the 10ller
Bay area 'ras reduced by nJmost one-half, from nine to Eve. The
nnmber of inc1epe,nc1ents "hich ,,,ere in business in 1953, when
Crcmncl'ies ",yas acquh' ec1 lias itse.lf a reduction from the number
whieh had prcwiou.sly sold in the territory, Borden having acquired
b'Co sizeable independents in 1951 , and respondent having initjally
Emtr.l'pc1 the territory by the ,l,cquisition of a.n jnc1epenc1ent. RespoJld-
cllfs acqnisit10n of Creameries not only involved the acquisition
of i llb t.n.ntial competitor in the iee ere,am product lino, but en-

abled it to diversify its product line in thG lower Bay a.rca, since

Creameries vas :1180 a subst.a.ntial distributor of fluid milk. It olso

:\1 Crpnme:' jes W"S pnrticl11al'ly strong in the "Jlontc::ey-Snnia CJ' :IZ mi1k mnrket. ,'.iih
(1\' 1'1' 28 /o of tile Clrea s s .les , Clno. wa\- a sizeable factor in the Santa C!flla warket wi(::

most 10% of th.'lt m"l'J,et.
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resulted in a sizeable concentration of the fluid milk business among
the national companies.143 llaving obtained entry into the fluid milk
line through its acquisition of Creameries , respondent in the follow-
ing year acquired t1\'O other independent milk companies in the
lower Bay area. Based on the record I1S a whole , including the de-
tailed findings heretofore made with respect to the lower Bay area
and the facts hereinabove discussed, it is concluded that the effect
of respondenVs acquisition of Creameries of America may be sub-
stantially to lessen competition, or to tend to create a monopoly
in the ice cream and Huid Inilk product lines in the lower Bay area.

5. Since the law is vioInteel "if anticompetitivc effects of a merger
are probable in :any ' significant market , the mel'ger- flt least to that
extent-is proscribed. BTown Shoe Co. v. 370 U. S. 294 , 337;
see also Bl'illo JfanufactuTing 00. Docket Xo. G557, July 31 , 1963.

It is , accordingly, unnecessnry to determine \fhcther the Creameries
a.cquisition had the proscribed statutory eiIect in eaeh of the otheT
areas in which that company did business. IIO\\ ever, to t.he extent
that the anticompetitiyc implications of the merger in other areas

may havc a bearing on the relief to be ordered. (Ero' wn Shoe 00. 
, ibid. (5), brief reference i\'ill be 11:1(11" to the anticompetitive

aspects of the merger in the other flreas in hich Creameries op-

erated.
6. A.s hf1s 2-1reac1y been found,: respondent and Creameries were

bot.h substantial factors in the ice cream product line in the lower
San Joaquin ValJey area. Creameries accounted for almost 23%
of the ice cream sold in the ICern-Tulare portion of that area , while
respondent accounted for one-third of the ke cream srdes in the.
Fresno portion of the area. Their combined sales represented over
25% of the ice ere,am 30ld in the lower San .Joaquin Yalley. If re-
spondent and Creameries cannot be considered as actual competitors
in the lo\Ver San Joaquin Vfllley, they \fere certainly potential C011-

pe6tor3. V\Tith over ludf of the companies i'\hich sold in Creameries
territory operating from plants in Fresno it \fftS just a matter of
time before respondent would also have extended its operations south
into I(ern-Tulare. In acquiring Creameries, respondent not only

acquired a substantial potentia) competitor in the ice cream product
line , but \Vas able to obta.in the benei1ts of di\"ersification of its prod-
uct line in the lower San J oaernin Valley. "iVhile respondent had
previously distributed only ice c,ream in the l.rca, Creamerie.:; \yns
one of the 1argest factors in the fluid milk product line , accounting

Three Jlation l companies, pI!;" Go cJen State , 'W()l:d account for oycr 70% of !1:1I;
sflles ill thp. five pl'incip:11 cities in the are,!.

379- ;02--71--3
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for oyer one-fourth of the aren s milk sales, and was the third rank-
ing milk company in the entire San oaql1in Valley (although it

only sold in t1\'O out of seven counties in the Va.lley).
7. In the Los Angeles area , in ,vhich Creameries and responc1ent

competed in both the fluid milk and ice cre"m prodllct lines, the
acquisition enabled respondent to achieve various economies by con-
solidating the plant.s of both companies in the area. Its most sig-
nificant effect was in the, frozen dairy product line. , where the merger
resulted in a company "hieh accounted for almost 7112 of the frozen
dairy products sold in the Los Angeles a1'8a.143 Since the top foul'

companies in the Los Angeles "rea (out of a total of almost 200

distributors, large and small) accounted for 32% of the market
the merger ena,bled respondent to achieve a position comparable
to the average share of the top four companies. The merger re-
sulted in five COJnpallteS controlling almost 40% of the ice cre,
sold in the Los Angeles area. ,Vith ForcmosVs acquisition of Goldcn
State, which ,yas one of the top four companies, all but one of the
five leading compa,nies ,yere national companies.

8. The acquisition of Creameries ' Cftlifornia divisions must be
viewed against an industry background which saw the number of
milk plants in the State of California decline by 38% bet\yeen UJ50
and 1961 , and the number of ice cream plants decline by 17%. Dur-
ing this period at least 25 dairy companies were acquired by five
national companies. The ac.quisition also took pIa,cc in a period
which saw the St.ate production share of frozen desserts accounted
for by the l1:ltiona.l companies :increase from 35.1 % in 1950 to
54. 990 in 1957. ,Vhi10 a large part of this :increase was the result
of Foremost's acquisition of Golden State" respondent's acquisition
of Creameries played fl pnrt 1n the :increase in c.oncentration , with
responclenVs share increasing from 4.2% in 1950 to 7.4% :in 1957
making it the third ranking national company in the State. Re-
spondent' s o\Yll position :in the frozen product line has 1urther
improved since 1957

, ,,-

ith :its share of California production reach-
ing 9.4% in 1960. Thus in a period of ten years , its share of frozcn
dessert production morc than doubled. A considerable portion of
this was made possible by its acquisition of Creameries. The post-

Jj3 The examIner has illclncled in l' espondent' s share of the market , the ice cream which
it produ('ed for Jersey DIain under the special arrangement with that company. This
Yolumc was prodt ced in resIJondent's plant, and there js no reason to beLieve thllt re-
spondent did not receive R profit on such sales comparable to the other ice cream pro-

duced b:v it, Its production for Jersey Maid gave respomlent the benefit of larg-c-scaJe
production, which presumably ",as ref1ected in the cost of the otber ile cream pro-
duced by It.
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acquisition developments in the fluid milk line (upon which respond-
ent places emphasis), such as the dec.ine in the market share of

the top four companies and the increa,se in the market share of
the largest independents , do not negate the anticornpetitive aspects
of the acquisition in the frozen produc.t line in the, State of Cali-
fornia, let alone its antieompetitivc aspects in individua.l market
areas within the State.

9. .While respondent did not compete with the other Creameries
divisions, there is no reason to believe that in clue 6me it would not
have expanded its operations into at least some of the other aTca:=.

R.espondent cites the mountainous terra,i.n in the Rocky J\lount.ain
area , as indicative of the lack of likelihood that it would have ex-
panded into the \1'estern sJope of t11e Hockies , from its Denver plant.
Yet the record discloses that there \Tere at lea,st two other com-
panies serving communities in we tern Colorado with frozen dairy
products from plants in Denver (CX 16-Z 252, Pl'. 81 , 83). Given
respondent' s growth pattern , it was inevitable that, had the oppor-
tunity for acquiring Creameries not presented itself, it would have
expanded into the Intermountain area , either directly or by the
acquisition of one or more sman companies which would have be-
come its base of operations in the area. It was alrcady poised on

the perimeter of the area, with bases of operations in California

Denver and OkJahoma.

10. Aside from the aspect of affecting potential competition in
the ftrea.s ""where respondent and CrcflJncl'ies did not compete , the

merger had other anti competitive implications in these areas. Re-
spondent s acquisition of Creameries resulted in the elimination of
a strong, independent company, which was a very substantial factor
in the Intermountain area. In the Utah divisional area Creameries
accounted for almost 20% of sales in both the milk and ice cream
prOLluct lines , and in some markets within the a.rea its market share
was even greater. In the Idaho divisional area Creameries accounted
for over 30% of ice cream sales , although it was not as strong in the
fluid milk line as in the Utah area. .With the exception of the two
subsidiaries of Pet Mi1k , which sold in only a portion of Utah and
which eventual1y left the area , there were no strong national com-
panies in the UtnJI-Idal1O region. Respondent's acquisition of Cream-
eries resulted in the injection into the area of a national company
with economic power and leverage far beyond Creameries . In the

area served by its El Paso Division , Creameries was the largest, if
not the domi,;ant , foetor in the area , w.ith almost 50% of both milk
and ice crea.m sales , and even larger shn.res in some individual mar-
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kets. Respondent s entry into this area resulted in a substilntial
increase in the concentration of business among the national com.
panics. Thus, in the El Paso market respondent (as Creameries
successor) and Borden accounted for 73% of the area s ice cream

sales.
11. Respondent's acquisition of Creameries pa.ved the way for its

8cgllisition of two other companies serving portions of the Inter-
mountain area, and for a later extension of its operations into ad-
joining areas in Texas and Arizona by the acquisition of two large
independent companies in those areas. As a result of its program
of expansion through acquisition respondent, which did not do busi-
ness in the Intermounta,in area prior to 1953, was able by 1960 to

increase its market share in the portions or the six-state area served
by the r:cql1ired companies to 23% in the frOZe!l dessert 1in2 and
approximately 21 % in the fluid milk line. During the decade frorn
1951 to 1961 the number of milk plants in the Mountain State.3 de-
0. 1ined from 748 to 348 , and the number of ie.e. cream plant.3 from
2GD to 216.

12, In the area served by :its Honolulu Division , Creameries was
c1ear1y the dominant company, in both the milk and ice cream prod-
uct Jines , with approximately 60% of the milk sales and 500/ of the

ice cream sales on the Island of Oahu, and two-thirds of the ice

cream sales on the Island of I-Tawaii. Through it.s cont.ract "\vit.h the.
local producers association and its own dairy farm , Creameries was
in a strong position to control the supply of raw mille Respondent's
injection into this market bronght an evcn stronger and more power-
ful conlJwtitol' into tlw arra, to face the Tc1ativeJy fe\\T local com-
pfUlies. ,Yithin a matter or months n,fter respondent's acquisition of
Creameries: the Jargest of Creameries : local competitors '\\' e1'e ac-
quired by Foremost , which had there;t:ofore owned one relatiyely
small company. Thus, in fI short time the ;1,cqnisitions of re ponc1('nt
and Foremost had transformed a dl1iry industry consisting or local
or independent companies into one -in which these two nationn 1
companies accounted for 85% of the milk business and 75% of
the ice cream businpss in Oahu. ,Vit.hin a year after its acqnisition

of Creameries , respondent acquired the only indepenclent ice creflJn
company doing bl1sine s on the Island of I-Ia,waiL thns completing:
the cycle of control of the dairy industry in the Territory of Hawaii
by national companies.

13. Respondent suggests that the Creameries ac.quisition cannot be
deemed to have anticompetitive implications in the a.reas \yh8r8 the.
two companies were not in competition , since respondent merely " 1'8-



BEATRICE FOODS COMPANY 669

47; Conclusions

p1nce,cF anot.her company in t.hof:e areas ( femorandllm, p. 9). It
cites in support of its position the staiement in Crown Zellerbach
Oorp. v. FTO 296 F. 2d 800, 818 , in which the court , referring to
the fact that the acquired and acquiring companies did not compete
in certain ,Vestern States, stated:

('iVJe are confronted with great c1HIkulty in understanding 110IY the acquisition
of St. Helens could operate sl1bsumtia1ly to lessen comvetition in tllOse arpos

\YlJpl'e it apparently did no business hefore the acquisition.

ThE\ fJuoted statement wa,s made in connect.ion with a discussion
concerning the delineation of the relevant geographic market , rather
than the c.riteria app1icable to determining the competitive impact
of an acquisition betYreen noncompeting companies. Furthermore
the area, in ,yhich the C01P't thought there could be no Hclverse impact

,yas aIle in which the acqui.ring company sold : but not the acquired

company, whereas here the area invoh'et1 is one- in which the ac-
quired compa.ny did operate. The exarniner does not interpret the
Cilse as holding th lt there can be no adverse competitive effect if
the acquiring company did not se1J in the same ma,rkct as the acquired
company. To so interpret it would be contrary to the clear con-
gressiona.l intent to extend Section 7 to acquisitions other than those
which are horizontal in nature.

tL Even if t118 an6competitive aspects of the Creameries acqui-
sition '\\ere deemed to be limited to one or more of the California
areas where the two companies directly competed , a.ny attempt to
evaluate the impact of the acquisition ::olely in terms of those areas
would be to ignore the principal benefit.s which rep,ponclent received
from the ac.ql1isition. As has previollsl:v been noted (SllPdl p. Sil)),
while respondent visualized that the California portion of Crcmrn-

eries' lmsinc,ss would give it "an opportunity to possib)y improve
anI' profits in those areas :' by consoliaation of the two operations
it was genera11y dubious about the advanta,gcs to be gained from
that portion of the. bnsine::s ;; (lue to the highly (' onlpftitivp sItuation
and smaller margins in both milk and ice cream in California,
The m;ljor al1Y,lltap:e '\"hi('11 it sa.w jn the nrqlli ih()n \Y;' the "oppor-
t.unity lor anI' company to go into ne\\ flrea , which arc grO\ying areas
with I1njor operations, at a price lower than we eould ever develop
business in these areas. :' The areas referred to were " particu1arly
* :/ * Texas , :New 3Iexico, Utah ana Idaho." ,Vith the exce,ption
of BakersfIeld , Creameries was losing money in California, while
operating at a substantial profit in the other di\Tlsional areas. 1Vere
1-he order in this l)l' ocecdin to lw limile(l to cli\'c:4itnre of tllO"-('

portions of Cl'c;unrries : lmsine

:: \\

hich \\"cJ'e in cnmpetltion ,,,ith
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respondent, the latter would be permitted to retain the principal
fruits of the acquisition, while ridding itself of those portions of

the business of which it might \yell wish to unburden itself. Anyone
purchasing the California portion of the business \,-uld obtain a

shell of the Creameries operation , lacking in the suhstantia.l gco
graphic c1iversificlltion and economic Jeverage of the original com-
pany.

C. Boswell Dairies

1. Boswell is one of the acquired companies with rcspect. to which
respondent contends the 1'8co1'1 fails to establish engagement in
commerce. The only evidence of Boswell' s engagement in commerce
is that during the 12-month period prior to its acquisition by re
sponc1ent , it purchased some butter and cottage cheese curd from
a company in Springfield Iissouri , whic.h delivered same in its
own trucks to Bos"\,\cll's plant in Fort \Vorth , Texas. The volume of
snch out-of-state pnl'chases , and the degree of regularity thereof
during the 12-mont11 period , do not appear from the record. Bos
"\"\e11 was a company ,yhose annua,l sales ,vere in excess of $7 000 000,

There is nothing to inclicfltc t.hat BoswelFs out-ai-st.ate purchases
were of 1nor8 than de 'In-inhnis; proportioll . It is the conclusion of

the examiner that the minimal showing made by complaint counsel
is not suffcient to establish that, at thc time of its acquisition , Bos-
well ,vas engaged in comlnerce , within the meaning of the Clayton
Act and FedeTal Trade Commission Act.

2. In vie\\' of the foregoing conclusion , it is technically unnecessary
to determine "\ylwther the Roswell acquisition had the proscribed
competitin.: impact. However, .since the Commission 11fl.Y disagrec

'1'jth the examiner s conclnsioJls RS to Bos"\yell's cngagemerJt in ('Oln-
meTCS and may desire the bene,fit of his views concerning the com-

pet.itive impact of t.he aCf1lli:"ition , the eXAminer ,"rill briefly in(licnto
his eoncll1sions :in this regard.

3. The record discloses thflt Boswell was a subst.antial and viabJe
imlcpenclent company, with total sales in 1957 in excess of $7 000 000

consistinp; of l1ilk iee cream and other dairy products. \Vhilo its
ma.in distribution area was in the cjty of Fort 1Vorth and surround-
ing Tarrant County, eomp1aint counsel contend that the Korth

Tcxas V:\OIO area is the relevant market area. Boswell's share of

this market '\1'ea in fluid milk was 10.63% in 1957. However, this

does not accnrfltely reflect Bos\\ cl1' s market position in fluid milk
since its r1istribution aren included 12 counties which were not in
the Korth Tcxas FMMO area , and the FMJ\O arca inc1nded 10
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counties in "\vhich Boswell did not do business. The record contains
no data as to Boswell's market position in the ice cream product

line. Respondent did not compete with Bos"Iell in the sale of dairy
products , its closest plants being at El Paso aud Oklahoma City.
4. Based on the record as a whole, and particularly the Jack of

reliable evidence as to Boswell's market position prior to the acqui-
sition , it is the conclusion of the examiner that complaint cOllnsel
have failed to sustain the burden of pl'oving that the effect of re-
spondent' s acquisition of Boswell may be substantially to lessen com-
petition , or to tend to create a monopoly, in any product line in any
section of the country.

D. Associated Dairy Products Company

1. Associated is another of the acquired companies with respect
to which respondent conte,nds the record fails to establish engage-
ment in commerce. The only evidence of Associated's engagement
in commerce is that during the 12-month period preceding its acqui-
sit.ion , it purchased butter and plastic cream from a, company in Los
Angeles and that "some or all of said products may have originated
in states other than Arizona" (emphasis supplied). There is nothing
in the record to indicate the volume or degree of regularity of pur-
chases actually originating from outside the state. It is concluded
that the minimal shmving made by complaint counsel js not suff-
cient to establish that, at the time of its acquisition by respondent

Associated ,Y1:S engaged in commerc.e, ,dthin the meaning of the
Chtyt.on Act and the l, deral Trade Commission Act.
2. In view of the foregoing conclusion , it is technically unneces-

sary to determine whether respondent's acquisition of Associated

had the proscribed adverse competitive impact. However, since the
Commission may disagree with the examiner s conclusions as to ASM
socia ted' s engagement in commerce, and ma.y desire the benefit of
his views coneerning the probable impact of the acquisition , the ex-
aminer "\111 briefly indicate his conclusions in this regard.

3. The record discloses that Assoeiatec1 was one of the largest , if
not the largest., jndepenc1ent dairy in Arizona , with sales of approxi-
mately $J OOO OOO , consisting principaJ1y of fluid milk and related
products. It ,vas acquired in October 1956 for a consideration of

almost three quarters of a million dollars. It was a profitable and

viab1c compauy. It has been found that both the State of Arizona

and the Central Arizona FMl\0 area are appropriate market areas.
In the State of Arizona as a whole , Associated accounted for 11.22%
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of fluid milk sales in 1955. It is probable that its market share was

even higher in the Central FJlMO area , which included the prin-
cipal communities in which Associated distributed. 'While respond-
ent and Associated 'were not yet in competition , the perimeters of
their respective territories coil1cic1ed. laving extended its oper-
ations into west Texas and New 1\Iexico through its acquisition of
Creameries, it Ylas inevitable that respondent 'would expand into
Arizona. In 1958 byo national companies, Ca.rnation and Borden
accounted for 58. 6% of the valuc of fluid milk shipments in Arizona.
There is no reason to believe that their share was substantially
lower in October 1956 , when respondent acquired Associated. ,Vith
respondent succeeding to Associatecrs business, three national com-
panies accounted for 67.6% of the value of fluid milk shipments in
Arizona in 1958. In the decade from 1951 to 1961 , the number of
milk plants in Arizona de.eined from 78 to 25 , and five clair;)' com-
panies were acquire.d by national companies.

4. Bfl::ed on the record as a 'whole, including the Bvidencc as to
the high degree or concentration in the, milk industry in Arizona
among the national cOl1panie , the substantial decline in the number
of smu11 , independent plants and companies the snbstantial position

\"hich Associated occupied ,,,ithin the Stftte of Arizona, and the
close. proximity lJe(,yeen it,s and responc1ent:s respective territories
it is the conc.usion of the examiner that the extcns10n of respond-
ent' s operations into Arizona by the acquisition of Associated , \"D.S

reasonably calcnIatcel to injure competition in that section of the
country nnd to tend to monopoly. In reaching this conclusion , the

examincT is not unminc1fuJ of the :fact , emphasized by respondent
that by 19(0 its market share in Arizona had declined by 2. 8%.
Such post-acquisition development is not of sueh magnitude or
character as to negate the foregoing conclusion.

E. Greenbrier Doiry Products Company

1. Greenbrier is another of the acquired companies ,, ith respect

to which respondent contends the record fails to establish engage-
ment in commerce. The record discloses that during the year prior
to its acquisition by l'E'sponclent , Greenbrier made pUl'Chfl5es of el'E'O-11
m11k pmnler and dr ' cheese curd from v trious out-of-st.ate sup-

:.. WhHc Ao;sociated' s pl:mt , j\J t outside of Phoenix, was approxim!1tely 400 ml;c"

from re pondeDt' o; main p:a:rt at El P2S0. it had a branch offce at EIr;l1ee from \';hich it
distrihuted in Cochise Con:rt . li) Ol1tbp:lstern Arizona adjacent to the "Xcw :\Iexico sta1e
Ene. Rcs)JoD(lent bar! a hr:mch at Deming in o;ol1th'Western Kew :lIn;co. from which 1t

striblJted in HhIr1Jgn Ilnd Grant COL;!)ties bordering on .\rlzona.
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pliers, )n t.he total amount or $115 190. These products were used
as ingredients in tIle manufacture of varlous dairy products sold
hy Greenbrier in Vest Virginia. It is concluded that the vo1ume or
Greenbrier s out-of-state purchases is suffcient to establish that, at
the time of its acqui:iition by respondent on January 1 , 1955 , Green-
bricr "\YflS engaged in commerce, as "commerce : is denned in the
Chvton Act and the :Federal Trade Commission Act.

Greenbrier, whose sales of milk, ice crcam and other dariy prod-
ucts , were approximately $3 775 000 in 1953 , \,as ncqllirecl for a total
consideration in excess of 81 2.00/JOO. Hespondent concedes that
Greenbrier was " a viabJc independent , . ':' '" with modern processing
equipment. :' Greenbrier s sales "'ere made principally in the area
of Cha.rleston , Bee-kley and Logan , in I\"hich respondent did not dis-
t.ribute However, it a.lso sold in the area of Lewisburg where re-
spondent cOJl1peted with it in the frozen-prodnct line. It has been
found that the Charleston area and the Charleston-Beckley-Logan
arCQ are. approprinte market areas. In the Charleston area Greenbrie,
accounted fOl' approximately 15% of milk sales, and in the larger
Charieston-Beckley area its market share Iyas substantially larger.
Vhile the recOl'd does not disclose tl18 extent of concentration 

Greenbrjer s distribution area , in the larger Charleston-Becklcy-
Bluefielc1 area, Greenbrier and t\yO mt.tional companies accounted
for BO.7% of the milk snJes in 1951. --\Jthough fonI' large independent
compRnies ar:countecl for 48.20/0 of the are,l s milk ales, two of these.
"ere: later acquired by an outside company. Greenurier repreEentec1
the first important acquisition made by respondent in ,Vest Vir-
ginia. Following this it acquired five other dairy compa.nies in the
State. By 1958 respondent had bec.ome the first ranking milk com-
pany in ,Vest Virginia

, '

with 11.8% of the ndne of shipments of
fluid milk (not including the Sh8XC obtained from fl. large company
acquired in 1959). During the decade from 1050 t.o 1860 , the number
of milk plants in ,Vest Virginia declined from 149 to 66, and 10
dairy companies were acquired by nationa.l companies. Based on
the record as a \vhole, including Greenbrier s substantial market
position , the fact that respondent as already competing with Green-
brier in the frozen dairy product line, the extent of and trend toward
concentration in the market , and respondenfs acqEisition pattern in
t.he State , it is conduded that the effect of respondent's acquisition
of Greenbrier may be substantially to lessen competition or to tend
to monopoly in the fluicl milk proc1nct line in sout.hern and central
,Vest Vi:'p.jllia.
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F. Clarksbnrg- Dairy Company

1. Clarksbmg- is another of the acquired companies with respect
to which respondent contBnds the record fails to establish engag-e-
ment in commerce. The only evidence of Clarksbnrg- Dairy's engage-
ment in commerce is that it purchased 801118 a.erated cream and

butter from two out-of-state suppliers. The butter pnrchases never
exceeded three or four cases per week (the dollar volume thereof
not appearing), and the volume of aerated cream was "very smaH.

It is the conclusion of the examiner that the evidence is insuffcient
to establish that , at the time of its acquisition , Clarksbnrg Dairy was
engaged in commerce , within the meaning of the Clayton Act and
the Federal Trade Commission Act.

2. In view of the foregoing conclusion, it is technically unneces-
sary to determine whethe-r the Clarksburg acquisition had the pro-

scribed competitive impact. IImycver, in the event the Commission
should disagree with the examiner s conclusions as to Clarksburg
engagement in commerce an(l should desire the benefit of his views
concerning the competitive impact of tl1e acquisition , the examiner

will briefly indicate his conc.usions in this regard.
3. Clarksburg Dairy and its ",\ho11y o1\ned subsidiary 1-Iomo Df1iry

were acquired in August 1935, seven months aftrT the Greenbrier
Dairy acquisition. The recorcl discloses that Clal'ksburg Df1iry ,,-
n substantial and viable independent compm1Y with total sales of

635 OOO. It accounte(l for approximately 35% of the milk sales
in the northern ,Vest Virg' inill area in which it distributed , and ",\"as

the largest distributor in the market. Respondent , throngh its nc",yly
acquired Greenbrier 1)ivision. eompetec1 ,,-itll Clarksburg in a smflll
\\ay. ,VitII respondent s acquisit.ion of Clarksbnrg. it and Fairmont
Foods accounted for approximately 600/0 of the area s milk saJes.

one of the remaining companies ho,(1 more than o/c of the mar-

ket. Fo1Jowing its acquisition of nnother large clair T in 1959, re-

spondent' s share of fluid milk sales in the no:tthern ,Yest Virginin,
are,n, reached 4- 8% of the area s snlcs by 1950. As previously men-
tioned even prior to the last acquisition respondent had become
the Jargest factor in the milk business in the State of IV est Vir-

Q:inia. ",:ith 11.8% of the YflIne of flnid milk shipments in 1958. This
position resu lteel principalJy from its acquisition of Clarksburg and
Greenbrier.

4. Based on the record as a whole , inc1uc1ing C1arksburg s substan-
tial market position , tJ1C fact that re,sponcJent was already com-
peting ","'lth it , the extent of and tnm(l to"\arc1 concentration in the
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market, and respondent' s aequisition pattern in the State, it is con-
cluded that the effect of respondent's acquisition of Clarksburg- and
its subsidiary Home Dairy may be substantially to lessen compe-
tition , or to tend to create a monopoly in the fluid milk product line
in the northern \Vest Virginia area.

Tro Fe Dairy Company, Inc.

1. There is no issue ra.ised concerning the engagement in com-
merce of Tro-Fe Dairy, which obtained all of its supply of raw
milk from its wholly O\yned subsidiary in Tennessee. Respondent
concedes, and the examiner concludes , that Tro-Fe \\as engaged in
commerce , within the meaning of the Clayton .Act and the Federal
Trade Commission Act.

2. At the time of its acquisition in June 1956 , Tro-Fe ,vas a sub-
stantial , villble company, with net sales of approximately $3 000 000
of ,,-hich approximately 73% consisted of fluid milk. It has hereto-
fore been l'ound that the Gadsden

.'\_

llnistoll area is the relevant
market area. The record contains no reliable statistical evidence as
to Tra- Fe s market share or the extent of concentration in this
market area. At the time of the acquisition , respondent sold fiuic1
milk in the adjoining market in northern Ala,bama, and competed
with Tro-Fe 1n a small aI'ea where the two markets overlapped.
The record does not disclose responc1eDt:s ma.rket position in the
area "' here it distributed. It does appear that two years after the
Tro-Fe acquisition re,sponc1ent acc.ountecl for 14.6% of the value of
fluid milk: shipments in the State of Alabama as a 'Ivhole. 11owevp, 1',

tJwTe 18 no ,yay of c1etermin1ng how rnueh of this share is attrib-
utable to the Tro-Fe aequisition.

3. In view of the lack of reliable evidcJlcc as to Tro- s markf't
position and the extent of conce,ntration in the, Gadsden-Anniston
market. , as well as the lack of evidence as to respondenCs pre-acqui-
sition position in any appropriate mrtrket , it is concluded that com-
plaint counsel have failed to sustain the burden of proving that the
eiIect of respondent' s acquisiUon of Tro-Fe Dairy ma,y be substan-
tially to lessen compctitiol1 or to tend to create a monopoJy in any
line of commerce m any section of the country.

Dothan Ice Crellm Company

1. There is 110 issue raised concerning the engagement in com-
merce of Dothan Ice Cream Company and it.s affEatec1 distribut.ing
campa,nies. Respondent concede, , an(1 the exnmiller concluc1es that



G76 FEDEHAL 'TRADE CC)::I,DHSSIOX DECISIONS

Conclusions 07 F.T.C.

Dothan and its affliated companies Iyere engaged in c.ommel'C8 with-

in the meaning of the Clayton Act and the Federal Trade Com-

mi.c:sion Act.
2. At the bms of their acquisition in December 1859 , Dothan and

its affliated distributing companies were a group of sl bstantial
viable compallies , ,,,ith tota J frozen product sales of over $:3 000 000.

Fl'nm its pbnt flt. Dothan hbarna, Dot,han clistl'ibntecl frozen
prorlucts through its affliated COll, panics in various portions of

southeast.crll ..AJabama , soutIlIvestern Georgia and northwestern Flor-
ida. B.cspondent distribut.ed frozen products in northern Alabama
from its plant in K ashviUe : Tennessee. It did not compete \Tith t.he

Dot.mn cOlnpal1ies. The record cloes not contalE suffcient el'ic1ence

from Iyhich an informed determination ilS to the. geog"l':lphic mar-
ket area or areas relevnnt to the Dothan acquisition cnn be made.
Even if the relevant, market were assumed to be. the clist.l'butlng area
of Dothan and its subsidinry companies: as contended by conn
supporting the complaint, the Tceord is lacking in eviclence conC8rn-
ing Dothan s market share and the extent of concentl'(1.tion ill this
area. In a multi-state area. encompassing the comGinec1 territories
of respondent and the Dothan cor.npanies , respondr"llt ncc011nt.cd for
approximat.ely 10.3% of frozen product prodllction in 1 D60. the

YPf1T follo .yin; its acquisition of Dothan. In te!'rns of the aren Iyhich
the Dothan companies had fonnerly served: l'espo11c1enfs pr0(1l1c-

1.1011 s11are in 19BO was approximately 1:.7%.
3. In yjew of the ul1::.atisfactory state. of t.he record C0l1ee1'njng

what is the appropriate market area or aren2. and the Inek of t;1"
denee n,s to responc1ent:s and Dothan s preacquisition market shares
rm(1 the estent of concentration in an flpproprinte rrmrket, it is con-

eluded tll2t complaint connsel 11fl\' C fnile-d to sllst.ain the burden or
proving that t.he eired of l'espondent s aequisition of Dothan may
be substantial1y to Jessen competition: or to tend to create n monop-

oly in any line of commerce in any section of the country. Eve,
aSSlll1.)ng that respollchmt:s and Dothan s c.ombined distribution area

or that DotlHln s distribution arE'fl. alone , is an appropriate market
no eonc111sion as to any adverse competitive impact can be made

merely frum the post-acquisition rnarket share figures alluded to
above.

I. Dairy1anc1 Fa.rms , Inc. rmc1 Va1t1air Cl'ean-:cry InC'.

1. There is 110 i suc raised eoncerning the engngement in eom

meree of Dairybnd and its affliated cOllpany, Valcbir. Respondent
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concedes, and the examiner concludes , thi:lt Dairyland ana Valc1air
\yere engaged in commerce, within the meaning of the Clayton Act
and the Federal Trade Comrnission Act.

2. At the time of their acquisition in lI'lrch 1961 , Dairyland and
Val clair were substantial, viable companies , wit.h comhined saks
of approximately $:),500 000. They distributed milk pro duets and
ice cream in eastern Alabama and \\ estern Georgin. Hesponc1ent
competed \yith these companies in only a small portion of their
territory, and only in the ice cream product line. The record does
not contain suffcient evidence to permit a determination as to the

appropriate geogrftphic markets in either the 11111(1 milk or ice cream
product lines. Even assuming that Dairyland' s and Valdair s respec-
tive distribution areas could be considered to hr, the appropriate
markets , the record does not contain any evidence as to their market
shares or the extent of concentration in these markets. The only

market-share data in the record pertains to the State of Alab,mm
as it Vlhole , Ilnd indicates that in 195,g respondent ae-connted for
1.1.6% of the value of fluid Inilk shipments in the State and that
four national companies accounted for 33.4% of such shipments
yith respondenfs share beillg' the, Jal'gest. It is not possible to de-
termine Dairylanc1-Vnldair s market position in the fluid milk line
in tho State as a \\'hole , slnee the 1'eeorc1 contains no breakclmyn of
its total sales as behyeen fluid milk pl'oc1ucts and ice cream.

3. While it seems likely from the amount of their total sales
that Dairyland and ValclfLtl' \\" ere sub:-tantia.l factors in their nUll'
kets , in t.he absence of deunitivc evidence as to their mark t slwl'cS

and the extent of concentration in an nppropriate market, no con-
clusion can be drawn that the efIect of their acquisition by respond
ont rna,y be substantially to lessen competition, or to tend to create
a monopoly in any line of commerce in any section of the country.

J. Louis Sherry, Inc.

1. There is no issue raised concerning the engagement in com-
merce of Louis Sherry. Re::pondent concedes , and the examincr con-
dudes, that She.rry was engaged in commel' , within the meaning
of the Clayton Act fI.nd the Federal Tracle Commission Act.

2. Sherry was a substantial \ viable company at the time of acqui-
sition in March 1955 , with frozen products sales of over $3 000 000.
J-Iowcver, it had sustained substantial losses on its operations dur-
ing the two-year period prior to its acquisition. 1Vhile respondent
fInd Sherry Vlere in competition in the sale of frozen products in
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the New York metropolitan area, they sold different types of ice
cream and catered to different types of eustomers. The only market
share data in the record is for 1952 , almost three years prior to the
acquisition. Such data reveal that respondent and Sherry accounted
for '1. 7% and 40/0 respective1y, of the New York market , and were

the third and sixth ranking companies. The first two ranking com-

panies , Borden and National Dairy, accounted for 29.6% and 24. 5%,

respectively, of the area s sales.

L Considering rcspondent s relatively smaJl share of the Now
York market vis- vis the top two companies, the lack of current

market-share and concentration data. in the record, Shcrris poor
profit position at the time of the aequisition, and the limited extent
of competition between it and respondent in terms of the types of

product and customer served , it is the conclusion of the examiner
that complaint counsel have failed to establish that the effect of re-
spondent' s acquisition of Sherry may be substantially to lessen com-

petition , or to tend to create a monopoly in any line of commerce
in any section of the country.

K. Arden Farms Co. (Me1vcrn-Fussell Division)

1. There is no issue raised concerning the engagement in com-
merce of the l\elvem-Fussell Division of Arden Farms. The record
discloses, and the examiner concludes, that l\1:elvern-Fussell was en-

gaged in commerce , within the meaning of the Clayton Act and
the Federal Trade Commission Act.

2. Arden s :Mclvern-FusseJ1 Division operated a substantial , viable
frozen products plant in the ,Vashington, D.C. metropolitan area

at the time of its acquisition by responrlent in 1960. However, the
Division ha.d lost money ea,eh year since Arden entered the market
in 1951. Respondent. and 

IelYern- Fuss('ll competed in the s,lle 

frozen products in the ,Vashington metropolitan area and in a broad
area of Virginia and ::Iaryland. Hespondent, while a substantial fac-
tor in the 'Washington market , had been losing money on its 'Vash-
ington operation for three years prior to its acquisition of .felYern-

Fussell. It was considering closing its ,Vashington plant due to the
poor physical condition thereof and the impracticality of renovating

it. The on1y market-share data in the record is for the year 1952
approximately eight years prior to the acquisition. "Tl1le Bueh data
reveal that they were both substantial factors in the 'Vashington
market, there is other evidence indicating that the position of both
companies had deteriorated substantially prior to the acquisition.



BEATRICE FOODS CO:\fPA 679

4,3 Conclusions

The largest company in the area was ational Dairy, which ac-

counted for 43.6% of the value of shipments of frozen desserts in
the District of Columbia in 1958.

3. In view of the lack of current market-share and concentration
data in the record, the poor financial condition of the Melvern-
Fnssell operation, the lack of profitability of respondent's operation
in the area , and the overwhelming market position of the largest
company in the area , it is the conclusion of the examiner that com
plaint counsel have failed to establish that the effect of respondent'
acquisition of the Melvern-Fussell Division of Arden Farms may be
substantially to lessen competition , or to tend to create a monopoly
in any line of commerce in any section of the country.

L. Durham Dairy Products , Inc.

1. The record discloses that Durham received a portion of its
raw milk from Virginia , that it purchased other dairy products from
suppliers in Virginia and Kentucky and that its sales territory in-
cluded one town in Virginia. It is concluded that the record estRb-
118hes Durhanl was engaged in con1111erce, within the meaning of
the Clayton Act and the Federal Trade Commission Aet.

2. At the time of its acquisition in March 1953 , Durham was a
substantial processor and distributor of fluid milk products and
ice cream in a five- county area of orth Carolina. It was the second

ranking company in the fluid milk line, with 30.5% of the area
sales, and was the top ranking company in the ice cream product
line, with 25.4% of the area s sales. At the time of the acquisition
respondent was not selling any dairy products in Durham s terri-
tory. However, it did distribute frozen products in southern Vir-
ginia from its plant at Norfolk. Durham s competitors in the fluid
milk line were prineipally local , independent companies. However
in the frozen product line National Dairy, Borden and Pet were
substantial factors and , together, accounted for 31.1 % of the frozen
products sold in the market. 'With respondent' s aequisition of Dur-
ham, the four national companies would aCcoillt for over 55% of
the frozen product sales in the market.

3. Based on the record as n. whole , including the substantial posi-
tion which Dnrham oecupied in its market arm, in both the iluid
mill, and frozen product lines , the close proximity of its and re-
spondent' s territories in the frozen product line, the fact that the

acqnisition resuJted in the injection of (t st.rong national company
into a flnid milk market which had theretofore eonsisted almost en-
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tirely of local companies, and the substantial increase in concentra-
tion among national companies in the frozen product line, it is con-

cluded that the effect of the acquisition of Durham Dltiry by respond-
ent 111ay be substantially to lessen competition, or to tend to create

a monopoly in the fluid miD\: and frozen product lines in Durham
sales area.

i\.J \Vesterdlle Creamery Co. and Other Ohio Acquisitions

, 1. There is no issue raised concerning the engagement in com-
merce of ,Vest-crville Creamery. Respondent concedes that \Vester-
vi11e was engaged in commerce in the saIe of evaporated a.nd pow-
dered milk products. It is concluded that ,y csterville was engaged
in commerce, \'dthin the meaning of the Clayton Act and the Fed-
eral Trade Commission Act.

2. ,Vesterville ""as a substantial producer of manufactured milk
products, including eyaporatcc1 : condensed and pmvdered milk. It
also processed and sold fluid milk and ice ere a.m. Its total sales at
the time it was acquired in June 1861 were almost $14 000 000, of

,,,hich more than three- fourths s accounted for by its manufac-

tured 11ilk products. Prior to the acquisition respondent had not
been a manufacturer of evaporat.ed and condensed milk products;
nor had it distributed flui(l mille or ice cream in ,Vestervil1c s terri-

tory. The record reveals that V estcrvillc had about 8% of the fluid
milk sales in its tcrritory\ but theTe is no eyirlence as t.o its relative
position or the extent of concent.ration in the market. The record
contains no evidence as to market s11a.res or the extent of concentra-
tion , in any appropriate m rk('t. in Bit,her the frozen product or 11an11-

factnrcd mi1k product lines. It is concluded that the record fails
to establish that the effect of respondent's acquisition of ,Yesterville

Creamery ma r be substantially to lessen competition , or to tend to
create a monopoly in any liDe of commerce in any section of the
country.

3. Respondent acquired byo other Ohio corporations, ,vhich com-
plaint counsel contend \reTC engaged in commerce. These were Lin-
ton & Linton and Gray & Vhjte. The record fails to estab1ish that
either company was engaged in commerce. The mere fact that Lin-
ton & Linton purchased some botted milk from respondent in Ohio

1\hich may have originated outside of the State in its rn form
does not establish its engagement in commerce. The fact that Gray
& ,Yhite ma,y have purchased some indeterminate amount of butter
from outside of the State of Ohio is insuffcient to establish its en-
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gagemcnt in commerce. :iHorem- , the record is IfLcking in substa,

tial evidence that the effect of either of these acquisitions may be
substantially to lessen eompetition, or to tend to create R monopoly
in any line of commerce in any section of the country. There is
no market share or concentration data. in the record ,yjth respect
to the Linton & Linton acquisition. The only chta pertaining- to
the Gray & Vhite acquisition is that its sales of butter amounted
to approximately 5% of the buttcr consmnec1 in the northern Ohio
area.

. Lindner Ice Cream Company

1. There is no issue raised concerning the engflgcment in com-
merce of Lindner Ice Cream Company. Respondent concedes ) R,

the examiner concludes, that at the tjme of its acquisition in June

1856 Linclncr vms engaged in commercE'" within the meaning of the
Clayton Act and the Federal Trade Commission Act.

2. Lindner was fl. moderate- 1zecl iC3 cremn company, sening 
the area of Cincinnati : Ohio) "it.h allnual sales of $4BO 000. Respond-
ent. competed '''1th Lindner in the sale of ice cream in the Cincinnati
market. The record is htcking in evidence as to the market shares
of the acquired and acquiring eompanics , and llS to the extent of
concentration in the market.: at or about the time of the acquisition.

The only lnarket data. in the record are for a period four years prior
t.o the acquisition , at which time respondent and Lindner accounted
for approximately 8% and 5%, respectively) of t.he ice. c.ream sales

in Cincinnati. Respondent ,,-as then the fourth-rnnking company, the
first ranking company being Nntiona1 Dairy ,vitl1 23% of t.he maTket
and the second ranking company being a large Ohio independent

,,'ith approximately 20% of the market It is concl11lec1 that the
record fails to establish that the effect of respond('nt s acquisition

of Lindner may be substantially to lessen competition : or to tend
to create a monopoly in any line of commerce in any section of
the country.

O. Community Creamery

1. Respondent contends that it "is doubtful ,,'hether the Com-
mission has sustained its burden of proof that Community was en-
gaged in interstate commerce" (Proposed Findings, p. 171). The

record discloses that respondent regularly solc1 packag-ed fluid milk
to a distributor in Idaho , amounting to approximat.ely 3% of its
fluid milk sales. Respondent:s position that snell sales "'ere not in
commerce is nppafcntly baser1 on the. illct that ComnlUn ty "mfld(

370-T02- Tl--
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no direct sales to purchasers in Idaho" inasmnch as its Idaho dis-
tributor picked up the milk at Community s dock (feZ. p. 169).

It is the opinion a.nd 'Conclusion of the examiner that Community wa.s

engaged in commerce, within the meaning of the Clayton Act and the
Federal Trade COllmis ion Act, since there was a practical continuity
in commerce of the fluid milk sold to the Idaho distributor despite
t.he fact that respondent. did not itself deliverthe milk across st.ate lines.

2. At the time of its acquisition in April 1960 , Community was
one of the largest independent dairies in the State of i\lontana

with net sales in exeess of $3 000 000. Its sales territory in western

Montana overlapped that of respondent, which served a somewhat
larg-er area of the State. Respondent accounted for approximately
24% of the frozen product shipments in Montana , and Community
share may be estimat.ed as approximately 50/0. 145 Community was
a larger factor in the fluid milk product line, with approximately

15.5% of the value of shipments in the State, while respondent ac-
counted for approximately 4.4%. \Vithin less than a year after its
acquisition of Community, respondent had acquired three other

substantial dairy companies, whose combined sales exceeded Com-

munity s sales by approximately $300 000.'" Respondent's sales in
1961 , based on figures which refleet only a portion of the sales of
t.he aC'quirNl companies \ showed an inc1'ea82 of ,13. 5% in the fluid
milk linc and 42.5% in the ice cream product line. 'While there are
no market share figures in the record for the three companies other
than Community, it may be assumed that these three companies
added at least 5% to respondent's State market share in the fluid
milk product line, and made a somewhat smaller contribution to
its position in the iee cream product line. It may be estimated that
following these aequisitions, respondent's share of milk sold in the
State of Montana was not less than 20 to 25%, and its share of
ice cream sales not less than 35 to 40%. It was undoubtedly the
largest, if not the dominant , factor in the dairy industry in the
State.

He AIthough the figures in the record (Ire percentages of shipments or production in
the State, it may be IlS l1med that they closely reflect the hares of sale made within
the State, since the geographic isolation and mountainous terrain of the State minimize
shipments in and out of the State.

146 Respondent refer to these as being " mall local'" '" .. operations. " In relation to
the o;ize of companies operating in MontfUla they were substantial companie . Pioneer
Dairy s sales , which consisted entirely of fluid milk , were double the milk sales of re-
spondent' s Great Falls Plant. Bilings DaJry s sales , which were divided between miI!; and
ice cren. , were almost double the milk and Ice cream sales of respondent's Bilings
plant. IIenne s sales, which were In both milk and ice cream, were more than double
those of respondent's Butte branch.



BEATRICE FOODS COMPANY 683

473 Conclusions

3. The appropriate ma,rket area, 1ms been found to be the western
Montana area in which Community Dairy distributed. 'Vhi1e there
are no market-share figures in the record in terms of this area, there
can be little doubt, in view of Community s sizeable share in the

State as a whole, that in the relatively small portion of the State
in which it distributed it must have been a major, if not the largest
factor in the market. Althoug-h respondent's distribution area was
considerably larger than Community , it seems evident that it too
was a very substantial factor in its territory, particularly in the
frozen product line, in view of its substantial position in the Staw
as a whole.

4. Based on the record as a whole, including the substantial mar-
ket position or both respondent and Community, the close proximity
and overlap or their distribution areas, the substantial increase in
concentration in the frozen product line resulting from the acquisi-

tion , the substantial improvement in the respondent' s market posi-
tion in the fluid milk line as a result of the acquisition , and respond-
cnes pattern of acquisitions in the State, it is concluded that the
effect of respondent' s acquisition of Community Creamery may be
substantially to lessen eompetition , or to tend to create a monopoJy
in the fluid milk and ice cream product lines in the western Mon-
tana area.

P. James S. Merritt Company

1. The record indicates that Merritt distributed frozen products

in " Metropolitan Kansas City." Complaint counsel contend that
lel'l'itt' s territory included the suburban area in the State of Kansas.

However, the reeord does not establish this as a faet. It is, accord-
ingly, concluded that complaint counsel have failed to sust.ain the
burden of proving that ferritt '''as engaged in commerce, within
the meaning- of the Clayton Act and the Federal Trade Commission
Act.

2. The Ierritt acquisition , in September 1958 , involved that part
of Merritt's business which was devoted to the manufacture of bulk
and package ice cream. The seller retained and continued to operate
its frozen novelty business. Merritt sold approximately 400 000 gal-
lons of bulk and paekage ice cream annuaJJy. Respondent' s own sales
in the Kansas City area were approximately 10 000 gallons. The rec-
ord contains no evidence as to either company s market shares in
the Kansas City area or as to the extent of eoncentration therein.
It is conclnded that eomplaint counsel have failed to establish that

the effect of respondent's acquisition of :\erritt may be substan-
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tiallv to Jessen competition, or to tend to create a

line of commerce in any section of the country.

monopoly in any

Q. Arden Farms Co. (Limvood Division)

1. The record estftblishes that the Linwood Division of Arden
Farms Co. was engaged in the distribution of frozen products in
the Kansas City metropo1itan area, including the adjoining sub-

urbs in the St te of I(ansas. It is accordingly concluded that Lin-

,,;ood was engaged in C01l1nerCe, within the meaning of the Clayton
Act a,nd the Federal Trade Commission Act.

2. .At the time of its acquisition by respondent in June 1960 , Lin-
\yoocFs sales were approximately S850 OOn, consisting of 655 000
g-allons of ice cream and other frozen products. It had operated at
a los ; in t.wo of the four years prior to its acquisition. Although
it appears that respondent had acquired James P. f,J:erritt Company
two years earlier, with a volmne of approximately 400 000 gallons
the record does not disclose what respondenes volume ,\YflS in the
I(ansas City area at the time of the Linwood acquisition. The rec-
ord is also lacking in evidence as to the maTket shares of the acqnired
and acquiring companies , a,nd a,s to the extent of concentration in
the Kansas City metropolitan area. It is accordingly concluded that
complaint counsel have failed to estab1ish that the effect of respond-
ent' s ac,quisition of the Linwood Division of Arden Farms may be
substantially to lessen competition or to tend to create a monopoly
in any line of commerce in any section of the country.

. Gateway Creamery Company

1. Respondent admits in its anSTIer, the record establishes, and
the examiner concludes that Gateway Crea,mcry '\vas engaged in com-
merce , within t.he meaning of the Clayton ,\ct and the Federal Trade
Commission Act.

2. The record discloses that at the time of its acquisition by re-
spondent in October 1954, Gateway had "nnnal fluid milk sales of
approximately 500 000 gallons and ice cream sales of approximately
190 000 gallons. Limited market share data in the record indicates
that Gateway s share of the fluid miJk market in the Joplin , :\fissouri
area was of the order of magnitude of 11 %. There is no evidence as
to its market posit.ion in the ice cream product line. The record is
also lacking in evidence as to respondent's market share and the
extent of concentration in any appropriate market. It is accordingly
concluded that. complaint counsel have failed to establish that the
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efl' ect of rcspondcnt s acquisition of Gate1ya.y Creamery may be sub-
stant.aJIy to lessen competition , or to tend to create a. monopoly in
uny line of commerce in any section of the country.

S. Valle.y CreamBry Company, Inc.

1. Valley Creamery Co. was acquired by respondent in May 1956

through its wholly oITned subsidiary Russell Creamery Co. Although
Russell was not engaged in commerce, respondent admittedly was.

Section 7 of the Clayton Act prohibits a corporation engaged in
commerce from rnaking ccrtain acquisitions

, "

cUrectly or indirectly.

It is the. conclusion of the examiner that the acquisit.ion of Val1ey
Crerunery was , in efiect, an acquisition by rcspondent , and accordingly
iYClS lUl llcql1isition by a corporation engaged in commercc. Since

Val1cy Cre ullery distributed in l\Jinnesota and North Dakota, it is

eonclncled that it too was engaged in commerce , within the meaning
of the Clayton Act and the Federal Trade Commission Act.
2. Respondent acquired only the frozen products portion of the

business of Valley Creamery, 11hich was engaged in processing and
distributing a broad Jine of tbiry products. At the time of the a(:qlli-
sition Valley Creameris frozen product sales Iycre under S50 000.
The record contains no data as to the market shares of the acquired

and acquiring companies, or the extent of concentration in any rele-
vant. market. It is concluded that c01nplaint counsel haye failed to
establish that the eUect of respondent's acquisition of the frozen

procIncts portion of Valley Crerunery s business may be substantially
to lessen competition , or to tend to create a monopoly in any line of
commerce in any section of the country.

T. A. L. Drumunc1 Coml':\1H

1. The record discloses that Brumund' s sales \'-ere 1lnde almost
entirely in Lake County, Illinois. There is some indication that it
may have served a few customers in \Visconsin. IIowever, the m'
c1C'lJCC is so fragmentary and insubst:mtial that it callnot be concluded
cOlnplaint counsel have sustained the burden of proving that Bru-
l1und 'yas enga.ged in commerce , within the meaning of the Clayton
Act and the Federal Trade COllnnission Act.

2. A I, the timc of its acquisition in October 1951 , Brumund' s annual
sales ,yere approximately $500 000 , consisting of fluid milk products
and ice cream. It Iyas acquired for fl eonsideration of approximately
$73 000. The record is lacking in subst antial and reliable data as to
tIle market shares of the acquired ilnc1 acquiring companies , and the
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extent of concentration in any appropriate market. The examiner
does not rega.rd the fragmentary consumers ' survey in the record , as
substantial and reliable evidence to establish market shares and con-
centration. It is aceording-Iy concluded that complaint counsel have

failed to establish that the effect of respondent's acquisition of Bru-
IDund may be substantially to lessen competition , or to tend to create
a monopoly in any line of commerce in any section of the country.

U. Lagomarcino-Grupe Company

1. Respondent admits in its answer, the record establishe, , and the
examiner concludes that Lagomareino-Grupe was engaged in com-
merce , 1\-ithin the meaning of the Clayton Act and the Federal Trade
Commission Act.

2. Respondent acquirecl the frozen products portion of Lago.
marcino- Grupe s business in July 19 '52 , for consideration of 835 000.
While the rceord discloses that Lagomarcino-Grupe had fro%en prod-
ucts 8aJes of $150 000 , there is no evidence as to its market share or
that of respondent in any appropriate market , nor as to the extent of
c.oncentration therein. It is concluded that complaint counsel have

failed to establish that the effect of respondent's acquisition of the

frozen products portion of Lagomarcino-Grllpe s business may be
substantially to lessen competition: or to tend to create a monopoly
in any line of commerce in any section of the country.

V. CEnton Ice Cream Company

1. The record establishes and the examiner concludes that Clinton
Ice Cream Company \"as engaged in commerce , within the meaning
of the Clayton Act and the Federal Tradc Commission Act.

2. Clinton , which was acquired in September 1955 for a considera-
tion of approximately $10 000 , had iee cream sales of approximately
$76 000. The record contains no evidence as to the market shares of

the acquired and acquiring companies , or the extent of concentration
in any appropriate markct. It is concluded that complaint counsel

have failed to establish that the effect of respondent's acquisition of
CEnton may be substantially to lessen competition, or to tend to

create a monopoly in any Ene of commerce in any section of the
country.

1V. Andalusia Dairy Company

1. Based on the evidence that Andalusia received its supply of raw
miJk principally from ontside the State , it is concluded that it was



BEATRICE YODDS COMPA:-Y 687

473 Conclusjons

engag-ed in commerce, within the meaning of the Clayton Act and
the Federal Trade Commission Act.

2. The acquisition involved only the business of Andalusia s braneh
plant in western Pennsylvania, which was acqnired in June 1952 for
a eonsideration of approximately $50 000. The branch had milk and
iec cream sales of approximately $350 000. The reeord does not permit
a determinatiou as to what is the appropriate market area. In the

broad western Pennsylvania milk market, respondent accounted for
6% of the area s milk sales and Andalusia had . 001 of the market.

It is concluded that compJaint eOllnsel have failed to establish that

the effect of respondent' s acquisition of Allclalusia s branch operation
may be subst.antialJy to Jessen competition, or to teud to create a

monopoly in any line of commerce in any section of the country.

X. Coca-Cob TIott1ing Co. of Clifton Forge , Inc.
Division)

(Peerless Creamery

1. The record establishes and the examiner concludes that Coca
Co1a:s Pem'less Division ,,- as engaged in commerce , 'iyithin the mean-
ing of the Clayton Act and the Federal Trade Commission Act.

. The acquisition in Iay 1953 involved only the ice cream portion
of the dairy business conclucted by Coca-Colf1 s Pe,crIess Division
and invoh ecl a consideration or approxim1ltely $70 000, l.Jeer1e88' ice

cream sales were approximately $183 000. The record does not permit
fln illfol'med determination as to the appropriate market area, The
record i8 also lacking in reliable evidence as to the market shares of
tho acquired and acquiring companies , or the extent of concentration
in an appropriate market area. , It is concluded that complaint counsel
have fi,ilecl to establish that the effect of l'espomlent' s acquisition of
Coca-Cola Bottling Co, s Peerless Division 11ft)' be substantially to
lessen competition , or to te.nd to create a monopoly in any line of
commerce in any section of the countr

Y. Ritzmann Ice Cream Company, Inc.

1. The record establishes and the examiner concludes that Ritz-
mann Ice Cream Conlpany ,yas engaged in commerce , within the
meaning of the Clayton Act and the Federal Trade Commission Act.
2. IUtzmann was aequired in June lD59 for a consideration of

approximately $27 000, Its sales were approximately $150 000, on

VI hich it had sustainec110sscs in the hvo years prior to its acquisition.
The ftcqnisition ,," p.s 1lRde after the se11cl' had been advised by the
Commission t11Rt -it did not contemplatc taking any action to declare
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the sale illegal. The I'Bcord contains no evidence as to the market
shares or the acquired and acquiring companies, or the extent of

eoncentrationin any tppropriate ll1arket. It is concluded that com-
plaint counsel havc failed to establish that the effect of respondent'

acquisition or Rit.zmann may be substantially to lessen competition
01' to tend to Cl'Cllte a monopoly in any section or the country in any
Ene of commerce.

Z. Farmers Equity Co- operative Crea,mery Associatio1l Inc.

1. The evidence is insuffcient to establish that Ffirmcl's Equity TYas

engaged in connnercc , within the meaning or the Clayton Act and
the Fer1eral Trade Commission Act. The 11181'8 fact that it was incor-
porated in a state other than that in which it did business does not

establish its engagement in commercc. The evidence as to possib1e
sales to a customer in :.Iontana is too inconclusive to support a fina-
iug that it "\yas engaged in commercc.

. The acquisition in August HH52 involved the purchase of certain
ice cream cabinets and a transfer of customers incident thereto , for
a total consicle.r::tion of $13 800. Farmers Equity's sales were approxi-

tely 30 000 ganons annually. The recorel is lacking in evidence as
to tho market shares of the acquired and acquiring companies , and
as to the extent of concentration in any appropriate market. It is
concluded that comphlint counsel h"'-8 failed to establish that the

ffe,ct of respondent s acquisition of certain of FalTJlerS Equit:,
assets may be substantiaDy to lessen competition , or to tend to create
a monopoly in any line or commerce in any section of the count.ry.

1. Rose LaTIn Dairies of Arkansas : Inc.

1. Respondent a.dmits in its ans , the record establishes , and the
examiner concludes that Hose Lawn rvas engaged in commerce , with-
in the me,aning of the Clayton Act and the Federal Trade Commis-
sion Act.

2. R.ose La,,- , which was a distributor of fluid milk , was acquired
in .January 1955 in partial repayment of a debt owing to respondent.
Its net sales during a seven-month period prior to the acquisition
\yerc approximately $225 000, on which it sustained a loss of $30 000.

The record contains no evidence as to the market share of the acquired
or acquiring companies , or the extent of concentration in any appro-
priate market arca. It is concluded that complaint counsel have failed
to establish that the effect of respondent's acquisition of Rose Lawn
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may be snbstantially to lessen competition, or to tend to ereate a

monopoly in any line of commerce in any section of the country.

Dahl-Cro- , Ltd.

1. Respondent admits in its Hnswer, the record establishes, and
the exa.miner concludes that Dahl-Cro- l\.fa was engaged in commerce
within the meaning of the Clayton Act and the Federal Trade Com-
mission Act.

2. Dahl-Cro-:'Ua was acquired in December 1954 for a consideration
of approximately $100 000. Its sales, consisting entirely of frozen

products , \\"ere approximately $120 000 annually. Hespondent and
Dahl-Cro- fa were the only two companies engaged in the sale of ice
cream and other frozen products on the Island of lIa,,' aii. Respond-
nt had entered the Island a little over a year earlier through the

acquisition of a Sllbsidiary of Creameries of America. It accounted
for approximately t,yo-thirc1s of the frozen products sold on the
Island of Hawaii , while Dahl-Cro-Ma accounted for approximately
one-thirc1. It has been found that the Island of Hawaii is an appro-
priate market area. It is conclncled that the e!feet of respondent'

aequisition of Dahl- Cro-)Ja may be substnntinlly to lesse.n competition
01' to tend to create a monopoly on the. Ishnd of I-Ia,yaii in the frozen
product line.

3. Other Acqnis;tions

1. The remaining acquisitions not hereinabove discn sec1 ,,.ere
either, (a) corporations concerning ,,"hich compla.int counsel have
conceded the record fails to establish engagement in commerce, or
(b) non corporate companies concerning which, with a few excep-

tions , compJaint counsellike"ise concede the record fa.ils to esblh1ish
engagement in commerce. Complaint counsel contend that the
aequisition of such companies , corporate and non eorporate, is part
of the const.ant and systematic elimination of actual and potential
competitors ,yhieh, together "ith the acquisition or corporatjons
claimed to be in commerce , constitutes an unfair method of com-
petition Iyjthin the meaning of Section 5 of the Federal Trade Com-
mission Act.

2. In the original proposed order filed by them , complaint counsel
did not seek any divestiture prm ision with respect to corporations

not in commerce or with respect to non-corporate businesses. They
contFl1c1ccl , hOiycn:r, t.hat Iyhi1e the remainin . aC(llli" ltions "did not
technically fall within the requiremcnts of ,section 7

:: 

t:wy consti-
tuted an unfair Jnethoc1 of competitioll, in violniioJJ ()f Section 5 a11l
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that the public interest required respondent' c!rive toward a
monopoly position be stopped by a cease and desist order preventing
nil further acquisitions. (Proposed Findings , 1'1'. 580-

3. Subsequent to the filing of their original proposed findings and
order complaint counsel , pursuant to leave granted , filed an amended
proposed order in which divestiture was sought 'with respect to an
of the eompanies acquired by respondent , irrespective of whether
they were in commerce and irrespective of whether they were cor-
porations. The basis for counsel's filing of a proposed amended order
is the Supreme Court decision in Pan AmeTican Warld Airways , Inc.
Y. S., 871 D. S. 2DG (1903). III that casc Ow Court interpreted rt
provision of the Federal Aviation Act , conferring jurisdiction on the
Civn Aeronautics Board over "unfair methods of competition in air
transportation " as being in pari materia with the "unfair methods
uf competition " clause contained in Section 5 of the Federal Trade
Commission Act. The Court further held that the authority of the

Civil Aeronautics Board to enjoin "unfair methods of competition
carried with it the pmver to order divestiture. Complaint counsel
argue that the constant and systematic acquisition of other dairy
companies is an unfair method of competition , and hence that the
Commission may order the divestiture of all companies so acquired
without regard to whether they are corporations or are engaged in

commerce.
4. The esaminer does not interpret the Supreme Court' s decision in

the Pan Amcrican TVm'ld AiTways case , as supporting the position
now. urged by complaint counsel. The power of divestiture which the

Supreme Court said the Civil Aeronautics Board possessed presup.
poses that the unfair method of competition involved is one over

'\Yh1ch the Board has jurisdiction , viz , one which occurred "in air
transportation." Similarly, divestiture would be a.ppropriate in a
Federa.l Trade Commissioll proceeding only "\here the unfair method
of competition is Olle over 'i,"hich the Commission has jurisdiction
vlz : an unfair method of competition "in commerce." The examiner
does not unde.rstanc1 that the Commission has jurisdiction over the
acquisition of intrastate businesses merely because, as complaint
cOllJlsel contends , the company acquiring them was in commerce.
Fllrthennore, the meTe acquisition of another company, whether or
not in commerc,e. is not an unfair met.hod of competition unless

t here is a sho",'ing OT a probable fl(1verse compet.itive effect resulting
the.re, from.

f). The', examiner is not 11lil"\YHre that in an interlocutory ruling in
the FOI' elllmcf Dairies casE' : the Commission held that ':practices not
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technica1ly within the scope of a specific section of the Clayton Act
JIn.Y1 llCYCl'theless , C01!stittlte n yiolaLiol1 of ('ctiDn :5 or the Federal
Trade Commission Act." The Commission did not , however, rule
that the acquisition of non-corporate businesses or of businesses not

engaged in commerce is a,n unfair method of competition. In its final
decision and order in the ca.se the COlnmission considered it unneces
sary to rule all whether the non-commerce and non corporate acqui-

sitions there involved would fall within Section 5, as an unfair
method of competition , since it found that "the evidence in this
record wil not sustain a finding of the Seetion 7 adverse competitive

effect requirements as to each of respondent's acquisition upon which
cOlln:oel rely iHr ;)2l" Conseq1Jelltly eYC'll if the Section 7 require-
ment that the acquisition must involve a corporation engaged in
commerCE: is overlooked in a Section 5 proceeding, there must be 

showing of the type of adverse competitive impact which is contem-

p1ated by Section 7.
6. With respect to thc requirement that the acquired company must

be a corporation , it should be noted t.hat in the Pan American W orid
Airways case , the Supreme Court (at 312 n.17) st.udiously avoided
overruling -its earlier holding in FTO v. Eastman Koda7 00. 274

S. 610 that divestiture ,,,as not an appropriate remedy jn n Section
5 proceeding where it involved assets , the acquisition of which eould
not be challenged under the original ver:odon of Section 'I of the
Clayton \('t, . \Vllile the. amC'llclec1 Section 7 now coyers both 8to('k
f!1d asset acqnisitjons. it is still JimHec1 to the flcqui ition thereof

from corporations en tag-ecl in COllJnercc. It is incol1ceivablr that
Congress wonlcl have fonnd it npu' ssal':'- to expand the Commission
jl!ri,,c1ict.ion to coycr fl8 ('t acquisitions from corporatiolls t' l1ga!;pd in
commerce if the Commission illreac1y I-H\(l jl1riscliction l1THler Section
;) of 1-1e .Federal Trade Commission Act on'l' fl('\111i8ition8 not co\'-
('reel by t.ho CJayton --,\ct inclucling non-corporate enterprises or bnsl-
nesses not in commerce.

T. Even if it be. f1ssnmec1 tlwt the fLcquisition of non-corporate
Imsincsses not ('oyered by Se.cjon 7 may be rcaehed 111(ler Section 5
pf the J, ecleral Tl'nde COHllnission A. ct. it is still necessary to estab-
lish their engageme,nt in commeTee nnel the prohahle flch-ersr ilnpaet
of s11ch iH' f'111SitioJls , in order to jw:tify c1in'stiture. In tJw ('it::€, of
the. great lmJk of the non- corpo1'nte acquisitions in this case, COlT-
phint counsel concede tlwt the record fai1s to establish their engage-
ment in commerce. ,Vith l'('sprct to the fe, ' such acquisitions flS to
\1hich there is eyiclencp of COmnwl'Cl' , tlH' 1'e('orc1 fail.s 10 e::tah1ish
the probability of any fl(herse competitiyp irnpact in an app opriatc
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market. To the extent that l'cspondent:s program of acquisitions, as

a whole has cumulative adverse competitive implications of the
type referred to in the Commission s final decision in Foremost
lJa;,'ies (ot 52-53) (60 F. C. 1090J, it can be dealt with in a manner
other tb,l11 that of ordering the c1i\Cestitul'c of non- corporate busi-
nesses or of businesses not. engaged in ('omn1(1'C8. The e. xarninPT finds it
unnecessaTY to determine whether respondent!s "proclivity for
p-rowth by acqnisitions (id. at 53) (60 F. C. 1091:1 is an unfair

met1lOd of competition , within the meaning of Section 5 of the Fed-
eral Trade Commission Act , since adequate relief may be granted
nnder Section 7 of the Chyton Act.

II. AS TO THE OTHER PR.&.CTICES

1. The complaint \ in Paragraph 8 thereof, al1eges t.hat respondent'
great jze and financial resources, in rehtion to that of its com-

petit.ors , together with its product and geographic diversification
may giyc and have given it t.he power to enga.ge in certaill busine.
p1'octices. In Paragraph 12 of the complaint. it is cho1'p-ed t.hat all of
the acquisitions, acts and prnc.ic.es alle,gec1 in the, complaint constitute
tL vioht.ion of Section 5 of the Federal Trade Commission Act. I-Iow
cycr, as heretofore mentioned (p. n-1DL the IJHl'insr, of pleadin
the prnctices alleged in Paragraph S "'-as to permit a showing as to
the economie power possessed by respondent and to provide a back-

gronnd for determining tlw competitiyc impact of the acquisitions
l1lFle. b:v it, . Compbint counsel agreed that they ,YQuld seek no cease
nn(1 (1e. ist order with respect to such prRetiees.

2. Complaint counsel make 110 contention in the 11roposcd findings
flIed hy t.hem that the practices al1cged in Paragraph 8 of the C011-
pJaint. eonstitute an unfair method of competition , within tIle mpan
ing of Section 5. They have submitted no proposed order that
respondcnt. cease and desist therefrom. It is , accorc1inp:ly, unnecessary
to determine 'whether any of the practices alleged in Paragraph 8 or
the complaint eonstitutes an unfair method of compe6tion , in vio1a-

tion of Section 5 of the, Federal Trade. Commission Act.

FINAL CONCL-cSIONS OP LAVl

1. Respondent, Beatrice Foods Co. , a corporation engaged in com-
meTce, acqulred the ::toek or asset.f3 of the following corporations

ngagec1 in commerce , as "commerce" is r1efinec1 in the Clayton Act:
Creameries of America, Inc. , Greenbrier Dairy Products Company,
D(11'11am Dniry PrO(ll1ct . Inc. ) Community C1'0f!1101':" , and Dahl- Cro-
:Un. Ltc!.
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2. The acquisition by respondent , Beatrice Foods Co. of the stock

or assets of the aforementioned corporations was in violation of Sec-
tion 7 of the Clayton Act.

3. Complaint connsel have failed to establish, by substantial
reliable and probative evidence, that the aequisition by respondent
Beatrice Foods Co. , of the stock or assets of the corporations or in-
dividually owned concerns alleged in Paragraphs 6 and 7 of the
complaint , other t.han those specified in Paragraph 1 hereof, was in
violation of either Section 7 of the Clayton Act or Section 5 of the
Federal Trade Commission Act.

THE R.EMEDY

1. It is settled that normally divcstiture is the appropriate remedy
\"1101'8 a violation of Section 7 hfls been found. S. v. E. 1. duPont

de NemonTs Co. 366 u.S. 316. There are no circumstanees present
in the instant proceeding to suggest that it would not be appropriate
to order the divestiture of those corporations engaged in commerce
which it has been hereinabove found were acquired in violation of
Section 7 of the Clayton Act.

2. TI,e only acquisition with respect to which it might be urged
that complete divestiture of the acquired company is not appropriate
is that of Creameries of America , Inc., a corporation doing business
in a multi-state area, with respect to which it has been found that the
most direct and inunediate impact of the acquisition was in a group
of counties in the lower San Francisco Bay area ,;vhere respondent
and the acquired company competed. The examiner has considered
the dictum in t.he Brown Shoe case (at 337 n.65) that, where the
acclnired and acquiring companies compete in only Po smaJI portion
of their respective territories

, "

that fact onlc1 * * * be properly
considered in determining the equitable relief to be decreed." How-
eyer, as t.he examiner has previously indicated, the Creameries
acquisition has anticompetitivc implications beyond the areas w11ere

the companies directly competed , and it would frustrate the intent
of Section 7 to limit any order of divestiture to such areas.

3. Although only certain of the ac.quisitions have been found to
be in violation of Section 7, the record discloses that respondent has
foJlowed a calculated policy of expansion by acquisition. Its growth
in the dairy industry has been accomplished principa11y by the
(\cql1istion of other companie , 'IVhile ,good managrmenL energetic
sales effort and sound fiscal policies have undoubtedly aided its
grO\yth , these have been built nround a program of expansion by
acquisition , rather than through internal expansion into new are&s.
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Many of its largest acquisitions have been financed by the issuance
of additiollrtl stock rather than through the expenditure of internally-
generated resources.

4. As has been previonsly found, during the period between 1928

and 1950 respondent aequired over 70 dairy concerns. In the deeade

between 1951 and 1961 , its acquisition prog-ram accelerated and it
acquired approximately 175 additional dairy concerns, which were
largely responsible for an inerease in its sales during this decade of
approximately 60%. Respondent's program of acquisitions has been
paralleled by that of its principal large eompetitors. Eight of these
companies , including- rcspondent , acquired approximately 500 dairy
companies during the period from 1950 to 1961.
5. In addition to the present complaint against respondent, the

Commission has instituted similar proceedings against respondent'
three largest competitors : viz Natiol1ftl Dairy, Borden and FOl'Cn103t.
These companies, toget.her ,,-ith respondent , are the four largest dairy
companies in the United St.ates. The proceeding against Foremost
Dai;'ies Docket 6495 (60 F. C. 944J, terminated in the issuance of

an ordcr of divestiture ,,'ith respcct to a number of the acquired
companies. The Commission did not consider it appropriate to enjoin
the making of further acquisitions since the order of divestiture
would "reduce Foremost to less than one-half its present size and
l'eturn it to approximately the same relative position it held in the
industry pl'iol' to 1951." (Jr!. at 53 L60 F. C. 1092J. ) The proceeding
in the National Dai,' ease, Doeket 6651 (62 F. C. 120), terminated
in an order by consent , pursuant to which National was ordered to
divest itself of certain of the acquired companies and was enjoined
from making any further dairy company acquisitions for a period of
ten years, without prior approval of the Commission. The Borden
proceeding, Docket 6652 LG5 F. C. 2961, is still pending before the
Commission.

6. Complaint counsel in the insta.nt proceeding seek an order which
would prohibit any further acquisitions of dairy companies by re-
spondent, without prior approval of the Commission. Such order is
similar to that agl'eed to in the National Dairy ease, except that it is
without limitation as to time. In the opinion of the examincr a
prohibition on future acquisitions , with an appropriate time limita-
tion , is justified in the instant proceeding. Unlike the situation in the
Foremost Dairies case , the divestitures here ordered will not return
respondent substantially to its 1951 position.147 Furthermore, whercas

H7 The cornpl1nles acquired by respondent since J-950 bad snJe;; aggreguting more tlJiin
$147 500,000. The sales of the companies ordeH'd to be divested amounted to npproxi-
mateJy 857, 120 000. One company, Creameries of America, accounterJ for $49.000. 000of the latter figure.
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Foremost started from a relatively low base, with 1950 sales of
approximately $48 000 000, respondent's 1950 sales were already
$205 000 000 and it was by then one of the top companies in the

dairy industry. Respondent has reached the point in its growth
where , as the court stated in S. v. J eT)'old Electronics CorjJ. 187
F. Supp. 545 (DC ED Pa.

), 

aff'd. 365 U.S. 567

, "

it can be said that
it is a reasonable probability that lfurther acqnisitionsJ will have
the prohibited effects when they are examined in the context of
(respondenVsJ prominent position in the industry." In vie,,, of 1'c-
pondent' s "proclivity lor growth by acquisitions (Foremost

Dail'ies at 53) (60 F. C. 1091J, its "prominent position in the
industry, and the fact that the cumulative effect of its acquisitions

will not be dissipated by the divestitures here ordered, it is the

opinion or the eX lminer that it should be enjoined from making any
further dairy acquisitions, for a period or ten year:: , ,yithollt prior
approval of the Commission.

ORDER

it ,is onle'led That l'e.spol1dent Beatrice Foods Co. , a corporation
and its offcers , directors, agents, representatives and mnployees, shall
within one (1) year from the date this order shall become fial
divest itself absolutely, in good faith , of all stock, assets , properties
rights and privileges , tangible or intangible , including, but not lim-
iteel to, an contract rights, plants, machinery, equipment, trade
names, trademarks, and good will aequired by Beatrice Foods Co.
a.s a result of the acquisition of the stock, share capita. : or assets of
each of the following named corporations: Creameries of America
Inc. and its subsidiaries , Greenbrier Dairy Products Company, Dur-
ham Dairy Products, Ine. , Community Creamery, and Dahl-Cro-
Ltd. , together with a.Il plants , machinery, buildings , irnprovements
equipment, and other property of whatever description that have
been added to or pJaced on the premises of each of the former above-
named corporations by respondent, as may be necessary to restore
each of them as a going concern and to establish each of them as an
effective competitor in substantially a1l the same basic lines of eom-
meree in -which each of the respective acquired corporations was en-
gaged at the time of its acquisition.

Pending divestiture, respondent shall not make any changes in
any of the above-mentioned plants, machinery, buildings, equip-
ment , or other property of whatever description , whieh shall impair
their present rated capacity for the production of their respective
dairy products , or their market value , unless said capacity or value

restored prior to rliymtiture.
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Respondent in such divestiture shall not sell or transfer, direetly
or indirectly, a.ny of the stock, assets , properties , rights or privileges
tangible or intang-ible, acquired , added , modified or placed on the
premises of any of the above-named concerns by respondent , to any-
one who, at the time of divestiture, is a stockholder of respondent, or
t.o a,nyone who is or, at the time of acquisition , was an offcer, direc-
tor , representative , employee , or agent of, or otherwise , directly or
indirectly, connected with, or under the control or influence of
respondent.

It is f,t1'the1' oJ'dered That , in said divestiture , respondent shall not
sell or transfer, directly or indirectly, any of the stock, assets , prop-
erties, rights or privileges, tangible or intangible, to any corporation
or to anyone ,dlO, at the time of said dive,stiture, is an offcer , direc-
tor, employee or agent of such eorporation , which, at the time of
such sale OJ' t.ransfer, is a substant.ial factor in the dairy products
indust.ry, if the effect of such sale or transfer migl1t be to substantial-
ly lessen competition or tend to create a monopoly or oligopoly in
anyone of the said dairy products, in any section of the country.

It is fw,ther orde1'd That the compJaint herein be , and it hereby
, dismissed insofar as it alleges that respondent acquired dairy

product concerns, other than those hereinabove specifically mentioned
in vioJation of Section 7 of the Clayton Act or Section 5 of the
Federal Trade Commission Act.

It is fw'lw?' ordeJ'ed That respondent , Beatrice Foods Co. shall
within such time as may be fixed by order of the Federal Trade
Commi.ssion, sublnit in writing for the consideration and approval
of the Commission , its plan for carrying out the provisions of this
order, such phn to include the date within which full compliance
may be effected.

It is fltrtlwT ordeJ'ed That for a period of ten (10) years from the
date this order shall become find , respondent , BeatTice Foods Co.
shaD cease and desi::t from acquiring directly or indirectly, through
subsidiaries or otherwise , the whole or any part of the stock , share
capital or assets (other than products sold in the courso of business)

of any dome.stic concern , corporate or non- c.orporate : engaged princi-
pally or as one of its malar commodity lines at the time of such
acquisition in any state of the Uniteel St ltes in the business of mam.l-
facturing, proeessing or selling at 1yholesale or on retail milk routes
(a) fluid milk, (b) ice cream. ice milk, melJorine sherbets or water
ices, (c) natural or processed cheese, or (d) butter, without the
prior apprm"al of the Federal Trade Commission.
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OPINIO OF THE COj\BfISSION

APRIl.. 26 , 1965

By ELJL4.N Commis8ionM'

The complaint in this maiter was issued on October 16, 1956 , and
subsequently amended. It challenges under Section 7 of the Clayton

Act , as amended,I and Section 5 of the Federal Trade Commission
Act 2 175 acquisitions made by respondent beginning in 1951.

espondent is the third largest dairy company in the United States
in terms of total anllual sales (including nondairy products), which
were $443 mil1ion in 1959-lg60. It ranks fourth in both fluid milk

and frozen dessert shipments. ,Vhile it is principally enga,ged in the
purchase , ll1anufacture , processing and distribution of dairy products
throughout the continental United States and Havmii , it also manu-
factures and/or sells other food products, including Inargarine
frozen foods, Chinese and 1exica,n foods, pickles and preserves

oJi' es and oil , potato chips, candy, mints, and snack foods.:! It also
opeTates a number of public cold-storage warehouses.

Untillg28 , respondent was principally eugaged in the butter, eg-g
"nd poultry business. It then began to diversify into other product
lines in the dairy field, particularJy fluid milk and iee cream. Be-
tween 1928 and 1950 its net sales rose from $57.4 millon to $205.
million. This increase was due in large part to the acquisition of

more than 70 concerns engaged in the purchase , manufacture, proe-

sing and distributjon of fluid milk, ice cream , and other dairy
products. Respondent s program of growth through acquisitions

1 Section 7 of the Clayton Act, as amended, 15 D. C. IS. proyides in TJertincnt purt:

That DO corporation engaged in commerce hall acquire , directly or indirectly, the

wb01e or any part of the stock or other share c pital and JlO corporation subject to the

jurisdiction of the Federal Trade Commission shall aCCluire the \\'hole or any p:llt of
the assets of anotber corporation engaged also in commerce, whcre in any line of COll

mercc in any section of the C01Jntr , tbe effect of such acquisition may be llbsti:l1tially
to Jessen competition, or to tend to create a monopoly."

SectioD 5 (a) (6) of the Fe(lernl Trade Commis,;ion Act, 15 D. C. 45 (a) (0), prry,-des:

The Commission is hereby empo'\-ered and directed to preycnt persons, partnerships,
or \Corporations " .. .. from using unfair methods of competition in commerce and unfair
or deccpti'te ncts or practices in commerce.

In 1939 Be:ltrice began tllC distribution of fro:len foods , primarlJy the Bird' ;; Eye
bl':lnd. In 1!H3 it acquired La Choy Pood Products Company, a l::llge manufacturer of
Cbinc e food . It has since acquired a number of other manufacturers of food and re-
Jnted products, including D. L. Clark Candv Co" D. Richardson Co. (mints), J\ario
Food Products (olives and oil), Bond PicJde Company, Squire Dingce: Compan - (pickles

i\l)!l P!I.',pl' yps1. Lutz & ScbT"amm (pield",s ann 'Preserves), Bro'\o. :\lilcr (p:cl;:es :wu pre-

('n'(;), Shedd-Bartush (margarine), Tasty Foous . Inc. (potato ('hips), G"blwnH CbHi
Po'\ uer Co. (:\Iexican food;:), :\litchrJj SP'lJI) find l're eI'' e Co. :\1. I. H'llJ()W r ,\; C,).
(cac:uJ' ), ROSiuita ?llf'xknn F()Ofj . and _-\d'1m Cor)) (snack: foods). ),on" of tl1(' e 11(111-

di,i;'y :lcq!ljitions is dwJJengerJ in tJje cOllpJllint.

3i0- i1-

-- -
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continued during the 1950 s. Between 1951 and 1961 it acquired 17;)
dairy concerns; these are the acquisitions challenged in this com-

plaint. The bulk of respondent s $117 million sales increase between
HLH and 1D61 can be traced dil'cctJy to the companies Beat-rice .lC-
quirecl in this period; and sales frOln plants aequired during the.
1950' s represented some 36% of Beatrice s total sales in 1961.

Respondent' s pre-1950 acquisitions had established it as one of
the nation s largest dairy concerns , but with its strength concentrated
in the mid west. Respollclent:s post- 1aJO tcquisitions made it a genuinely
nat:l)lc11 concern, doing bU81nrs.'3 in 37 states (and the Dist.rict nr
Columbia), extending from ::.fassachusetts and Alabama, in the e'-

to California and Hawaii in the west.
Before 1950, 90% of respondent's fluid milk had been processed

and sold in an area extending from the Appalachian :Mollntains to
the Continental Divide , principally eomposed of eight midwestern
states-Ohio, Indiana, Illinois , Iowa lissouri, :Nebraska, Kansas
and Oklahoma-and portions of western Pennsylvania and east.ern
Colorado. The area, of dist.ribution of respondent' s ice cream and
other frozen products was similar , but slightly wider, 80% being
accounted for by the eight-state fluid milk area" ,Vest Virginia , and
certain counties in Pennsylvania, Virginia, Tennessee, ICentucky,

South Dakota , "Nisconsin finnesota and Arkansas. Sixty-three of
respondent' s 175 post-1950 dairy aequisitions wcre of fluid milk
facilities loeated in respondent' s traditional distribution area, and
(;9 of iee cream conceTns located in its traditional ice cream areft.
The remaining acquisitions , however, senyed to broaden responclent:
marketing area. By 1956 , respondent had plallt.s in 29 st.ates and the.
District of Columbia, and sales branches in eight additional state.3.

Rcspondent now produces a full line or dairy and related produc.ts
including butter, eggs , poultry, ice cream, ice cream mix , ice milk
sherbet, 1\1:e1101'ine, water ices, milk, cream , buttermilk, skim milk
chocolate milk, bulk surplus milk , cheese, cottage cheese, condensed
milk, powdered milk, rruitade, oleomargarine, frozen roods rind

specialties. Its products and sales activities are organized along
departmental lines , including- the following: Butter and Butter

. As of .Aug\J t 31 , 1956, respondent operated Dne or more dairy plants in the Dis1r;('t
of Columbia and the folJowing states: Alabama, CalifDrnla, Colorado, Georgia , H:,"wi1iL

Idutlo, Illnois, Indiana, Iowa, Kansas, Kentucky, 11aryland , 1Iiehigan , 11innesota. )Ii
souri , :\lontalla, :Nebraska, )Jew :\Iexico, New York, North Carolina, Ohio, 01,bh()I li1

Penllsyivania , Tennessee, Texas , 1:tah, Wisconsin, VI' t Virginia and \Vyoming". In od'.!-

tion, it operated sales branches in a number of these states and in eight addition:,1
states: .-\rkansas, ::lassachusett , )Jew Hampshire, New Jersey, Oregon , Rhode Islam\,
South Dakota, and Virginia. Since AUgl1st 31 , 195(). respondent has aCCluirf'l the pl:c'Jt
of a company in Arizona.



BEATl-nCE FOODS C01v1PANY 699

473 Opinion

Byproducts , Eggs and Poultry, lee Cream and JIix , Fluid !1:lk
Other )ianufactured Dairy Products, and Other Sales and Services.

Hesponclent' s principal brand is " Ieadow Gold:' ; it is used on
butter, ice cream products and fluid milk throughout respondent'
marketing area. Respondent also manufactures and distributes ice
cream products under 44 other brand names, and fluid milk products
under 28 other brand names , in one or n101'e states. These brands
a1'. principalJy those of acquired companies. In addition to product

a.nd geographlc c1i,'el'sification in the dairy products field , respondent
as has been mentioned, enjoys further diyersification in the food
industry. At least a07Q of its sales are of groceries othpr tha,n dairy

products.
The 175 acquisitions made by respondent since 1950 and challenged

in this complaint continue a pattern of grmvth through acquisitions
\\' hich respondent has followed sill( e 1028. This patteI'll is character-
ized by expansioll into new geographic area.s through the acclllisition
of companies having large, modern ma.nufacturing or procc3sing
pla.nts, followed by acquisitions of competitors of the acquired
finns , thereby incre.asing the volume of the originally aequired plants.
For convenience of reference "e can reg-fuel mergers of the first type
as "geographic market extensions : and mergers of the second type

as "horizontaJs. ::;; Yi1'tual1y an of the post- 19i50 horizontal ncqui-
siUons "ere preceded by market-extension acquisitions , and in many
cases post-1950 market-extension acquisitions have alrea.dy been 1'01-

;. ;'

A horizontnl merger. n8 ordinarily- l1nder tood , is one betwf'en finn" that t!flke or
sen the same product. or prodl1ets which are c1() e ;oulJstitlltes for each other. 1101;'e,er
nnles" the firlls nctunll." operate within the same geographicnl m:ul.et. the merger win
11nve no immediate irnpnet npon the market shure of the lC'l\liring firm- the lJi11mark
of a conventional horizontal merger. ""here the merger invo:,es companies selling in
different geographicfil markets (or . whnt rnfi Y amount to the ::nmc thin!:. to (lifff:rent
customer classes, cf. ilj' ilo Mfg. Co. C. Docket 6::57 (decided (Jnnnary 17. 19f;-1))
(IH F. C. 245), we have wbat has been termed a market-extension mer!:cr. See Fore-
most Dail'ieg, Inc., C. Docket 6495 (decirled April 30. 19(;2) fflO F. C'. !H-!j. It

may be a merger in which the acquired firm sells the same prouuct a;o the acquiring
firm and is It prospecth' e entrant into the geographieal marl,:ct occupie(1 by the acqujrjn;:
firm. See United States v. El Paso Naturr,l Gas Co. 1962 CCH Tradf' Cnses ,0,),1
\D. Utah), prob. juris. noted. aT:; 'C. S. 930: FOi emost Dairies fill'. supra pp, 4.'-4!)
(nn F.T. C. 1(IS7-10,"S). Or tile acquiring firll lJ11 ' be a pro\'pccti"lc clltrant into the
wnrket of tilE aC(Jl1irf',j firm. Fornno8t DnIdes, Inc. , snpra Pl!. 4\)-CiO (eO F.T.C, lOSS.
10Sg). '" '" '" Another variant of the conyentional borizontal merger is the merger of
seIlers of functionally clo"ely related products which lJle !lot, how e,er , close !'l1h!'titntes.
This may be caned 11 product-e;'tension merger. P,' octer 

(( 

Gamble Co.. C. Docket

6901 (decided :\ovember 26, 1963), pp. 14,15 (63 F. C. 146:: , 1 ,42- 15-t::n. It should
he empbasir.ed that these definitional distinctions are for convenience onl Tld '; import
no legal distinctioIls under Section 7. Ill. p. 21 (63 I" C. 1547). Inr1f'ed , these cate-

gories are sometimf's ;:0 loosely defined as to become meaningless. See , e.!!. Ade1rnnn.

Maj.ket I8s!les: An Economist's View in The Impact of Antitrnst on Economic Growth
25. 34 (Transcript of Taird Special Conference on Antitrust in an Expanding- Economy.

Kat!. Ind. Conf. Bd . ::larch 5. 1964). Regardless of the nomf'nclatlJre used , the legal
te"t of aIlY merger or aC(jIJisition chalIenged under Section is the same: whether it
J!u.'' snustantially It:s ,,n c'omfJetition 01" tend to cl'eatE' a monopoly. See p. 26 (p. 715
l:erclnJ, infra.
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lowed by horizolltaJs. In many instances , moreover, market-exten-
sion acquisitions have been followed by acquisitions or small dairy
firms located and operating just outside responclent s markets , thereby
expa.nding the nHtrket or the originally acquired plants, as "ell as

increasing their vohune; in all such cases the plants or the smnJler

acquired companies were closed and their locations became distribu-
tion bra,nches for the main plant.

While the largest number of respondent's post-1950 acquisitions
involved relatively small dairy concerns, 32 or the acquired com-

panies had annUll) saJes of at Jeltst $500 000' and 23 had sales of
more than $1 million. The combined sales or the 32 acquired firms
amounted to 8129 million , in comparison to total combined sales for
aJl of the acquired companies of $147.5 million. Of the 32 , 18 were
hOl'izo:1tal acquisitions, 13 were market extensions, and 1 was both
market-extension and horizontal. In terms of aggregate sales by
type of acquisition , the breakdown of the 32 is as foJlows:

--_. ---

Agf"rcgate 1-crCClltU2C
NU':1brr sales of ag rPgat(J

(n,iJions of sales
dol1ar

25. G )9.
54. 42.
49. 38. a

128. 9 100. IJ

--,--.-

HorizontaL- - - -- - -- -- - - -- - - - - 

- - - - - - - - - - - - ---

:rvlarket extcnsion

--___ - -

::lnrkct extension and horizontaL_

___ ---

Total- 

- - -- - -- -- -- - -- - ----- --- --- ---

Thus, of the larger chal1enged acquisitions, almost one-quarter in
terms of aggregate sales were purely horizontal acquisitions and
42% purely market extensions , while one acquisition- largest

involved both market-extension and horizontal aspects and repre-
sented 38% of the ag-g-regate sales of the 32 principal acquisitions.
The Commission s complaint challenged 77 of respondent:s post-

1950 acquisitions as unlawful under Section 7 of the Clayton Act
and 98 as unlawful under Section 5 of the Federal Trade Comnlis-

sion Act. After extended proceedings, the hearing examiner issued

an initial decision dismissing the complaint except as to five acquisi-
tions challenged under Section 7:

For txampJe: (1) Creameries of America (Idaho Crcrnnerie;,) followed by the acqc::-
SitiOD of B lker Union Cooperative Creamery in Oregon; (2) Creamerie of AmericCL

(Dairym(m s Association Ltd. ) foJJowed by the aCrjuisitjon of IJRhl-Cro-:1:Ja Ltl1. in Ha-
waii; (3) Creameries of America (Prices' Creameries) followed by the .1cquisition of

Le;,ter Ice Cream Co. in :cew :1fexico; (4) Creameries of _\lleric.'l (Arden Sllufreezc)
followed by tJ1e acquisition of Yellowstone Dairy in W omiDg; (5) Boswell D;1j ies. I:1C.

:t'ollowed by the acquisition of Palestine Creamery in Texa;,. (0) Durham DD.ir ' Prod-

ucts, Inc. followed by the Rcquisition of Durham Hoad Dain. in Drth Carolina; (7) Rus-

sell Creamery Co. followed by the acquisitions of ValJe"' Creamery Co. and Excel Ice
Cream Co. in :\(innesota.

; The 32 acquisitiollS are Jistpl1 in the table on p. 701 infra.
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Annual sales Type of aequisitio,(

----

Creameries of America, Inc_

__--_--

------ $4g , 000, 000

Durham Dairy Products , Inc- - - - - - - - - - -
Greenbrier Dairy Products Co- 

- -

Community Creamery - - - - - -

- - - - - - - - - - --

Dahl-Cro- , Ltd

_- -- - - - - - - - - - - - -- -- - 

, Ei44 000
, 483 , 895
, 302, 829

119, 000

l\Iarket extension
except in Cali-
fornia.

1'vrarket extension,
Horizontal.

Do.
Do.

---

The hearing e.xaminer ordered respondent (1) to divest itself of
(';1(h of the five companies , including such "after-acql1ired ' a.ssets

as necessary to restore each of them as a going concern and eiJectivc
ccmpetitor in each of the basic product lines in \vhich it "\vas engaged
as of the time of acquisition; and (2) to cease and desist for ten
years from all future acquisitions in various da.iry product- lines
'Tithout prior approval by the Commission.

Company

Campa.nics wdh anmwl sales of $500 000 or over acquired by Beatrice, 1951-

Location

1. Cr!':!:11eriesofAmel'ica_

2. Wcstcrvi:le Creamery-
. Boswell Dairies

_--

4. CJo,erCreClmery_

____---,, .

'ledo- Land Creamery--
Ii Assoc, Dairy Products_
7. Greenbricr Dairy Products_
f'. D:liryUmd Farms and Valdair

Crearncry,
r, Louis Sherry, Inc--

JO. Tro-Fe Dairy, Ine_
11. !llodel Farms Dairy--
1:2, Hu sen Creameryoo---

D. Community Creamery_

14. DothanIcc Cream Co
'i. E kay Dairy Co

_-----

Hi. De1vicw Dairyu_---

17. Covalt Dairy_
JS. C1arksburg Dairy--___

--.

1(J. Durhlim Dairy Product.

---

20. BilingsDairy__

- -

21. Sanitary Milk and Jce Cream Co-
22. Bluff City Dairy - -- -
2:1 Honne Dairy Products_-
24. Twin Valley Products--
2;;. .iIrlvern-FusseIl (Arden Farms)-
20 Linwood Division (Arder: F:rrms)
27. Kentucky Ice Cream Co-
28 Priuceton Creamery__-

201. Pioneer Dairy--
3(1. CentI'IDairy--
31. Valley Creamery CO
32. A, L. Brumund CO

___-

Annual sales Type of acquisition

------ $4\. 000 000 .:Iarketextemion
except in California.

Califomiu, Hawaii , Iri:i'o
Vtah , New Mexico , Texas
Colorado.

- Westervile , Ohio.
Ft. Worth Tex.
Roanoke Va.

---

-- Eugene, Oreg.

- Gler.dale, Ariz,
- Beckley, W. Vf!.

u Opelikfi and Shamnt, Alfl

820 412 .:farketeJ;tension
I60 907 --- dom--
8U2, 321 --- oo--_
200 000 -

--__

do--
947 526 -oo_ do_
483 89,; Horizontal- -
300 000 MarketextemiOIl

242 OOD Horizontal_____- New York City,
95' 067 -- do--

-- -

- - Gadsden Ala.
795 700 .:larket extension-- _- Louisvile , Ky.
697 464 -- _

---- -

_oo _n Brainerd Minn, and
Superior , Wis,

302, li29 HorizontaL_ - Missoula , 110nt.
150 953 Market extension-- - Dothan , Ala.
Ill OOO do_ --oo- -- - Ft.'Wayne , Ind.
960 990 -- __

___- _-_

Tuscaloosa, Ala,
u8I 591 --do--

-- 

- -"lunde , Ind.
636 410 Rorizontal_ - - Clarksburg, Va,

, .54 , OD() Market extension - - Durham I".
540 039 HorizontaL- - Bilings , .:font.
50IJ 87Q.- _

. -

, Morgantown
305 423 -- _ 0.0

- -

- ITrmni1Jal :Mo.
138 577 _do-- - Bntte, Mont,
!J3 876 -

-. _

cio_ - Emporif! , Kans.
870

, ,

,77 -

__-- _--_ -- 

- Alexandria , Va
liH 965 - do--

_- 

- Kansas City, .:10.
830 813 _do-- Riehmond , Ky.
735 604 - 0.0-- Princeton , Ky.
687 571 - do-- Great FalJs, lont.
559 866 -

----

do_- -- CoJumbifl , Mll
533 834 _-- do_noo__u- n East Gnmd Fork , :\finn,
500 000 - do_

-- -

_u_--- Waukegan IlL
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Both parties have appealed to the Commission. Respondent chal-
lenges the hearing examiner s findings of violation, wit.h the excep-
tion of the finding that the acquisition of Dahl- Cro-:Y1a violated
Section 7, and his order. Complaint counsel urge that the hearing
cxamineT s fIndings and order should be broadened in two respeets:

(1) To include a finding of ilegality under Section 7 of the Clay-
ton Act and order divestiture with respect to two of respondent
flcquisitions which the examiner concluded \vould have been unlawful
had the acquired companies been engaged in commerce to a sub-

stantia 1 degree. These were:

--- - ___ . -

Company Annual sa\c Tnw of acquisition

- - -- --

Clarksburg Dair

A1"sociated Dairy Product.,,__

--------

636 410
947 526

HorizontaL
::larket extension.

---- - '

(2) To include n, finding that six other acquisitions of rcspondent
violated Section 5 of the Federal Trade Commission Act. Complaint
counsel do not, however , recommend divestiture or other relieJ
against these particular acquisitions. Four of the acquired firms
were not engaged in commerce; two were not corporations. The
examiner made no detailed findings as to the effects on competition
of these acquisitions. The acquisitions were:

Company Anllualsah' Type ofacquioition

--- - --

Bilings Dair

- - - - - - - .. - - - - - - - - - - - - - - 

Sanitary 1\Jilk and Ice Cream Co-
Bluff City Dairy_

___ --------

Eskay DaiTv Co--

------- ---

John Costcllo Co_

Clover Creamery___

-- 

, .540 , 089
, ;300 , SiB
, 305 , 42:3

111 000

, 892 , 321

Horizontal.
Do.
Do.

:-Iarket extension.

Horizontal.
?-Tarket extension.

--'-. - - - - - "- -.

,WJiile t!Jerpcord contajnsllDsaJesngllres.
produ':tio' l ftf'llrcs: ti 855 gallons of ice crea.m;
Whip.

Cost('jlo s oales WHl' cl('flrly nl1st ntial lo sho'l,;n by tile
13:?.'S, units of cottage rlw sl': :Jnd 40 68S units of Hrdd.

The folJO\ying tabulation gives some idea of the pl'esent posture
of the case in terms of the 32 " largen (more than $500 000 in sales)
acquisitions, The hearing exa.miner found four of these acquisitions
illegal , il1Yoh- ing S5G minion of saIl's : or somethilJg more than 

nr rhe $J:2D miJJion of sales for the :32, chaJJcnged acquisitions of large
C'Olh'(' )'1S. If complaint counsel's appeal YH:re to be upheld. the sales
11!:. \J' C' oJ i1Je al acqll:sitions ,,"auld rise to 87;) milJiol1 , or 3S::; , of t.he
Sl:?S1 millioH.
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Type Number
Aggregat.esales

(millionso!
dollars)

Found i1c!,sl by hearing
exam1ner

umbe!
AggrcgatesaJes

\milliOlJsof
dollars)

HorizontaL_- - -

- - - - -- -- - -

::Iarket extension

_-- - - - - - - --

::LHkct ext.ension and horizontaL_-

S. 6

54.

49.

" 2

1. 5
49.

Total

______---

128. 9 " 4 956.

Apveah d by complaint Hearing examiner 
counsel plus appealed Percent of 

Type aggregate
Aggregate Aggregrne sales

NUJI- sales :;um- sales challenged
bCI (miliOll bee (millions

of dollars) ofdoJlars)

HorizontaL_- - 

- -- - - -

'" 4 I!. 46.
l\Iarket cxtcnsionn

----

13 0 14. 26.
::b,rket extension and hori-

zontaLn - - - 49. 100.

TotaL__- 10 19. 75. *58.

\ One smaller horizontal acquisition with "lI(J O(J() s iles was aJso found ilegal.

, ,

\J.oo, one other hOl';zontal aClluisition was appealed for \\ hich dollar saJes are not in the recDrd.
\'Ierage.

The Commission brings to the consideration of indiyidllal cases
accumulated knowledge and experience, often acquired over a

period of many years, of an inclustris competitive conditions.
Such knowledge and experience, which may be found in economic
reports or studies conducteel by the Commission, in the record of

prior cases, and elsewhere,ll is particularly valuable in a merger
case where an informed and expert judgment of probable competi-
tive effects requires an understanding of the economic context of
the, merger which may be diffcult to obtain from a single record.
TIle economic context of dairy acquisitions has been illuminated by
numerous studies and reports of the Commission 12 as well as by the

1: Cf. Republic A'li.atiQ11 Corp. v. La, bor Borl/' d. 324 U.S. 793: F(Jemo. t nairies, I11c.
60 F. c. 944 , 1097 (separate opinion) ; Naneo Watch Strap Co. 60 P. C, 495.

'" 

Report of the Federal TnHle Commission on the Sale anrl ni8tri,bution oj Milk
75th Cong. , 1st Sess. , H. Doc. o. 95 (1937) : Report of the FederaJ Trade COm1li. 81:on

11 the Merger MOJ;ement (1948): Fedrl' al Trade CDm.mis ion Report Oi/ Corporate
Jlerrlers and Acquisitioll. (1955): JI-il. anrl Milk I'roduct8. 1914- 1918 (HJ21): Hearings
on the Sale (/,nrl Distribu.tion of Mnk in CsnnecticlIt nnrl Philadelphia, (19.'35): Interim
Report With Respect to the Sole and, Di8tribution oj MlU, and Milk ProdllctlJ (If!3fi):
Report on the Distn'blltion and Sale of Milk f/,nd Milk Products, Boston. Baltimore
Cincinnati, St, Louis (1936); Report on the Sale and Distrib11tion of Milk and Milk
Products New York Sf/lei! Area (1937); Report on the Sale and Distribution of Milk
011U JI-lk Products in Connecticut and Philadelphia Milk Shed. (19::5).



704

);"

EDER/I.L TRADE COMMISSTOK DECISIONS

Opini(!1 G7 1". 1'C.

records in 11arge number of cases involving a variety of e01lpetitiyc
practices, especially price discrimin:ltion, by dairy comp,tnies.
:Mergers in the dairy industry have been uncleI' particulal'ly close

scrutiny by the Commission for the past quarter century. The Corll-
mission issued reports analyzing dairy acquisitions in 1937, 1D48.

and 1955 14 and in 1956 issued complaints-of which the complaint
in the present case is one-chalJenging the legality of a large number
of acquisit.ions made by each of the four leading dairy compa,nies.
A brief review of the Commission s prior merger cases in the dairy
industry wil help to place the present case in its propel' perspecti,-

In Foremo8t 60 F. C. 944, the eomplaint challenged a large

number of acquisitions of dairy companies made by respondent
between 1951 and 1955. The eumulati ve result of the elmllenged

acquisitions was to transform Foremost from a medium-sized dairy
to one of the four national leaders, with total sales in 1955 of almost
$400 million. The Commission s final order, requiring extensi, e di-
vestiture, was appealed by respondent to the United Stat.es Court of
Appeals for the Fifth Circuit. However, on November 23, 1962, all

further review proceedings \"ere, at the parties ' reqnest , sta.yed by
the court to permit a practicable program of divestiture to be worked
out. Subsequently, a plan of divestiture was agree,d upon, the COlll-

mission s order of divest.iture modified accordingly, and the litigation
in the eonTt of appeals terminated. The modified order (issued March
, 1965) requires respondent to divest itself of the milk, frozen

dessert, and related assets located in its southeastern and north-
eastern regions , including the assets formerly owned by Philadelphia
Dairy Company, as well as two other properties located in ot.her
parts of respondent's marketing area. The order also prohibits 1'e-

See, e. United BuVerb' Corp. 34 F. C. 87 (price di crimination) : Barlucr-Brndil(!,ul
Chee8e Co. 31 F. 1017 (price-fixing and monopoIization) ; CGnwtion Co.. (Hi 

1274 (exclusive dealing) ; Independent Grocer. Ania11ce Di8tTibution CO. Y. C" 

2d 941 (7th Clr. 1953) (price discrimination): Borden Co.. 54 F.'r. c. 563 (price
discrimination); Nat,tonal Dairy Prod1U;t8 Corp. C. Docl,et 7018 , complaint 1 f'Jed
December 31, 1957 (pending on appeal before Commission) (price discrimination):
Borden CO. V. 339 F.2d 133 (5th Cir. 1964) (price (li crimination) : Foremogt
nair1 , bec., C. Docket 7475 (decided Ma:v 23. 19(3) ffi2 F.'I'. C. 1i'441: Bon/en
('0. . F. , 338 F. 2d 953 (7th Cir. 19(4) (price discrimination!: Beatdce Food. Co.

C. Docket 7590, complaint issued September 28. 1959 (per-ding- on appeal before
Commission) (price discrimination); Dean Milk Co. C. Docket 8032 , complaint

issued June 30, 1960 (pending on appeal before Commission) (price discrimination) ;
find ca!:es cited in note 15, infra.

'l Repm.t of the Ferleral Trade Commission on tile S(!le anlf n striblltil)J1 of JUTk. note
. Sllpra; Report of the Federal Trade Commission on tlie JIerqer Jfol.ernent note 12

s!lpra; and Fedel"al Tnlde CO?n?ni8sion Report on Corpora-tr JIe1.ger. (lnd Acqui8itions

note 12 Rupra.
l1 Forem08t Dain:eR, 1'7c. C. Docket 649:i, 60 P. C. 944: Nationnl Dairy Pr'Jdllcts

C01")1., C. Docl,et 6651 (62 F. C. 1201 Borden Co. C. Docl;et 6652; am; the
present ca
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spondent , for a. period of 10 years, from acquiring without prior
approval by the Commission any company engaged in the manu-

facture, processing or sale at wholesale or on retail milk routes of
fluid milk, ice cream, ice milk, l\Iellorine , sherbet or water ices.
The divested properties represent some 30% of Foremost's total
sales in 1962, and about 36% of the combined pre-merg-er sales of
the acquired companies.

The N atl:onal Dairy case presented a somewhat different factual
sit.uation from Foremost. Although National Dairy had acquired
some 600 dairy companies prior to 1951 and had thereby est.ablished
itself as the leading firm in the nation in the fluid milk and frozen
dessert industries, after the passage of the Celler-Kefauver merger

law its pace of acquisition, in sharp contrast to Foremost' , slowed
notably: Only 2 of the acquisitions challeng-ed in the Commission
complaint were of substantial firms. The LV ational Dairy proceeding
was terminated by t.he entry of a consent order on January 30 , 1963
(62 F. C. 120). Divestiture of both substantial acquired firms , which
bet'\ycen them accounted for 320/0 of the combined pre-merger sales
of an the acquired companies, was ordered. In addition, a 10-yea.r
ban on future acquisitions , similar to that in the amended Forerl1ost
order, was imposed. 

Like National DaiTY, the Horden case presented special problems.

While a larg-e number of acquisitions made by Borden between 1951
and 1956 were challenged in the complaint, many of the acquired
companies proved to be too unprofitable for their restoration as

viable compet.itive fadors to be practicable. I-Iowever, by consent
order issued April 15 , 1964, Borden was directed to divest. 8 of the
acquired companies, representing some 23% of the combined prc-
merger sa.les of all the acquired companies. The order also cont.ains
a lO-year ban on future acquisitions similar to those in FOTe' lnost
and lVational DaiTY.

The Commission s prior proceedings involving dairy acquisitions
are. pertinent to the consideration of the present case in several re-
spects. First , they suggest the practical diffculty of unscrambling
large numbers of acquisitions in the dairy industry made over a long
period of years. These practical problems of relief mllst be borne
in mind in fashioning any remedial order in this industry. Second

they indicate that the problem of acquisitions in the dairy industry is
industry-"\vic1e. Not just one but several of the leading firms have
embarked on extensive programs of acquisition. The Commission
has not singled out anyone of the major acquiring companies for
remedial action , but has proceeded on an even-handed and equitable
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basis against an. Recognizing an industry-wide problem , the Com-
mission has attempted, so far as possible , an industry-wide solution.
The nature and dimensions of the dairy industry's merger problem
can only be understood in terms of the economic structure and dy-

namics of that industry, to which we now turn.

III
The evidence in this case discloses that eight large dairy com-

panies have made a total of more than 1900 acquisitions since 1905
(505 between 1951 and 1961 alone), a record which led a Congres-

sional committee staff report to note that " (cJlcarly, the most merger-
prone industry has been dairy products. " 16 Vlhat is the esphma-
tion for this phenomenon To understand it, we must rcvic"\y briefly
(1) the structure of the industry, (2) technological and market fac-
tors afl'ec6ng its structure, and (3) the nature and extent of the
merger movement in the industry.

The dairy indllstry today is composed of a few very large national
and regional concerns and a large number of very small ones. In
1959-1960 the total sales of the eig-ht largest national and regional
dairy companies were as follows:

f:al('.
Company'

atiollal Dairy Products Corporation -----
Bardell Company ---

---- ---- ---

Beatrice Foods Company --

---------

Forp.rnost Dairies Company - ____n_.____-----
Carnation Compllny --

-----------

Arden Farms Company --

--------------

Pet ::Iik Company --

--- _--

n--_un__----_u_
Fairmont Foods Company - --_____--n_-

(thO!lsnnd-
607. 170
H5ri.Ol-i

443
436. 981
417. f):?Ci

3f).UJ8t3
195. 038

97, :W:'

17 4 G78, 182.

16 Statl of H.R. Select Corom. on Small Bu iness Merg€/$ nnd Supel.co/!centl at'on-
Acquisitions of 500 Largest Indust1"a,1 and 50 LrlTgcst Mcrclw,nrUsing Finns o\"

1962, 87th Cong., p. 26.
17 These sales figures reflect the total volume of sales activity of the principetl J,jir:v

companies, not onl " in the dairy busineM;. blJt in a variety of other areas of eC01HlInic
activity in which they are engaged. For e ampJe, ational Drtiry Product Corporntion
has grown " into a great international enterprise with II broad and yarjed line of quality
food product . , , operating about 500 processing, manufRcturing and distributing
facilities in countries around the world, ana exporting from In:ln ' of the!'!' loC,1.tions

to other lnnds," (!\ational Dairy Products Corp. Annn111 Report. 1963. p. 3). Tile !,re
dent of ationaI Dairy expounded on the company s position in the report of thoc ')lb
Annual :\feeting- (April 1G, 1!J64 , pp. 6-7) as follows:

And !'o, from just two proaucts ill 102, '3, we no,,' proce, s jellies and prc crycs in Xew
York State. nnd Vegemit in AnstraJia- wc turn Ollt citrl1f' lJroflnctf' in Flori\Jrl. et!ll
manufacture cream cheese in England-we refine ClIjblc oils in Tennessee. and make
mayonnaise in :\!exico-we packag-e cano - in I nrJian:J , amI bottle 'ketchup II) ;Vest
Germany-we make peftnut butter in Canaaa. ana salad prod\1('ts in Ycnczllpi:1- lml
on and on, ncrDS!' :1 wiae range of fDofI prortnct aUf1 Rcross milD \" geo,:rnphical :Irea'o.
Bea1rice i'o similarl " diversified, See)1. mH. n01e,j, 8111)/fi.
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There is considerable size disparity among the eight largest com-
panies. The sales of l'ational Dairy, the largest , are approximately
60% greater than those of Borden, the second largest. The third
fourth , fifth and sixth largest dairy companies are about OIl a par
with each other in total sales, bnt each is only about one-quarter
the size of National Dairy and less than one-half the size of Borden.
In terms of total sales ationa.l Dairy is 17 times larger than the
eighth largest.

The largest proportion of sales of most dairy conlpanies is in two
categories , bottled fluid milk and frozen desserts. The share of total
domestic shipments of these two products in 1958 of each of the

Jargest companies was as follows:

FJuid 1\Jj'
Bordell_

- - - - -- - - -- - - - - -- - - - - - - - - - -

NaUonal- - - - - - - - - - - -- - - - - - 

- - - - - - - - - - - -- - - - - - - - - - - - -

Forcmost_

_- - - - - - -- - -- - -- - - - - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - -

Beatrice__

---- --------------

(:arnatioIl- - - - - - -

- - - - -- - - - - - - - - - -- - -- - -- -- - - - - - - - -

Frrcrn/'

A.rden_

---- ---------- ----- -----

fJ.

. :

1. 4

O. fj

FairmonL
PeL -- --

------ ----- ---------- ----

Total_

------ --- ---

Frozen Desserts:
Nat.ional

- - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - - - -

Bordcn

___ - - - - - - - -- - - - - - - - - -- - - - - - - - - - - - - - - - - - - - -

Forernost_

- - - - - - - - - - - ---- - - - - - - - - - - - - - -- - - -- - -- - -- - -- - - -

Reatrice_

---- - - ------

S,vift_

---------- ---- -------- - -

Carnation- - - - 

- - - - - - -- -- - - - - - - - - - - -- - - - - - - - - - - - - - - - -- ---

-\rdcl1

------ --- - - ---- ----

FairIllOl1'L_

- - -------------- - - ---------

:n.

Pct--

-------- -----------

J:l
10. G

4. 9

2. 1

1. ,:

Total_____

_------- --- ---- ------------------ --- ---

44.

The great majority of dairy companies after the leading eight

are very small. In 1961- , only 731 of the 7 176 fluid milk plants in
America had an annual volume exceeding 5 million quarts. To put
this another way, 9 out of 10 fluid milk plants had an annual yolumc
of Jess than 81 million. ,Vhereas the eight Jargest companies aver-

n.god 4.0% of the ",due of shipments of fluid milk and 5.5% of the
v,11u8 of shipments of frozen desserts in the United States, the r8-

JF Since 95% of all (lairy com1Jnnie nre singjc-unit operations, the nmnber of pj,wts
floc!: not ,;el'iously over tate the Humber of companies in tbe fluid milk and frozen
c1('ssert industries. See J,(ltllre of Competition in Plidd Milk JI(lJ"kcfs: JIf!rl.'ct Orgnlli:'
lion, (I!I/, Concentration (U. S. Dept. of Agricnltllre E('ol1. Ref). Xo. 67). PI!. fj. 4(j.
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maining milk processors had an average of 0.01% of the value of
shipments of fluid milk, making the average national company
400 times larger than the average remaining- milk processor. Since

the remaining frozen dessert manufacturer had an average of .05%,
the average national company was 110 times larger than the average
remaining manufacturer of frozen desserts.

In 1958 the fifty largest companies had 45% of the value of ship-
ments of fluid milk in the L:nited States and 69% of the value of
shipments of frozen desserts. The disparity in size between the
eight or nine largest and even the larger independents is il1u8-
trated by the fact that the eig-ht largest companies had 64% of the
share of fluid milk shipments held by the 50 largest companies and
69% of the share of frozen dessert shipments held by the 50 largest.
companies. In both product Jines, therefore, the 42 largest inde-
pendents averaged less than one-tenth the share of the eight largest
companies in fluid milk and frozen dessert shipments. 1:oreover
fe.wer than 50 fluid milk companies have annual sales or as much
as $15 mil1ion, and only 45 fluid milk corporations have assets of

more than $:' miJlion. Clearly, the vast majority or all dairy com-

panies are very smal1.: Only a handrul can be regarded as medium-
sized or large.

Since the marketing of both fluid milk and frozen desserts is pri-
marjJy on a local or regional basis, the national sales figures sub-
stantially understate the degree or concentration in the actual dairy
markets. In local markets concentration is very high. This is true

regardless or whether market boundaries are drawn about particular
cities or broader geographic regions. The four largest dairies typi-
cally account ror well over 50% or total fluid milk and ice cream
sales in the individual local markets "where they do business. It 103

not uncommon in smaller markets for as few as three producers to
account for 75% of the sales, and one producer for 500/e. According
t.o a recent study by the United States Department of Agriculture
(Nal1l1e of Competition in Fluid Mile Markets 1'. 8upm n. 18)

the flyerage market share or the rour largest sellers in 71 fluid milk
markets was 82.6%. In small markets the four largest had 95%,
and in large markets about 61%. Concentration is very high even

19 ?"atilre of Competition in Flldrl JHlk .larl,et, , supra; I.R.S. SO/fI'ce Boal.. of Stati
tics of 'Income

, .

-1ctive COj'p. Income Tax Ret1lTJt8, Jul!) 1961-b/nc 1962.
D In 1958 , 75.9% of all fluio. milk plants were operated br ('ompnnies with totill s:lles

of lei'S than $700, 000, 8tHI 85.6% of an plants were opemted bv companies with snlr"
of less than $1.400 000. Nature of Competition in Fluid Mil" Mal'kets, IWPra p. 52.

:.Of the larger firms, only 7 are regaro.eo. by the Dcprutment of Agricl1Jtl1re :1';
nationnL nnd S as regional. All the rest are e entiallr locn\. Not/Ire oj Competition in
FIJlid Jfil, lforl, cts. supra p. 6.
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if market boundaries are drawn quite broadly. Thus , -in 1957 just
five nationa.l companies produced 55% of all the ice creanl sold in
the State of California. By all tests concentration in the sale. of
dairy products is very high. See Frocte?' Gamble Co.
Docket 6901 (decided November 26 , 1963), p. .12 & nn. 40-41 (63

C. 1465 , 1562J.

Notwithstanding the panunount position of a few leading firms
there were at lea,st until quite recently, a relatively large number
of indepcndent clairies in most markets. As recently as 1950 there
\vere 16 089 f111ic1 milk plants and 4- 202 ice cream plants , owned for
the most part by small single-plant companies (see note 18 S1lpl'a).

In the 1950:8 hmvevel' , the number of fluid Inilk plants declined by
nearly 9 000, to 7 176 , and the number of ice cream plants rell by
nearly 1 000, to 3 226. These substantial declines were in addition
to those of previolls cleca,des. And, as we explain belmv, the high
mortaJity rate among small dairies is likely to continue. Techno-
logical considerations alone ll1ay cause the demise, within the fore-
seeable futun , of more than one-half the remaining fluid milk plants.

vVhat is behind the drftstic and continuing transformation in the
structure of the industry 1 In the early decades of the twentieth cen-
tury the dairy industry was highly fragmented. It was composed

0:1 many t.housands of rnall local1 . o YJlrcl entf'l'pl'i::es doing a local
business. Because of the perishability of the product, and because

many towns had ordinances requiring thnt the product be proc-
essed in the town in ",-hich it was sold , the typical milk market was
small and completely local in nature. Entry into the industry and

into particular local markets was easy, since capita.! entrftnCe require-
ments were minimal and there were no substantial technological or
other economies of scale.

Tith a. technology and economjc structure so suitable to local
independent , small-business operations , it is not surprising that the
fluid milk industry in these early years consisted of a very large
number of small producers serving separate, isolated t.own markets.
Each locality had its local processors supplying- the needs of the
communit.y. fany of them were producer-distributors farmers
who produced the raw milk and bottled it for home sale and delivery.
Those companies that did not produce their own milk purchased it
from local farmers on the basis of individually-negotiated con-
tracts. Home-delivere,l milk constituted over 60% of sales , and the
price of milk sold in stores was usual1y the same as for home-
delivered. Milk companies operating manual plants and se11ing un-



710 FEDERAL TRADE CO:\IMISSIOX DECISIONS

Ovinion GT T.l:.

graded milk in glass-filled containers on local home-delivery routes
could operate profitably on 500 gallons a day.

A number of developments tended to break down the link be-
tween producer and distributor. Among 1.he111 were the growth of
larger cities, the improvement of transportation (which permitted
the rapid shipment of perishable products for city consumption),

the invention of electrical refrigeration , and the widespread adoption
of pasteurization." These teehnological developments weakened the

position of the small independent dairy. Thcy also made entry into
ne\', ' markets much more diffcult for such dairies. yIoreovcT , begin-
ning in the early 1920's and extending through the 1930' , and indeed
on to and including the 1950' a va,st merger movement swept the
industry, as a result of which thousands of firms in the industry
disftppeared as independent competitive factors. It is impossible to
disentangle the various root canses of the long-run decline in the

number of independent dairy firms. But this much seems clear.
Technological change may have dictated the demise or absorption
of many marginal local dairy companies; it did not dictate the rise
of vast, national , multi-plant dairy companies. That development is
olely attributable to the merger movement , the character of which

was described by the Commission in one of its studies of mergers: 
(TJhe growth of STIch outstanding Xation-wide companies as XatioTIal Dail'
Products COl'l. and the Borden Co, could he likened to an acquisiton itjtH'rary,
sweeving across the country from ODe large city to another, and gathering
in its wal:;e hundreds of companir's se1'Yin;; small communities as well. During:
the 2:2-year period , H)2J through 194:5, Xational Dairy Products acquired more
tl1f\n 400 concerns engaged in the processing and distribntion of fluid milk , ice

cream , cheese , buttcr , and condensed and eVfl!Jorated milk.

LRJeginning in 192i, Dorden embarked 011 a broad and ambitous progTam of
diversification and expansion tl1rollg1J aCfjuisitioDs, From that: elate tllloug:h
19-45 , Borden Co, lJas bought no less tl1aTI 531 formerly inflependent el1tel'1lisl's
or groups of enterprises emiH'acjng al1 divisions of the dairy products industry,
including fluid milk, ice cream, ('beese, butter, conoeJlsed and enljJor:\te.d
milk, milk byproducts, and miscellaneous other products,

:, "

It was not nlltil fift . ye,Lfs ntter it disl:o'E'r that Ih1Heui'zation ('nme to b1'
COllmercial iWIJortance in the processing of milk. 'Ille initiathl' ('Dile from the c:tles.
PasleUl"ization of milk WflS beguD in Cincinnati in 1897; in XI""" York, lSDS: In
Philadelphia, 1599; in St, Louis, 1900: in Cbicago, HJOS. A late as 1!H10 onl:" ;)
percent of the milk consumed in Kew York was pnsteurized. But between 1000 :Hld
1020 most of the larg-er cities took the pledge. In 1910 it was estimated tb 1t about
50 percent of the milk sold in citkE' was pasteurized: by ) g15 the volume had incl' etl ell
to SO percent. " Hamilton et a/., Price and Price Policies 455 (1!.38).

Co Report of th/5 Fn//5mI Trade Commission on the Jlc;' r;et Jloucl!cnt (1!J4Sj. pp. 37-3:S
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The geographic scope of operation
was described also (p. 38) :

of these two Jcading dairy firms

With plants located in all but G of the 48 Statt. :jtional Dairy operates in
eyprS' part of the United States east of the Rocky )lountains, gathering and
dh;t ibutlIJg fluid milk, and manufacturing butter , cheese , ice cream , evaporated
mil;;: , or other milk products. Sillilarl , the Borden Co. covers most of the

cOiJntry, distributing fluid milk ill H) States and manufacturing" ice cream in
27 States. In addition, it operates lG cheese plants in 'Yisconsin fllld oillers in
Illinois , New York, Ohio, and Tennessee.

TLc report pointed out that in ftchic,.ing such geographical covcrngp
rJle, leading dairy Finns had relied almost completely upon ll.cqnisitions.
and also that most of the acquired companies with significa.nt mar-
ket positions had achieved their positions by earlier mergers.

In the 
1'051,- v orld W.r II years , the survival of the independent

dairy sector continued to be endangered by the combined effects of
te,chnology and merger. Sanitary processes were greatly improved.
The Grade A ""lodel Code of the United States Public Health
Service was almost universally adopted. Milk handling and pas-
t.eurization equipment was vastly improved. Pa.cmging methods were
changed radically; an almost complete shift from glass bottes to

paper containers occurred and the half-gallon container emerged as
the most popular package. There was a rapid transition from ordi-
niLl'Y pasteurized to homogenized milk. Proeessing and delivery
equipment was greatly improved , diminishing the perishability of
the product and enlarging the geogra.phical scope of markets. And
supermarkets came largely to replace home delivery as the major

channel of fluid milk distribution. All of these developments haTe
tightened the competitive pressure on the smaller producers and
made efficient operation an increasingly expensive proposition in the
dairy industry. :Many of the smaller producers have not been able

to adjust successfully to the new technological requisites of effcient
competitive operatjon; this helps explain the marked decline noted
above in the number of small fluid milk producers.

'In 1950 homogenized mill; repre ente(1 appruximately 50 percent of the eOD llmption:
by 1862 virtually the whole eon l1!lption '\' :18 of this type. Clw1!ginl) l'ntterll8 -in PI, llirf
JIi/1: nib' trilmtion (U. S. Dl'pfU"tment of . \gl'jeultul'e

, .

Al1g-ust 18;)1)); JIill, Distributors
Opcl"'tions (1.. 8. Department of Agriculture, Ko.ember l

; Set forth below is a table comparing the number of fluid milk plants in the United
Bta es in ID;:(I.1951 with those in lfHJl-1962.

l\umiJer offtu:d T:lil" )da' I1.'i

---.

Yen: :-0
.olume
li,tl'd

1"111('
lnjio:l

r; u a 't S
cl1ij!ioll
quarts

;"-

milJion
qUilrts

OVl'rlO
mil;on
ClU

Tot"l

1\1.30- 3L -- ;53;)

-:.

:'n 2\);) 233 16. 089
1061- 8;:'1: 048 339 36fi 36fi 176
Percent change +24 +57 ;'i;)
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K or is there anything to indicate that in the future the high mor-

tality rate among smaJl dairies will subside. A fluid milk plant must
have a volume of at least 1 500 gaJlons a day if it is to utilize eco-

nomically the snmllest automatic paper packaging equipment. This
does not mean an enormous plant is required; one able to process
about 1.5 millon quarts per year would suffce. But in 1961-1962

70% (about 4 900) of all milk plants had an annual volume of less
than 1 million quarts per year " and another 20% had an annual

volume of between 1 and 5 millon quarts per year. One of respond-
ent' s witnesses estimated that in 1960 there were only 1 098 inde-
pendent fluid milk companies 27 in the entire United States which
were processing- 1 600 gallons per day-and the technological mini-
mnm-sizs plant may well be larger. Two of respondent's wit-
nesses placcd the minimum at approximately 2 000 gallons per day.

These facts clearly portend a substantial decrease in the number of
competitors in the years ahead. ::1:or8over, even a firm of effcient
size may not be large enough to pcnetrate markets where the giants
of the industry are well entrenched. Barriers to entry have reached
a point where , it would appear, only a substantial firn1 can be reek-
one,a a real competitive factor in this industry-and, as we have

noted , after the big- eight there are very few substantial firms. The
middle tier of dairies is probably composed of few more than the
50 largest firms, the smaller of whieh probably have annual saJes
of only about $10 milion.

Similar technological changes have occurred in the ice cream 1n-

dustlj' during the post-war period. There has been a marked trend
toward automation in manufacturing and packaging. :Nlany plants
of wholesale ice cream manufacturers have become semi-automated.

e This figure Includes 1, 858 plants whose producti'-e capacity is unknowu. The record
Indicates, however, that pl:nts in tbis category consist principally of small plants wl1o
volume is so small that the trade association which compiled the above datf\ was unable
to ascertain their volume.

:r He defined an independent company as any processor e:scept Arden , Beatricf

Borden, Carnation, Foremost, Fairmont, Kroger, National Dalr:\ Pet Milk , Safewll:"

Swift, and Hood.
:1 Respondent argues that the number of "viable independent competitors " is increos-

ing becfLuse the number of fluid milk companies processing' 1 600 gal10ns per dal"
llicreased between 1950 and 196Q-from 805 to 1 098. This reasoning Is spedol1s. It is
not appropriate to estimtlte tbe liumber of viable competitors in 1950 on the basis of
today s technology; in 1950 smaller plants may well hn:re been viable compctiton.
All respondent's statistics show is that wbiJe nearly 9 000 sman dairies disrontinllf'(
operations during the 1950's, about 293 joined the over 1 600 gallon-per-du,- cll\
and , of course, most of these remain of very modest size.
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Some plants have become fully al1tom;ltjc; in them as few :lS tllO
employees operate the entire plant by pushing a serips of buttons
at a central control board. Such equipment is expcnsiyc and requires
a certain minimum volume to be effcient and economical. 1Yhile therE' j.

dispute as to the precise dividing line between ': io.bJe :: and " l1Ilrgin l.r
plants, the record indicates that inability to afford the requisite
types of equipment, or to achieve suffcient v01ume to justify their
purchase, have been significant factors in the demise of many small
firms.

These teclmological changes of the 1950:5 were accompanied. by an-
other wave (or continuation of the old one) of dairy mergers: Be-
tween 1950 and 1961 , the eig-ht large national dairy companics-
National Dairy Products, Borden , the present respondent (Beatrice),
Foremost Dairies , Carnation

, .-

rden Farms, Fairmont Foods , and
Pet Thiilk-a,cquired 505 other dairy concerns, representing almost
40% of the total number of recorded acquisitions by these top dairy
companies since the early 1900 s. Iany of these acquisitions have
involved relatively small companies; but a substantial number have
been of significant factors in various markets, and , on an overall

national basis , the effect of the merger movement has been to in-
crease the concentration of the bulk of the nation s dairy assets in

the hands of a few firms. In fluid milk, mergers added to the abso-

lute position of the big eig-ht amI produced a slight increase in their
already substantial share of national saJes. In the mea,ntime, the
tier of dairies below the big eight appears to have enhanced its rela-
tive position (though at a slower rate than they would have had
not their ranks been depleted by acquisitions by the largest dairies
whieh since 1950 have acquired approximately 10 dairy companies

2" There has been a !'ubstantlal decline in the number of ice cream plants since 195U.
although the decline has nut been so great as that of milk plants. Set forth below is

a table cumparing the Dumber of ice cream plants in the L".S. in 1961-1962, witb
those In 1950-1951:

);u:mber of plants

Year ovolumc
reported

Volun,elcl's
than 250 000

gallons

VoluICPover
249. 9
galiolls

Tota:

1950-51- -

- - - - - -- -- - - -- --

1961-

-- - - - - - - - - - - - - - - - - ---

Percent changc__

__----

020
520

- 49. 02

77' 411
530

+28. g,

202
220

23. 

2. J76
21. 51

379- 702--71--6
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with assets of $10 million or more), while at the Jmyer end of the
size scale great inroads werB made in the number of smnJl firms.
In the frozen dessert end of the dairy business , mergers contributed
not only to the absolute size of the big eight but also to a substantial

increase in their share of total proc1uctjon, from 35.0% in ID50 to
39.2% in 1957.

The post-1950 dairy merger movement has in general resembled
that of earlier yeaTS. The top regional and national flrms have in-
creased the multi-market scope of their operations through numerous
market-extension mergers. But , at the same time, the fecent mergers
hayc broadened the multi- product character of the top firms. Not
only have they filled out their dairy lines; they have expanded their
bnsinesses into related food products of the type marketed to the
supermarket chains along with dairy products. The merger move-
ment has thus enabled the leading- dairy firms to straddle many
markets , to market a full line or dairy products , and to supplement
their lines with other grocery products.

These are the cardinal facts which emerge from a revie\v or the
economic structure and dynamics or the dairy industry: (1) Con-

centration has already reached formidable proportions in loe"l areas
\yhich are the economically relevant markets in which to measure
competition in this industry. (2) The prospects of survival for small

firms, and the conditions ror entry or new small-business competitors
into the industry and its markets, have worsened. There are rela-
tively few firms outside of the leading eight which can be rated as
really strong competitors uncleI' present market conditions. (3) The
leading firms have been embarked on an extensive and rar-reaching
program or acquisitions , the result or which has been to increase
concentration still further and speed the exit of the independents.
(4) Xo showing has been made that these acquisitio11 (at least those
that have taken place since 1950) were necessary for the leading

dairies to achieve the economies or scale made possible by the in-
dustry's technological revolution, or that the acquired companies

could not have achieved such economies through merger with firms
much less powerrul , \yell entrenched, and geographically rar-flung
than the big eight.

In its express terms , the merger la\" proscribes any merger or
acquisition invo1ving corporations engaged in commercc howevel'
the merger ?e classifiecl, as horizontal

, \'

erticaL market.-extension
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product-extension, or defying neat classification if its effect, "in

any line of commerce in any section of the country,

' "

may be sub-
stantially to lessen competition, or to tend to create a monopoly.

I: See p. 699, note 5 supra. The legislative history I'effects the par-
ticular concern of Congress Ivith the possible adverse competitive
cHect of mergers that \fere Hot strictly "horizontaF in the sense of
a merger between companies actually competing with one another
::t the time of tlw merger, but that I\cre, rather, geographical

market extensions " involving firms which, 1\hile they sold the same
product, were not actual competitors at the time of the merger since
they sold in different geographical markets. See Forenwst Dairies
Inc. 60 F. C. 944, 1050-52. The Commission , in its Rep01.t on the
Merger Movement (1948), on which the framers of the CeJler-
I\:efau\Ter 1\.ct drew heavily, had given special emphasis to the dan-
gers to competition posed by market-extension acquisitions, especially
in the dairy industry Ivhere such acquisitions ere so common.

The example of Borden s market-extension ac.qnisitions in the dairy
industry between 19,10 and 1947 vms expressly cited in the committee
deliberations on the bill that became the amended Section 7. See
H.R. Rep. No. 1191 , 81st Cong-. , 1st Sees. , p. 11 & chart I (1949).

A fundamental concern of Congress in funending Section 7 of
the Clayton Act in 1950 was the effect on competition of concen-
trating the business of a particular market. 01' industry in the hands of
tea few sellersY In markets Iv11ere one 01' ft Yer)' fCIY firms control
(1, large part of the total sales , there is a tendency for all firms to refrain
:from vigorolls price competition. Each large seller kumys that if he
ma,kes an across-the-hoa.rd price cut , the inro (b on hjs major competi-
tors ' market shares Iyill be so pa.lpable that they Ivill be compelled im-
mediately to make a corresponding price C'nt aJld that. c01l5cqnently

"See p, 710 81Ipl-a, The Report stated (p. ;)T)

Typically, the firms which have fol1owed tbis pattern ha'le grown by buying up
concerns malting the same product in one or a fe\\ localities, strengthening their

posItion in those localities by adUltional acquisitions , branching out to obtain control

in otber localities, consolidating their local acquisitions into broad regional or district
nq;anizations, bringing into the fold leading companies in the major regions, and , by
!Iis steady pattern of encroachment, becoming Xation-'\ide organizations with a sub-
tantial degree of control in the Nation as a whole, a much bigher degree in man;" of
e important regions, and a near-monopoly position in Dl1mel'OUS individual locaiities,
It is in such fields as dairy products and bread that thi type of merger activity

bas been pushed most vIgorously, In fact, the growth of uch outstnnding Kation-wide

companies as National Dairy Products Corp. and tbe Borden Co, could be likened to
an acqtlis!tion itinerary, sweeping ftcross the country from one large city to another
ftnd gathering in its wake hundreds of companies serving small communities as well.

:1 See Brown Shoe Co- 

y, 

UnUed States 370 U, S. 294 , 315: S. Hep. o- 1775 , Slst

Crmg, 2\1 SroSs. 5 (1950): Procter C: Gallble Co. , F C. Docket (;901 (decidrd Non
1"1". 2G, 1!JG3), p, 23. (63F, C, HOG, 1;'48J,



716 FEDER/\L TR/I.DE CO l"1ITSSlOX DECISIONS

Opinion 671". 1'.

there is EttIe advantage to be gained from price cutting. The small
firms in snch a market arc nJso inhibited from initiating price com-

petition. They knmv that the majors .will react promptly, perhaps
with drastic effect, to any attempt to disturb the price structure.
There may, however, be forces at ',vork in such a market which

counteract to some extent the adverse competitive conditions flowing

from the fewness of the sellers. One such force is the condition of
entry by new competitors. It may be such that many firms can and
promptly do enter the market and estabJish themselves as viable and
substantial competitors , thereby eroding the market pmver of the
dominant sellers. :Moreover, the mere prospect of nmv competition
may have a salutary effect. The large seller in a concentrated market
knows that the entry of new competitors would jeopardize the stable
price structure of the market and might wen lead to lower prices
as a result of greater competition , and lower profits. He also knows
that if prices in the market are so high as to make it easy for a
new competitor to cover his costs, make a healthy profit, and still
be compctitivc with the firms presently operating in the market

the attractiveness of entry to prospective competitors will be great
and the likelihood of actual entry substantial. The most effective
way of discouraging entry into a concentrated market is for the
major sellers to keep their prices down to a level low enough to
make entry unattractive to new competitors.

Thus, the condition of entry, or the state of potentiaJ competi-
tion , may have a significant bearing on the degree to wllich a con-

centrated market will exhibit the symptoms, such as high prices

of .weak or ineffective competition; and a firm not actURny selling
in a market, a firm that is merely a prospective or pot.ential com-
petitor there, may nevertheless be a significant competitive factor
in the behavior of the market. It disregards business realities to
view such a firm , which may be as lTIuch a real competitive factor
as the firms currently selling in the maTket as being entirely "out-
side" the market, or to deny that, just as the elimination of an
actual competitor 111ay adversely affect the competitive structure

of a market , so may the elimination of a potential competitor.
This does not mean that aetual and potential competition are

completely interchangeable concepts. Even in a competitively struc-
tured , unconcentrated market, the elimination of a substantial COH:-
pctitor may stil be undesirable from the standpoint of maintaining
competition , for it can bring- the market structure signifieantly close,'

to a condition of such concentration that anticompetitive effects be-

come foreseeable. See e. Brown Shoe 00. , supra 370 U. , at 343-
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44. But the absorption of a potential competitor in such a market is
likely to have mueh less competitive significance. If the market
js competitive in structure, prices are likely to be at a competitive
level , and so the restraining- effect of potential competition on undnly
high : noncompetitive price levels may be irrelevant.

Another difference between actual and potential eompetition is
that the adverse effects that result from all absence of actual com-
petition are rarely cancelled out completely by the presence even
of substantial potential competition. Cf. Ekeo Products Co.

Docket 8122 (decided June 30, 1964), 1'1'. 6-7 (65 F. C. 1163

1207-1208). Potential competition may tend to keep priees in a con-
centrated market down to entry-discouraging levels, but obviously
the price low enough to dissuade a firm from trying to force its way
iJlto a new markct always a risky venture-may be substantially
higher than the price that would prevail if there were vigorous
competition among the sellers already there.

That potential competition is an important and substantial, and
not a theoretical or speculative, force for counteracting the anti-

compet.itive and monopolistic conditions which tend to be present
in concentrated markets has been given explicit recognition in a
scrips of recent Supreme Court decisions interpreting Section 7 of
the Clayton Act. " In United States v. El Pa-so Natural Gas Co.

376 U.S. 651 , the acquired company was deemed by the Court a "sub-

stantial factor in the California market" (376 U. , at 658), which
the acquiring company dominated, even though the acquired com-

pany had never succeeded in doing business in California. The Court
considprecl the elimination of the potential competition provided by
the acquired firm highly significant becanse in the circumstances

the mere enorts of Pacific Northwest (the Rccruired firmJ to get
into the California market, though unsuccessful , had a powerfu1 in-
l1lH nce. on E1 Paso s business attitudes "ithin the State. fd. at oM),

The Court went on to note: "The effect on competition in a par-
ticular market through acquisition of anot.her company (not actually
competing in that marketJ is determined by the nature or extent of
that market and by the nearness of the absorbed company to it
that company s eagerness to enter that market , its resourcefulness

and 30 on. ld. at 660.

S€e aJ Foremost Dain , Inc.. Sllpra t 10S0: Procter if Gamble Co.. 1'.

Docket 0901 (decided ovcmbl'r 26. 1%::1. p. fil (63 F. C. 14fJ5. 1;'771: Bkeo Prodllct8
Co. C. Docket 8122 (decined .Tnnl' 30 . 1964)

, p. 

1 (G5 P. C. 1Hi8. 1220J : TTines,

tJer tirenes8 oj "Entn/" by A. lrcad.jj r;8tabli. lle(/ ril'n. 71 Q. J. of Econ. 1 2 (1957),

fi.nd 11nthorities cited therein
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In another case , the Court again pointed out the importance of
protecting potential competition under certain circumstances: " the
competition with whieh 97 deals includes not only existing competi-
tion but that which is suffciently probable and imminent. United
States v. Continental Can Co. 378 U. S. 441 , 458. " (LJack of current
competition :: does not necessarily "significantly diminish. . . the
adverse effect of the merger on competition. Continental might have
concluded that it could effectively insulate itself from competition
by acquiring a major firm not presently directing its market acquisi-
tion efforts tmyard the same end uses as Continenta. , but possessing

the potentia.1 to do so. " 378 1;, , at 464. The mere "possibi1ity" of
neTI competition, the Court stated

, "

over the long run acts as 

deterrent against attempts by the dominant members of either in-
dustry to reap the possibJe benefits of their position by l\lising
prices above the competitive level or engaging in otheT comp rllb1e

practices. leZ. at 465-66.

The most complete statement of the Coures vimys on the impor-
tance of potential competition is to be found in United States 

Penn-Olin Chemical Co. 378 U. S. 158, a case challenging a joint

venture of Pennsalt Chemicals Corporation and Olin 1\fat.hicson

Chemical Corporation:

There stil remained for consideration the fact that Penn-Olin rtlw . (Ji,l

venture) eliminated the potential competition of the corporation that migW

have remained at the edge of the market , continually threatening to cntt-'
Just as a merger eliminates actual competition , this joint venture J1' y wi'l
foreclose any prospect of competition between Olin and Penn salt in the rplevunt
socHnm chlorat.e market. The difference, of course, is that the merg('r s fol''
closure is prcspnt while the joint venture s is prospectiye. Nen'rtllE!r::8.

Iotential compctition . ':' as a :-nb1"titnte for . '" Cactnal coml'c-iti()
may restrain producers from oYE'charging those to whom tbeysell or llmlf' l"-

ing those from whom they buy 

.:' , "'

, Potential competition , iusofnr t)."i thr
threat sunives (as it "auld have here in the absence of Penn-Olin), m:1y

compensate in part for the imperfection characteristic of actual compctition.

in the great majorHy of competiti,e markets," \Vilcox, Comvetition llIlfl

lonopoly in American Industry, TNEC Monograph :Ko, 21 (1940) 7-S. Potenti31
competition cannot be put to a suiJjective test, It is not "snscevtib1c of a r(- 1(1y

and precise answer. " As 'we found in UnUed Sta.tes 

y, 

Bl Paso Natu.ral Gas Co..

supra at 66-0, the "effect on competition * * '" is determined by the nntllre or
extent of that market and by the nearness of the absorbed company tn it. thfli
company s eagerness to cnter that market, its resonrcefnlnf'ss , and so oJ). " The
position of a COmpfllY " flS a competitiye fflelol' '" .. t.' wns not (liS)1l'OH'd 11 ' the

fact that it hfld IH'ver :oolO * '" * there. * * * (I)t is ilT('1fYlllt in a markf't
* * * whel' incremcntf11 needs arp hooming. " Tbe existencE' of an :l::gT"f':-ivC'
well equipped :md ,\ pll financed corporation enga gec1 in the SflUll" OJ' 1"l'atp(
lin('s of commprce ",- nitillg an:doush' to puter :111 olig opoli:otir mnl'kf't ,, r',llc 11('
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a Rubstantifll incentive to competition which camlOt be underestimated. 378
, at 173-74.

"\Vhile the,se decisions authoritatively confirm that the prescrva
tion of potential competition in concentrated markets is a,n important
goal of antitrust policy, the Court:s many reference,s to the proba-
bility and imminence of new entry, and the eagerness, resourceful-
ness , or nearness of the potent.ial competitor, suggest some important
ql1aJifieations.

Since every firm in the country is in a sense a, potential competitor
of every other, and since an important source of potential competi-

tion is new Jy organized firms, the range of potential competitors in
any given market or industry could be said to include all established
finns and also an firms not yet in being. j\1:uch potential competition
is simply too remote, speculative, or improbable to have demonstrable
competitive significance. The elimination of such marginal poten-
tial competition is not so serious in its probable effects as to require

remedial action under theantit-rust laws. It is only where the entry
of a potential cOlnpetitor is p1' obable that the threat of his entry is
likely to exe-rcise a restraining influence on the pricing flnd other
behavior of the dominant firms in the market. It is , however, not.
necessary to est.ablish that the potential competitor will actually
enter at any time. If the firms already occupying the market are
pricing so as to prevent the entry of potential competitors, new

entry may be forestalled indefinitely. Elimination of a leading poten-
tial competitor could stil have an adverse competitive effect by
reducing eompd1tivc pressure on the established firms.

Even a firm whose imminent entry is certain , however, 111ay not
necessarily be a. significant potential competitor. Suppose that a vcry
small firm announces its intention of entering a certain market , but
its size , and the competitive conditions of the market, make it appear
unlikely that the firm ean offer any real cha11enge to the principal

firms or do anything but join the fringe of small firms living in
the shadow of the dominant ones. In such ft, case , though the proba
bility of new entry would be great , the interest in preventing the
elimination of the prospective entrant would be slight. Such a flrm
would not have good prospects of obtaining a suffciently large
market share to cause erosjon of the dominant firms ' market position.

or would the prospect of its entry be suffciently alarming to the
dominant firms t.o induce them to lower their prices in order to make
cnt.ry nnattrac ive. A related consideration is whether there is a
limited number of potentia.! entrants "With the requisite abibty and
incentive. Ii there are a great many potential entrants equal1y
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capable of entry, the elimination of only one of them may have no
significant effect.

A merger or other acquisition may, by eliminating a potential
competitor, sometimes g-ravely impair the health and vig-or of com-
petition. An example is the merger of two firms , both leading- poten-
tial competitors in a particular market, which diminishes the num-
ber of significant potential competitors by one." On the other hand
a merger between a very small factor-not one of the few dominant
firms-in the market and a small concern from outside the market
may increase, rather than lessen, competition by making the merged
firm a more viable competitor.

The competitive effeets are more diffcult to predict when a very
small factor in the market is aequired by a substantial potential
competitor. The merger may increase competition in the market by
injecting a substantial firm , one capable of challenging the dominant
firms in the market, in place of a firm too small to be a significant
competitive factor. But much would depend on the industry setting
of the merger. Althongh individual merg-ers of this type may appear
inoffensive or even salutary, the cumulative effect of a long series
of such mergers by the leading firms in an industry--ach capable

of entering most markets by internal growth-may be to dry up the
opportunities for growth of smaller enterprises which are much
more dependent on merger a,s an entry device, and thereby impair
competition in the long run.

The competitive effects are likely to be most serious where the
merger is bet\veen one of the dominant firms in a concentrated
market and a substantial potential competitor. In such a case there
is no improvement in the competitive structure of the market-Tor

one dominant firm has simply been replaced by another-aud sub-
stantial potential competition is eliminated. The dominant firms in
the market no longer have to concern themselves with the conse-
quenees of entry by the potential competitor; he is already in. Nor
need they cope with any additional competition as a result OT his
entry; he has not increased the number of substantial competitors
in the market but simply taken the place of one of those competitors.
The potential competitor enters the market in circumsta,nces where
there is no change in the competitive structure of the market, ex-
cept that he is eliminated as a prospective entrant. Snch a merger
is even more injurious to competition if the acquired firm is a poten-
tial competitor in one, or more of the acquiring firm s markets. For

C., Uni.ted States Pe/!n- Olin Cliemfcal Co. 378 U.S. 158 (,.pe liP. 718--718 UJJl"a), 

joint ,ent\1re between potential competitors, exemplifies this effect.
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then potential competition is hurt twice: the merger eliminates
the acquiring company as a potential entrant in the acquired firm
markets, and the acquired firm is e1iminated as a potential entrant
in the acquiring firm s markets.

The elimination or a particular leading potential competitor may
assume added economic significance if the number or potential com-
petitors is declining, whether due to technological or marketing
reasons which Jnake entry more diffcult , or because or an industry-
wide merger movement eEminating (or threatenjn,!: to eliminate)
significant numbers or potential competitors. In this event, overa.ll
industry trends take on the same significance in evaluating the
probable competitive impact or a market-extension merger as in
evaluating horizontal and vertical mergers. See Br01cn Shoe Co. 

United States 370 U.S. 294. Such background trends may also be
userul in determining whether certain sanctions should he placed
on mergers between small concerns and substantial potentia.! com-
petitors, which, as noted above, otherwise might not be thought
anticompetitive.

The Supreme COllt has held that the elimination of an actual
competitor in a concentrated market is rorbidden by the Sherman
Act if the a.cquired firm is a significant competitive factor. Unhed
States v. FiTSt National Bank TnlSt Co. of Lemington 376 CS.
665. Seetion 7 of the Clayton Act was not intended to be interpreted
and applied in aceordance with Sherman Act standards. "The grand
design (or Section 7J * * * was to arrest incipient threats to com-

petition which the Sherman Act did not ordinarily reach. Penn-
Olin Chemical Co. , supra 378 U. , at 170-71. Congress , coneerned
with the long- range anticompetitive effects or mergers and acquisi-
tions, determined that those mergers should be forbidden which
endanger the competitive structure or markets and industries. Al-
though the elimination of potential competition through a merger
may not have the same immediately apparent effect on the com-
petitive structure or a market as the elimination or an actual com-
petitor, which diminishes the number of rival sellers by one and
ma.y appreeiably increase eoncentration of the business of the market
in the hands of a very few firms, it may jeopardize the long-nm
prospects for competition in a market at present unduly concen-

trated. Preservation of potential competition both allows for the
eventual deconcentration of the market through vigorous new com-
petitive infusions (d. United States v. Philadelphia. National Bank
374 U. S. 321 , 365 , n. 42) and keeps in being a subtle, often diffcnJt
to measure , but. nonetheless very -important restraining rorce on non
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competitive behavior by the firms in a concentrated market. When
it is considered how many markets and industries in the nation
today are concentrated " the importance of potential competition

in the administration of a statute concerned \\'ith the long- range
competitive prospects of the .A..merican economy is manifest.

"Ve reject , as bad economics and bad law, respondent s argument
that the preservation of potential competi6on is not a significant
consideration in judging a market-extension acquisition: " 1:tJhe con-
cept of measuring potential competition and future level of com-

petition is not a reliable, meaningful statutory test because it
substitutes outright speculation for reliable evidencc-unless as in
the El Paso case the potential competition is so 'imminent! that it

('on titutes actual eompctition. ' (Responc1pnt s Appeal Hricf , p. lOc1.
Section 7 is expressly concerned with the "future level of competi-
tion." A determination of illeg-ality under the statute " requires not
merely an appraisal of the immediate impact of the merger upon
competition , but a prediction of its impact upon competitive con-
ditions in the future. " 35 No such prediction can be " reliable" or
meaningful" if it fails to take into account the competitive sig-

nificance of eliminating substantial potential competition in a con-
centrated market or industry.

Impairment of potential competition is not the only adverse com-
petitive effect that may flow from a market (or prolluct) extension
merger. The substitution through merger of a firm not theretofore
actually selling in the market for one of the dominant firms may
ha.ve adverse competitive effects beyond merely the elimination of
substantial potential competition-at least where the acquiring com-
pany is strong in a number of other markets. These ean be either

3- The Bureau of tbe Censu , In Concr:ntration Ratios ,in JlOlillfacturi1lfJ Industry
1958, Part II , pjJ. 4G6-fiT (report prepared for the Sl1bcomm. on ,\ntitrnst Iinfl
lonopol;:. of the S, Comm, Oil the Judiciar \', comm. print 1962), reveals that of the

39 product classifications having shlpmcnts in exeess of one billion duHan; It year,
or l,!i- !'('vn' ('Ilt il)lln trie in which the 4 largest firrn contrul ;1t lcast 50% of

total shipments . The, e are hig-hly concentrated indl1strie , Cf. Bain , Indnstrial Organi-
zation 127 (1959) ; Kay elJ , Turner, Antitrust Policy 27 (1959)

""' 

United Sta/e. Philorlf:/phia, N(y,tional B(tnk ;)74 U, S, 321, 3(j:; See Edwards
Test of Probuble Effect U1ldcl' the C/oyUm tet, 9 Autitr11 t Bull. : I)!) (HHH).

30Procler d' Gamble Co., 8npm pp. 48-49, 62-64 (63 F. C. 1465, 1566-1568, 1578-
15801. ' his wa explained, with specifJc refcrence to the dairy industry, in the Com-
mission F01.e1nO opinion:

0\ mfllJ dairy operating in a single local market bas its competitive behavior cun-

trained by conditions existing' in this market; a large diversified firm dups not operate
under similar market constraints. It may, if it chooses, uutcompctc the little man bJ.
i'ubsidizing it operations in one market out of its operations elscwhere. Of course
this temporal'il . ma:r lower slightly the average profits on it o,er-all operations,
But for tbe little man, los!Oes in ODe market mean no profits at a1!--no profits with
which to expand, no profits with which to (le,elop ncw production techniques. DO
rrofits with which to make product improvements: or, ,,impl v pl1t, the littJe man
is rJeprived of the profits which, in a free enterprise eCOl!om , make it possible for

him to sllHiw in the 10n); run," 60 F. , at 1059- 60.



BEATHICE FOODS COMPANY 723

473 Opinion

Qther product markets or other geographic markets. A fll'lll strongly
entrenched in a number of markets may thereby be able to engage

in deep, sustained, and discriminatory price cutting in selected mar-
kets to the detriment of -weaker competitors. See, e.g. , ill DOTe 

J.l cad' s Fine Bread Co. 348 U. S. 115. Predatory price cutting of this
kind , at least where it involves discrimination in the price of goods
of like grade and quality, has long been forbidden by the antitrust
Jaws. See, e. Porto Rican American Tobacco 00. v. American To-
Dar;co Co. 30 F. 2d 234 (2d Cir. 1929). But. there is a form of dis-
criminatory price competition which, although it may hurt competi-
tion and promote or entrench monopoly, has not been directly pro-
hibited by the antitrust laws and is , indeed , the subject of an express
defense to the price discrimination law: discriminatory price cutting
which does no more than meet the equally low price of a competitor.
In the hands of a powerful firm, able to sustain selective price cuts

Tor so long as may be necessary to ensnre against a loss of trade
811Ch price cutting may be a potent \veapon for repulsing new com-
petition and preventing entry into concentrated markets.

prospective entrant into a new market ordinarily faces an
nphill fight. Because he has not sold in the market, his brand is
unfamiliar and may at first lack consmi1er ace-cptanee. Distributors
may be unwilling to offend existing suppliers by dealing with the
newcomer or may simply have a natura.l reluctaIlce to do business
with a firm not lmown to it. Natural business inertia will , therefore
make it diffcult for a new entrant to gain a foothold. But entry
may not be worthwhile unless the prospects for gajning substantial
business from the existing competitors are reasonably good. A com-
mon method of penetrating a new market is to offer a low price
during an initial promotional period. This tactic win come to
naught if the dominant firms in the market are eapable of offering
immediate and sustained selective price cuts to their customers to
hold their bnsiness.

When a powerful multi-market firm absorbs one of the domiuant
seHer,s in a coneentrated market, the result may be not only to
eEminate a source of potential competition, but to inc.rease the diff-

cu"ly of new entry and thus reduce the prospects for future new
competition. Suppose that a local market is dominated by three

37 Se lion 2(h) of the Cla tf)n Act 15 ITS. C. 13(b)' proriof'S " That nothing" . .. ..
hall rrnent a el!er rf'buttifjg" the prima- facie case th\J madE" b showing tbat his

lower price " .. . to any pnrcha er or pnrclla!'f'rs was made in good faith to meet
n fCqlWll, Jaw price of a competit.or. " See Sta11da)"d. Oil Co. C., 340 U. S. 231.

See DIrlam & Knhn, Fair Competition: The !A1W anu Bconornic of .\nt.itru!'t
PoJicy 212 (1954); Brooks, lnjl/ry to Competition Under tile Robh/son-Patm.'(!1 Act
1()!) l' Pa. L . RI"" . 777. 7S7 (1961): Note. Competitire hljllj.!! Fnr1/"1' tile RfJlJinso11-
Pat.711m: Act 74 TIllrY. L. Rev. :1597, Hno (HJ61).
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firms , whieh, ,,,hile they aTe large in that market, are small by in-
dustry standards and do no substantial business outside the one
market. A company of the same size might be reluctant to chal-
lenge such firms for a share of thc market. A powerful multi-market
firm , however, having far greater resources than a.ny of the dominant
local competitors , might have no such inhibitions. Such a fIrm, in

contrast to the single-market independent which must make a profit
in that market or go under, is able to weather competitive :;torms
in any partjcular local ma.rket by reason of its far-flung operations
covering many markets, 39 If one of the powerful multi-market firrns
absorbed one of the dominant local competitors , a prospective Ell-
trant would have to reckon not only with local oligopolists but with
a powerful multi-market firm having a position of dominance in

the local market and well able to repulse new competition , "h8the.r
by price discrimination or by other tactics "hich can be o iled-lve,
in preventing ne\V competitors from gaining a foothold. A rnult

market 'company that \VonId not be deterred from challenging lTlerely
local oligopolists in a new market might be deterred from chaHAng-
ing an entrenched firm of equal or greater strength.

e do not snggest that every acquisition of a dominant local
competitor by a large outside firm may have substantial anticom-
petitive effects: that wil depend on such factors as the position of
the outside firm in the markets where it is active, the degree, to
which the power of the outside firm may be brought to bear in bebalf
of the local competitor, and competitive methods and conclitionf- .i 
the loeal market. But where it is shown that the effect of 6\1.,1, an
acquisition may be to increase appreciably the diffculty of ne\\- entry,
the adverse competitive effects flowing from the elimination of 
potential competitor plainly are aggravated.

So far we have been speaking of the principles governing mergers
ehaJlenged under Section 7 of the Clayton Act. The same principles
govern mergers chaJlenged under Section 5 of the Federal Trade

Commission Act a.s '" nnfair methods of competition :' or ;; l!nfair
acts or practices.

On the basis of isolated excerpts from the legislative histor;' of
the Federal Trade Commission Act, respondent argues that Con-
gress never intended that the, prohibitions of Section 5 mig11t Dn'rlap

those of the Clayton Act. The courts have decirlecl othcr",i,c. Tiley

See p. 722 , 11. 3G 8111)1'(1,: Rel/lOlf8 Metals Co. v. C. :109 F. 2(1 
(D.C. Clr. 1962). " tAJ strong, national chaIn of storef; can insulate selectee!
from the v3g-aries of competition in particular locations Brown Shoe Co, 

States 370 U. S. 294 , 344,

:2' C\n

()i!tlet
Un7 tr'd
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have made clear that conduct which "runs counter to the public
policy declared in the Shcrman and Clayton Acts" is "unfair" and
unla wfuI uncleI' Section 5. A merger or aequisition the effect OT
which may be substantially to lessen competition or tend to create
a monopoly is "a practice which is plainly contrary to the policy of
the Clayton Act Giant Food, Inc. v. 307 F. 2d 184, 186

(nc. Cir. 1962), and hence , we think, forbidden by Section 5.
We need not pause over the thorny issue of whether, prior to the

1950 amendments to Section 7, the Commis3ion could have pro-
ceeded against assets acquisitions under Section 5. Cf. C. 

Eastman Kodak Co. 274 U. S. 619; United States v. Philadelphia
National Bank 374 U. S. 321 , 339-40, n. 17. At that time the Clayton
Act was limited to stoek aequisitions. In plugging the "assets loop-
hole" the 1950 amendments made explicit that mergers and assets
acquisitions which may substantially lessen competition or tend
toward monopoly are contrary to pubJie policy." And the Com-
111ission s remedial powers to undo the ill effects of unlavdul acqui-
sitions arc as broad in a Section 5 , as in a Section proceeding.
Ekco Products 00. C. Doeket 8122 (decided June 30, 1964),

Pl'. 12- 13 (65 F. C. 1163, 1213-1214J.
There is , however, at least one important difference in scope be-

tween Section 7 and Section 5. .While Section 7 is applicable only
t.o corporate acquisitions, Section 5 expressly forbids unfair methods
of competition on the part of persons and partnerships as well as
corporations. Had Congress deliberately limited Section 7 to cor-
porations , determining that acquisitions involving persons and part-
"erships should not be governed by the same standards appJicable
to corporate acquisitions, we would hesitate to conclude that such
acquisitions are to be tested in Section 5 proceedings under Section
'7 standards. But no such congressional intent is discernible. So far
as appears, Section 7 was not madc applicable to noncorporate acqui-
sitions only because corporate acquisitions were in the forefront of

i'Dngl'Pssiona.l concern and attention. In most i-nclustrie, , a. corporate
acquisition is far likelier to have substantial competitive effects than

lIoPa8liion 01 iginators' Guild of America v. 312 U-S. 457 , 463. Accord, F.
Alotion Pict !re Allvertishlg Service Co. 344 U. S. 3fJ2 , 395: C. Cement Institu.te

:::

:3 e. s. 683 , 693: Grrnd Union Co. v. , 300 F. 2(1 92 (2d Cir. 1!)(2). Cf.
SrJrthern Pacific R. Co. v. United States 35fi S. 1: United Stntes v. Columbia Steel
Co. ;:34 1:.S. 495, 507 , ll. 7.

'li The fact that tbis policy was declared long" after the passage of the Federal Trade
Commission Act is Immaterial. "Unfair methods of competition" is a "flexihle concept
wit.h evolving" contents C. Bunte Bros. 312 U.S. 349, 3;"i: . It embraces practices

declared contrary to P11blic policy in statute . such a the Robinson-Patman Act and
t.:!' Cel1cr-KC!auvcr Antirnerger Act, enacted after 1!)1.1. Gmnd Union Co., SUp1.
(jirmt Food., Inc., supra.
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the acquisition of purely PCl'.:-OllilJ 01' pal'1:11el' hjp H::,set,s. It IS l'ec'\c1ily

understandable, thcrcfore , that Congress should have legislat.ed 'with
specific reference to corporate acquisitions.
",Ve do not think that Congress, in making Section 7 applic.able

to corporate acquisitions , intended to open up a substantial loophole
in the application of the antitrust laws in the field of mergers and
acquisitions. Cf. Philadelph'/a Natianal Bank

, .

wpm at 343. This

would be a particularly anomalous result since it would prevent
fully effective remec1ial action in one of the industries with which
Congress was particularly concerned , the dairy industry, where Hon-
corporate acquisitions appe,l"r to have played a signjficant role in
furthering concentration. Some of the largest acquisitions made by
respondent and challenged in the present case are noncorporate. Nor
can it tenably be argued that the omission of llollcorporate acqui-

sitions from the coverage of Section 7 reflects a. policy of fost.ering
smaIl-business acquisitions-one of the corporate acquisitions found
unlawful by the examiner involves a firm with a.nnual sales of only
$119 000. No legjslatiye policy would be advanced by adopting a
test of illegality under Section 5 turning on the business form a
firm happens to select.

It is well established that Section 5 reaches transactions ,yhich

violate the standards of the Clayton Act though for technical rea-
sons are not subject to that unless such application of Seetioll
5 would be an attempt to "supply what Congress has studiously
omitted C. v. Simplicity Pattem Co. 360 U.S. 53 , 67, or '0
circumvent the essential criteria of illegality prescribed by the ex-

press prohibitions of the Clayton Act. Report of the Attorney

Geneml' s Nat? Cmmn. to Study the Antitrust Laws p. 149 , n. 75

(1933). See Gmnd Union Co. , suJ1, at 98. Applying Section 3 to
noncorporate acquisitions effectuates , rather than circumvents or COlJ.-

fEcts with , Congress ' policy with respect to the prevention of anti-
competitive acquisitions.

There is another legitimate and important role t.hat Section ;)
has to play in antitrust enforcement, and this with respect to cor-

porate and noncorpol'ate acquisitions alike. Acquisit.ions havE' often
been questioned under the antitrust la,ys , not as being unlawful in
themselves, bnt as forming- an integral part of a. larger offense such
as monopolization. It may be appropriate to scrutinize a seri
acquisitions over fL long period of time from the standpoint not. only

See, e. Standarr? Oil CO. Y. United States 221 U. S. 1: U1litcrl State, . Fl1i tU!
8hoe Jluchinfry COrp. 110 F. Supp. 95, 307-J2 (D. ":Ia"" . 105.'1), fI ff' rl pfr ('Ilriflh' :.Ji"

s. 521; Ul1itU! Statcs 

y. 

A/11m/Hum Co. of Anwl icG 148 F. 2d 416, 434--3C I::'; C'
HJ45); UnUed States v. GriJinell COi. /J., 2;:6 I'. Snpp. :;44 , 248-411 (D. H 1. 1964).



BEATRICE FOODS CO lPAXY 727

473 Opinion

of ,,,hether particular acquisitions violate Section 7 or Section 5 , but
also of whether the respondenfs course of conduct viewed as a whole
constitutes an attempt to monopolize or an unfair Inethod of com-
petition. Looked at in this way, the series of acquisitions may justify
relief beyond what might be appropriate in a Section 7 or Section ;;
case challenging a particular one or number of the acquisitions in
the series, and irrespective of "hether every individual acquisition

viewed separately, is unlawful.

The importance of developing, so far as practicable, clear and
concrete legal standards for mergers for the guidance of business-
men , the enforcement agencies, and the tribunals which must decide
Section 7 cases , need not be labored. It has been declared in emphatic
terms by the Supreme Court as Yell as by the Commission. See
Pmcter Gamble Co. C. Docket 6901 (decided November 26
1063), pp. 35-- 3D L(U F. C. 14(jS , l;');)(j-lf)(j(jJ. Th( large numbe.l of

mergers consummated every year, the economic costs incurred in
protracted merger litigation , the chilling effect of legal uncertainty
in tilis fil'ld on busines initiati"re and decision making, allet the 1l11-

manageable complexity of trial records in cases where the governing
standards are ill-defined or overbroad, are all factors which make
imperative the formulation of precjse standards tailored to the par-
ticular facts and competitive conditions of individual industrie

Thousands of mergers have taken place in the dairy industry 

the last 50 years. In an industry so prone to extensive merger activity,
the need to develop standards which will be clearly understood by
the industry, and \vhieh will prevent unlawful mergers without

deterring lawful ones , is especially urgent.

'0" " " ; !TJJw uJtima.te Question under 'I (isJ whether the effeet of tbe merger ' mll
be substantially to lessen competition' in the relevant marJ,et Clearly, this is not tIle
kind of question which is susceptible of a ready and precise answer in most case,;.
It requires not merely an appraislll of the immediate impact of the merger upon compe-
tition, but a prediction of its impact upon competitive conditions in the future; tl1j
is what is meant when it is said that the amended 7 was intended to arrest
finticompetitiye tendencies in tbeir ' incipiencJ' ' Sucb a prediction is sound only if it
is based upon a firm nuderstanding of the structure of the reJevant market; yet tlw
relevant economic data are both complex and elusive. .And unless businessmen can
assess the Jegal consequences of a mergel' with SOHle confidence, sound business
planning is retarded. So also, we must be aJert to the danger of subvertIng con.
gressional intent by permitting a too-broad economic inyestigation. \nd so in UD
case in which It is possible, without doing violence to the congressional objectiYe
emhodied in 7, to simplify the test of ilegality, the courts ought to do so in the
interest of ollnd and practical judicial administration. Philadelphia Nlttionrll Bronk.
Sllpra Ilt 3('2 (citations omitted). See BrOllln Ellioe Co., supra at 341 & ll. 68,
Strmdm-d on Co. v. United States 337 U.S. 293, 313.
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\ fact critical to the requirements of the merger la-was applied
to the dairy industry today is the sharp and continuing decline in

the competitive importance of single-plant and other very small
or obsolete dairy flrms. This sector of the dairy inc1ustrYI once
dominant, appears destined by technological change to play ,m in-
creasingly diminished role. Respondent in the present case admits
and indeed stresses this fact. The exit of many of these small firms
which can be foreseen over the next several decades, is likely to
increase concentratioll in the local markets-so many of them already
highly concentrated-where such firms operate. This class of firms
moreover, can no longer be regarded as an important source of poten-
tial competition in concentrated dairy markets.

Increasingly, therefore, medium-sized and large dairy firms 111USt

be relied on as the source of aetual and especially potential com-
petition in this indnstry. But , as hils been noted (see p. 708 supra),
there are relatively few substantial firms between the big eight at
one end of the spectrum and the obsolete or obsolescent single-plant
firms at the other." At the same time, the largest firms in the indus-
try have grown to a size at which their ability to repulse new com-
petition in markets in which they are strongly entrenched has
become rormidable. The Commission so round in Foremost DaiTies,
Inc. 60 F. C. 944, 1059-60. The examiner so found in the present
case (initial decision , pp. 649-650), and we adopt his finding. This phe-
nomenon is also extensively documented in the records of the many
price discrimination cases brought by the Commission in this in-
dustry. See, e. , initial decision fied September 15 , 1964 , in Beatrice
Foods 00. C. Docket 7599 (68 F. C. 286 , 291J.

On the basis of the fundamental facts of the dairy industry
structure, we conclude that any acquisition of a not insubstantial
dairy company by one of the industry's giants (roughly, a company
having annual sales of more than $200 milion) is highly suspect.
'Vhile a small acquisition , considered in isolation , may not appear
to enhance the size or market strength of a giant acquiring firm

the history of merger activity in the dairy industry shows that such
acquisitions have in the aggregate contributed to the giant firms

H It might be noted in thi8 connection that there llrc o

:" 

bout 25 firI! in the

entire dairy industry that are publicly owned.

.:; Their power in tbis respect bas been enhflTced b ' the e);tc!l i,e product diversifi-
ration oi tbese firms, generally throug:h mergers. "Threateried "with competition in rlny
0Jle of Its varian;; Ilcti,itlf'l'. (8ucb It diver:;ific(l firm) .. .. "' m :" 8ell twlow co t in that

field, offsetting its losses through Vrofit made in its othl'r 1illP a prilctice which i
frequently explained as one Df meeting competItion " F. C. RrrJ01"t on Tile Merger
Jlovement (194.8), p. 58. See Procter ,c Gamble Co" SUPl"ll

pp. .

18- 19 f6:i P. C. 14G5,

1566-1568J.
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obtaining a position of such strength throughout their marketing

areas as to raise substantial barriers to the entry of smaller firms.
Such acquisitions, moreover, have tended to retard the emergence
of a strong and healthy middle tier of medium-sized dairy companies
capable of offering vigorous competition to the giant firms. Engross-
ing small firms by the thousands, as the industry leaders have done
has prevented the creation of strong, viable competitors through
merger between small firms , as opposed to mergers between small
firms and large.

In the present case, the examiner entered an order, comparable to
the orders entered by the Commission against the three other largest
dairy companies, forbidding respondent to make any future dairy
acquisitions for a period of 10 years without the Commission s ap-

proval in advance. It is apparent that acquisition activity on the
part of firms of similar size not under rormal order is equally suspect
and should be observed carefully by the Commission.

Another major objective of Section 7 in this industry is to pre-
vent the repetition of the pattern of growth through acquisition
whereby the firms which now dominate the industry achieved their
positions of leadership. If the Commission were to sit idly by while
firms now ill , ::a.y, the $:10 million to 860 million range engaged in
acquisition programs calculated or likely to make them as large as
the present respondent , the result would be the rapid transformation
of the industry into one completely dominated by a handful of giant
firms and far less competitive than at present. Accordingly, just as

the Commission , in the Forenwst case , challenged a series of acqui-
sitions which transformed the respondent from a medium-sized to
a very large dairy company, so any similar pro ram of acquisitions
undertaken by a medium-sized lnmnDer of the illdnstl' ' shouJcl re-
ceive close scrutiny by the Commission.

However, not every acquisition by a medium-sized firm, in cir-

cumstances where no huge-scale p lttel'll of acquisition activity is
perceil-able , is necessarily suspect under the antitrust laws. Such an
acquisition would be questionable if it eliminated another medium-
sized firm, sjnce such firms are few and are a critical source of actual
and potential competition in this industry. vVhere, hmycver the
aequired firm is small (say with sales of less than $10 million),
other factors nlllst be considered. If the merger is conventionally
hOl'izol1ta.l in c.haracter and eliminates a significant competit.or
will probably be unla wiuI. The same will be true if one of the firms
has a position of strength in a conc.entrated market and the othel
firm is a significant potential competitor in that market.

3j9- 71-
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Congressional policy as expressed in Section 7 will be best served
-in this industry if n1crger activity is channeled toward the smaller
firms. Certainly mergers between firms too small to achieve the
economies of scale made possible by the technological revolution in
the dairy industry or to function as strong, eficctivc competitors

nd penetrate into nc\\ markets are la .Iful. J\1ergcl's between such
firms may be a method of strengthening the competitive process in
this industry. Section 7 does not prevent the. exit through merger
of firms too small to be viflblc. To be sure : \Vhere a small firm is
acquired by a very large or even one. of the moderately laTgc mnlti-
market dairy companies, the result may be to impair competition;
such a merger is unJaT\flll. But if the same small firm is acquired
rather, by another reasonably small firm , the merger is likely to
result not in a weakening, but in a strengthening, of the competiti,-
strueture of this industry; s11c,h a mergeI' is dearly lawfu1.

Our analysis of the acquisitions challenged in the present case is
considerably simplified clUG to the meticulous anaJysis by the hearing
examiner in his 223-page ini6nl decision. \Ve have carefnlly reviewed
the examiner s findings, and haye concluded that , with the exception
of his holding that mergers are not subject to chal1cnge uneler Sec-

tion 5 of the Federal Trade Commi:;s1on Act (see pp. t)lS-;j20 SllpiY) 

his findings and conclusions are fact-uaIly correct and legally sound
and should be adopted as findings and conclusions of the Commission.

Complaint counsel' s appeal can be disposed of quickly. \Vith re-
spect to the CJarksburg and Associated acquisitions , we agree with
complaint counsel and the examiner that they would be unlavd111
under Section 7 if the aequired companies could be shown to have
been "engaged in commerce. " \Ve also agree with complaint. counsel
that it is immateriaI, so far as satisfying this jurisdictional require-
ment of Section 7 is conc.erned , ,yhether the amount of interstate
commerce by the acquired company is, either relatively or absolut.ely,
large or small 4G and that purchase in commprce of goods for l'e
loeally is a form of engaging in commerce embraced by the statut.e.
Foremo8t Dairies , Inc. 60 F. C. 944, 10G9.

On the other ha, , \YB do not think that Congress intended the
ct to embraee corporations "hose involvement in commerce \ya

completely insignificant , trivial : ancl sporadic. Cf. Skin/LeT v. United

.01 Cf. United Stotes Yellow Cab Coo

.'j:

2 V_
l"aClI1Im 01' Company, 310 U. S, 151). 225 , n. 59.

21S. 225; nilet! Sta.tIJS Y 800011!1-
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Shr/es Steel Corp. :233 F.2d 'IG2 (Mh Cir. lD, d)). EU'll cumplai-,lt
counsel concede that. it must be "sho\\n that the acquired corporation
is engaged in commerce , : * * beyond an infinitesimal extent." Appeal
Brief of Complaint Counsel , p. 13. The record does not disclose the
dOll T amount of either Clarksburg s or Association s purchases 

commeree. So far as appears , the interstate purclw es of both ae

quired firms ere too infinitesim,11 to satisfy the requirements of
the statute.

\Vith regard to the ot.ller acquisitions dismissed by the examiner
as to ,,'hieh compbillt counsel have appealed , no extended discus-
sion is necessary, since cOll1plaint counsel seck neither divestiture not'
ot11er relief agahlst t.hese acquisitions. The sale reason offered by
complaint counsel for seeking a Commission ruling on their legnlity
is to support the lO-year ban on acquisition contained in the eXilm-

iller s order. But we think the propriety of such a ban can be deter-
mined on this record irrespective of the legality of these six
acquisitions , which , as the examiner noted , raise acute problems not
only of relief but also of commerce and competitive effect.

"lVe. also do not find it necessary to determine on this record
wlwthe,r re,spondent's series of acquisitions , viewed as a. pattern , vio
lated Section 5 of the Federal Trade Commission Act. The only
remedy sought by complaint counsel for this alleged violation is a
ban on future acquisitions and we think a demonstrated proclivity
Tor making dairy acquisitions that violate Section 7 , as the examiner
found in the case of five of respondent's acquisitions , 'Would in the.
circmnstances justify, wholly without reference to Section 5, an
order requiring- respondent to obtain the Commission s approval in
advance for all future acquisitions in this industry." That brings
us to the four acquisitions which the examiner found to be unlawful
and ordered divested and as to which respondent has appealed from
the examiner s fidings and order.

On August J , 1953 , respondent acquired Creameries of America
Inc, Creameries, with annual sales of 849 million , was a diversified
dairy company and unquestionably one of the major competitive

; Xeither made any sales in commerce.
's Ire haxe heJd that such an order is within the Commis!'!on remedial power in

enforcing SeCtJOD 7. Ekco Products Co. C. Docket 8122 (decided June 30, 1964),
p. 15 (65 F. C. 1168 , 1215J. Cf. United Stu, tes Jerrold Blectronics Corp. 187 F.
SUP)), ;).5, 575 (B.D. Pa. 1960). afJ' rl per curiam 365 U.S. 567. 1t !'1101J1d lie noted

that an order forbidding future acquisitions without prior approval by the Commi!'sion
in no scn.se nil nbsolute baJJ on . uch f!CIj11isitions. Iu deciding wl1etJJcr or not to

ppro"e a proposed acquisition submitted nuder such nn order, the CommJssion Is
not free to act capriciously or unref!sonably. It may deny approval only where the
f1cqnhltion, if COnf'1Jill1:1ted, \\0\11(1 ('onfl!('t ,,'.- th tbe remedial objectives of the order.
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factors in the territory west of the Rocky Mountains. As noted
earlier, Beatrice s traditional area of distribution was centered east

of the Roeh-y :\lo11ntains. At the time of the aequisition , respondent
had already begun to penetrate the western market and had come
into actual competition with Creameries in several parts of Cali-
fornia. The western area was regarded by respondent's offcials a3
a natural and vcry desirable area into which to expand operations.
It. is likely that, but lor its acquisition of Creameries , respondent
would have continued to penetrate the various markets \Vest of the
Rockies. It cJearly had the ability and incentive to do so. It was

the leading potential competitor in these markets-while at the same
time Creameries was a significant potential competitor of respondent
in respondent:s ma.rket areas cast of the Rockies.

Creameries was a well-entrenched , and in many cases the dominant
da.iry firm in a number of llighJy concentrated markets in the fa.r
west; these markets arc analyzed at length in the initial decision.
The substitution of respondent for Creameries in these markets
eliminated precisely the kind of substantial and imminent potential
competition that Section 7 , for the reasons set forth eaTher in tIlls
opinion, is de3ignec1 to protect against impairment by mergBr.s. 1\101'e-
over, in view of the demonstrated capacity of large multi-market
firms in this industry to repulse new competition in local markets
where they are well entrenehed , the uniting in one firm of the sub-
stantial resources possessed by respondent a,nel by Creameries is
we find, Jikely to increase the diffculty of new entry into the con-
centrated markets where either respondent or Creameries was al-
ready a leading firm at the time of the acquisition , and so may Jessen
competition substantially. Creameries, fially, like Philadelphia

Dairy, Sylvan Seal and other dairy firms whose acquisition by lead-

ing members of the dairy industry has been ehallenged in Com-
mission proceedings , was just such a viable , medium-sized , independ-
ent Ilrm whose preservation is essential to tIlc long-run competitive
prospects of the dairy industry.

On January 1 , 1955 , respondent acquired Greenbrier Dairy Prod-
ucts Company, a West Virginia dairy with annual saJes of almost
$4 minion, Respondent concedes that Greenbrier "is a viable inde-

pendent * * '" with modern processing equipment, " Greenbrier had
market shares of 15 % or more in several concentrated markets in
the state, and must be reckoned a major competitive factor at the
time of the acquisition. Respondent ,vas not in direct competition
\T"ith Greenbrier at the time of the acquisition to any substant
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extent, but it was doing business in the vicinity, and it was a lead-
ing potential competitor in the coneentrated markets where Green-
brier was very strong. Respondent used its acquisition of Greenbrier
as a base from which to acquire other dairy companies in the state
and thereby establish itself as the state s leading dairy company.

We think this is the kind of market-extension acquisition that See-
tion 7 was intended to prevent.

Durham Dairy Products, Inc., was acquired by respondent in
March 1953. It was the second largest seller of fluid milk in a
3-connty area. of orth Carolina: with a market share of 30.5%, and
the largest seller of iee cream with 25.4%. The hearing examiner
concluded (initial decision , pp. 679-680), we think correctly:

Based on the record as a wJwle, including the substantial position which

Durham occupied in its market area in both the fluid milk and frozen product
lines, the close proximity of its and re pondel1t' s territories in the frozen
I)J.odvct line, the fact that the acquisition rcsulted in the injection of a strong

national company into a fluid milk market which had theretofore consisted
almost entirely of local companies. and the substamial increase in concen-

tration among nationaJ companies in the hazen product line, it is cOI1cluded

that the effect of the acquisition of Durham Dairy by respondent mfly be
sulJstantially to 1essen competition, or to tend to cre8.te a monopoly in tbe
fluid milk a11d frozen product lines in Durham s sales area.

Community Creamery: the last acquisition found unla:wful by the
xaminer as to which respondent has appealed, was a horizontal

merger \vhich , for the reasons stated by the examiner, is c1early Ul1-
la\Ylul under the governing legal principles. ,Ve conclude that the
examiner s findings of unlawfulness ,vith respect to the foregoing

four acquisitions (a, well as his finding that the acquisition of Dahl-
CI'0- 1a was illegal , which I,RS not nppealed by respondent) were
correct.

VII

The hearing examiner entered an order that ould require respond-
ent to divest the assets of the fiY8 acquired firms as to which he
found a violation of Section 7. TIis order also imposes a ban on
future acquisitions of dairy companies : c.orporate and noncorporate
for ft. period of 10 years without prior approval by the Commission.

\"\

e have decided not to undertake at this time R, fun consideration of
the queE=tions bearing on the appropriate reJief. ,Ye have already
alluded to the diffcult practical problems encountered in attempting
divestiture of dairy coneerns whieh may have been acquired many
years ago. In addition , there is an obvious need to coordinate the
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relief afforded in the prescnt case with the orders whieh haye been
entered and have become effective aga.inst the other leading firms
in the dairy industry. Accordingly, we have determined that before
the Commission attempts to fashion an order the respondent and

complaint counsel should be given an opportunity to submit recom-

mendations, pursuant to Section 3.24 (c) of the Commission s Rules
of Practice, for an order effectuating this decision and harmonizing
with the other orders the Commission has entered in this industry.
If the parties are unablc to work out an order that adequately pro-
tects the public interest and remedies the violations fonnd , they shall
Sllbmit sepa,rate recommendations and the Commission will then
proceed with the prepa.ration of an order on the basis of the finclLngs
and conclusions adopted hcrewith.

Commissioner :Maclntyrc not participating. C0111nissioner Jones
not participating for the rcason that oral a.rgument was heard prior
to her taking t.he oath of offce.

ORDER AnoPTIxG FIXDlNGS Axn CONCLUSIOXS AND DEFEHHIXG

EXTH.Y OF FTX.-L OnDER

l:pon considerntion of the cross-appeals of complaint counsel and

respondent from the initial decision of the hearing examiner, and
for the reasons stateel in the accompanying opinion

It is onleTecl That , except as expressly noted in the a,ccompanying
opinion , the fllclings of fact and conclusions of law contained in the
initial decision , as supplemented by the findings and conclusions i
tIle accompan)'ing opinion , arc adopted as the decision of the Com-
mission in this matter"

It is lU1'theT oTdeTed That entry of a final order in this matter is
defe.rred ulltil further order by the Commission. Complaint counsel
and counsel for respondent are directed to make written submissi0ll3

as described in the 1,companying opinion , no lat.er than sixty (60)
days from the. ervice of this order upon them.

Commissioner ):TacIntyre. not participating, and Commissioner
Jones not participat.ing for the. reason that oral argument ,yas heard
prior to her taking the oRth of offce.

Finnl nl'rln.' to C(,fl Q an(1 rl(. t i s;j(' fl Del', 10 , 1 ()G:" , OS P. C. 1003 . mo(lif. ccl .Tunc 
1967. 71 F. C. 797.

Compare the prorednre E'llployed in the recent UnHed Stnte, Y. Jlanllfactllren
Hanover T1 USt CI). eRse (S.

:\.

Y., lIIareh 10, 1965), where the district judge gan
thp parties ten rlays "to agree on appropriate relief and the form of the llceree to be
eDtered tilting th:1t if the IJrl'ties "ere ull.'blc to agree " the eonrt wil set a tjll('
and eondl1ct bearings to determine the cqnitable relief neees an' and . ppropriate in
tht' public interest to e1imlnate tIle eHeets of the merger." 1965 CCH Trade CaseO!

f 71408 at p. S07S0.
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I:: THE MA"'TER OF

SUNMASTER ELECTRIC PRODUCTS , INC. , ET AL.

CONSENT ORDER , ETC. , 11' r..GARD TO THE ALLYGED VIOLATION OF THE

FEDEnAI TRADE COl\OnSSION ACT

Docket C-89" Complaint .:pr, , 1f165-lJecision , lipr. , 1965

Consent order requiring a r-Tew York City wholesaler of Sunmaster incandescent
electric light bulbs and I'elated mercbanrlise , distributinK through individual
salesmen , to cease making false daims as to laboratory teEts, guarantees
identity of users of their llercb:mdise , misrepresenting the characteristics
of competitors ' light bnlbs , and furnishing catalogs , advertising mats, and
other promotional material to aalrsllE'll through which they may mislead
prospective customers,

COl\IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the a.uthority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Sunmaster Electric
Products, Inc. , a corporation , and Kathan Bernard , individually and
as an offcer of said corporation, hereinafter referred to as respond-

ents, have violated the p1'ol/i8ions of said Act and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the. public interest, hereby issues its complaint stating its charges in
that respect as follows:

PAK\.GHAl'H 1. Hespondcllt Sl1nma ter Electric Products, Inc. , is

a corporation orga.nizcd , existing and doing business under and by
virtue of the la \YS of the State of l\ ew York, with its principal offce
and place of business located at 13;3 ,Vest 19th Street, in the city of
Ne,y York , State of New YOlk.

Respondent X athan Bernard is the president of Sunmaster Elec-
tric. Products, Inc. lIe formulates , directs and controls the acts and
practices of Sunmastcr Electric Products, Inc. , including the acts
and practices hereinafter set forth. His offce and principal place of
busjness is located at the above stated address.

AH. 2. Respondents ha VB been and are now engaged at the whole-

sale level in the ofIering for sa. , sale and distribution of Sunmast.er

incandescent light bulbs nnel related merchandise to individuals who
act r, s sa.lsmen and "\d10 resell uch merchandise to the public. Such
salesmen are sent through the mail  catalogs , broehures, order forms
ad \ crtising rnats and 0111e1' p1'ol1otiolla 1 materia.1 designed and in-
tended to induce sales o:E sneh merc.handise to s11ch sRJesmen and to

be. used t.o promote the resale of 3uc.h merc.handise to the public.


