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J t is further ordered That the charges of Count I of the complaint
with respect to the Carter, Brown , Independent Metals, and Hyde
llcquisitions and the charges of Count II of the complaint be, and
they hereby are, dismissed.

IN THE MATTER OF

HUMBLE OIL & REFINING COMPANY

ORDEH ETC. , IK nEGAHD TO TIlE ALLEGED vrOLATIOX OF SEC. 2 (a) OF THE

CLAYTON ACT

Docket 8514. Compla,il1t, Nov. 1962-Decision, Ma.y , 1965

-Grder dismissing complaint charging a Texas oil and renning company with
ilegally discriminating in price bebveen competing resellcrs of lls gasoline
in certain areas of l\Tew York and Soutb Carolina.

C07\rPI,AIKT

The Federal Trade Commission , having reason to believe that the
respondent named in the caption hereof , and more particularly desig-
JHlted and described hereinafter, has violated and is llOW violating
the provisions of Section 2 (a) of the Clayton Act (U. S. Title 15

Section 13), as amended, hereby issues its complaint , stating its
harg' cs wjth respect thereto as follows:

PARAGRAPH 1. Respondent HumbJe Oil & Refiing Company is 
eorporation organizecl existing and doing business under and by
virtue of the Jaws of the State of DeJaware with its offce and prin-
eipaJ pJace of business Joeated at 1216 Main Street, Houston , Texas.

PAR. 2. Respondent is now , and for severaJ years last past has been
a.mong ot.her things , engaged in the offering for sale, sale and dis-
tribution of gasoline and various other petroleum products through-
out some forty-five States of the United States and the District of
Columbia.

PATI. 3. The Respondent Humble OiJ & Refining Company, in the
marketing of its gasoJine and other petroleum products, operates
through Central , Eastern Esso , Southwest and Southeast Esso Re-
gions and sens within each of the areas of said regions gasoline under
brand names carrying the designation ': Esso

" "

Humble" or "Enco.
Specifical1y, for exampJe, in the eastern parts of the country, the
respondent operates through the Eastern Esso Region and South-
emt Esso Region and seDs its gasoline under the brand designated

Esso. " Respondent markets its gasoJine and other petroleum prod-
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ucts in the aforementioned forty-five State area and the District of
Columb1fL through its own company-owned and operated stations
as well as under contracts with independent dealers and independent
lessee-dealer stations. In the Intte,r two eategories, respondent has
entered into dealer contracts now in force and effect with service sta.-

tion clea.lrs , pnrsuant to the provisions of which respondent sells
and delivers to sneh deaIers their respective requirements of respond-
ent' s brands of gasoline eluring the terms of such contracts.

PAR. 4. For the purposB of supplying said customers , and in mak-
ing delivery thereto , respondent ships or otherwise transports, or

en,uses to be s11ippec1 or otherwise tn"tllsported , gasolines from its own
refineries , locaterlin various States ftcross State lines to bulk stations
nTHl other distributing points wit.hin the forty-five State area, and
the District of Columbia , in which it docs business , from which said
gasolincs thence are sold and distributed to denIers sening the gaso-

Jines at retail under the Esso, Humble or Enco bmndnames. There
is now and hn.s been at all times mentioned herein a continuous
stream of trade and commerce , as "commerce" is defined in the Clay-
ton Act of said gfLso1ines betwecn respondent's terminals , bl1lk sta-
tions or other distribution centers and said retail denIers purchasing
:lic1 gasoline in tl1c fort !lve States c"nel the District of Columbia.

AJI of said purchases by said retail dealers and sales by respondent
to snch dealers are and have been in the course of snch commerce.
Sa,ic1 gasoline,s. after transportation and delivery into the forty- five

State area and the District of ColumlJin, arc then offered for resale

to motorists and others in the pforemcntionec1 area.

\T. 5. In tl1e course and conduct of its said business in commerce
respondent IImnble Oil & Refining Company has sold, and now sells
its gasolin8s fl,n(l various other petroleum products to purchasers
there,of. some of ",ham have been and nOlI' aTe in competition with
each other in tl1C resale and distribution of such products.

PAR. 6. Respondent , in the course and conrluct of its business, has
discriminated in price between different purchasers of its gasoline of
like grade and qualjt , by selling- sueh gasolines to certain of its cus-
tomers at higl1er prices thnn it did to other of its customers. Com-
mencing on or about l\1:ay 1960 , respondent has sold and is crmtinning
to sell gasolines to certain clealers Jocntcd within the ::1re l of the

Southeast Esso R.cgion , among others , at prices lmver tha.n the prices
ehargec1 by the respondent to 5ts other retftil pnrchasers lor gasolines
of the sa.me grade and quality in the same competitive ma.rket area.
For example , certain dealers located in l\Ior-'cn and Rockingham
North Carolina; Chesterfield , Ruby, and PageJand , South Carolina
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within the Southeast Esso Region , were charged a lower price by
the respondent than wa,s charged to competing purchasers of gaso-

lines of the same grade and quality.
PAR. 7. The effect of the aforesaid discriminations , or any appreci-

"bJe part thereof, h"s been or may be substantially to lessen competi-
tion or to destroy or prevent competition with those retail dealers
of respondent's gasolines who received the lower prices, in the resale
of such gasolines at Tetail in the States of Korth Carolina and South
Carolina and other areas.

PAR. 8. The discriminations in price as hereinbefore alleged are in

vio1ation of the provislons of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act.

3fT. Rujru8 E. lVih'on. 311'. Anthony Zabieq(llski

: ,

Ii'.. .lIi" JJa)'()

Bmndt andlir. John F. Reilly supporting the compJaint.

Jl?' TVlUi(!n Shnon Jh' J. lVallace Adaii' and ill?'. A. Duncan
TVhita1ceT of HO'WTey, Si1non , BaJ,':eJ' ilfw' chison "\lIashington

ill1\ CaTleton II. E'nden?JITLn anc1jli?' RooeTt T. Tate Xew York
, and 1111'. Robert B. Jenni1?f)S, New Orleans, Ln., for the

respondent.

INITIAL DECISIOX BY HAnny R.. HINKES. I-IEATUNG EXAMINER

FILED MARCil 31 , 1965

ST)\TE:.IENT OF TIlE CASE

The complaint in this procceding issued November 5 , 1962 , charged
that respondent sold gasoline to certain dcakrs located within the
area of the Southeast Esso Region , among at11e1's , beginning on or
about 1ffLY 1960, at prices Imver thfm it charged other competing

retail purchasers in violation of Section 2 (a) of the amended Clayton
Act (15 D. C. Section 13(a)). In the months that followed the

issuance of the complaint, pretrial procedures resulted in the dis-
closure of specific incidents of alleged price discrimination in five
separate areas: three in the Carolinas and two in :N ow York.

Hearings were held in N cw York City and Charlotte, North Caro-
lina, and concJuded on Noyember 2, 1964. Briefs "Iere submitted by
the parties , as well as proposed fiudings. To the extent that the fid-
ings below arc inconsistent with those proposed by counsel, snch
proposed findings are deemed rejected as not supported by the
record , or immaterial. Both parties have moved to strike certain
evidence and/or reinstate rejected evidence. These motions are denied.
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During the trial of the case, the five areas of alleged price dis-

crimination were reduced to four. The State Line Grocery-Pageland
case involved alleged price discrimination at various times in 1961

between "favored" State Line Grocery, purchasing gasoline not from
respondent but from a jobber-customer of respondent, and two "dis-
favored" Esso stations in Pageland, South Carolina. Respondent

moved to strike evidence olTered by complaint counsel in support of
this portion of the price discrimination suit on the ground that State
Line Grocery was not a purchaser from respondent within the mean-
ing of Section 2(a) of the Robinson-Patman Act. The hearing
examiner s Opinion and Order of October 3 , 1963 , upheld the posi-
tion of the respondent in this respect.' Consequently, the four price
discrimination cases for disposition at this time are:

1. The Cheraw-Bennettsvile case, alleging price discrimination

during the last half of 1961 between certain "favored" Esso dealers

in Chesterfield and Cheraw, South Caro1ina , and certain "disfavored"
Esso dealers in Bennettsville, South Carolina.

2. The Rock Hi1-York case , alleging price discrimination during
the same period between certain "favored" Esso dealers in Rock Hill
South Carolina , and certain "disfavored" Esso dealers in York, Hick-
ory Grove, and Blacksburg, South CaroEna.

3. The Fromberg case, alleging price discrimination during 1960

and 1961 between "favorccF 1:sso dealer Fromberg and certain "dis-
favored" Esso dealers on Long Island , New York.

4. The l\ierry Twi.ns case, alleging price discrimination between

May 1960 and June 1962 between " favored" Esso dealer Merry
Twins and certain "disfavored" E.sso dealers in Queens , New Yark
City.

FINDIXGS OF FACT

1. The Respondent

1. Respondent IIumble Oil & Refining Company is a corporation
organized , existing, and doing business under and by virtue of the
laws of the State of Dela,,-are with its offce and principal placc of
business Ioeated at 800 Bell Avenue , Houston , Texas (Admitted in
Answer at p. 1).

2. From January 1 , 1960 , to the date of the complaint, respondent
engaged in the distribution, offering for saJe, and sale of ga.soline in

the District of Columbia and various States of the United States.

1 Complaint counsel' s request for reconsideration of the hearing examiner s ruling on

this Issue is denied.
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With the opening in 1960 of service stations in Ohio, Oklahoma
Utah , Nevada, and California , respondent was marketing its gasoline
in 40 States (CX 3 , at Pl" 15 , 16). In 1961 , respondent entered the
five southeastern States of Georgia, Alabama, :Mississippi , Florida
and Kentucky (CX 4, at p. 3; Stipulation , Tr. 36) and thns expanded
its gasoline retail marketing operations into 45 States of the United
States and the District of Columbia (CX 4, p. 7; CX 5 , p. 8).

3. Respondent, in the marketing nf its gasoline and other petroleum
products, operates through Eastern Esso, Southeast Esso, Central

and South v-,rest regions and sells within each of the areas of said re-
gions gasoline under the Esso or Enco brand na,mes. In addition to
se1ling its gasoline under the Esso and Enco brand na,mes , respondent

sold gaso1ine in certain States of the Lnited States under the Humble
Carter, Oklahoma , and Pate brand names (Stipulation, Tr. 36 , 37).

4. Service stations selling products of respondent have identifica-
tion signs using the word Humble (Answer to Complaint, p. 2).

5. Respondent markets its gasoline and other petroleum products
in the aforementioned forty-five State area. and the District of Co-
lumbia. through company-owned and operated sta.tions (Admitted
not denied in Answer) a.s well a.s dea.lers a.ndlessee-dealers. Respond-

ent utilizes various types of agreements with its customers including
equipment lea.ses (CX 9 A , B; CX 18 A, B), motor fuel sales con-

tracts (CX 10), and leases (CX 11 A , B , C , D; CX 12 A, E , C, D;
CX 19 A , 13 , C; CX 281 A E; and CX 283 A, B C).

6. Eespondent sells motor fuel of like grade and quality to its cus-
tomers in the areas where it markets its motor fuels (Answer, p. 4;
Response to Request for Admissions , dated June 10 , 1963, PI'. 1

Hespondent' s Response to Request for Admissions , dated August 5
1963 , PI'. 1-2).

7. Respondent produces motor gasoline at its refineries located in
Baton H.ouge , Louisiana; Everett, 2\fassachusetts; Billings , Ivlontana;
Bayway, New Jersey; and Bay town , Texas (Stipulation, Tr. 36).

Respondent ships or otherwise transports, or causes to be shipped or
otherwise transported , ga.soJine from its refieries across State lines
to terminals , bulk stations , and other distributing points (Answer to
Complaint , p. 3). From its terminals , bulk stations, and other dis-
tribnting points located in the States within which it does business

including N ew York, N orih Carolina, and South Carolina , respond-
ent distributes and sells said gasolines at retail under the Esso brand
along the eastern seaboard and the southeast, including the States

of New York, North Carolina , and South Carolina (Answer to Com-
plaint, p. 3; Stipulation, Tr. 36 37). Said gasolines, after transporta-
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tion and delivery into the forty-five State area and the District of
Columbia, are offered for resale to motorists and others in the forty-
Jive State area and the District of Columbia (CX 5 , p. 8) ineluding
the States of N ew York, Korth Carolina, and South Carolina (An-
swer to Complaint, p. 3).

II. The Chesterfield-Cheraw-BennettsviJe Case

8. From i\hy 10, 1960, to July 14, 1961 , the respondent charged
the mme prices and granted the same allowances to its dealers located
in Chcsterfield , Cheraw, and Bennettsvi1e, South Carolina. During
the last half of 1961 , the Esso dealers in Chesterfield and Cheraw
purchased gasoline from respondent at lower prices than the respond-
cnth deale.rs in Bennettsvil1c.

The fo11owing table shows the allowances in effect to respondent'
dealers in these towns. To arrive at the dealer s cost, the specified

allowance in effect at a particular date is deducted from his tank-
vmgon cost of 15. 8 cent per gaHon , exclusive of taxes.

\BLE A!lowance.s in effect 10 espandeni' s denio's in named lowns

Clleo ert.el,l CllCrs,\\'
dealers (leelrrs

Pp, iod Days Cjj(",irr- Cberaw Benne(.s- foxored f::n:-Olcd
:telll vile over OV81

Bcnnctts,jlle Ber::ncttsville
dea;e dealers

.--

June 1961.____- 1. 6
.TUDC 20- 19GL_---- 3. a
Jnne 30, HJ6L - -- -- - --
Jnly 1961

_____ - --

1. 6 1. 6
July 4-. 19, 196L--

__--

;3. 1. 7
Oct. 1961.--

" "

o. c-,

ov. 18- 1961.
J\Tov. 2.5- 1961. 1. G

Nov. 28, HJ6L_

__-----

5. .

Nov. 29- 1961.

__-

1. 6
Dec. 1961.__ 8. 9 10.
Dec. 0 , 1961._-- 10.
Dec. 106L_

--__

10. :1.

TotrtJ__

(CX

9. Generally speaking, when the gasoline dealers in Chesterfield
Cheraw, and BeunettsviJle received an allowance they would drop
their "posted" (retail) price at their pumps. Thus, with a 3.3 cent
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ailowance , the dealer would usually reduce his pump price by four
cents (Tr. 424-25 , 453 , 482 , 510- , 576).

10. Chesterfield, Cheraw, and Bennettsville are located on State
Higl-nnlY SC 9. Bennet.tsville is approximately 15 miles east 
Cheraw. Chesterfield is approximately 12 miles west of Cheraw. SC 9
originates in the western part of South Carolina, travels east to

Bennettsville, then southeast to the Atlantie coast (CX 21 , 1464 B;
Tr. 435 , 454 , 483).

11. According to the United States Census for 1960, the population
of Cl1eral',- i.'3 .5)71; of Chesterfield , 1 332. ; a,nel of BenncttsviJle, 6 063.

12. The.T. P. Stevcns Company's Delta Finishing Plant in Cheraw
employs about a thousand pcople, several hundred of which live in
or around Bennettsville and Chesterfield. This plant is located two
or three miles northeast of Cheraw , at the intersection of US 1 and
SC 9. The Esso stations in the Chcraw area are located in downtown
Chel'aw or west of town , at least three miles from the Delta plant
and in the opposite direction from Bennettsville. Commuters from
Bennettsville to the Delta, plant wouldl1ot pass any "favored" Esso
statiou in Cheraw unless they went out of thcir way (Tr. 515). There
'fere a number of stations selling other brands of gasoline along the
ljonaal commuting route of such travelers (1'1'. 4285 , 4287, 4553

4538). It was unlikely for such comnluters to drive from the plant

t.o do\\ntown Cheraw before or after work for the sale purpose of
buying gaso1ine because of the congested traffc crossing the only

bridge. connecting the two a.reas (Tr. 4755).
13. Thp, only other 1arge enlployer in Cheraw was the James

Fabrics plant emp10ying about 500 people in 1961 (Tr. 480). This

pbnt was located wcst of Cheraw on SC 9. BennettsvilJe commuters

,,'

ould pass the Hurst aud Kimrey Esso stations (Tr. 451 , 481).
H. Cheppell Hurst , a "favored" dealer in Cheraw , testified that

70 percent of his business was transient, originating fr01TI Bennetts-

viJle, Chesterfield , Pageland , ~ ew York, and "on up there in the
Korth" (Tr. 451). Similarly, Leon Chest.nut, another "favored" deal-
er in Cheraw , testified that 50 percent of his business is transient
(Tr. 421). B. B. Sanders III a "disfavored" dealer in Bennettsville

tified that 25 percent of his business is transient , but that during
the smm11er 40 percent is transient. B. B. Sanders, Jr. , the other

disfavored" Esso dealer in Bennettsvile, stated that 35 to 40 percent
of his husiness was with transients (Tr. 502 , 558).

15. According to Mr. Hurst , if Benncttsville dealers posted retail
prices of four cents below his price in Cheraw , it would "be beginning
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to tell on us" (Tr. 471). But his posted prices were lower than those
or BennettsviIe dealers. He admitted that he noted no difference in
the number of his Bennettsville customers when hi8 posteel prices
were lower than the Bennettsvile prices (Tr. 457). Mr. Chestnut

testified that a rour-cent differential would necessitate assistance
(Tr. 448). Robert Kimrey, another "favored" dealer in Chemw
thought that a three-cent differential , fifteen miles away in Bennetts-
ville , would have "very little" effect, that " iaybe five cents , maybe

'd have some reflection , but certainly smaner I don t believe

(Tr. 496).

16. The "iffy,

" "

maybe" testimony of the "favored" dealers has
little probative value in determining whether BennettsviIe dealers
were hurt by the lower prices in Cheraw.

17. Turning to the two "disfavorcd" dealers in Bennettsville
Sanders III stated that a price differential of more than three cents
affected his business (Tr. 510) : Sanders Jr. lost gas sales if the dif-
rerence was more than two cents (Tr. 562). Both claimed to have
Jost business to Chemw dealers because of the low price in Chemw
(Tr. 505- , 560). But between June 15 and Kovember 28, 1961
respondent' s allowances to deaJers in Chcraw did not exceed those
given Bennettsville dealers by more than 1.7 cents , except ror two
days in October. Between November 28 and December 26 , the whole-
sale price differences between Bennettsville and Cheraw exceeded 3.
cents on only rour days (See Table I 8"pra). Sanders III stated
quite positively that he did not know or losing any gasoline sales to
ESBO dealers in Chemw in 1961 because or Jower price (Tr. 505). In
fact , he could name only two customers who told him they had ever
bought any brand of gasoline in t.he vicin1:ty of Cheraw because of
Jower prices. Neit.her the st.ation nor t.he year of purchase was ident.i-
fied (Tr. 505). ~or did Sanders Jr. know or a single customer who
Jlad purchased ga.soline at a.ny station in Cheraw beca.nse of price in
1961 , but only that they "could have" (Tr. 561 , 571 , 588). Sanders Jr.
testified that a 1\Ir. Herndon had bought gasoline in a neighboring
town at a lower price. He ha,cl shown Sanders his Esso credit card
or purchase (Tr. 564). This testimony was contradicted by !VI'.
I-fernc1on himself \\"ho stated that he once bought at an America,

Oil station and then only 9. 5 gal10ns or gasoline (Tr. 4114). Sanders
Jr. also testified that two school teachers bought some brand of gaso-
line from a nearby town instead of from him because of lower prices
there (Tr. 567). The teachers themselves , however, testified that they
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neve?' bought gasoline from anyone other than Sanders Jr. except
when about to run dry (Tr. 411U-22).

18. The Sanders ' testimony of loss of business is further watered
down. A witness for the respondent testified that Sanders III bought
an average of 8 000 gallons per month during the first 11 months of
1U61 , but 20 000 gallons in December 1961 (Tr. 4208). Similarly, the
average monthly purchases of Sanders Jr. was 3 400 gaUons, but
during December he purchased 5 899 gallons (Tr. 4208). This testi-
mony was not contradicted.

19. The testimony of these witnesses as to their allegcd injury 

not strengthened by the rest of their testimony which exhibits a cer-
tain unreliability. Thus, Sanders III disclosed that he purchased his
gasoline from respondent and two other oil companies. Ilis gasoline
sales , hmvever, from an Esso pump, were made without disclosing
the fact that the gasoline might not be the Esso brand (Tr. 533).
Sanders Jr. stated that he purchased both Esso and Pure gasoline
but claimed that his 1961 purchases of Pure gasoline were less than

000 gaHons (Tr. 612). Pure Oil Company records , however, indicate
that his 1961 purchases of Pure gasoline totaled 323 091 gaHons

(RX 77).
20. The only other evidence possibly indicative of the effect of

price differentials upon sales volumes of Chera w dealers vis-a.-vis
the BennettsviHe dealers is the statement of Mr. Hurst of Cheraw to
the effect that his average monthly sales of gasoline in 1961 were
only 32 500 gaUons (Tr. 458), but his December 1961 purchascs werB
over 50 000 gallons (CX 1). In view of the apparBnt increase in
gallonage experienced by Sanders III and Sanders Jr. in December
1961 , it is not reasonable to conclude that the increase expericnced by
Hurst was at the expense of the "disfavored" dcalers in Benncttsvile.

21. Nor is complaint eounsel's case helped much by Mr. Smith.
That witness , caned by complaint counsel in rebuttal , was an Esso
dealer in Che,sterfield. lIe testified that if he \':ere receiving an
al10wance of eight cents per gallon as against Bennettsville dealers

27 mi1es away, get6ng 1. 6 cents per gallon , he "thought I had an
nr1vantage over them. 

. . 

that people that was going somewhere

7IUlybe they would be looking at prices along the road; maybe where
they would turn , wen , naturaJJy, it would be convenient to pun up
at one place where the gas was lower. . . I think I would; probably
in a small way you would probably have sorne advantage (Tr. 4876).



950 FEDERAL TRADE COM lISSIO DECISIONS

Initial Decision 67 P.

2. :\Iotorists and other retail gasoline customers are price conscious
and will take advantage or lower gasoline prices. That, however, is
not their only consideration-station facilities, station location , serv-
ice, and the accident or emergency also contribute to their choice
(Tr. 425 56).

23. It is , therefore, concluded and found that the price differentials
imposed upon the respondent's dealers in Cheraw and Bennettsville
'''81'e intermittent and brier when they were meaningful; that the
record is deficient in demonstrating a Joss or business on the part
of the alleged "dis-favorec1" dealers of Bennettsvile, and that the

dealers or Cheraw were not in significant competition with the deal-
ers o-f Bennettsvi1e because of the distance between them, which

madc trips from Bcnncttsvile to Chemw soleJy for the purpose of
buying the cheaper gasoline, uneconomical and because of the spas-
modic nature of the price differentia1s which mode it un1ikely that
motorists visiting Chent'i\' for other reasons would purcl1a.se gasoline
"hi1c there. Even BennettsvDle residents working in Cheruw did not
necessarily find it convenient to deal with the Esso dealers in
Chsraw. The traffc between these tmvns 011 the part of the motorists
oing to the beach during the summer, which might account for

80m8 significant price shopping, as argued by complaint counsel
carrie3 little weight 1181'e since significant price differentials did not
develop until November 1961 when obviously there 'vas little beach
traffc. Thus , the record is deficient in showing that motorists gen-
era.)ly did shift their business to the Cheraw Esso dea.lers during
periods of substantiaJ price differences. The record is similm'ly defi-
cient in proving t11at they would hrwc done so.

III. The Rock HiD-Hickory Groye-York msc

24. During the period beginning :Tfay 10 , 1960 , through June 15.
19tH , the respondent's dealer-customers located in York, I-rickory
Grove, and Rock Hil , South Carolina , were charged the same prices
by the respondent (CX 1465). From July 4, 1961, throngh Decem-

ber 1961 Hnmble soM its gasoline to Esso deaJers in York and Hick-
or:v Grove at substantia.lly 11igher prices than t110se chal'gec1l'espond-
ent' s cllstomers in Rock Hil1.

2:3. The -following table shows the allowances in effect to respond-
ent's dealers in these towns. To arrive at the dealers' cost, the
specified al1mnmce in effect at a particular time is deducted from
the tanlnva.gon cost of 15. 8 cents per ga.1lon , exclusive of taxes.
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TATILE Price allowances (TVA's) in effect dw"ing Pa1't of 1961 in cities of

Rock Hill, York, and Ihckory Grove , S.

Period Days
Rock
Hil York

IIickory
Grove

RockHil
(ayored over

York and
Hickory

Gruve

July 4- , 196L____-------

------

July 7- , 196L----_----_--

----

July 13-18, 196L--_____---

-----

July 18- , 196L__

_-- _--------

July 27-Aug. 3 196L

--------

Aug. 3- , 196L_----__

_---------

Aug. 19- , 19Ej1--_--_

--------

Aug. 26- , 196L_--__--_-------
Aug. ;10, 196L__

___ ----------

Aug. 31-Sept. OJ 196L

----_----_

Sept. 13 Oct. 4 , 196L------_--
Oct. 13- , 196L--

__--------

Nov. 25- , 196L--------_--

Nov. 28- , 196L_

___---------

ov. 30- Dec. 7 , 196L__

_-- _---

Dec. 7- , 196L_

--_ -----------

Total_

------------

Cent,

11.;)
II 3

Cenls

9. :i

II. 3

Cen!.

11.

Cent8

I. 0

3. G

112

*2.

T4.

.- "

0. ,)

. 3
8. g

8. 9

*City.
tOutsidp.
No TVA' s in effect in above areas dming ba;ance December 19G1.
fAll infQrmation taken :rom ex l.J

26. Generally speabng, when the gaso1ine dealers in York, Rock
Hil , and Hickory Grove received an allowance they would drop
their "posted" (retail) price at their pumps. Thus, with a 3.3 cent
allowance the dealer would usually reduce his pump price by four
cents (Tr. 79, 127, 150 , 1115).

27. Rock I-rill , South Carolina, is an industrial city with a popula-
tion of more than 29 000 (RX 49). The largest single employer there
is Rock Hill Printing and Finishing Co. employing three to four

thousand persons during 1961 (Tr. 41 , 103 4270). Many residents of
York and Hickory Grove are employed in Rock Hill (Tr. 116 , 1109
4901) .

28. York, South Carolina, is thirteen miles west of Rock Hi1J via
State Highway 5 (Tr. 64, 104, 1103, CX 21). Its population in 1961
was 4 700 (RX 49).
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29. Hickory Grove , South Carolina , is 25 miles west of Rock Hil
via State Highways 5 , and 211 (Tr. 115). Its population in 1961

was between two and three hundred persons (Tr. 130; RX 49).
30. Sewell Brown was an Esso station operator in York during

the last half of 1961 (Tr. 1087). His employee, Carl M. Green , testi-
fied that customers of that station worked and shopped in Rock Hil
during 1961 (Tr. 4901). Mr. Green also stated that travelers from
York to Rock Hil "would naturally buy their gas there in Rock

HiIJ" (Tr. 4902). At no point , however, did he indicate that such cus-
tomers patronized any Esso station in Rock Hil1. In fact, the stations
in Rock Hill most frequently patronized by Green s customers work-
ing at the printing plant were Sinclair and Texaco stations which
customarily posted prices below the prevailing Rock I-Iill retail prices
(Tr. 4919-22). Moreover, ES50 prices were usually last to go down
and first to go up (Tr. 4923). )11'. Brown himself was not asked
whether he lost gasoline customers in 1961 because of lower prices
in Rock Hill. He could not recall whether any customer even told
him that his prices were higher (Tr. 1111). When asked specifically
!1bout 1961 , he "was not paying !1ttention to the prices of g!1soline
then" (Tr. 1135); he "might" hrLVc requested price assistance once
during the last Imlf of 1961 , and if he did , he received it within a
day or two (Tr. 1112 , 1115). Nor did Mr. Brown notice any decline
in his gasoline sales during the last half of 1961 other than the nor-
mal fluctn!1tion from month to month (Tr. 1111).

31. In sum , therdore, it cannot be found that Brown s station in

York suffered competitive injury by the loss of business to Rock Hil
Esso stations purchasing gasoline at a lower cost from the
respondent.

32. Leon Bratton , an allegedly "disfavored" Esso dealer in Hickory
Grove , testified that abont 100 of his regular customers worked in
Rock Hil and that some of them complained to him during 1961
becanse his prices were substantialJy higher than those in Rock Hil
(Tr. 116 , 138) ; some of his customers would be attracted to Rock Hill
if the price differential were four cents or over (Tr. 125) ; some of

his customers would be attracted to grocery stores sellng gasoline
and located between York and Rock Hil if the differential were only
two cents (Tr. 147). Nevertheless, his galJonage throughont 1961

remained fairly constant at about 11 000 gallons per month-an
increase of 500 g!1lJons per month over the last half of 1960 (Tr. 130).
He conld not, however, identify any customer whose purchases he
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iost to Rock Hil Esso deaJers in 1961 (Tr. 133), nor did he know
that they actuaJJy purchased in Rock Hil (Tr. 117, 122, 138), let

alone at any Esso station. As he explRined

, "

It could have been many
other hrnnds as wel!" ('11'. 117).

33. Three "favored" dealers in Rock 1-1i11 testified. One of them
Clarence E. Tl'ead'imy, testified that p( ople from York who worked
at the printing company stopped at his station and bought gasoline
(T1'. , 43 , 54). He further testified that his lower prices during
1961 were the reason for much of his saJes (Tr. 57). His mouthly

n11ona e in 1961 , however, averaged between 8 and 9 thousand gal-
Jon" which he described as a "smaH volume" (Tr. 50).

34. SpecificaIJy, however, 1\1'. Treadway couJd not answer whether
he ntt,meted gasoline business from York deaJers because of his lower
prices (T1'. 40 , 41). He couJd 1'ecaIJ only one customer from York in
fl11 of 19G1 even mentioning fL retail price difference between York
and Rock HiJJ (Tr. 47).

35. Another " favored" Esso dealer in Rock Hil1 , Herbert R. Boyd
tified that he could remember " rL few" people from York who

bonght his gaso1ine because the p1'i('es were lower in Rock JIill
ITr. 105). He was not asked abont the voJume of his gasoline saJes
in 19(-;1. Eighty percent of his business came from local people living
in Rock IIin (Tr. 10'2 , 103). The tmnsient business involved in the
other 20 percent incJuded tourists and salesmen who bought from
him primarily because. they needed gasoline while in his area (Tr.
107).

36. The third " favored" Rock Hin dealer, Harold EJJiott, was
the, one identified by Jr. Green ns the station to which he lost gaso
line oales during 1961 (Tr. 4915). "fr. EJJiott knew that "a lot" of
his g:asoline customers lived in York and worked in Rock Trill and
thnt. he att.racted sales from York dealers during 1961 because of his
Imver prices (Tr. 66, 82). Ilis gal10nagc which had been declining
theretofore continued to decline in 1961. lIe could not, however

"'in"te the 1eveJ of his sales "jth the 1eveJ of gasoJine prices (Tr. 93).

Dnring 1961 , his gallonnge was adversely affected by the termination
of his tnHling sta.mp program , as well as by the elimination of per-
onal-cre(lit customers "who formerly accounted Tor 25 percent of his
business (Tr. S5 87). The record cloes not enable one to determine
how much, 1f an:v of his sales decline in 1961 could reasonabl:v be

con.':,idered ofi'set b:v increased sa.les clue to his lower prices.

7f1- 7()::-71-



954 FEDEHAL TRADE CO:'dl\llSSIO DECISIO

Initial Decision (:7 F/l'.

37. Ir. E1liott was able to name only one customer (a Mr. Posey)
"\yho lived in Yark and ,yho allegedly bought from Elliott because of
E1liott' s lo,, el' prices. Mr. E11iott did not know , however, whether
:Jf 1". Posey bought gasoline at another Esso station. lIe thought that
lr. Posey t.raded with a GuU Oil st.at.ion (Tr. 67 71). Mr. Posey,

however, stated that he bought gasoline in Rock Hill 0111y if he
Eeecled gasoline while therc , ancl did not know whether Elliott'
prices \Tere higher or lower (Tr. 4201).

38. It is , therefore, concl ueloel that the record evidence is inadequate
to pl'O\"O tbat the pric.l c1i1lcl'ence imposed by the respondent npon the
t1cltlel'S in Rock 1Iill , as agaill t. those dealers in York a,nc1 HickOl'

Gl'oye , resnlted in compe.titi,-e injury to the " c1isfnnn' ecP dealers of
York alHll-ickoJ'Y Gron or cOlnpetitive adnlntage of any sigl1ifica.llcc
to the al1egedly " fannw1" dealers of Rock Hil1. :'01' does the rceorcl
permit 11 finding of probable competitive injury to the "disfavored"
dealers, neither of 'whom experienced a loss of gallonage during the
price war or e' en exhibited much concern about it.

39. Compla.int counsel also offered evidence with respect to price

discrimination between respondent' s Rock Hill dealers and respond
ent s dealer in Blacksburg, South CaroLina. The Blacksburg dealer
Paul GalIuey, testified that his gasoline sales during 1961 remained
constant (Tr. 194). 1-Ie knew of no customer who purchased gasoline
at any Esso station in Rock Hi1l in 1061 (Tr. 173). Customers , com
p bining of lower prices "do\Tn the road " were referring not to
HlfljOl' Lranc1s , of which Esso is one but "They were mostly inde-
pellclcnts

, * . " '''

(Tr. 173-(9). Complaint counsel has not submitted

proposed findings ,yith respect to price discl'ilnination practiced
agn. inst ::J1'. Gaffney.

TV. The Frornbcrg Case

4-0. Leo I' romberg operated n retail gasoline sen'lce station at
2:2;)-02 .Ja.maicfl Avenue on the sout.heast corner of 2.2;"5th Street and
Jamaica, Avenue in Nassan County, Xew York, just over the county
J-nc bet\\ een Que.ens and Xassau COllnties (Tr. 884--99). .Jamaica
\.n'mlC becomes Jericho Turnpike as jt goes through Nassau County.
Bct\yppn l\Iay 1 and Xovcmbel' 1. IDGO , flnd lJet'Teen Iarch land
DCC'Pnlbel' , 19(-1 , F'romberg paid the following" prices per gal10n
for gasoline purchased irom l'espollcle.nt:
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(ExcludillfUUl'
C'X 

n, During the t1me 16 months of 1060 a,nd 1961 , l'espondellt. sold
Esso gasoline to t.hree of its dealers in Queens County at 1G. 2 cents
pel' gallon for regular , 18.7 cents per gaJlon for Extra , and 20. cents
per gallon for Golclel1 aD exclusive of taxes (Respondent's Response
to Request for Admissions , dated August 5 , 1963, page 2). These

t.luee dealers , a.lleg.edly "disfavored " were the Dellncona station

located at 2.:11-13 I-Iillsi(lE Avenue , less than a mile from Frombcl'g;
the Cohen station, at Hi11side Avenue and 21Sth Street. a180 Jess
than it mile from Frombel'g, and the I-Iaggerty station , at Hillside
A ' enne a.nd 20;1d Street , about bvo miles from Fl'omberg (Com-
Plaint c.ounseFs Second ::101'e Definite Statement, datcd )Iarc.h 1
19G,1: CX 242 , 231- 1; RX 11).
42. During 19GO andlOG1 , Kew York City, which includes Queens

County, Imd in ciIert a three percent sales tax con?ring ret,'lll g' ,1S0-

line saJes. ~assau County had no such tax (Tr. 928- 041). The
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effect of sllch tax was to raise the price of gasoline in Queens County
by approximately one cent per ga11an, everyt.hing else be.ing equa1.

43. Queens anel assau Counties are similar in that they both

contain some of the Blost densely populated areas in the united
States. The bulk of traffc, which is very heavy, ilows from east and
r'. t on the main arteries and expressways leading in flnc1 out of
?lIonlwttan (Tr. 1D59- , 2296, 2301- , 2317, 2381). In an area

approximately SeTel! miJes by ten miles there are about G25 servic.e
stations (RX ll).

44.. Quecns clea.1ers' price sig'ns are limited in size by b n' and are
hot cliscernible from even across the street. In many areas of Nassau
County 11Ow(,1'e1' , signs as 1a.rge as 10 feet by 19 feet in size, advertise
the prices at the station (Tr. 9H , 968 , 978 , 1987 , 3974 , 4012). Iore-
over. a strong dealer organization exists in Queens

, "

with stabjJizing
eHeet on prices. )LS a. result., the ret.ail prices of gasoline are stabilized
relatively high in Queens , with 70 pereent of the stations charging
bet"een 29.9 aml 81.9 cents pel' g,,110n (RX 41 A). In Nassau Conn-

. T:) percent of the stations pm;;ted prices ranging heh"een 27.9 and
29.9 cents pcr gallon (RX 42 A).

h3. .\ccording to ;\11'. Fromberp.. , Jaw prices originflte at four sta-
timE, l:111e of t.l1cm E8S0 stations , along Lakeville H.oad just north
of the .Jericho Turnpike , more than two rniles from the Fromberg
Ftation (Tr. 027-30). A Sinclair station , a little more t.han a mile
emJ. of Fromberg on the Jericho Turnpike

, -

would also be among the
first to Jower price. These 10"\,\7er prices would extend west along
Tericho Turnpike to Tn1ip A vomle (Tr. 962 , 3977). Only when these
JO"\\f'l prices moved west of TuEp Avenue did From1Jcrg feel any
('ompe(jtive effect (Tr. 9R3).

4G. Fromberg t.estified that he. dre,v more than 90 percent of his
hn:;ine s from an area stretching about seven blocks eflst and west
along .Tamaica A venue, a.nd three to five blocks north and south on
t.he ::ide, strpe.ts (1'1'. 938 4040). Complaint counsel t1isputes this
statement., citing Tl'. 950 where Fromberg stated that lube eustomers
01 llis bought ga:;n1ine at a station 2\' miles away. This testimony,

hmn2\- , is not necessarily evidence t.llat motorists lrflycl long dis-
lances to take advanta.ge of low gasoline prices. For an we know
these enstomers may have lived near the sta60n from which they
bought t.heir gasoline and traveled 21j2 miles to have the lube work
done on their cars by Fromberg.
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47. Fl'omberg considered himself competitive ,,,ith the gasoline
stations on Jmnaicn, Avenue between his station and Tulip Avenue
(Tr. 926). He denied that he was in competition with Dellaeona

(Tr. 940, 972). The two stations are on different arterial highways.
There is no main route that connects the Dellacona station directly

,,-

ith the Frombcrg station ('11'. 982- 84). Dellacona s business is
lnainly repair \'ork- gasoJine is secondary (Tr. 1031 , 224:4). His
1960 gasoline sales averaged about 30 000 gallons pCI' month, and

his average monthly sales in 1961 'vere about the same as in 1960.
During 1D61 he closed his station on Sundays, losing about 5 000

galJoue per month as a result (Tr. 1026). His sales did not decline

until 1962 , " yea1' after the relcvant time period ('11' 1016).
48. forem- there is considerable doubt of any eausal connection

between dcliverie to Fromberg and Dellacona and their respective
purchase prices. Thus Fromberg s purchase price declined from

J0. 6 cents in 1IIay 1960 to 11.9 cents by June 1960 , while Dellaeona
c1e1iveries increased and when Fromberg s purehase price increased

during the month of August 1960 to 15.6 cents, Dellacona s deliveries
declined (CX 242 251 , 254). Deliveries, in any event, are not a
reliable in(licator of sales by the stat1on. Deliveries made at the end
of one month ,,"ould exaggerate the sales for that month , since the
gasoline delin 'l'eel would presumably have been sold the following
month rather than in the month of deliveries.
4n. Although Del1acona kne" of Fr01nberg s lmver prices, there i

doubt that. he bclie,ved himseIf competitivel:,' a1TectPd, lIe tc,-tifip.c1

that the great maiority of his bus npss came from a five-block ril(Ens
of his station (Tr. 1009-12), which did not impinge 11pon the arefL

from ,,,hich Frmnberg (lre,v his bllsine, sEi. fol'eO\. er. the fnet that

))el1ncona wa dosed on Sunday ,vould rcmlel' t.he c.alculation of
gallona e loss (lue to C'ompetition with Frombcl'g excccclingJ pec1l1a-

ti,-e (Tl'. In2(;, 2244). Delbcol1H di(l not claim to lw\-e In, t any
Imsiness to Fl'omberg. Actually, it appefLl'S that J)f'JJacona 'V,1S not

too intel'psled in asoljne prices. 1mt 'VfIS man', concerned ,yith h1S
repair business (Tr. 10B1 , 224::). TIe was not a,vare that annther

o rlenlt'l' 111 Qll('ell . J-Taggert . n110111- t,vo miles ,yest. on I--il1s1(le

Avenne , 'V,lS posting a price 011( cent belmv his and t.hat allothel'
1;needa. abont one mile ,yest of IT:U:2'Q'erty Imt on .Tnm:lirn A n nlle.
i1as h"lo cents n11der J1is price, (Tr. 1023-28). Tllf price assistaJlce t1wt
DE'JJacoJla reque 1ed froJn the J'' t-P01H1Pllt" jn )f)(:;0 rmd 10(11 \Vi13 Jor

the purpose of ;;l)()osting :: his gallonage in order to "nwke (\ lwtler
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(leal on f1 llC\Y gas cOlltl'act a.nd to meet. competition from XaS'3ml
Connty slotions , bnt no spceiflC station (Tr. 1008-14).

CiO. , therefore , cannot be concluded that DellacolUl suffered a loss
in ga.llonage att.ributable to responclent's lowpr prices charged Fl'om-
berg, or that there \vas ej'en any significant competition heh\ecll
these hvo stations.

:51. )11'. Cohen , who operated the E so station at H, illside and
218th St.reet~ t.estified that his customers told him that prices were
lmvp)' ;It Fromberg s (Tr. 1044, 1048-tD), and that if his cost lVere 
Jow as Fl'ombcrg , he could have lowered his l'ehlil price and in-
C:l'ea Hl his Imsincss ('11'. 1051- ;'5:2). I-Ie also testified , hO\\"ever, that
XaSSflll County stations "don t mean Hn:ything to llS because they are
not ('ompe,tition to us" (Tr. 10G )), that 7;) pC'l'cent of his gaso1ine
hll::lnt' 3 comes from the "neighborhood" of his station (1'1'. 1047-48
10Gtl-Cifi), nnd that. he did not compete with at least three other sta-
tions on J3l'nddoc.k A venue ,vhich ,Tere bebveen his stntion and From-
be, s nnd '1"hich posted lower prices than he ('11'. 1038). Nor did he
know of a sing'le customer who evcr left his tntiUll to go to l rom-
berg .' ('II'. 103:\). Although Cohen iTas one mile closer to the
J-Ta,ggerty and rneeda stations than Del1n.cona was : he paid ':
attention " to them ('1r. 1054, 1061).

;'):2. Cohen s deliveries between Jay and October 1960 \Vere 169)lD
gal1on:3: for the same period in 1061 , his deliY\?ries inc.reased to

18, 2ri,t (CX :2;53). In -fn.ct , his sales have incrcased every ear since

JDfiD (Tr. 10:;3). Fromberg s gal10nage decreased during this period

chopping 11101'8 than 3LOOO gallons in 1961 helmv tll;t of 1\)60 for the
lJEe 3lx-month pe,rioc1 (C-251).

1. It is impossible to conclude from this ,stnt.e of the reeord that
COhe-ll and Fromberg- ,vere in competition ,vitlt each other : or that
jf t.hey iTere in competition, Cohen sufl'el'erl competiti,-e ini..11'Y due
to the Jmyel' pricE's charged Fromberg b? the responrlent.

;")4, Haggerty, t.he third "c1isfaTol'pcF rh' alel' in Qneens County, did
not. tC'c;tif . Coml11j sion Exhibit 2:")2 lnrl1c:ltes that hphypen :.18.1'('h

and December ID61 thp pel'iml of allegerl c1iscl'imin:1t\01l. JlaggertY:s
cle)in' l'ies irJcl'easerl from 13 000 gallons to nnn g:111ons per month.

Iol'eo\ the lIag-p"er!:\' stl1l.ion is more than f\yo miles frolll From-
lJe1'12. , on a dift'cl'ent- ea ,yest artery. ane1 sPIKtl'a1ed hy more than 12

rlsolilH' sbtions (HX 11, 14). A Cl1st,oHler \Yitne.:s :.11' Rot.hberg,
("aIled 1,:,- complaint cOllnse1. testified that he Iwcl been a regular
)nsoline cllstomer of Fromherg for man par antI that when

I-l;1.'" pJTt s st.ation opened in 1DG1 : hp heg.an purchasing gl'etlse and
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oil from J-Iaggerty but continued buying gasoline from Fromberg
('11'. 1068- 70). Ioreover , Mr. Rothberg testifiecl that even if the
i1soline prices '-vel'e the same at Haggert, s and Fromberg , he

would buy frOln Fromberg because it. 'YRS closer to him. (Tr. 1082).
55. I-Icre: too , the state, of the record does not permit a conc.usion

of a meaningful competition beh\" en Ifaggerty and Fromberg, or

any compet1tiyc injury attriblltable to respondent s lower prices
charged From berg.

56. It is, therefore, concluded and found that there is inadequate

proof of compet.ition between the al1egedly " wored" and "dis-
favored" dealers in the Fl'omberg case , or of any c.ompetitive injury
incurred or likely to be inc.urred by the "disfa.vorccF dealers, or C.0l1l-

pet.itiye aclnmtage enjoyed or likely to be enjoyed by Fromberg by
reason of the lower price,s eha.rgecl Fromberg by I-Iumble. Since the
lmyer prices c.harged Fromberg were accOlnpanied by equivalent re-
(111ct.ions in his seIJing price (Tr. 94:3-44), Fromberg s only COIl-

pPtiti\-e advant.age ",vould arise if his business increased in "olume.
This conclnsion is effeet.jyely negated by his record of decreasing,
not il1creasing, gallonage.

V. The :Jlerry T,\-ins Case

'IT. The Sussmall urothers cnvn a gasoline service station known as
the :Jlprry Twins , Jocatec1 at 178-12 IIoracp Harding- BOllleva.rd
Flushing, ew York. This is in Queens County of New York City~
at the corner of Fresh :JIeac1ow Lane. Horace Harding is the service
road of the Long Island Expres~way, and the station is located on the
south side of that service rOil(1. The station was first-, opened in 1950
alHl has always sold products purchased from the respondent (Tr.
1);30-;'55). The I\ierry Twins station lwcl 24 pumps and storage for
l:LOOO gal1()ls of gasoline (Tr. 11;')7). Since ew York City limits
the size of the gasoline clelivery trucks to 3 000 gallons~ the :Merry
T,-vin ~t.ation reC'eived two to fonr deliveries of gasoJine a cl LY from
the respondent during 1960-1962 ('11' 1158).

;);

::. ",Villiam Sns~man testified that the area from which he draws
iness is bonn(1 on the north b:v the Long Is1anc1 Express,nty, on

the sonth by 73(1 '-\ venue Uld on the east by Peck Avenue (Tr. 1164).
A 1thongh some customers come from as far sont.h as TTnion Turnpike
ftncl 20me as far ",vest as 167t11 St. he majority of the Cllst,olllel'S

come from the Fresh l\:Ieadmys housing development (Tr. 1213).
The Fresh ?\leac1m-vs housing c1eve10pment is a large resir1entia.l
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c.ommunity, O\yncd and operated by the Kew York Life Insul'clJlc.e

Compa,ny, and bec.ame operational in 1949. It has a population of
about 13 000 people , and has stores banks , and a then,ter (1'1' 136J-
(5) .

). Competing ,,,ith :Merry Twins and serving the same trading
area , are tvlO ::Vlobil st.ations, t,,-o Shell stations hro Sun stations
and a Chevron station , all clustered \vithin a two block area ('11'

1227). Sussman t.estiIied that these ,yere the only stations with v, hich
he competes ('11'1228).

60. The closest Esso station to l\ferry Twins is the Van Poll
station at 184th Street and Horace Harding Boulevard (RX 11:
Tr. J1(7). Although that J84th Street station was named as a "die-
favorecr' dealer in the original Iol'e Definite Statement of com-

plaint counsel, no evidence , c1oc.umentary or oth( nyise, was otIcl'ccl
to shmy any adverse effect upon it.

01. The next close~t E.sso station ,vas t.he

enion Tllrnpike~ just east of T topia Park,yay

there is no evidence of any adverse effect.
62. Eight service stations ,vere specified as "clisfavorecF VIS-fl-V13

:Merry Tw' ins in the Second ::JtH'e Definite Statement filed by COI1-

pbint counsel. Four of these sho\\ed incrensec1 a.verage monthly
gallonage from 1950 through 1962 , despite retail prices two to fOllr
cents per ga.1lon higher tha,n J\le1'ry T,v1ns (IlX 44; Tr. 1006-7).

Fischler station on

(RXll). Here , too

BLE 1V

Annual P.on'-hlr gallOll?1

Dealer
l!1D!1 1%0 1!!0l 1\"

1. E. po,.ito__

-----

2. Hocchi_

----

3. I3rf'ttler

* - -- - - - - - - - - - - - -

4. Bay,,ide

** -- -- - - - - -- -- - - - --

3:3J

, 9;

2;\ :S60

2\ 69-

36. 17'2

6.50

'27 42;)
, 28S

;30 , 113
, 19:,

, ql.
30. ,')87

;);:',

462

':,

02c)') 700

.Brett1er frO:-11 Fe I)' ,ry 1!!60 wIlen 11e beea:ue R customer.
BoysidlC from April tl1rough .Tu,y 1959 only. amI AjJril HI60 tlJrough 1%:' (nX 44).

(j3. As to the fifth of these 81ght ';c1isfavorecF stations. the
Bernllzo station nt 77-02 Parsons Bouleva.rd , complaint counst'l 

legccl the discriminat.ory period to be May-September 1960 (Ylore
Definite Statement). Commission Exhibit 150G D , however hmYs

its average monthly gallonage to have been more than 25 000 for
that, period compared to an average of less thnn 2, 000 for .Trmnary



HUMBLE OIL & REFn..::G CO. 961

U41 Initial Decision

through April 1960. No inference of adverse competitive effect can
be c1ntwn simply from this evidence coneerning the five st.ations
enumerated above.

fj4. The sixth of t.he eight allegedly "disfavored" dealers was t.he
Selzer station at 161-01 ruion Turnpike. The onJy evidenee in the

reco1'1 concerning Selzer s experience is in the form of gallonage
rcconls whieh show a lnaintained increase in gallonage from 19(-;0

through 1963 , despite a retail price two cents higher than 1\1erry
T,yins (See Table IT, below) (CX 1507 B; 245). In fRet, the Fischler
stat.ion , less t.han one mile east of Selzer on the same turnpike, posted
n. price of 34.9 cents per galJon~ fh' e cents higher than Selzer a,ncl

seH'n cents higher than 1\lerry Twins , yet its monthly sales averag€'d
000 gallons higher than Selzer s ('11'. 2123- 2221).
fie). The seventh a.llegedly "disfavored" dealer was Jenik , operating

a ::tation at 42-05 Lflwrence Ayenlle, I-Tere, as in the case of Selzer
the only evidence is a tabulation of ,Tenik' s deliyeries (CX 246).
Although .Jenik posted a price two cents higher than Selzer and
fonl' cents higher than Ierry T,'dns, his deliveries declined 50me-

"\dwt. during the first haH of 1961 , but stabjlizecl and rose thereafter
in %1 and 19(2 (See Table IT , below).

66. The Jast of the eight allegedly "disfavored" deaJers was the
Burke &. Piras station on 164th Street, just north of the Union Turn-
pjl

p. 

1\-11'. Burke complained about losing business to the 1\fcrry
T"\vins station and requested allowances from the respondent during
1900, 1961 , and 1962 (1'1'. J367- , 1363). He described his business
area as bounded on the ,vest by PfI.Tsons Roulevard on the east by

Utopia Parkway, on the south by Grand Central Parlnvay and on

the, north by Long Island Expressway, and testified that 75 to 80
percent of his business came from that area~ which would , of course

erlnp some of the area from which Ierry Twins drew business
(Tr. 1370). Between 1959 and 19fJ2 , t.he average monthly gallonage
at the Burke & Piras station dropped from 43 000 gallons to 28 000

gaJlons (RX 4": CX 247). During this time, its posted pricc for
gll o1inf' was 29. 9 cents , or two cents higher than the price posted at
Merry Twins (See Table IT , below). 11' Burke testified that he and
his partner concentrated their e:fIort,s prima.rily on repair work , which
accounted for approximately two-thirds of their profits (Tr. J 378).
The station cmpJoyed eight meeh Lnics~ but only one front nutn to

pnmp gasoline (Tr. 1388).
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fJ7. In n. mailing list order form prepared by the Burke, &: Pints
station , the a.rea selected by that station for circularization of aclvel'-
ti::ements fell fa.r short of the area 01 business described by Ir.
Burke, extending only for some 5E', \'en 01' eight blocks around the
station (eX 1480).

68. J\1oreover , 1\11'. Burke testified that when his station opened
in ID37 his posted price ,vas 30. n ccnts , com parcel to Ieny Twins
posted price of 2G. cents. Despite this four-cent cliiferel1tial at
retail , the Burke & Piras gallonage increased signifieantly tram
1058 to 105D (RX 4:' , 1374--7G), indicating that Iel'ry 'f,vins : 10\'\"e1'

prices werc not hurting Burke &. Pil'as thell.
69. Although Burke testified that he lost business to )Ierl'Y Tw ills

because of the lower price a.t IelTY TYfins (supi'a): and his gal10nnge

deli veries corroborate the alJegecl loss or business (See Tclble V he-
low)~ the loss or business nttrilmtahle to lhe difference in price

charged these t,,-o stations by the respondent ((J. S cent) is cloubrfnl.
1\11'. Burke testified that now (IDe);) his price is 27.D eents while,
that or l\1crry Twills is 2CUJ cents : and that " for all pl'lcticfl,l pur-
poses" he would :;m,y that "tllat's the sfUne ' (Tr. 1422). Again

Tr. 1392 , )11'. Burke did not be1ie\- e that t onc-cent price di1lel'E'nce
between his station and J\Ierry T,\"ins ,vOllld 11(\\-e any competitive
ig:nifica.nce on his business.
70. l\Ir. Burke identified four cnstomers who switched from him

to ::ier1'Y 'l\yins because of 10"I'c1' price ('Ii' );jD8 , 1401). One or them
J\fr. Apt, hm\ever : testified that. hc stopped doing business ,\"irh
Burke &: Pil'as because of a dispute on service , not bpcause or price
(Tl'. 1448). The second of t.he fOllr customers, a :M1'. Hosellhll111
testified that he had not s,yitchccl i'roll Burkc &, Pints, but lUlcl. ill
fact , switched froni Jcrry T,,-ins to I3urke &: Pints (Tr. 1471), The
third customer was rUl employee of the Super Glass CompaJl:- . A
tabulation of the Esso credit card pun hases by the company :3ho\ys
hmvever , that this customer did not switch to l\:fcl'ry T,yins but to a
third station, Selzer , 1\'hose prices ,yere the same as Burke & Pinls
(RX 43). According to Burke the fourth cnstOlnel' , SchneideT~ wa;;
lost in JD5iJ or J9(iO ('II' 1403). It is doubtful , therefore, tJmt this
took pla,ce within the period of the complaint. Schneider s c.ri?dit
card purchases do not strengthen Burke s testimony for they 311m\"

only two $3 purchases in IDGO and nOlle there,aftcr (HX 5;;).
71. In nddition to the c1g-ht al1egec1ly "c1isfavorec1" servicp sta-

tions , c.omp1a1nt cOltllsel introduced PTj(lence concerni1lg the, bl1 in('
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expcrie.nces 01 Esso gelsoline outlets ,yithin t.he Fresh lVIeaclmys hous-
ing dl'\OelolJment. Three of these outlets \yere storage g-nrages oiYlled
and operated by t118 i\Tew York Life, Insurance, Company. The. :fourth
was a. garage. suble,l ec1 to a. Ir. :Nixon. The posted price for gasoline
a.t all four ol1tlcE \ytlS 31. ecnts- four cents higher than the ;.dcrry
Twins price.

72. 1\f1'. Xixon testified that his c:ustomers told him they pUl'clwsec1
gasoline at ::UelTY Twills beca.use the price \Vas Imycr there (T1'
1271), The gaJ1nnng'c records corroborate the c.aime(1103s 01 lmsincss

behyeen l )S and 1DG2 (See Tnb1e V, belOlv). The three gf1rages
(J\vned and opC'l'tlte(l by the Ne\v York Life InsurancE' Company
ceased selling g:Eolille in J\JaJ'ch 1861. Xixon stopped by the end of
EJC:2 ('11' l ti;: , Fi"i:2. ). Xixon s businpss, howc\- el' , dec.inell -froll
ID61 to 19n:2 (See Table V. be1mv) e\'Cll though the bnsine3s of
the three otIlt:'1' E o oHUets at Fresh J\Ieadows who \'\en' his immccE-
ate competitors mi;:dlt logiea11y have been expp,ctcd to Hmv to him.

1. IVhen qw:stionecl nbo11t. the etlect of a price diHel'entinl upon
his b11sjlle 1J1' . 2\ixon stateod that H. reduction b \' him of 0lH' CC11t.
pel' gallon \\"onld not bring him more business ('11', J20:1). rr. ixoll
named fin' cll:-i(il:ltl'S \yho comphined to him of 1myp1' retai! prices
at. J\ierry T\,in . The first, J\f1' ,Yal'Hntz : \Yas a cnstOll1er 01 ixnn
on1y rare1y: a1 H)11t once fl year. T-lis regular supplier ,,' as not n Esso

station , but a ()lWCO sbltion (1'1' 14S4), Ko1' c1id :\11'. ,Varantz knOll"
whether the price at :Jlcl'J''y Twins \yas higher 01' Iml"er than at. ()ther
E:: :o stations (Tl', 1-18(-). ::11' :\i:-on ac1mitted t;lat the second. :JIl',

Stern , titoppeej Imying from him because. of an ontstnnc1ing bill
(1'1' 13;"):2). :\11' \ixoll tcstiftec1 that the thircl ~ II :Mr. Kahn. h('cnmc
his c1Istomer in 1 :\1 \yhen :\ixon llsed hill an insll'allce broker.
Xo speeine lird" \\ ;1: mentioned whe11 Mr. KalIn hong-lIt froll :.lE'lT
Twins. It cannot he inferred from this that :'11', -Kahn s\yitd1Pd to
1\1E'rry Twills 11'1' 1:1JD). _As to the fourth , a J\Il'. Sepler~ Xixon aid
1101. kno\y tl1at J1' Seplel' had bought any gasolinc from Iel'Y
Twin.s , 0)' for fLat matter ,yhere 1\11' Sepler bought gasoline (T1'
13;')0). Finally, the fifth customer, a 1\Ir. Spe.yel'~ \'\88 not a J':g' l1bJ'
customer of Xix on, and his complaint about lower prices eH Jlerr
T,vins ,yas ,\E':ll'-S before the c.omplaint period ill,-01ved 1lPJ'' . :.1n
10GO- .T UJl' 1fJG:2 (Tl' 1;jJ2 J, X at OlJ of these 11 n ('us! onH-l'S \H)111d
Jwve bought mor8 gasoline. froll KixOll if he hnd reduced his price
by one cent 11 (l11011 ('11' l:jJ;

)).
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74. Shown below a.re the Esso stat.ioJl clii3cns ccl alJoH'

costs , prjces , and ga.Ilonage where known (CX 243-50) :
wjth their

TABLE V

Cost
Price
per
llJon

Year
C;alloI1Jg-e (in tllonsanrl

- -

-\ vnclge :olltlily Tornl for lHlli
ye:1!

I\.Jf'IT:;

T\yjm - - ;\ 4 27. !1 19SR
1959
lQ60
1961
HJD:?

248
:31;1

:3:2;)

--- -----

Bmkl&
Pim

- -- 

:?G. :20. 

NixOl1_

___

- ::6 31. \1

19.

)g,

')n

1960
1961
1962
19;)8
19,
1960
1\)61

----

:2S

19. 6 ---
17. :: -

---

14.

14. +SS
+8J

SpJZE'L - 26. 29. 9

1062
1960
lYoJ

12. S

4:2

----

JClliL--_- 26. 31. 9

1962
1960
1961

4:J

246
247
260

:34

-------------

H)62 3:2

- -- - -- _--

\Iol1 Jlly plinn,\iY

-----

lhO lilGj

---

:\Jay JUll July Aug. Sepl 0(- 0\- l', Jfm. Feb.

._-- - - - - - - - -

"Fre", 2G. 31.
-;lcactO\Yc' 2G. 31. 

(i\ ",ta

(j. 

:H,
tiom).

2. 

.,.

:2, J, 

- -- - -

1 "Exclusiy€. of mont.IJ-end flllowance.
Exc' pt for j!15S, when tJIC price per i'alloll was 30.

In!ol!J,,j:ol1 frow ex 1507 n , :!4.i

, :!. , ::.

, 2,j8 , ::50 1517 B . '243, j4' B: Rx .j.
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As we1l be ecn from the table above , t.he price charged 1ferl'Y
T,vins by the respondent was .8 cent lower than the price charged
other Esso denIers. The price charged by ?tIerr,\ Twins) however
was two to fonI' cents per gal10n below the price charged uy the
other Esso ' c1eil1l'T . )Ierry T,VI11S gallonage increased sharply from

OOO gallons monthly to 32. 000 ga, l1011s. The Durke & IJiras gal
luwlge , as well as the Xix on and Fresh :.reaclO\y ga.llonage deereasecl.

hat is lacking jJl the record of this pl'oceecliug, hmye,- , is ehc1ence
t.hat snch c1eCl'eil e ill gnllonnge WHS (lue to the .S cent 10lV81' price
charge,d :.Iel'Y Tn- by the respondent. That. the c1ecl'cnse. in gal-
lonage was due in pnl't. to the t,vo to foul' cent 10\," e1' prices charged
by )Ierry T,,-illS is pos;ible amI perhaps prolxlble. The recore! , how-
ever, does not 8hmv the respondent's responsibility for the, two or
four cent clifferentinl ill posted retttil price. The only responsibility
it ,you1d appear resting upon the respondent was that w-hich could
reasonably be nttrilmted to the .8 cent pel' ga.llon allowance given
3Ierry Twins

, ,,

llich in turll \yould presumably enable :\Ierry T,,'ins
to post a price 10\\-er lhrlll those other stations by OIle ccnt. per
gallon. Such a clitlen-'l1ce of ODe cent per gallon in retl1,i! po::tecl
price , hO\\-eYPL ,'ifl of no significance to the (lenlel's qHe tjoned con-
cerning jt ('II' 1282. 18D:2) 1422).

75. It is concluded .'nd found , therefore , that the diffel'ence in
pric.e charged :Ue1'1':'- T\'ilns by rC ipondent. amOtlJtjng to . 8 cent per
gallon , in effect 1'1'oro H ) to 1062 snlS not , an(l cOlllclnot be , reason-
ably causative of ftn:i- ig-nificant or substa,ntial competit.ive injnl'Y to

the Esso stations allegedly competitiye with ::lerl'Y Twills ill Queens
County, K el'l York.

VI. .

.:.

ffl' mativc Defens

76, Hespondent o11pl'hl C'onsic1erflble testimony and dO('llmentary
e1'idence on seH' l'nl nftirnwtin', defenses. Ina m11ch a Jny rlispo:-irion
of this ('ase : In 'd npcn complaint connseFs fail!LJ' C' to dPTC'lop jli'/-ma
fucie evidenc(' of '( iobtion of the n,obinson- Pnrmnn \.ct , makes a
detailed analysi of rhe ninl'l1mtive defenses ml1Pc(, S;1l'Y: 110 conclu-
sions ,\'ill be reached OIl them ill this decision. It is nen:'l't!leless,
desirabJe t.hat somp comment be nwcle inasmuch as the iS311C of
affrmative c1efe1l3e 

:, 

not free from doubt.

A. The JIeetin 'I Compctitiun Defe'nsc
77. In connection ,yjth the :.Jel'l'Y Twins case, :\11'. S11SSJll:11l j an

owner of tJ1Ot. St:tiolL titlE'd that he W;1;: forced io 10ll' Pi' his p03ted
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price to meet the lowe.r price posted at a neighboring Shell statiOl),
operatecl by " 1IIr. Kaplan ('1r. 2180 , 12(4). 1111'. Snssman thereupon
requested all allmva,nce from the respondent stating t.hat :.11' ICaplan
'vas receiving an allowance from his snpplier , Shell (UX 18). Ir.
Sussman further stated that Kaplan had toJ(l hirn t.hat lre (Kaplan)
ltful recci,-ecl such an allowance from Shell. An offcial of the respond-
ent testified that a salesman of t.he responclpnt, ft I!' . ,Vi bon , m-pl'-
heard Kftplan s eonversatioll with Sussman (1'1' : !)47-4S) and that-
haying satisfied himself that Kaplan 'vas in fact l'E'cei' ing" slIch an
n.ll(rwance~ the orTicinJ negotiated the 0.8 Cf'llt. ailow:lJlce to ::Jel'l'Y
T\yins (Tr. 2190- , 2653 , 3060).

78. Salesman ,Vilson did not testify, nor did )h' . l npha or fln
Shc1l represe!1tat.'- concerning the alleged al1o\Y;lIIC(' g'lH'll 1\11'

I\c1plnn.
70. ..\bsent such cOlTobora60n , there remains ('on iderable doubt

of respondent's claimed good faith in meetillp: Shell's c0l1petitiY8

allowance to I(aplan. ICaplan s lower po,'3ted price , in and of itself
,'ilS not suffcient to justify such a cOllcJusion since at least one other
Hmnblc c1ea.le.r posted the ame, price as Kaplan \', 'ithollt getting

sistmlce from I-Imnhle ('11'. 26(9).
SO. In connect.ion with the Frombcrg ca c. :\Ir. Fj'umbel'g had

cmnp1ained to the respondent of price cutting in his fll'Pll (1"l' j98L
4057 , 4083). An ofIcial of the respondent t:e tified that it was com-
pany policy to obta.in proof of assist.ance granted to n dealer s com-
petitors from their respective suppliers before allowing any assista.nce
to the complaining (lpaler (Tr. 3004). X a documenhllY proof of such
competitive price allo,vance affeet,ing Fromberg was otfered i11 ed-
(lence~ nor did respondent call to the stnnd its sale::mea wh(J im-esh-
gated the competitiye situatieJls affecting Fromlw.rg :lud who "'ere
responsible for the conelllsion that Frombel'g: s competitors were

rcel, ing assistance.
81. Here , too, the jsslle is not frec from doubt \\it:hout the COlTOb-

orating proof that could haye been ofi'

D. The Cost Just/fication j)efC1l.,
S:? This particular rdfirmative de.feuse is impossihlp of analysis

an(l c1et,erminat.ion ,vithollt an extensive discussion. Thl' ma.ior part
of the evidence in this ease, both oral a.nd tlocnllC'l1tary. inn)lves
1:1i;; 1ssnc. The Appendix filed by complaint. cO

, ,\.

hich cletaiJs
their position in this rpspect , is nctna)1y longer til:\ l the propo::ecl

findillgs ~ ('on('lll;ions order, arl(1 reply to n:spnnc1(' !lfs proposed Iincl-
ill!_.!'; eOlnhinecl. Tn vie,\ of ths l:mited tiJle a \' flib,hk tn Jnc for the
\Yl'itlJg of tlJ1S decision , and in "ic:," of the upel'flni!y of a c1etennina-
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tion of this defense , only a mention of certain doubts in c.onnection

\\-

ith this cost justification defense '1'i11 be made.
8:3. ::11'. Field , a partner in t.he accounting firm of Price \Vatel'-

hOl1 Co. , \ras retained by t.he respondent to make a cost st.udy to
cletermine the savings in cost inc.lIned by the respondent in its sales
to :J181'1')' Twins , as against the Burke & Piras station and elelT
otlwl' Ilumble stations in the general area ~ which had been llalled by
complaint conllsel as '; disfavol'ecr: c.m:tome.lS ('11'. 180:2 332D). Three
entegories of expense ,vere identified: (1) Joaned cleliyery equipment
expense , ,yhic.h includes depreciation as,vell as nmintenanc.e and
repairs on delivery equipme,nt: (2) district sale expense, w-hic.h in-
c111cles salaries and expenses of salesmen concerned ,,,ith service ta-
tion actj\'itie~ , fUHl (3) area marketing expense \\-hic.h includes sal-
aries 1nc1 expenses of persoHnel at tho area offce lo\-el who super1'i
the activities of the District aJes oIEre. H.espoJldenfs Exhibit. ;")6 A
found t hcse costs to he:

:\leny T\\iJlS 12 Dealcl" Bmk & r:m

LO:llH',l cldi\"lTY equipmellt eXjJl'I!c'l'
Dic'trjct sale. expen"e-

___

Are:1 'l rketil1g exppn"f'

so. (JOjO

. OOO

. 0001

Dollrn.'per qnl/rm

so. 0042
. (lO:?1

0007

so. 004f:

. OO;?I)

a007

TotaL -

---

0013 0070 . ()07;

8-4. Subsequently, RX :'"G 13 WH:J ofTel'ec1 , snppJa.nting nx 3(- A by
ec1ueing the Joanec1 c1e1ivery eqnipment expPllse for the 12 c1eaJers

from 0042 to 8.00-41 , thus lowering the total for snch 12 dealers

from 8.0070 to 8.0060 (Tr. 0906-08). Thereafter , responclent oilered
HX 56 C , supplanting H.X 56 B. Respondent Exhi.bit 56 C waEO J'C-

cfiycd in C\- ic1ence and R.X 56 13 \HIS thcn rejected (Tr. i390D-I0).
3. In R.X 5G C, the total cost for :J1erry Twins, the 12 dealers

and Burke & Pints remain at $.0013 , 8.0069 , and S.0075 ~ respe(', tiyc1y,
as rat.c1 in RX 56 B. The total Burke & Pints cost of $. 0075 , how-
PH' l' is increa,se(l b

y $.

0040 for sales expense aml by $. OOOS for de-
lin' - cXlwllse, lor a tota1 of 8.01:23. The tot.al 1:2-station cost of
nnCiD is incre.asec1 by $.001G for cle1i\Tel''y expense , for n, total of
nO:S5. 'Thr e last additions ill costs :Co!' the 12 st ltions~ as well as for

nnrke &, Piras , were fulc1e.d to RX ;")6 C lJy :J11' Field , baf'ed UpCll

t;w testimony of :.11'. COllrt-ney ccncerning additional sHying's. TIlP
rlc1diriOlwl sil\. ings. hO'H' , Iyere not reflected in the rC'spondent's

1;001-:-' amI records. )11'. Courtney simply h:stifie,d that such savings
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accrued in their normal operations and because of the diflerence in
effort and time expended with these stations in these respects ('11'
3(;85-89). At another point, h01ye\' , Mr. Field stated

, "

If I had
no evidence. of a cost c1illerential from the original books and reGords
it ,vauld be my conclusion that they should not be inserted into this
cost study as a differential" (Tr. 3881).

86. There is , therefore , c.onsiderable doubt that the cost difI'ercn-
tinls added to HX 3(; C by M1' Field and based upon the testimony
of ::11'. Courtney call be accepted.

87. There is also some doubt that RX 56 C, even exclusive of the
Conttney-adcled djfIel'entiaJs ~ is ac.ceptablc.

88. The 12 stations used in the cost study and ,vhose costs -n- Cl'C

averaged in HX D6 C varied greatly in their sales volume, as well as
their total expense. The sales volume ranged from a 10\', of 13 3:20

gallons to it high of 1,lc1-8 OOO ga,llons. The expe,11ses ranged from ,l-

low of .43 c.ent pel' ga.llon to a high of 5.69 cents per gallon. 1\e-
sponc1ent Exhibit rj6 C merely sho\'s the. total of n 381 282 gallon:;
at an ft\'erage cost of 60 cent per gal10n (CX 971 A-I). Such averag-
ing of gnllonage and costs may be questionable when e.nployed 1'01"

dealers ha\"ing such extreme differing experiences (See 8. v. Borden
Co.. 370 FS. 460 (1962)).

SD. Respondent Exhibit 5G C also mingles flctual costs wit.h HY-
t:l'age costs. The Burke &, Pinls equipment depreciation is nctual since
l1ch company-owne(l station costs are maintained on that basis by
Imnble. The j\'1er1'Y Twins station and ten of the 12 stations in
nx 56 C , hO\'ever , are noncompany-ownecl stntion~. I, or such sta-
tions , 1\11'. Field used equipment deprecia.tion calculated on an ayer-
age unit cost of both ne\v and used loaned delivery equipment.
:\1 r. Field admitted this cost to be 10\ve1' than the actual cost \\ hic:l
''as used for the eompany- m'lnec1 stations ('Ir. 3331- , 3340- , 33:3(j

)70 j;J7;) , 3378- , 3633 , 3880~ 3891). Sillce )lerry 'l\vins was not

a company-owned station , but senne of the 12 stations (including

Burke &: Pinls) \yere , this \youl(l lUl\-e the efIect of raising de.precla-
tion costs for the 12.

no. A\Jthough the j\lerry T,vins station 'VflS engaged in the s111e of
gasoJine a Imost to the exclusion of all other business , the Burke l
iras statjon~ as \\ell as the 11 others in the stu(ly, dillere.d in that

they dcriyed l sllbstantiaJ part of their business from acti\- it.ies othel'
than the sale of gflso1ine. As a eonseql1encc~ these. stations hac11ofllll'l1

equipment from l'esponc1cllt snell as ljft eOlnpre sors, lube ill1d

kerosene outfits , an(l Flannery sy tems 011 \yhich eql!ipment depre-

ciation \V lS charged \yhich entered into re pOllc1l'Jl! S cost of d()ill
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business with snch stations. The Jerl'Y Twins station IHHI EO f:llCll
f:quipment , but was nevertheless an admittedly highly succe.s3i'ul gas
station. As the, basic comparison bebyeen JUerry T\vins and the 1:2

disfavorecP srations concerns responclent:s cust of selling ga olille
to these stations (not oil , kerosene, or lubricating services), there lHHY

be some doubt that the equipment which :.feny Twins founel Ull-
necessary to its successful sa.le of gasoline should be includell in ,l
comparison of costs. Eliminating the deprccintion of such equipment.
,\"hich ,,-as charged to the 1:2 " disfavored:: stations~ ,yo1l1c1~ of cour.oe

substantially minimize the higher cost of selling to them.
01. Included in the respondenVs cost of doing busiJlPSS with tile

:;2 "disfnTore(F stations W(1,S the cost of dismantling flJlc1 rpmm- iJlg
equipment at the three Fresh JIeaclows garages which ,vent out of
business during the period of study involvecl. There is considerable,

doubt that such extraordinary and nonrecurring costs are properly
incluclable for purposes of determining the respondent:s cost of sell-
ing gasoline. Exdnding such costs ,youlc1 lWTe recluced the respond-
cnes cost of doing business \Vith these three stations by about. 50

percent (CX 971 A- , E , E- , and E-17).
92. 'Vith respect to the district sales expense and area, ma.rketing

expense categories of cost, it appears that certflin allocations a.Jlcl

a::sig11ments in arriving at the figures allocable to each of the sta-
tions inyolved yere determinecl on t.he bn. sis of a so-called Bi11n SllJ'-

"Py. :JJr. Binn , an employee of the respondent , not othel',vise identi-
lied , macIe a hHly of fOllr 01 the en' ll salesmen invoh' ecl and tite
time spent by them in their various ftctiyities in 10;57. ,Vhether these
four we, re sufIiciently n present.ative of all is nnknmY11. J11'. Binn did
not testi-:y: although he is still employed by t.he rcspondent. Tlw
b:lsis for his selection is unkno\\n. ,Yithout s11ch background infor-
mation : it is impossible to assess the va)iclity of the Binn survey used
by :.11". Field (Tr. 4968-73).

GB. FinaJly, tIH:. pel'ioc1usecI by respondent for the cost stucly Ulay
be questionable. i\Il' Fie.l(ll1sec1 the 2cJ-- rnonth period t.llting July l.
ID60. The . 8 cent nllowance by the rcspondent io )'le1'1'Y T,vins com-
mencec1 nine months earlier, Oll October 1 ~ 1D3D. Det,veen October

j ));')(1 and tTnl)' ID(-;2 , the gallonage at. Burke 8: Pil'flS declined sig-
J1iii('l.llt1 T "dli1e that of ::Iel'ry T,\"ins skyrocketed c1l'amatieall

(Table Y 811pi'(). Since the total co::t of doing husjlle::s with each of
these stations W, lS cli,' ic1ec1 hy its galloJ1nge , o)mne to al'.'i,"e at :1-

iotn1 cost. pOl' p:nllon fol' eneh , the net erred of using the 2 month

rC'rjOll enc1ing .July In(E , WilS to diminish the cost or doing lHlsinrso:
with )Ierry T,viH ;. Thus : although the ndditionn.l cost 01 clojng bu;;i-

11--
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nes:: \yith 13urke & Piras during the selected 24-month period
,nllOl1lted to .G2 cent pel' gallon ac.c.ording to HX :36 C" the c1ifi'ercnce
\voldd have been only .26 cent had only the year 1050 been used , 01'

j,ci+ cent. pel' gaJlon had the 2-l-rnonth pcriod ending .T uly 10Gl been
1bCd ( ee Ti1bJo XIII 01 COlnplaint Conn ers Proposed Fin(ling
H could be argued t.hat the use of the 24-111ont11 period ending .Tuly
H)G tends to .iustify the alleged di cl'illillatioll by the fruits or the
di::, llinatioll-that is ~ the change ill gallonage bronght nbont 

(: c1illerenee in price.

C. ('o1iunls8io'/ Pi; ecedent
Perhaps the most pel'snasin'

, (:

a-mrmative defellsP al'gl1ec1 by the
pon(lent is the nttitmle of t.he Commissi01l as pnh1icly declared

jn Anwi'ican on 0mpcmy v. Federal TiYlcle Commission 325 F. 2d

WI (Tth Cir. J 8m)) cert. den. 377 U.S. D;34 (lD6+), and the IOllr oil
Pure Oil C()1npru)?!: Docket Xo. ()6 JO eGG F. C. 1336J, The

TCcm8 Company, Docket Xo. OS98 (06 F. C. 1330J, Standard Oil
Company (IndiClna), Docket No. 7;367 COG F. C. 133GJ, and Shell
Oil Cmnpany, Docket 1\0. 8537 (6(-5 F. C. 133GJ. In these four oi1

cnscs : the Commission dismissed the respective complaints that had
IJepll issned. A1t.hol1gh the reasons for the clismis:,m1s are not neces-
arily apropos , t.he conclusion of the Commission in these four cnses

may be. The Commisoion he1d (66 F. C. 1488J:

Tbe Commission 11D tbis (late announcf:ll the i11itiation of a broad iUQnil'Y
i!Ha the prohlems of competition ill the marketing of gasoline, Orders to cease
\11(1 desist entered against a few oil companies-orders which would pl"ohalJl;;
not l1ecome finBl , if at all. until completion of lengthy reYie\y proceedings iJl
the Federal COlll'ts of Appeals fllld the Supreme Court-COllhl Ilot vrm- it1e
camIllel!" or effediye solution to Uw competitin, problems of tllL ,

::-

n::Oline in-
lln::tr;;. It ,,-auld rlllpf'Br to lw marc desirable , from the standpoint of effectiye
;)llministration of the law . that the COllllllis,,:ion concentrate its 1Jece"sftri1y
limited l'eSOnl'ces on a compl'chensiye industry-wiele approach to the problem.
of competition in 1he llHl'keting of gasoline.

In the American Oil Company case, Upy' U, the Comrnlssion had

snec1 fl cease fl1(l desist Ol'c1e1', Commissioner Elman dissenting., On
appeal , the. 7th Circuit COl11'1, of Appen1s revel'sed. The Commission
then petitione(l for a "Tit of cCl'tion1li. In the, peiition. the Com-
rnj ion listed the instant. case as pending beforE' the hearing exam-
iner n.n(l flS one of seyeTfll cases " in\' olving pricr? discriminations
'lo"\ying out 01 retail gasoline price. "\yftrs cnl'rent 1

- , : , : ,

, a l1wiol'

11fll't of t.he Commission 5 Pllfol'CClnent actl,cit ies lmc1er Section :2 (:1)
nf the. ChytOll \ct. " The Commission identified tl11' ce snch " form:d
(,:I e::. :: one heing t,Jl( instant proceeding an(l tl1c other hyo being
the 1'P, "I'(18 anc1 Sli!?Z7 cases refclTcc1 io abon.'. It declared that t.hese
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(':l e.s are ';al1 based 011 the same the,ory of injury to eompetition
thnt. i inn)l\Tec1 in the prpsent case (the AlIwf'ican Oil easeJ . ~: It
puinted out that these '" rcspondents .

. . . .

. all do business in the

5p\'enth Circuit :' that "Reyiew of any orders the Commission may
enter in those cases is almo t certain to be sought ill the Seyenth

Circuit," that "that court , fo!lo\':ing its decision ill the present ease
\.llerican Oi1) ~ '\yould undoubtedly set aside any on1ers " and that

The de.cision beloY'i , if allowed to stand

, '

wi11 become the definitive
jndicial ruling,

,Yirh the denial of the petition for writ. of certiorft, , it 'Y01l1c1

nppenr that the COHunission has confessed its inability to issne a
ccase a.nd desist order in these cases. Indeed, as pointed out abovc
the t\TO other ca.ses , mentioned by llalle in the petition , have already
been dismissed by the Commis ion.
'1Jw hearil1g examiner recognizes that a dismissal upon these

gl'onnds is more appropriately ,,- it-hin the jurisdiction of the Com-
JlJ.ission tkm of the hearing examiner. No opinion, t.herefore, is
pxpressed ,,-ith rE'specJ to the propriety of sneh action hcre.

THE ,,\PPLIC.A!_"LE LAW

The Hobinson-Pnhllan Act makes it unla"\vfnl for any pel'son to
discriminate in price uet,vce.n competing purchase.rs of like goods

,,-

here the effect of such disc.l'iminntion may be to Jessen Gompetihon
sllb tantia1Jy or fend to crente a monopoJy ill any line of commerce
(151 S. Section 13(a)). To establish a 

7wima facie iolation of hw
in this proc.eec1ing, in,'olying a sec.ondary line (buyer) injury, it i
necessary to prove: (1) sales by respondent of gasoline of like grade

and qua,lity to two or more competing dealer Cl1stomE'l'S at c1ifl' erent
priers, (2) actlml or probab1e substant- in.l ndW'1'5e efi' ect 11pon compe-
titioll and (3) the price rlifFcl'ences ,yel'e t11e canse of the adverse
cornpetitiye efI'ect.

Complaint counsel stl' ess the language of FHlo' a1 Ti'(de C'onunis-
.'ion v. JI01'ton Salt Co. 334 U. S. 3i (1048) 

It wouhl !:!TentJ ' haJllicap pffpetin' enforcpllent of t!w Act to l'rqnil'e tesli-
mon:- 10 .sho\': that which \\ e !ip!i(,'e to 11(' l'lf- e,. j(lp1l1, w:mpl." tlwt ther!'
s il " l'ensonaI1Jf' JX)SsiJ1i1iir " t11:1t (.ompl'1iti()1l m(l - 11( 11(1\e,'se1:\. nffected 
:l j'i':ldic(' 11J1(11;1' ' \'11ie-1t 1l'1lnf9e1nn' s ilnd proclw'pl'.' sell i- hpil' p:oorls to
SO;J1' ellstamp)".S snl1:-t mtii111 \- eJlPi:jJPl' tl1il!1 th('

\ .

'll Jj1;e , OOClfO to the COll-
rJ(t i1ol' " af these C'usi"mlPl's. Tl1i." sJJawin;:' in i!s('lf is snfIe-ipJJt to jl!,stjf ' (J1l"

("Ollc!lJS10n tllilt 1!1t' COJlmis:,ion ", finding's of iJl inl' - tn C'ull!wtitioll f1l(' adf'-

(In:1t\ - H1P11ortNI by cyid n("2.

If. hmH'YCr, the. llnn';('li:' Oil (lerl i(Jll. SI' pi' , ns,

connsel han :ta!ed, '; thc dcnlliii,-e :imlici:11 ru1illg,
COJjlJn issioll

l'C:J rnen t
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of the 111orton Salt language in the light of the American Oil de-

cision is arranted. In the American Oil case the Court of Appeals
fJuotecl AnhC1l8el' J-U8Ch Inc. v. Federal Trade C0'imi88ion 28D F. :2cl

835 (7th Cir. , IDGI), "\\"here the court ruled that price discrimination
cloes not. , per con::titute it yiOlatiOll of Scction 2(a). The price
dis('rimination ~ en n if slibsUllltiaL mnst be capable of raising a
n-' asonflble probability of substantially lcsspning the ability to COlll-

te. The court in the AmCi'lCan Oil e. ",'cnt on to point out t.ut

the Jlol'to'l Salt decision illyohe(1 a discriminatory pricing SY2tell

which ga\'e buyers of large quantities a ;; lmilt- , routine and per-

mnIllnt price advantage oyer smaller l'i\- aL:. The court concluded

that " there llU;;t. be omething 11101'2 than 8n essentially temponny
minimal impact 011 competition and probatiye analysis must revei
fl cflusal relation behveen the price discrimination an(l an actual 01'

l'esonabl:y probable injury to corn petition in the context of the factual
situation inyohed.

In the Cal'olinas~ the price difi'cl'ences created by the re, sponc1eJ1t

mong its dealel's ~ assuming they "vere competitive , "yen: not part 01

it continuing discriminatory system ~ hut \\-ere intermittent and usual-

1:v of insignificant prOpOl't1ons. rlHlel' these ('il'cnmstanc(' ~ it "Y,lS not

sl..fficient to prm-p a ima facie violation of Sl ction 2(a) t.o Inerely

hmY t.hat a price di11ercnce existed. Competitive injury could not
be inierre(l from thaL fact alone. The additional facts brought out
in connection ,v1th the Carolina dealers negated any rea Olhl1Jle

proLmbility of competiti,-e :ll ury.
In Nc'\v York , the situat.ion appea.rs to 1w somewhat c1ifrere,nt, In

the, CilS8 of Fr01nbcrg, the price diJIcn:ntials V;Cl'C during much

Inng r and uninterrupted pel'iods of time than in the Carolinas. In
the ca e. of :Me,l'ry T'\vin: ~ the pl'ice clificl'ences were continuous for
more than t,,"o ye:n's. For the::;e e'\v York stations , it appears rt',-l-
sonable to a,pply the. rnling of J/ol'ton Sf/U. Bnt even hel'c ~ the. bare

price, c1itrel'ence is insuiIcient. The court in that. case, found that tIle
manllfacturer price discrimination res1.1ted in " price. c1iffcl'enria1s

bet,\Yf'en competing pllre11:lSE'rS 8ufficie,nt to ill,i'uu/ce thciT F'da(r;

lJiice. In :JIerry Twins, hmve,,- , the price cliiTerence of .S cent pel'

gallon "' as not sh()'vn to be the cause or the itlel'::Y T\vins~ l'e 11t

pricE , which was two 1:0 four cents pel' gallon Imve.r th8.ll their COli1-

pe.titors. In(leecl , the . 8 cent cost differenc.e could be , presmnalJl:

the cause of a one eent dit1el'cntial in retail price" But. sueh H retail

price difierential vms not deemed suflicie,nt to nfrect competiti

ac.cording to thos,e very dealers '\vho "vere allegedly 111nt. X or did 1 
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clill'erenc.e in retail price diyert bnsiJles fl'Oln the :Merry T\Vins
('(jmpetitors as far as this record indicates.

SimihlTly in the FrombeI'g case, 110 antieompetitive efIects we,

lw'Yn. In fact , the record estab1i::hec1 during the case- in-chief dem-
onstrates the contrar,v, "with Fl'omberg s s;lles declining flnd those of
it.-- ( ollpetiiors rising.

SOl' can it be argued that the nJJegcclly " fnn)rc(P dealers profited
by the price, difiel'cnces. Sinc.e the '; fnvorecr' dealer received the
preference in pl'ic,e only to enable him to 10\yel' his posted price , he

no bE'tter off wit.h the receipt of snch preferential pl'iee than he
'0, :2 witJlOUL In -fact , his margin pCI' gallon was usually less under
the prefercntial price treatment sillee an .8 cent preference resulted
in ; onE' (',ent reduction in his posted price, and a 3.3 cent pl'eferenc.e
rt.':11ltecl in a four cent l'ecllletion in his posted price. The only
hEnefit tlHlt the rcripie.nt of such preferE'lltial price tl'eatme,nt eould
possibly ha H', ,voulcl be as a result of increased gallonage due to
hi" Jmvered posted price. This , how('\"el' did not oecur -in the From-
l'1rg case. Although it did occur in the ~Icrry Twins case , the evi.

rlPECe. is lacking that. it caIne at the expense of the "c1isfavorecr' Esso
dealers , 01' that it was due t.o the . 8 cent price preference ns dis-
t-inznishccl frOln the two to fonr cent pump price c1ifl'prentiaJ in effect.

ORDEH

is on1('' That, the complaint De, and the

cli-.nlissecl.
same 11E'l'eh:v is

DECISfON OF THE CO::DrISSION

The lH:,aring rxnminer on l\Jarch :-H. 1065 filed his initial decision

cincl order dismissing the, c.omplaint. The, effective date of t.he initial
rler'i.sion 'vas .

"j-

ayed b:v t.he Commission s order of April 30, 1865.
The, Commissiol1 has now considered the mnt.er and determined

tll1H, the initin.. decision should be. modified and adopted as amended.
\.cc.on1ing1:v, It 'i8 oTde.l'ed That the initial deeision be modif1e.d by
'iking therefrom thot f'cHon on pnge DG5 beginning ,yith the phrase

;; As will be pen " Hnd eneling- with the phrase " to the dealers questioned
roncerning it. (1'1'. 1:29:2 , 130:2. 12:2)' and that. portion of the initial
c1eeision hcg-inning on page. D70 ,yith tIll lwading " C. e()Tn llr;. 8'imj

Precedenr ancl e.JlcliJJ t on p:lge 07: with the phrase " differential in

effect. "
It is f1/1'tl1e1' 01'deTf'rl. That. the initiciJ cl('('jsion \ as modified , he, and

el'e.hy i . adopted a:: tllf, deeision of the. Commission.
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I). TlIE J\IATTER OF

WE:3T CO 'cST CLAIM AD.Jl:STEllS ET J.

COXSENT ORDER, ETC., IX REGARD TO THE ALLEGED VlOLATIO:r"" OF THE
FEDERAL TRADE CQ:2DllSSION ACT

DfJcl:ct C- 9fiJ. CO!i/phriilt , JUiJe.1. 191).-)-1J('-,i. 'i()!I . Junc 1. Jii/).

Con,':l J1t order n' (lnil'in ' a I,os .. ngelfos. C llif. c()l'por:nion E'Jlg:ng:t;d h t111-'

1H1."illc.ss of pl1"Chnsing' watcrless (' ooJ"nnp. tools. l'nrlio:c; . .lc\Tl'1J':I, \vnt('ilt:,

:,.

;jnd otJWl' llH' l'('hnllc1i."e from nWJJlfactun' r.s a1Jrl nPJ11iers amI selliniC' ,"11('11

llWl'clJ:UHlise at l' etail for their own lcconllt, to cease llsing the term
Clnim Adju tel' " n.-- part of their (:orpol'fltl' name , thereby J:lisl'C'j1l'f:"E'l1tin

::.

iJlft tiley firE' liquidator.'" Ol authorized ad instcl's ('ngnged in t11e ,:alp nf

distl'' !.;s l1f'l' chanclise for the f1111pose of settling; claims, flH1 falsel;) l'epre-
senting' the gn:1r:llJtee 011 certf!in wntcJlf'S,

COJIPL.\IXT

PUl'suant to the pl'O\-isions of the FecJel'fll Trade Commission Act.
and virt.ue of the allthorit , vesteel in it by said Act~ the Federal
Trade Commission , having- rcason to believe thflt ,Vest Coast Claim
\cl il1StCl'S , f1 corporation , anclAlan Grahm , S:l1n Stone flnc1 Hnth

(:;rahm , iJldivic1l1al1 - and as offcers of said corporation , hereinJ.fter
referrecl to as respondents : have violated the prmrisions of sflifl Act,
,u1(1 it. appearing to the, COlTnnission that a proceeding by it in pect
t he.reof would be in the public interest , hereby issnes its compl lint
slating its chal'gesin thA.t respect flS follows:
PXriAGRAPH 1. Respondent

,y 

cst Coast Claim Ac1justers~ is a cor-

pOl'tion organjzed existing and (loing business under and by ,-il'tlle
of the laws of the State of California ,,-ith its principal offce 8.nc1

place, of business locnted flt 5176 Santa ?\1onica Boulevard in the
city of Los Angeles , State of California.

Responclents Alan Grall1n Sam Stone and Ruth Grahm are ofEcers
of said corporation. They formulate , c1irec:t and eontrol the acts (Inc1

practices of said corporate respondent , inc1udjng the acts and pn.
tices hereinafter set forth. Their address is the same as that of the
corporation.

PAR. 2. Re~pondents are no'Y flnd for some time la.st past l1;ve
heen enga.ged in the aclvertising~ sn.Ie and distribntion of waterle.
c.ookware , tools , radios je,\elry, watches~ and other articles of mer-
c.han(l1se t.o members of the purchasing public.

PAR. 3. In the course and conduct of their business respondents
HOlY cau e and for some time last past hflve eaused , their products
,-.hen sold to be. shipped from their place. of business in the Stflte
of California to purchasers the.reof Jocatec1 in various other States of


