
1326 FEDERAL TRADE- CO:YIMISSION DECISIONS

COllplailJt Gi F,

directly or through any corporate or other clev ieo in connection \\ith
the offering for sale , sale and distribu60n of fooa or any purehasing
phm involving the sale of food do fortlnvit.h ('efl e a.ncl desist from:

1. Disseminating or causing to be. rlisseminflterl any acln:

tisement by means of the 1)"nite(1 States nmils or by any means
in commerce, AS " comnlerce" is clefinl'c1in the Fec1cl'nl TnHle
Commission Act, "\\hieh advertisement contains any of the repre-
sentations or misrepresentations prohibited in Paragrapl1s 1

through 5 inclusive of Part I of this Order.

2. Disseminating or cansing to be disseminated any Ilclyer-
tisement by any means for the pnrpose. of inducing or Iyhicl1
is 1ikcly to inclnce c1irectl:v or indirectly, t.he pUrc.hflse of fIny
fooc1 or any pl1l'chasing plan inyoh-in g' food in commerce. , flS

commerce, ' is defined in the Federn 1 Trade- Comllis ion Act

\vhich fl(lycrtisement contajns any of the representations or mis-
representat.ions prohibited in Para!2Tnphs 1 t.hrough 5 inclw;iyc
of Part I of this Order.

It is fm'thr'i' Ol'dei' rd. Thnt the l'espoJl(lents hen,in slul1 , ,yithin

sixty (60) (by:; after service upon them of this oHler, file with the
Conunission a report in Iyriting settinp' forth in detn il the ma,nner
and form in 'which t.hE' ' hnve. complietl with this order.

I:: Tln- l\I.\TTEH OF

THE LOVABLE CmIPAKY ET AL.
ORDEH. OPIXI()X. ETC.. l",T HEG. \lm TO '11-IE ,\LLE(il' n VIOL.\TIOX OF

FJ'. 2 (c1) OF THE CL.\ YTOX _\CT

Doc/\ cI sr;, :!o Cr)mplaint , Apr. ,'i . J,cHL'- Dcf"sir!J, .Tn/H' 2.r , 1.Q().j

Order requil'ing fin AiJaJ1tn, Gn, Innllllffldnn' r flml di"trillntol" nf 'I-
'Ienring apparpl, "11ell f1 braf'siere", gil'dlrs. jlR.nUeS flIHl n1lwl" related
In' octuets. ,,-itll annual snIes of appro:ximatel

. $

OOO OOO, to Cf'flSe yjoInt-

jng Sec. 2((1) of the (,1n:-ton Act, 11 ' jJflying I1rOInotionnl flnd n(1yertisinc:

allmnmces to SOJIe C\tst()1l-'1'S \yHllOllj mnJ.:ng sHcll pn mpn1- s aYililahjp (11

J1roportionall - PfJl1Rl terms to fill otlWJ' ('omppting Cl1s10TllTf'

CO)lPL.\ IXT

The Federal Trnde Commission. hay 111 ' reason to be,Jjeve that the

parties respondent. 11nllec1 in the caption he-rpof, anrl he-reinnftE'l'
marc part1cnlnI'l)' c1esistnfltec1 fl11c1 deseribec1. hnve violfltecl :1nc1 are

nO\ yiolntinp: the provisions of snb cction (rl) of Section :2 of the
(,l8. toll Act (r. c. Title 1f) e('. 13). as fllnenc1ec1 by t,111 Robinson-
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(k) "Home Economists" or other formally educated and
trained individuals will assist purchasers of respondents

freezer-food plan in planning their food orders;
(I) a trade-in allowance of $200 will be given with the

purchase of a new freezer or refrigerator-freezer combi-
nation;

(m) such products or any part thereof arc guaranteed
in any manner unless the identity of guarantor , the nature
and extent of the guarantee and the manner in which the
guarantor will perform are clearly and conspicuously clis-
closed in immediate conjunction ,vith any such represen-
tation;

(n) the freezer or refrigerator-freezer is a commercial
type or built to commercial standards;

( 0) all foods ordered through the freezer-food plan carry
an unconditional money-back guarantee; or representing
that under any other money-back guarantee that any ar-
ticle or articles carry an unconditional money-back guaran-
tee unless respondents are able to establish that such is the

fact;
(1') a member of the freezer- food plan is eligible for a

Caribbean Cruise, 8500 in cash, 100 000 Green trading
stamps or any other award for which such persons do not

have an actual , fair and equal chance of winning or mis-
representing in any manner the benefits to be realized by
purchasers participating in respondents' referral plan.

3. Misrepresenting in any manner that the meats supplied
to purchasers of their freezer-food plan have been inspeeted
and graded by inspectors of the United States Department of
Agriculture.

4. ::1isrepresenting, in any manner, the minimum monthly
pbns for, or the kind , quality, grade , quantity availability, or
price of the food or food products offered for sale by respondent.

5. l\Iisrepresenting in any manner the savings, cost of pur-
chase or trade-in aJlmY l.1('es granted to or realized by p111'-

eh;) st'rs of rcspondents : freezer- food plan.

PART II

It is f"rtheT ordeTed That respondents Home Delivery Food
Serdec. Inc. , a c.orporation , and its officers and Bernard Brodsky
and Abraham J. TeveJov, individually and as oJIcers of said cor-
poration, and rcspondents' agents, represcnt.atixes and employees
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tion or in consideration for services or facilities furnished by or
through such customers in connection with the handling, offering
for sale, or sale of products sold to them by said respondents , and
such payments, sometimes hereinafter referred to as promotional

allowances ere not available on proportionally equal terms to all
other customers competing in the distribution of their products.

PAR. 5. Included among and illustrative of the payments alleged
in Paragraph Four were credits, paid by way of check or al1ow-
anees as compensation for respondents ' share of the cost of pro
motional services or facilities, including but not limited to news-
paper adycrtising, furnished by customers pursuant to the terms
of respondents ' various cooperative advertising plans , in connection

with the offering for sale or sale of respondents' products.

PAH 6. During 1961 and for some time prior thereto , respondents
offercd to pay, and did pay, somc customers fifty percent of the net
cost of a 100-line newspaper advertisement , devoted exclusively to
Lovable products, pursuant to a "Cooperative Advertising Policy
plan and such payments were not to exceed 1112 0/0 of the customer

total purchases for a year. Also , the payments were to be made only
if the cust.omer conformed to other conditions specified by re-
spondents

PAR. 7. Respondents supplenlented their cooperative advertising
plan by a so-called "Lovable Incentive Fnnd Terms" (LIFT) plan.
The additional promotional allowance provided by this plan "as

alleged to be based npon respondents ' net shipments (after dis-
count) of only first cla,ss regular "Lovable" brand merchandise for
each six-month period , ending December 31 and June 30 , and pro-
vided in part as follows:

(a) On six-month net shipments to a store that exceeded $2500
(bnt less than $5000) the LIFT plan provided an additional pro-
motional allowance of 20/. K 0 allowance was provided for the flrst
$2500 in shipments but 2% ",as granted as soon as that fignre was
reached.

(b) On shipments that exceeded $5000 (but less than $15 000)

LIFT provided an allowance of 21j2 0/ of the amount exceeding

$5000.
(c) On shipments that exceeded $15 000 LIFT provided an allow-

ance of 3% on amounts exceeding $15 000.

PAR. 8. On or about .JanuaTY 1 , 1963, respondents inaugurated
a ';TOTAL RETAIL PR03:1TION PLA " whereby customers earned a per-
centage of the total net amount of the merchandise shipped to
them dnring ench six-month pcriod, January through June and
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Patmfl1 - '-ct , hereby issHcs its complaint, stating its charges with
respect thereto as follows:

PARAGRAPH 1. Respondent, The Lovable Company, formerly trad-
ing as Thc Loyable Bras icrc Company, -is a corporation organized
existing, aHcl doing business under a,nd by virtue of the laws of
the State of Georgia , I\"ith its principal factory and executive
offces loeatcc1 at 2400 Piedmont Road

, :!.

, Atlanta, Georgia.

This respondent mIllS and operates two subsicliaTY companies , both
factories, located in HoJlywood, Florida, called the Enterprise
l\ianufacturillg Company and the I-Iolly"\yooc1 BTassicre Company.
Hespondent c.ol'poration a.lo maintains a sales offce at 200 l\Iadison
ATcnne , NCIY York 16 , New York, which includes somc executivc
offces ancl an fj,c1yertising department.
Arthur Gnr , an inc1iyidllal , is president of the aboye corpora-

tion , I\"ith principal ofIces at 200 fad-isol1 AYenl!c ?\e1,Y York 16
Nm, York. Dun G trson , an indivi(hml , is exeel1tive yice pn sident
with principnl offces at 2400 Piedmont Hoael , R.

, .

Atlanta Georgia
and Bernard I-Ioward , an individual , is secretary of t.he samc cor-
porat.ion

, '

with principal oilc.os at 200 Uac1ison Avenllc , Xew York
, New York. Thesc individual respondents, having acted in the

same offcial capacities in The LO\ ablc Brassiere Company, cur-
rently formulatc, direct and control the policies, acts and pra,cticcs
of Thc Lovable Company, the above-named corporate respondent.

PAl: 2. I-'espondent.s arc 11 my, ftn(l for m11ny years past hnn:
been engaged in the manufacture of brassieres , girdle , panties and
garter belts 1,l'hich 1I1'e sold and dist.ributed undex various tracle
names , including "Lontble" and ;' Grachmte. " Respondents a.lso mann-
facture and sell similar procluets for pre-tecn-a.ged girls. Respol11-
cnts ' sales of these products amount to approximately 820 000 000

per :real'. The respondents sell these products for resale at reinil
t.o many customers , such as c1eparhne.nt stores , cl1aill stores , I,omcn
speeiah,y shops and dress shops , Iyith plnces of bu iness locat.ed in
various cities throughout the Unlt.ed States.

PAR. 3. In the course and conduct of their bnsiness, respondents

engaged in eommeree , as "cornmerce is defined in the Clayton Act
as amended , having shipped their products or c.anscc1 them to be
transported from their Pl'incipal places of business in the Stat. s of
Georg'-ia and Floricht to cllstomers located in t11e sa,me and in other
States of the United Stales ,mcl in the District of Columbia.

1) AR. 4. In the C011r5C and conc1l1ct of tlw,ir businps in commerce

respondents paid or contracted for the payment. of' something of
va111c to or for the be.nefit. of some of thC'11' cn ton1Cl'S as compl'l1sa-
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2. Respondents made or offered to make such allowances to S0111e

customers and failed make or offer to make similar allowances to
all competing customers; a,

3. Respondents made or oilered to make allowances in exe-ess of
the amounts specified in these plans to some customers and failed
to make 01' offer to nmke allowances available on proportionally
equal terms to other cust.omers 'Iyho competed \vith these favored
customers ill the resale a,nel distribution of respondents ' products.

\R. 11. The acts and practices of the respondents as alleged above
viobte subsectiou ((1) of Section 2 of the ClaTton Act, as amended
by the Robinson-Patman Act (D.S.C. Title 15 , Sec. 13).

.111'. Austin H. Forknet' and 3f7'. F1'tncis A. O' Brien for the

Commission.
BI1lnbeJ' g, Singer , Ross Om.don by ilr. NedthelD H. Ross and

1111'. AlfTed Ii:. j(estenbaum aT )fe,v York City, for respondents.

I NTTL\L DECISIO BY ROBERT L. PIPER, HEARIXG EXA3IlXEH

OOTOHER :10 ; 19G4

Preliminary Statement

On April 20, 19G- , the Federal Trade Commission issued its com-
plaint against The Lovable Company, a corporat.ion (hereinattcr-
called Lovable), and Arthur Garsoll \ Dan G lrson, and Bernard
IIowarc1 \ inc1iddually and as offcers of said corporation (all here-
inafter collectively called responclents), charging them \\ith grant-
ing cliscriminatory promot.ional allowances in vio1ation of Sec.tion
2(d) of the ClaTton Act (hereinafter ca1led the Act), 15 D.

, et 8Nj. as amended by the Robinson-Patman Act. Copies of said
complaint together .with a notice of hearing .were duly served on
respondents.

Hcspollc1ents n.ppcftreCl by counsel and filed an answer as amencled
admitting the corporate , commerce , and certa,in other factuaJ allega-
tions of the complaint., denying any vio1ation of the Act, and alJeg-
ing certain affirmative defenses. PUTSlUtnt to motion, opposed by

respondents, their aJFirmatin defense of lack of competitive effect
as strir.ken by order of the undersigned.
ThereafteL pursuant to negotiations betlyeen the part.ies , a, stipu

lation ,yas entered into and made a pa.rt of the recol'cl \ agreeing,
-h?tel' ah'a. to amend the allS,YCr as provided in said stipulation. As
so amended, respondents withdre,\ their afIrmative defense of a

good faith meeting of competition: and in substance admitted the
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July through December, as a fund to be used by the customer for
promoting respondents

' "

regular-running LOVABLE brassieres
girdles and garter belts presented at national1y advertised or sug-

gested retail prices * * *

Pursuant to this program customers earned up to 4% of thc total
net amount of merchandise shipments , of 'which 2% could be used
for cooperative advertising' payments and 2% for all " Store Assist-
ance (fixtures , display cards, mats, etc. " The customer employing

newspaper advertising eould receive allowances up to 30/0 of its
purchases for that purpose and 1 % for " Store Assistance. " The cus-

tomer who did not or could not use cooperative newspaper adver-
tising could receive a maximum of 3% of its net shipments for :: Store
Assistance.

In connection with its rcqniI'e.nents for newspaper ads the plan
provided for a maximum size ad of 200 lines to qualify for a 50%
payment and payments of 62'1% and 75% for ads consisting of 400
lines or more for a series of such larger ads.

The matcrials and services nnder tho "Store Assistancc" portion of
respondents ' plan consist of fixtures , display materials , mats, dem-
onstrators a.nd other promotional aids made available to the cus-
tomer by respondents at values fixed by respondents and chargeable
against the customer s promotional allowance fund estnblishecl as

indicated above. In addition , requests for certain Lovable fi tnres
lTlUst be accompanied by specified minimum orders and the expense
of crating those fixtures is billed to the cnstomer.

PAR. 9. In addition to the payments for advertising servicE's macIe
under the cooperative advertising plans re.ferred to in Paragraphs
Six , Seven and Eight, respondents have also granted allowances
hereinafter l'eferred to as " s/' or "Push or Prize :l\onies " to

sales employees of certain customers to pI.omote the sale of respond-
ents ' products , and such payments han not been made avaihble
on proportionally equal , or any tenns , to customers competing with
the customers so favored in the resale at retail or respondents

products.
PAH. 10. Payments made by respondents pursuant to the plans

referred to in Para.graphs Six, Seven and E.ight , ,yere not made
available on proportionally equa1 teI111S to an of respondents' cus-

tomcrs competing in the resale and distribution of respondents

products in that:
1. The term and conditions of respondents' pIa.TIS were and are

such as to preclude S011e competing customers from accepting and
enjoying the benefits to be derived from these plans;
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II. Interstate Commerce

Lovable is now and has be,en engaged in the manufacture and
sale of brassieres, girdles, panties and garter belts under various

trade names , including "Lovable" and "Graduate " and similar prod-

ucts for pre-tecn-age girls, with annual sales of approximately 820
000 000. Lovable sel1s these products for resale at retail to depart-

ment stores, chain stores, women s specialty shops and dress shops
located in various cities throughout the United States. In the course
and conduct of its business, Lovable is engaged in commerce as "com-
merce" is defied in the Act.

III. The Unlawful Practices
A. Section 2 ( 

Section 2(d) of the Act makes it i!egal for any
in commerce to:

perSOll engaged

:j * *' pay '" * "' to a customer '" '" * for flny services * '" .. furnished by or
thl'ougl1 such customer in connection with the '" '" '" sale '" ,,'" of any prod-
ucts '" " * manufactured * * '" by such person , unless such paymr:nt * '" * is
available on proportionally equal terms to all other customers competing 

the distribution of such products'" * "'

As noted above , respondents admit a violation or Section 2(d)
in that the terms and conditions of some of Lovable s cooperative

advertising pJans preclude some competing customers from their use
and in that Lovable made or offered allowances in excess of the

amounts specified in the plans to some customers and failed to make
or offer similar allowrl.ce to other competing customeTs, and acc.ord-
ingly it is so concluded and founel. Respondents also admitted that
the indiyic1ual respondents formulatc, direct and control the policies
acts and practices of Lovable, and aceordingly it is concluded and
found that, as indivic1uals they are responsible and liable for such

practices and should be included in the order in their individual

capacities.

B. Volnntary Discontinuance

Respon(lents alleged as a defense , but offered no proof, that the
practices found above were voluntarily discontinned, either before

or upon rccclpt of notice that the COlTlmission intended to is::ue

a complaint, and will not be resumed. The Comnl1ssion and the

2Pacffic Molasses Co. 65 F. C. 675, D.N". 7452 (1964); FloWl p,,()(ZlIcts , Inc., 
C. 1099, at p. 21 (p. 1118), D.N. 7226 (19(H), and cases cited therein and in tbe

initial decision.
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a1legations of Paragraph 10 (1) and 10 (3) of the complaint
that the terms and conditjons of Lovable s cooperative advertising

plans precluded some competing cnstomers from their use , and that
Lovable made or offered alJowances in excess of the amounts speci-
fied in the plans to some cllstomers and failed to make or offer
similar al10wances to other competing customers, respectively. R,
spondents further admitted tlmt such admitted n.ets and practices
,.ioln ted Section 2 ( d) of the Act.

While denying the a1legations of Paragraph 10 (2) of the com-
plaint that they failed to make or oHer allowances under the co-
opel'atixe advertising plans t.o a11 competing customers , respondents
in saiel stipnlation agreed that if an order in the forn1 prayed for
in the complaint he (.ntercc1 , the :ffjlLlre t.hereafter of Lovable to
offer any snch coopel'ati'Te pl'omotiona.1 plan to all competing cus-
tomers 811a)) be deemed a "jo1ation of sneh order. Respondents did
not wit.hc1rruv two afIrmative defenses , nrlmely: one , voluntary c1is-
ront, j!ll1inc:e of the alleged practices , and two , their contention that
bl'c.n. ;e of the pl'entJcnre, of meh practices in the industry either
,ll! onler shonlrl not ue i sned or if issued should be held in abey-

anc.e ppnding. like orders again.st their competitors.

As a result of said stipulation , both I)Hl'ties ,yaived heaTings and
the submission of propose,c1 findings, conc111siolls , orders and reasons
in snpport thEreof , re,sencing however the right of appeal from the

jnitin,1 decision. rpon the entire record in this e:lse the nnc1er ignec1
1k(.\s the i'ol1mying' J-lnr1ing of fact , con(', !l1 ions flnd order.

FIXDINGS OF FACT

1. Corporate Organization and Inc1iyic1ual Hespol1sibiJity 1

Lovable, formerly ca11ed 1'be Lovable Brassiere Company, is a
Georgia corporation "Yri1.h a. factory and exeent.ivc offices at 2400
Piedmont Road X, AtJanta , Georgin , nnd sales and executive offces
nt 200 :Jfndi,::or! e,. XC,y Y o1'k IG , :Xe,y York.
Arthur Garson, an inc1ivic1uaJ , formerly president, is no,v Chair-

mnn of its Board of Directors, with his principal OfIC8 at said )Jew
York address. Dan Garson , an individual , formerly execntive vire
president : is now Pl'c::ic1e, , and Bernard I-Iowarcl, an individual
formerly secretary, is now Vice President, wit.h their principal offces
at ,:aid Atlanta ac1clre::s. Said individmtl respondents formulate
direct and control the policies , acts and practices of Lovable.

1 All facts fO'Jn(l f!I' C bnselj l1j)on rC j1onrlpnts

. .

HllJi ion in their nswer a flInenrleG.
In:lsmnch ns the case W:lS S Jbmittl'1 (11) the l, lr' ;)rlings :mrl tl1ere :lrc no other facts in
thp reconl.
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as to indicate identical treatment of Uw entire il1(111:'t1'3" by HlJ I'UfOJ"t:(' llH'll
agency. Moreover, although an aJlcgedly ilegaL practice may appetll' to bt'
operative throughout an industry, whether such appearances reflect fact and
whether all firms hi t11e industry should Lw dealt ,yith in a single proceeding
or should receive inc1iYiehwlizeli treatment tH'f' ljuC'!"tions that cal1 fa:.. c1b-
cretionary determination oy the aclministrati,p ngency. It is clearly within the
special competence of the Commission to appraise the a(1,e1'8e effed on compe-
tition that might result from postponin a particular order prohibiting COll-

tinued violations of the law. Furthermore , tll( Commission alone is empo\H' l''

to develop that enforcement IJulicy best calculatecl to acbi0YC ill( ends contem-
plated by Congress and to allocate its available funds and persoIlnel in sucb a
way as to execute its policy effciently and economically.

It wil be noted that the Court referred to various relevant facts
nd factors. 1\0 proof having been offered in this proceeding in snp-

port of respondents' alleged c1efense there is no evidence in the

record with respert to any such facts 01' factors. To the contrary,
in fact the Connnission has issued a Section 2 (d) cease ami r1esist

order against one of respondents ' c.ompetitors based upon substan-
tially the same prac.ice,

G Accordingly, respondents ' a11eged clefen:-e
cannot be sust.ained.

CQXCLTJSIOX OF LAW

The acts and practices of
Section 2(d) of the Act.

respondents: as above found , violnte

ORDEn

It is onlered That respondents , The Lovable Company, a corpora-
tion, ftnc1 its officers , and Arthur Garson , Dftn Garson , ftnd Bernard
lTowftl'd , individually fmc1 as offcers of srLid corporation , and re-
spondents ' l'epresent.tives agcnts and mnployees , directly or through
any corporate or other deyice, in connection ,vith the Hlal1ufaeture

sale Fmc1 distribution of \yomcn s ,yertring apparel, such as bl'assieres
girdles , panties , garter belts and other related products , in commerce
as "commerce is defined in the CJayton Act , as amencled , do forth-
with cease and desist from:

Paying or contracting for the payment 01 anything 01 nlInG
, or for tl1c benefit of, any custorncr of l'esponc1ents as com..

pensation for or in consideration for any services or facilities
furnished by or t.hrough such cU5tomer in connection with the

handling, ofle-ring lor sale, sale or distrilmtion of said products
unless snch paymcnt or c.onsideration is available on propor-
tionally equa 1 t.erms to all othcr Cl1stomcrs competing in the
distribution or sale of such products.

Moog Industries, Inc. v. C., 350 FS. -111 . 413 (1957).
EXq1liSltc Ponn Bmssicj. hIC., 64 F. C. 271 , D.X GDeG (lUG4).
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courts in scores of decisions have delineated the circumsta,nces under
which discontinuance or abandonment \varrants disll1issal. In gen-
eral, when the discontinuance is after the commencement of investi-
gation when the Conlmission s "hand is on one s shoulder " such
dismissal is not granted. The Commission recently summarized the
applicable principle as follows:

In weighing pleas of abandonment or discontinuance , the Commission considers
a 'werl.lth of factors, but in the final analysis the decision must. be based upon a
conviction that the practice has iJCCll surcly stopped and wil not be rcsumed in
the future. Eur;ene D'ietzgen CO. Y. Federal Trade Commission 142 F. 2d 321

330-331 (7th Cir. lU34).

Since no proof vms olTered by either party, there is no evidence
in the record of any discontinuance, let alone when and under ,,,hat
circumstances, nor any evidence that the practice will surely not
be resumed. Accordingly, it is concluded and foand that such de-
fense, has not been sustained.

C. Common Competitive Practice
Respondents also alleged as a defense , but offered no proof , that

the discriminatory practices found above are COl1lll1on and wide-
spread in the industry and that therefore the Commission in the
public interest and in fairness to respondents should either not
issue a cease and desist order or hold such order in abeyance pending
the issuance of 1ike cease and desist orders against respondents ' com-
petitors. As the C01l1nission recently observed:

As has been held many times, the tact that an unfail' metilod of competition is

widespread in an industry is not a defense on the mcrits to an action broug-ht

against a single competitor, altllOugh it should be considered by the Commission
in excrcising administrative discretion as to how most effectively to stop tile
practice. Moog Industries , s1lpra at 413. (Empbasis added.

) "

The Supreme Court has held that such action is within the spe-
cialize, , experienced judgment and administrative discretion of
the Commission, and delineated some of the relevant factors in ma,

ing such a determjnation. The Court said:
Thus , the decision as to whether or not an order against one firm to cease anel
desist from engaging in ilegal price discrimination should go into effect before
others arc similarly prohibited depends on a "ariety of fadol's peculiarly
witllin the expert understanding of the Commission. Only the Commission , for
example, is competent to make an initial determination as to whether and to

,,'

hat extent there is a relevant "industry" \yithin which the particular re-
spondent competes and whether 01' ot the nature of that competiton is such

ChesclJ1"ough-Ponds, Inc., 66 P. C, 252, DS. 84!J1 (1964).
Max Factor (f Oomp'Jl1y, 66 F. C. 184 , D. . 7717, n. 2 , p. 251.
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(3) that the individual respondents should not be named in the
order because they did not personally authorize or participate in

the c.hallcngecl practices

("') that the challenged practices are flagrant and industry-"icle
and that respondents should not therefore be singled out.

The simple answcl' to the first alleged ground for appeal is that
'''8 have no \fay of 1D1owing whether it has merit because there is
no fa,dual basis in the record for it.

In regard to the brca,c1th of the Commission s order, respondents
would ha ye the Commission limit the order to plans of the precise

kind involved in this proceeding and not draft it in terms havIng

pknary application to all of respondents ' prODlotional and adver-
tising practices.

Such a limitat.ion is obviously unwarranted since there is nothing
in the record suggesting that, having violated Section 2(d) through
the instrumentality of the two plans involved , the likelihood is that
any future violations would occur only ,,,ithin the frame\',ol'k of
identical plans. Respondents haye violated Section 2(d) llnd because
the violation took a particular form t11e1'e is no justification for the
Commission confiing the proscriptive effect of its order to violations
vi precisely the same kind. Fedcral T1'tde OmnmiS8io!i v. Rube1' oid
;),13 1--; 8. 1:0 473. There is nothing unique about the advertising
p1ans of respondents in this case so as to require a specially tailored
onle1'. As we said recently in All-Lu1nin1.l1n Product8 Docket No.

84Sj (1983) (63 F. C. 1268 , 12i9J, " Hespondents ' conduct * , , might
be rcpeated in a variety of ITays (liffenlt to anticipate precisely in the
fut.ure." An order suffciently broad to cover variations on the basic
theme of discriminatory promotional allow'auces is warranted.
Van-ity Fa'lr Paper Millii v. Fede'ial T1'ade GOTil1nission 311 F. 2d

480 (1962).
In the case of the llppJicllbility of the order to the indivichml

respondents, we feel that respondents ' argument 1ms merit. There
is nothing in the record justifying an assumption by the Commission
tl1Ht these individual respondents might in the future violate Section
2(d) in their individ,wl capacitie8. Respondents admit only that the
individual respondents lol'mu1nte, direct n.ncl contro1 the policies
acts and practices of respondent corporation. There is no ,yarrant
in the record for fInding that they do any of these things except in
their capneities as oincers. To jw:;tify na.ming an offcer as an indi-
vidual there must be something in the record suggest.ing that he

\vonld be likely to engage in the38 practiees in the future as an
indi'oiduaZ. To nrgn8 otherwise ould be to hold that in every order
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It is f1l"ther 01'deTed That the fail me of The Lovable Company
after the date hereof to offer any cooperative promotional plan to
all competing customers sha1l be deemed a violation of this order.

QpINIOX OF THE CO:lDIISSION

This lnatter is before the COlnmission on appeal of the respond-

ents from the initial dec.ision of the hearing examiner.
The complaint , issued April 20, 19G4 , charged the corporate and

three individual respondents "Hh granting of discriminatory pro-
motional and aclvertising allmyances in violation of subsection (d),
Section 2 , of the Clayton Act (T;. C. Title 15 , Sec. 13), as amended
by the Robinson-Patnmn Act.

Respondent corporation is engaged in the manufacture and salc
of women s \1earing apparcl including brassieres, girdles, panties

garter belts and other relat.ed products.
In an amended answer and stipuJat.ion respondent cOl'porabon ad-

mitted: (a) the material allegations of the complaint , (b) that by
yirtue of some of the terms and conditions of respondents ' promo-
tional pJans some competing cnstomel'S ,yere preelndcd from accept-
ing and benefit.ing from thesc plans and (c) t.hat respondents made
or offered allowances in excess of the limitfltions specified in the
plan to some customers and frtiled to make them available on pro-
portionally eqnal terms to other competing c.nstomers. Respondents
further admit that the foregoing acts a.nd practices violated Section

2 (d) of the Clayton Act , as amended.
\.s to the indivi(lnnl re pondcnis: the flns,ver uelmit.o

the individnalrcsponclents formulate, direct and control
acts and practices of respondent c.orporflt, ion.

The hraring eXfuniner made findings of fad and conclusions
based upon the record consisting solely of the complaint, answer
and stipnlation fllldissued an orde,l' in statutory bnguflge prohibit-
ing the paYlnent of discriminatory fllhertisjng flld promotional

al1owfllices.
J-Ia.ving n:scrn d their right. of appeal , respondent.s have argned

before the Commission:
(1) t.hat the challenged practices have been yolllntarily abandoned

in good faith without 11ke111100l1 of rcsumption and that therefore
an order is inappropriat.e

(2) that the order is too s\1eeping in its language prohibiting

violations generally ,vhen the practices forming the basis of COln-

plaint \yere specific and the products limited

"": * 

,,: t.hat
the polic.ics
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1. Paying or contracting for the payment of anything of
value to, or for the benefit of, any cllstOlner of respondent, as
compensation for or in consideration for any services or facilities
furnished by or through such customer in connection with the

handling, offering for sale, sale or distribution of said products
unless such payment or consideration is available on propor-
tionally equal terms to all other customers competing in the
distribution or sale of such products

2. Failing to offer any cooperative promotional
competing customers -when a plan is offered to any
ent' s customers.

It is further ordeTed That respondent shall, within sixty (GO)
days after service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
'shich it has complied with the orclel' to cease and desist.

Commissioner Elman concurring in the result.

plan to all
of respond-

IK THE :1lA TTEH OF

SPRIXG HOSIERY CONVERTORS , IKC. , ET AL.

CONSENT ORDER , ETC. , IK REGARD TO THE ALLEGED VIOLATION OF THE
FEDETIAL TR."'DE co nnSSION AKD THE TEXTILE FlEER PRODUCTS

JDENTH' ICATIOK ACTS

Docket ('-V13. Complaint .1111/(3 ;)0 , 19G,

'j-

Drdsion, June 30, 1905

Consent order requiring e\\' York City sellers of ladies ' imperfect hosiery

repaired, dyed , pactaged and sold to "holesnlers, distributors , and job-
hers-to cease misrepresenting their "irregular" and "second" hosiery
IJl' oduets as nrst or perfect quality, falsely representing tbeir business as

manufacturers of nylon hosien' , antI omitting required information on
lahels.

COJIPLA1XT

Pursuant to the provisions of the Federal Trade Commission Act
and the Textile Fiber Products Identification Act, and by virtue of
the authority Yested in it by said Acts , the Federal Trade Commis-
sion , having reason to be1ieve that Spring Hosiery Convertors , Inc. , a
corporation , and Yale Raul , individually and as an oflcer ot said
corporation , hereinafter referred to a,s respondents, have violated
the provisions of sRid Acts and the Ru1es and Regulat10ns promul-


