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1. Paying or contracting for the payment of anything of
value to, or for the benefit of, any cllstOlner of respondent, as
compensation for or in consideration for any services or facilities
furnished by or through such customer in connection with the

handling, offering for sale, sale or distribution of said products
unless such payment or consideration is available on propor-
tionally equal terms to all other customers competing in the
distribution or sale of such products

2. Failing to offer any cooperative promotional
competing customers -when a plan is offered to any
ent' s customers.

It is further ordeTed That respondent shall, within sixty (GO)
days after service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
'shich it has complied with the orclel' to cease and desist.

Commissioner Elman concurring in the result.

plan to all
of respond-

IK THE :1lA TTEH OF

SPRIXG HOSIERY CONVERTORS , IKC. , ET AL.

CONSENT ORDER , ETC. , IK REGARD TO THE ALLEGED VIOLATION OF THE
FEDETIAL TR."'DE co nnSSION AKD THE TEXTILE FlEER PRODUCTS

JDENTH' ICATIOK ACTS

Docket ('-V13. Complaint .1111/(3 ;)0 , 19G,

'j-

Drdsion, June 30, 1905

Consent order requiring e\\' York City sellers of ladies ' imperfect hosiery

repaired, dyed , pactaged and sold to "holesnlers, distributors , and job-
hers-to cease misrepresenting their "irregular" and "second" hosiery
IJl' oduets as nrst or perfect quality, falsely representing tbeir business as

manufacturers of nylon hosien' , antI omitting required information on
lahels.

COJIPLA1XT

Pursuant to the provisions of the Federal Trade Commission Act
and the Textile Fiber Products Identification Act, and by virtue of
the authority Yested in it by said Acts , the Federal Trade Commis-
sion , having reason to be1ieve that Spring Hosiery Convertors , Inc. , a
corporation , and Yale Raul , individually and as an oflcer ot said
corporation , hereinafter referred to a,s respondents, have violated
the provisions of sRid Acts and the Ru1es and Regulat10ns promul-
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rnnning against a corporation the offe-ers who control its policies
act.s and practices should be named. If acts are done as an offcer
they fire clone for the corporate respondent, and the order against
the corporation will run against the offcer as offcer. That is a1l that
is required in this case on this record.

Respondents ' assertion that the practices which they have engaged
in are prevalent throughout the industry is no more than an assertion
and has no basis in the record , since respondents did not see fit to
adduce evidence that these pra,ctices were prevalent or that their
preyalence required them to adopt them as a defensive measure to
meet competition. This being so , the Commission has no reason for
withholding an order against respondent corporation.

An appropriate order ,vill issue.
Commissioner Elman concurred in the result.

FINDIXGS OF FACT; COXCLUSlOXS; FINAI, ORDER

"'mIKGS or VAGI'

The Commission aJopts the iindings of fact contained at pages
-n to 133 1 of the lleal'ing examiner s initial decision as its own
l(ling:; of fact except linge 1.33:2; third paragraph, last sentence

which is stricken, as is fooinote 2.

CO::CLDSIO::TS

The acts and pTactices of respondent corporation herein found
were and are to the prejudice and injury of the public and of
responc1ent:s competitors and constituted and now constitute a vio-
lation of Section 2(d) of the Clayton Ad , os amended.
The Federal Trade Commission ha,s jurisdiction over the subject

matt.er of this proceeding and of the respondents. This proceeding
is in the public interest.

FINAL ORDER

It is onZeTecl That respondent, The Lovable Company, 11 corpora.
tion, its officers , Arthur Garson , Dan GaTson and Bel.nard 1-Ioward
and its ot.her representatives, agents and e.mployees, directly or
through any corporr.te or other device , in connection 'ivith the manu-
facture , sale and distribution of women s ,,;ea.ring apparel , such as
brassieres , girdles , panties , garter belts a.nd other related products
in commerce, as "commerco" is defined in the Clayton Act, as
amended , do forth,yith cease and desist from:

379-702--
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or more persons subject to Section 3 of the s tid Act, with respect to
such product.

2. To disclose the percentage of fibers present by "eight.
\R. 4. The ncts and practices of 1'8Sp0l1CknL'i. as set fm'th above

were, and GTe, in violat.ion of t.he Text.ile Fiber Products Ic1entiflca-
bon Act and the R.ules and Regulations promulgated thereunder
and constituted , and now constitute unfair methods of c0111petition
and unfair and deceptive acts or practices , in commerce, under the
Federal Trade Commission Act.

I.R. (5. In the conrse and cOl1(ll1ct of their business, respondcmt.e
purchase hosiery which is imperfect. They cause such hosiery to be
repaired , if required, and dyed and then sen such hosiery to whoJe-
sa,leI's , distributors and jobbers who in turn sell it to the llurchasing
public. Such hosiery products are known in the trade as irregulars
or "seconds " depending upon the nature of the imperfection.

ATi. G. In the course and conduct of tJleir bnsine5!S1 respOllc1ents
nUlY c.anse , rmc1 for some time last past 111ye caused , t.heir said prod-
uets) including hosiery "\hen sold , to be shipped from their place of
busine.ss in the State of 1\'ew York to purchasers t.hereof located in
various othe1. States of the United States , and maintain , and at an
times mentioned herein have maintainec1 a substantin.l conrse of

trade in s lid products in commerce , as "commerce" is defined in t118
Feclel'a 1 Trade Commission Act.

PAP.. 7. In t:w conduct of their bl1siness at alJ times mentioned
herein , respondents have been in substantial competition : in com-
merce, "\ith corporations, firms and inclividuals in the imle 
products of t,118 same general .kind as that sold by respondents.

\P.. 8. R.esponc1cnts dic1not mark their said hosiery as " irl'egnJaTs
or "seconds ': or otherwise so as to inform purchnsers thereof of its
impcrl'ect qualit.y. Th8 purchasing pub1Lc in the absence of markings
sho\fing that hosiery pl'oducts are ' irregulflrs ' or '; seconc1s" nnc1er-
stfmcls and believes tl1at they are, of perfect rlualjty. Responc1fmt-s

failnrc to mark or la,bel their product in s11ch a manner as will dis-
close that flic1 products are il1pel'feet hfts had, and no\\ has , the.

capacity and tendency to misle.ad dealers and rnembers of the pur-
chasing public into the erroneous and mistal;oen belief that sajcJ
products are perfect quality products and into the purcha,se of sub-

st.antial flunnt, itjcs of respondents : products by rea,SOll of said errone
ons :1nd mistaken belief'.

OiIci"l notice is hereby taken of the fact that, in connection with
the sale or offering for sale of' imperfect hosiery, the failure to dis-
close on such hosiery products that t.he.y al'e " irregulars" or
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gated un lIeI' the Textile Fiber Products Identification Act, and it
appearing to the Commission that a proceeding by it in respect there-
of would be in the public interest , hereby issues its com paint, stating
its charges in that respect as follows:
PARAGHAPH 1. Hespondent Spring Hosiery Convertors , Inc. , is a

corporation organized , existing and doing business under and by
virtue of the laws of the State of New York.

Respondent Yale Raul is an offcer of the corporate respondent. IIe
furmulates , directs and controls the acts and practices of the cor-
porate respondent, ineluding the acts and practices hereinafter set
forth. The respondents are convertors of ladies ' hosiery, purchltsing
saiel hosiery as seconds and after having said hosiery rcpaired and
dyed, respondents then package said hosiery for sale to wholesalers

distribntors and jobbers. The respondents have their oilce and
principrtl place of business at 67 Spring Street, New York, KC"y

York.
PAR. 2. Subsequent to the effective date of the Textile Fiber

Products Identificatiou Act on :Mareh 3 , 1960 , respondents have been
and are now engaged in the introduction : delivery for introduction
sale, advertising, and offering for sale, in commerce , nnd in the trans-
portation or causing to be transported in commerce, and in the im-
portation into the lJnited States, of textile fiber products; and h(1\-

sold , offered for sale, advertised, delivered , transported and call sed
to be transported , textile flber products , which have been advertised
or offerecl for sale in commerce; and have sold, offered for sale , ad-
vertised, delivered , tra,nsported and caused to be transported, after

shiprnent in commerce, textile fiber products , either in their original
state or contained in other texti1e fiber products; as the terms " com-
merce" and " textile fiber product" are defined in the Textile Fiber
Products Identification Act.

PAR. 3. Certain of Eaid textile fiber products were misbranded by
respondents in that they ",-ere not stamped , tagged , labeled or other-
,vise identified as required under the provisions of Section 4 (b) of
the 'I'extile Fiber Products Identification Act and in the manner and
form as prescribed by the Rules and Hegulations promulgated uncleI'

sa.id Act.
Among such misbranded textile fiber products but not limited

thereto were textile Jiber products , namely ladies ' hosiery, with labels
which failed:

1. To discJose the name or other identification issued and regis-
tered by the Commission of the mmiufacturer of the product or one
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violation of the Federal Trade Commission Act and the Textile
Fiber Products Identification Act, and the respondents having been
served "ith notice of said determination and with a copy of the com-
plaint the Commission int.ended to issue , togethex with a proposed
form of order; and

The respondents and counsel for the Commission having there-
after executed an agree-ment containing a consent order, an ad-
mission by respondents of an the jurisdictional facts set forth in the
complaint to issue herein , a statement that the signing of sajd agree-
ment is for settlement purposes only and cloes not constitute an
admission by respondents that the law has been violated as set
forth .in such complaint, and waivers and provisions as required by
the Commission 5 rules; and
The Commission , having considered the agreement , hereby accepts

same , is ues its complaint in the form contemplated by said agree-
ment ; l1flkes the following jurisdictional findings, and enters the
fol1m-dng order:

1. Respondent Spring .Hosiery Convertors, Inc. , is a corporation
organized , existing and doing business under and by virtue of the
hws of the State of New York , with its offce and principal place of
business located at 67 Spring Street , New York , New York.

Hespondent Yale Raul is an ofIcer of said corporation, and his
address is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-

ing is in the public interest.
ORDER

It 113 or-deTed That respondents , Spring 1-108iory Convertors , Inc. , it
corporation , and its offcers , and Yale Raul , indivicluaJly and as an
officer of said corporation , and respondents ' representatives , agents

and employees, directJy or through any corporate or other device , in
connection with the introduction , delivery for introduction, saIe , ad-
vertising, or ofiering for sak , in commerce , or the transportation or
causing to be transported in commerce, or in the importation into the
United States, of any textile fiber product: or in connection with the
sale , oifer.jng Jar sale , advertising, delivery, transportation , or caus-

ing to be transported , of any textile fiber product which has been
advertised or offered faT sale in commerce; or in connection with the
Bale , offering for sale, advertising, delivery, transportation, or caus-

ing to be transported, after shipment in commere-c , of any textile
fiber product , whether in its original state 01' contained in other tex-
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seconds " 11S the case may be, is rnisJeading, which offcial notice is
based upon the Commi::sion s accumulated knowledge and experience
a.s expressed in Rule 4 of the Comrnission s amended Trade Practico
Rules for the Hosiery Industry promulgated August 30, 1960
(amended .June 10 , 19fH).

\IL 0. "Hcspondents in selling t.heir hosiery as aloresnill hilve
labeled certain oJ said packaged hosiery as " finest quality" thereby
repl'e, sent.ing that said hosiery is or first quality. Respondents ' prac-
tiee of labeling their packaged hosiery as " finest quality" has had
and nolV I1fls j the eapacity and tendency to mislead dealers ancl mem-
bers of the purchasing public into t.he erroneous and mistaken belief
that said products are first quality products and into the purchase of
substantial quantiUes of respondents ' products by reason of saill
erroneous and mistaken belief.

m. 10. In the course and conduct of their business the aforesaid
Spring; 1-1osie1'Y Convertors , Inc. , on their invoices refer to their cor.
poration as "manufacturers of nylon hosiery " thus stating or imply-
ing that said corporation is a. manufacturer of nylon hosiery. In
truth and in fact, the respondents do not 0",11 or control the mills or
factories whe.re the hosio,1'Y sold by them is rnanufactllrecl. Thus , the
flforesaid representfltlon is false, misleu,ding and decepti,re.

\n. 11. Therc is a preferencc on the P!ut of many members of
the public to deal directly ",ith a manufacturer , including the manu-
facturer of e1othing, in the be1ief that by doing so, certain advan-
tages accrue, inc1uding better prices.

PAR. 12. The use by such respondents of the aforesaid fahe , mis-
Jeftc1ing and deceptive statunent5, re.lHesentations and practices

has had , and now has , the capacity and tendcncy to mislead dealers
and other purchasers into the erroneous and mistaken belief that said
statements and representations \yere, and are, true, and into the
purchase of substan6al quantities of respondents ' products by reason
of said erroneous and mistnken belief.

\1i. 18. The aforesaid acts and practices of respondent.s, as herein
nl1w:?"p(1 Vi"ore and fll'e , all to the pre:iudice and injury of the public
and of respondents ' competitors and constituted , and now constitute
1mfnir and (\eceptive acts find practices and unfair methO(IS of com-
petit.ion, in commerce , within the intent and meaning of Section
5 (a) (J) of the Federal Trade Commission Act.

DECISION A:'.m ORDER

The
plaint

Commission having heretofore oetermined to issue its
cJwrging the respondents named in the caption hereof

8011-
with
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ents arc manufacturers of hosiery or other textile products unless
respondents own and operate, or directly and absolutely control",
mil factory or man ufacturing plant wherein said hosiery or other

textile products are manufactured.
It i8 fwrtheT ordered That the respondents herein shall , within

sixty (60) days after service upon them of this order, file with the
Commission a report in wdting setting forth in detail the manner
and form in which they have complied with this order.



SPRING HOSIERY VERTORS INC. , ET AL. 1343

1338 Decision and Order

tile fiber products, as the terms "commerce" and "textile fiber
product" are defined in the Textile Fiber Products Identification
Act , do forthwith cease and desist from:

Misbranding textile fiber products by:
Failing to affx labels to such textile fiber products show-

ing each element of information required to be disclosed by

Section 4(b) of the Textile Fiber Products Identification
Act.

It i8 further ordeTed That respondents, Spring Hosiery Con-
vertors, Inc., a corporation, and its offcers , and Yale Raul , indi-
viduaJJy and as an offcer of said corporation, and respondents
agents, representatives and employees, directly or through any cor-
porate or other device, in connection with the offering for sale, sale

or distribution of " irregular" or "second" hosiery, as these terms are
defined in Rule 4 (c) of the Amended Trade Practice Rules for the
Hosiery Industry (16 GFR 152.4(c)), in commerce as "commerce" is

defined in the Federal Trade Commission Act, do forthwith cease
and desist from:

1. ScJJing or distributing any such hosiery without clearly
and conspicuously marking thereon the words "irregular" or
second " as the case may be , in such degree of permanency as

to remain on the product until the consummation of the con-
sumer sale and of such conspicuousness as to be easily observed
and read by the purchasing public.

. Using any advertisement or promotional material in con-

nection with the offering for sale of any such hosiery unless it
is disclosed therein that such article is an "irregular" or
second " as the case may be.
3. Using the words "fiest quality" or words of similar im-

port on the package in which such pruduct is sold or in reference
to any such product in any advertisement or promotional
material.

4. R.epresenting in any other manner, directly or by implica-
tion , that such products are first quality or perfcct quality.

It is further ordered That respondents , Spring Hosiery Convert-
ors, Inc. , a corporation, and its offcers , and Yale Haul , individually
and as an offcer of said corporation , and respondents ' agents , repre.
sentatives , and employees directly or through any corporate or other
device, in connection ' with the offering for sale, sale or distribution
of hosiery or other textile products, in c.ommerce as "commerce
is defined in the Federal Trade Commission Act, do fortJnvith cease
and desist from representing directly or indirectly that the responcl-
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respondents ' motion and complaint counsel's reply thereto , having
conc1uded that respondents have raised issues which nmy be more
properly considered and disposed of on the basis of a full and com-
plete record:

It i8 ordered That respondents ' Motion to Reconsider Order Deny-
ing Request to File Interlocutory Appeal be, and it hereby is, denied.

Commissioner Elman dissenting.

DIA:\IOND ALKALI CO:\fPANY

Docket 8572. Order, Jan. , 1965

Order that respondent's motion for the postponement of oral argument be denied.

OnDER DE YING l\IoTIDX FOR POSTPONE:\IEXT OF ORAL ARGDMENT

Respondent has filed a motion to postpone the date of oral argument
before the Commission of the appeal in the above-captioned proceed-
ing from January 26 , 1965 , to April 1 , 1965 , or any other date in April
1965. The ground for the motion is that respondent' s attorneys arc cur-
rently required to devote a large amount of time to other pending liti-
gation and investigatory matters. Complaint counsel has filed an
answer opposing respondent's request for a postponement.

Section 6 (a) of the Administrative Procedure Act provides: "Every
agency shall proceed with reasonable dispatch to conclude any matter
presented to it except that due regard shall be had for the convenience
and necessity of the parties or their representatives." A number or

provisions of the Commission s Rules or Practice are designed to assure
reasonable dispatch of Commission adjudicatory proceedings. For
example , Section :J. 16(d) provides that "Hearings shall proceed with
all reasonable expedition :: and that "all hearings shall be held at one
place and shall continue without suspension until concluded. " And
Section 3.21 requires the hearing examiner to file his ini6al clE:ci2ion

within n:inety days a.rter eompletion or the reception or evidence in a
proceeding. Obviously the effectiveness of these and other p1'o,-i5ions
requiring the expeditious handling a,nel reasonable dispatch of Com-
mission proceedings ,vould be vitiated if the Commi sion "ere to allow

repeated and undue dela,ys in the filing and argurnent of appeals to
the Comn1ission from the lwaring examiner s initial decision. The

requirement of rcasonable dispatch does not terminate ,vitll the filing of
the initial decision,

The initinl decision in the aboYC-capt1oned proceeding ,yitS filed on
:\fay 1:\ , 1964 (n F. C. 700J, end respondent hes requestec) end been

grantcd extensions of tiHW for thc filing of its apppenl and reply briefs.
if the C011mission "'ore to grant the present rnotion to postponc the

date of ornl argument tTw resllH ,yonlc1 be thflt aJrnost it year ",YOHJ() be



INTERLOCUTORY, VACATING, AND
MISCELLANROUS OImRI

ALHAMBRA .JIOTOR PARTS ET AL.

Docket 6889. Order, Jan. , 1965

Order granting the request of an automotiye parts trade f\ssociation to file
an amicus c1lr' iae brief.

ORDER GR."L\ TIXG LEAVE To FILE DrnEF AMICuS C IAE

Upon considerat.ion of the applicat.ion of AutOlllotive 'Varehouse
Distributors Association , Inc. , filed December 21 , 1964, for Jeave to

intervene in the above-captioned proceeding pursuant to Section 3.
of the Commission s Rules of Practice (eJfective August 1 1963) or to
file ft brief as niniCU8 cw'iae and of the Rnswers thereto filed by C0111-

plaint counsel and respondents in the above-ca.ptioned proceeding on

December 23 and 28 , 19G4 , respectively; and it appearing that the
appJicant desires only La file a brief with the Co:!nmission in support

of the appoal from the hearing examiner s initial decision
It is onle1'ed That the applicant, Autol106ve 'Yarehouse Distribu-

tors As ociation , Inc., be , nnd it hereby is , granted leave to file an
amicus curiae brief, proYic1ed that. snch brief does not exceed sixty
(60) pages in length and is med wit.hin the period provided for the
fil ing of the Rppeal brief in this proceeding.

HODALE PRESS, INC. , ET AL.

Docket SalD. Order , Jan. iD65

01'(1101' denying luotion to reconsider order wbich denied request for permission
to fie interlocutory appeal.

ORDEn DE:KYJXG JIoTlOX To RECOXSIDER OnnER DENYING REQUEST FOR

PEIDflSSJOX To FILE IXTERLOC1 TORY ApPEAL

Respondents I1f1Ying lnoved that the C01TInission reconsider its Or-
der Denying Hequcst for Permission to File Interlocutory Appeal
chtec1 1)ece11be1' 3 : 196"1; and the Commission , after duJy considering

1345
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initial decision bnsed on the record developed therein, with direct.ion

tl1tlt sHch further proceeding be conducted as expeditiously as possible.

S017TI-IER FRUIT DISTRIBUTORS INC.

Docket '1'56G. Ol' e.,, Jan. , 1965
Order c1en;\'ng respondent' s petition t.o l'eoven proceeding involving the broker-

age section of the Clayton Act.

OnDER DEXYING PBTITIOX OF RESPO:.DEXT To R,EOPEX PROCEEDING

This 1lftttcr is before the Commission on petition of respondent to
reopen proceeding, filed December 28 , 1964-, and answer in opposition
t11(l'oto filed by the Burenu of IIcstrnint of Trade J nnuary 7, 1965.
On February 13 , 1D60 , t.he COllmis ion issued its order to cease

and desist aga111st respondent prohibiting djSCOUllts in lieu of broker-
age to buye.rs of its products. The complaint had allQgec1 discounts
in licu of brokerage to "cE'J'tal11 favored buyers " not otherwise iclcntiw
f1e.c purchasing for their own accounts in violation of Section 2 (c)
of the Clayton Act as amended , U. , title 15, sec. 13.

The, matteI' was disposed of 'wit.hout hearings upon acceptanc.c hy
thE' Commission of an Agreement Containing Consent Order to Ceas
and De.sist. execute.d pl1rsua.nt to the then eiIe.ctive 1\u16 3. , of the
Corn mission s Rules, governing consent orders.

Thus , t.he e.n1ire record upon which the Commission s decision and
order rest.s consists of the complaint and consent order.

The l'C'sponc1( nt' s petition to reop2n , citing the Commiss1oE s d('
sion in IIT1f,by Distrilndi11,9 COTJ11)((:ny, Docket 80GS : Deccr:lbcl' 26

196:2 un F. C. lioiJ, tatE s t11at the ch:11lcngec1 c1if:countE in this

matter paid by respondent Iyere not discounts .111 heu of brokernge
bocflnso the recipient was an independent food distributor not com-
peting on the same functional level IVith the whoksalcrs to \'hom
he sold.

Tn support of this, rcspondent's petition cicC's In the Tlwl!CJ' oj
81llith (hwin ()o?npany, Inc" et a1. Docket 7G41 , wherein the Cmn-
rnisslon s complaint, i8sned Octoher 29, 1959 r5B F. C. l03SJ,
clHngec1 Smith Grain Company with violation of 2(c) of the nrnr.nded
Clayt.on A.ct based upon disC'01l1ts received by Smith from petitioneT
herein.

Petitioner states that it was sales by it fo Smith Grain which foriled
t.he basis a!so of t.he Commjssion s eomplnint. aga.inst petit.ioncr in the
inst.ant matter End that a fair Te.a.c1ing of the c.ompla.int in Docket.
7(L!: reveals that Smith Grain WilS operating at a difl'pl'mt functional
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permitted to elapse between the completion of the proceedings before
the examiner and the oral a.rgnment of the appeal from the exaIl-
iner s decision. Such a delay would not be consistent with the Com
mission s policy of reasonable dispatch find , on the shmving made by
respondent in its motion , caJlnot be justified in terms of "due
regard * * * for the convenience and necessity of the parties or their
representativcs. ' Accordingly,

I t is ordwJ'ed That respondent's motion to postpone oral argument
, and it hereby is , denied.

TIlE ELECTHA SPARK C01iPANY ET AL.
Docket 8274. Orelc/' , Jan. lS, 19G5

Order vacating the initi.al decision and final order of .June 5, 1964 , 65 F. C. 877

reopening the proceeding and remanding tbe case to the hearing exnminer.

ORm:n HEOJ'EN1XG PnOCEEDTXG

The Commission having issued its order on December 30 , 1964 (GG

C. 1500:1, gr3,nting respondents Electra SpaTh. Company, Lectra
Sales Corporation, Fred P. Dol1enberg and Bernard L. Silver
certa.in alternatives in response to U1e11' motion requesting that this
proceeding be reopened for the purpose of sett.ing aside or modifying
the final order lasned herein on June 5 196Ll; and

The aforesaid respondents by motion filed J an nary 11 , 1965 , and
respondent rfarry J. Petrick by motion filed tT RnuRry 12, 1965 , lUlving
elected to "dthdra"\ the docmnent entitled " Stipulation as to I acts and
Proposed Order" received in tho record by the llearing" examiner by
order filed February 27 , 1964 , and to proceed to tria1; and

The Commission having noted that t.he parties rcrluesting with-
drawal of the document are the principal respondents muned in the
complaint and being of the opinion that the other respondents ",yould

desire the same act.ion; and
The Commission having duly considered snid reqnests and having

determined that they shon 1d be grauted 

It is oTdered That this proceeding be, and it hereby is , reopened.
It is f7J?,theT ordC1'erl That the final onlcr issued by the Cornmis-

sion on .Tune f\ 1$)fj4 : and the hearing examiner s initial decision filed

:).Jarch 31 la64 , and they he.reLy are , Yflcatell fmd set flside.
It is f?t?'theT onleTed Thflt the document entitled " Stipnlation as

to Facts a.nd Proposed 01'101' 1: dated November 20 1963 , and accepted
by the hearing examine, s order filed February 27 19(A , and it
hereby is , ,dthdra"\Yll from the record.

It ls f'/Irthe?' ordeTed That this proceeding be , ftnd it hereby is
remanded to th hearing examiner for trial of this case and for an
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On December 10 , 1964 , rcspondent filed its Motion to V"c"te Com-
plaint Adclressed to IIeal'ing Examiner. A subscquent amendment to
its motion was filed December 31. Counsel supporting the complaint
filed an allS\\-er in opposition to respondent's motion on December 22.

The hearing examiner by order dated J ammry 4 , 1 \)65 , denied 1'c-

sponc1enfs motion on the gl'onnc1 that he had no authority to grant
the reJief req1H stec1 , and he furtLer refused to certify the motion to
the Commission.

On .January ii , 1965 , respondent fied" Reply to Answer iu Opposi-
tion to :dotion to Vacate Complaint and on .January 14 ID65 com-
plaint counsel filed motion to strike this reply.

Hcsponc1ent has nm\' filed with the CommiEsion its l\iemorandmn Hc-
g"rding Respondent's Motion to V"cate Compbint or in the Alter-

natin Request for Interlocutory Appeal aeserting that its original
:Motion to Va rate was filed ,,

: '" :

with the C01n7ni/38ion

:: 

and the hear-
ing examiner had no aHernative lmt to certify it. Complaint counsel
011 January 18 , 1965 , filed answer in opposit.ion to respondent'
memorandum.

The hearing examiner in his order denying request to certify motion
and denying motion to vacate complaint dated .January 4 1965 , stated

that while he had no authority uncleI' the Commission s Hules to grant
the relief requested , nonetheless , it did not follow that he held no au-

thority to deny it.
\Ve think the hearing examiner s l'uEng was in error and that re-

spondent s motion should have been certified.
'Culler S 3.6(a) of the Commission s RuJ( s of Practice the hearing

examiner must certify to the Commission any question on which he
, * * has no authm'it.y to rule, " 1-Ie correctly concluded that he had

no authority to grant the relief but construed the Section as implicitly

authorizing him to deny it, Since the denial of a motion is as much
a ruling as the granting of one , ,YO conclude that the hearing examiner
should have certified it t.o the Commission. And since the motion is
before us on respondent's request for intel'Jocutory appeal , ';YO can dis

pose of it. now.
Briefly, respondent' s motion to vacate embraces three prayers: (1)
CqUl'st for Rn inl'orma.l conference ''lith the Commission to show

that Ll1€, Commissi011 S complaint ,yttS improvidently isslled, (2) 

motion to yacnte complaint and CJ) an opportunity to negotiate a
consent order.

Hegnrchng l'espondcJlfs request for opportunity to dispose of this
matter by consent order we helve decided that g 2.4(d) of the Com-
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level from the Iyholesalers to whom it sold fwd that uncleI' the rnling
in l:Indy!/: neithcr Smith nor Southerll should be. c.har,gcd with fL viola-
tion of Section 2 (c) .

Notwit.hstanding pc6tioner s assertion that the COJllmisslon s com-
plaint he1'01n Iyas based OIl Southern s dealings \\-ith Smith Grain
it is obvious that the only record upon which the Commission crm
rely in this nmtier consists of the complaint and consent order Ivhere-
in the challenged discounts in lien of brokerage \VEre alleged and

found to be paid to "favored buyers :' not further identified.
\VIWtCVCI' the character 01 Smith Grain in its relationship to peti-

tioncI' : it Ullnot be held on this record to either identify or exhaust the
clnss of customers described in the complaint and consent onlex as
"fa,yored buyers. RU8scll- 1VaTd Oompany, Inc. Docket 8207 , order
of .Tunc 24, 1863 C62 F. C. 1563J.

:.Jo:l'oovor , for the Comm ission to attempt to determine, at this time
whethcr in fact the complaint was predicated solely on transactions
declared to be lawful ill the IindJY decision would require inquiry
into ad nncl prl)r;ticc' :;; n0Y\- E;eY2l'al yeal', in tl1l' pftst. In this connec-
tion ) I\ e note tlint respondcnt hn,,- ofj'ei'cd no expLlnatiol1 ns to why it

aifed hyo years nftcr the, Iiruoy decision wns rendercd to file this
pC'titio l. -- nd since cOJldnct, in compliancc with the rcqlliremcnts of
law as stated in the I-lT' uby c1ecisioll would not vioJatc the terms of the
ordc' l' ng2.inst l'e.sponc1enL we fa, il to see : ll.cll' cslJonclent has made no
attempt to explain , how it is prejudiced by the order.

HCspOllclent has no!. therefore shmnl change,d conditions of fact
01' law llPC( Ssary lllCleI' 8 3. 28(b) (2) of the Commission s Eules to
snppol't n, petition to reopen lor purposes of altering or moc1i-fyi11g
the order herein. Accordingly,

It i. , orrle)'uZ That responc1enfs petitioll to reopen be : and it hereby
is, c1cr icJ.

Coml' li:. slollt:r ).L,-C'Illt T8 not COJ1Clll''

R. n. (ACY &0 CO. , lXC.
Do,:kct 8U50, Order , Fe/). I, 1965

Order denyillg' l'esp()JJlCllt'S 1'l"qnest for inf(ii' Jl;ll conf," l''l1cC l1ld motion to
T"!1e:lte , snsl1cmlinp; pl'ol'f'2rlillg." fur tllirLy (lny,'S. and gr;nli:ing uppcrtnnit
settle 0.) cOlJ, ent 01'clt' 1',

ORm:n DC,TlLXG lUOTlO To VACATE CO:U1' LUXT ..\XlJ GH..c\X' lT\TG HE-
Q"GST FOR OrrOialL'HTY FOn COXSE T SETTLEl\IENT

This Jl!lttcl'is before. the Commission 011 respondent's ::UenwrancLmn

Hegal'1ing Rcsponc1ent s l\Iotion to Vacate Complaint or in the. Al-
tel'nati e Requcst for 11lterJocufory .Appcal , fIled .J annnry 13, 1965.
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ORDER GRA TING LEAVE To P \RTICIPATE IX OR.

ALLOTTING TBm THEHEFOR
ARGC:JIEXT AXD

Upon consideration of the reqnest of Antornotive \Varehouse Dis-
tributors A::soeiatioll , Inc. , which has hel'ctoi' ol' e b(' n gr,llltcc1 lea\'
to submit an mn.icu8 cw'iae brief in the above-captioned proceeding,

for leave to participate jn oral argument the appeal
It is ordered That the request be , and it hereby is , grant.ed , and a

pm'iad 01 th1rty (30) minutes IS allottHl tc the (tnie-us (luiJre 101' :3l1ch
pnrpose.

It is further o"/'dered That respondents be, and they hereby are
granted an additional fiHeen (Lj) minutc.' for presentation of tl18i1'
oral argument.

mCILum MARCUS tracling as
COMl'XNY

L\i\TOl\ J\LAl\KET

Docket 8G10. Order , Jlarch J" 1965

Order denying respondent' s motion to 1'80jJel1 cnse on the gronnds of intl'odnd)'.(j
more eyiclencE'.

OrmEH DENYIXG PET1TION To REOPEN PnOCEEDIXG

The Commission issued its final order in the above-ca.ptionecl pro-
ceeding on December 18 , 1064, CGG F. C. 1200). In the orr",1'. the
Commission sLntec1:

Especiall since respondent , ,dlO is llot a la'Y 'f'r , has :llJpear' ec1 t11lOng'l1011t this
proceeding 1)1' 0 se. the Commission 11:1:3 gi'i:'ll the must eUl'rfuJ cOJJsic1enltIO)j 

tIle record of this proceec1illg. the injti81 cledsioIl of the hearing examilH: l' ani!

the briefs aud arguuH'nts of the parties. iVe :11e satisfled tbat respondcnt bas
l1:tcl a fail' heal'iilg and full o1JlOl'tunitr to condnct 11:s defense; that l1e comlndcc1
his defense with Yigol' ;,111 skil tluoug2wut thc entire procf'l'c1ing; REel t11Ot 

was not hanclicfllJpttl by not hadng the aid of counsel.
The record clearly demonstrates tl11t l'espondent lIDS f'DgB.gcrl r:ot onJ " in

SCl':o , hnt in flagrant, violations of tl1e "Wool Prol1ncb Labeling Act: ,md an
orclel' to cease and desist is cIE arly necessary in tbe pnbJic interest to Jwc,ycnt

l'eC\!t'el1CC of tlle unll1iyfl1J. C(1n lllCt. Tho COl: n:ii::sion blls c"oJ)clncled t11; )( the

TInclinp:s nud conclllSioJls of tbc IH.'!1rilJg cC\;mi kl' in tJJe ir:itial dedsiol1 ad\:-

(JU:1t,'J:- amI correctly disposes of nIl tl18 issues of this r , and that tllQ Cf'i.Se
and desist. o del' contniucd in tlle initial df'ci", hm is npp1" ojJl'iate in all n' pects,

On Febl'uary 15 , 1965 , after respondent had fiJed t petition ior

review of the ConlJ1is" ion s OrdEl' in the United States COHrt of A p-
peals lor the Secollcl Circuit but beiore the filing 01 the record in tbe

conrt , respondeDi' , by counEeJ , filed ""ith tJ)( Ccnnnlssion fl motinn to re-
open the above-cHptioned administrative p:'occ. eding 101' the reception

of additional evidence, See Section 3,28(a) of the Commi2sion s Hules
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mission s Rules should be waived aud respondent be given an oppor
tunity under S 2, 3 and 2.4 of the Rules - to execute an appropriate

agreement for consideration by the Commission _ \.ccordingJy,
It is ()T(lcred That respondent's request for informa1 confercnce and

its motion to vacate be. , and they hereby are , denied.

It is further ordered That proceedings in connection with the Com
mission s complaint herein be suspended for thilty (30) days follow-

ing service of this order and that respondent be afforded a.n oppor-
tunity to dispo e of t.his matter by the entry of a. consent order.

MAG"'AFLO COJ\IPA:-Y , INC. , ET AL.

Docket 81,22. Ordel", Fcb. 18.

Order remanding c:ase to the hearing examiner pnrsnant to .a decision of the
S. Court of Appeals for the District of Columhia , 7 S.&D. 1112.

ORDER REOl'EXTKG CASE AND RE:?IAXDIXG IT TO J-IEAnTXG EXAl\IIXER

The United States Court of Appea1s for the District of Co11lmbia
Circuit, by its judgment cntered on February 4 , J 965 (7 S.&D. 11121,
having remanded this case for the fnrther proeeedings directed in
its opinion of the same date:

It is O?'dered That the matter be llc1 it hereby is, reopPlled.
It i8 fu,Tther oTdcred That the matter be , ancl it hereb:y is , remanded

to Hearing Exa.miner Joseph 
,'T aufman for sueh further proceed-

ings, including hearings , as are nccessary to comply fully with the
directions contained in the opinion and judgment of the Court that
respondent be given an expeditious and fun opportunity to 8hm" that
its trade name can be limited by the use of qunlifying words so as to
make unambiguous the cJaim that its product wi11 conserve ba.ttery

charge and pro1ong battery efrecti veness.
1 t -is lUTtheT o1'dered That the 118aring examiner , upon completion

of the further proceedings, sha11 file a. supplernental initial decision
based upon the record made prior to the remand and any additional
c\Tidcnce that may be received.

\LHAJ\IIRA MOTOR PAHTS 1'1' AL.

Ducket 688.9. Order. Jiar. , 1965

Order granting leaye to a trnde association wl1ie-l1 bad filed fill (J1I-icu8 curiae

brief to participate in the oral Hrgnm'2nl
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himself. As the presiding member of the Commission stated at the
conclusion of oral argument on respondent's appeal

, "

I think I should

say that the Commission is very much impressed by the vigor and the
skill with which you have lumdled yourself not only this afternoon but
throughout this entire proceeding. Not being represented by counsel

certainly 1ms been no handicap to you. 1\"'0 matter ho\v the case comes
out I think you should feel you have not been prejudiced." (Transcript
of Oral Argument, p. 56. ) Respondent's motion completely fails to
demonstrate wherein respondent would have benefited materially from
being represented by counsel and how the a,dditional evidence which
respondent now seeks to adduce could change the Commission

deei81on.
Hespondent in his motion states that he "did not realize that he

should have, or could have, introduced testimony from the manu-
facturers of his blankets as to the unavailable variation , the exercise of
due care, and what would constitute a reasonable D1anufacturing
variance " so as to bring himself within one of the defenses provided
in the \V 001 Products Labeling Act to a charge of misbranding. From
our reading of the record "e \vere , and remain , can vinced that respond-
ent "as wen a"arc of what kind of evidence "as required to establish
the defense. In any event, since respondent testified that he destroyed
all labels placed by suppliers on the blankets sold by him during the
period relevant to the charges in the complaint , and since it appears
therefore , that the blankets which the Commission found to be mis-
branded cannot be traced to particular lots manufactured by pa.rticular
manufacturers , it does not appear that evidence as to a particular
Inanl1facturcr s manufacturing processes would excuse respondent'
misbranding. ioreover, respondent's blm1kets were found to be ll1is-
branded not only beea use they misstated the fiber content, but also
because they failed to reveal the prceence of certain fibers. The defense
of unavoidable variations in manufacture would not be pertinent to
this phase of respondent's misbranding, and it \yould not affect the
cease and desist order which the Commission has entered.

The second area in whieh respondent in his present motion seeks
leave to a,deluce additional evidence relates to the finding that respond-
ent' s employces removed the suppliers ' 1:tbc18 and substituted therefor
labels setting forth different fiber amounts. Respondent characterizes
such evidence as "highly prejudicial " as a "complete surprise " and

as improper rebuttal. On the contrary, it was proper rebuttal. Re-
spondent had testified that he placed the same information that
a.pl)Carecl on his suppliers ' labels on his own labels. (Transcript of
I-Iearings , pp. 7 , 361. ) The rebuttal testimony introduced by complaint
con11sel contradicteel respondent's testimony on this point. In his
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of Practice (efIeelive August 1 , 1903), and Section 5 (c) of the Federal
Trade Commission Act. In the motion it is alleged that respondent
in rcpresenting himself without the a1d of legal counsel throughout
the entire proceeding before the Cornmi8210n , was denied a fair trial.
On February 19 , 1965 , complaint cOtilsel filed an answer in opposition
to respondenfs HlOtion to reopen. The Commission has determined
that the motion should be denied.

Find. No contention is macle that respondent was not a ware from tJlC
outset of this proceeding of his right to be represented by connseL 01'

lt. he IYfLS unable for financinl or other reasons to rdain connEel , or
that he was in any way c1isconragecl or prcyented b:y t.he Commission
or by anyone from retaining counsel, or that he was incompetellt to
decide for himself whether 01' not he desired the scrvices or counsel.
At the outset. of the hearings jn blis maUer, rGspondent sCated to the
hearing examiner: ;;,Yell , if YOllr Honor doesn t lnincl I feel I call

represent mY5elf. " (Transcript of IIearings , p. 2.
,Vhen respondent advised the examiner that he would rcpre ;ellt

himself, the eXHminer and the Commj sion were, of course., bound by
his decision. The COHlmi::sion could not. compel respondent , a compe-
tent adult, to retain counsel to assist him if 110, wished to rcpresent
hin1seH. All the CommissjoE could do IYi1S to take e\' r:. possible strp
to ensure that respondent \', auld not, ue penaJ.1zcd or prejudiced by
his lad:: of counsel but would ha.ve 8yel'Y reasonnble opportunity to
rnake his defense j an(l 11 reading oJ the record will show tl1at t.he llecal'-

ing examiner , complaint counsel , and t.he Corranis:-ion , fully mlndful
that respondent is a. Inyrnn.i\ , nwde o"ery eIlort to assist. respondent in
presenting his defense. Nor does respondent contend othel"x1sc.

In these circumstances , to grant respondent 11 no'.y t.rinl (\'hich is
Iyhat , in rilcct , he requests in the motion 10 reopen) simply lwcan
he has heln.tc(lJy decided that he could h lYe made n bcttel' defense y:ith
the 81d of counsel would opan the. door to Iyidespreftd ,lhlse of the
acllllilli ;tl'aJive hearing process. A respondent who , like the present

respOJlc1enl , i:'3 perfectly free and ftble to relain cCll11 c1 to repn' scnt him
llay not , Except in extraordinary cirCllrnstances 110t shOl':n here : insist
on two s!lc.('es )iyc trials on the ::ame charges hcfol'e t.he Commission-
the first ", it.hour, and the. seconc1 I,;ith , connsel. \Vc think the rn'incip:e.
of Colorado Radio Corp. v. 118 F.2cl2'1 , 20 (D. C. Cir. 1D'11), is
applicable here:

IIVJe cannot ailow the ::1J1plic:;nt 10 sit jJHck (lJ1(l 8SS;lr 'e Owt (1 (1E'l",i()n wil

j)('

in its favOi. and thcn when it iSll t to paTl:r ,yjth an OIT(' l' of mOrt' EyideJl- c. ::;n

juclging process in any iJranch of gOV01'1lment could OjX' f\tl; eilci(;ntly ()'
accurately if such a 11lOrl'dure ',ye1'e al1o\y('u.

Secollcl ,Ve do not think respondent was, in the circumsrnnces

prejudiced in the presentation of Lis de"fense by his choice to repn.'.sent,

379- 702-71-
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WILTIUNGTON CHEMICAL CORPORATION ET .\L.

D()c7, (t 8648. Order, Jla1" , 1965

Oruer denying lenve to fie an interlocutory apveal challenging hearij)g e:;ami-
ner s rUling.

Omn:n DE YIXG LEAVE To FILE IXTERLOCUTORY AprEAL

On ),f: l'ch 1 ' IDG;), the COl1Ini::;sioll rec2iyec1 n lcticr frcrn l 11::t'l

for respondents in the above-ca.ptioned pl'ocee,dillg: which letter \Y111

be treated as an applicat.ion for leave to file. Hn nte.rlocutory appeal
from the hearing examiner s order of 1\1:'11c11 1(- , JJJ (- 5. By this o1'lc1'

the examiner denied respondents ' motion for a sixty day postponc-

ml', llt of the hearings in this matter now sehedllled to commCllce Oil

Jal'ch 18 , 1065. The cxaminer s \vl'ittcll l'll1ing upon respondents ' mo-
tion reflects a fu1l and rail' evaluation of an the releyant consideril-
tions, The Commission s Hllles of Practice and Procedure accord the
hC:l1'ing examlner a considerable discretion ill regnlating the COllrse
01 hl'fll'ing: f1nc1r8Spondcnrs have entirely failed to snggest any basis
for concluding that the examiner s rnli11g of lHl'ch IG : 190:) : consti-
tutes an abuse of discretion. Acconlingly, it appcflring that there
are DO extraordinary eircmnstaJlCES justifying a review of the e.xami-

113r s decision by menns of intcrlocutory appeal nnder Sed ion ;1. :?'O

of the Commission s Rulcs of Practice lUlc1 Procedure
It is oi'de?ed That respondents : applicfltion for leayc to filc: ftl

interlocutory appeal be , rmd it hereb :: is , denied.

LAFA YETTE HADIO ELECTHOi\ICS COnpOl~ATIC:,

Docket (/-- '('82 Grlfr/', JJ(I," ' l, J%j

On1f'1' c1enying Iwtition to suspend effectiycness of order nntil similar orders

im-olYing three competitors H1'C i:-suNl,

ORDEH DEXYJXG PnTInox To TIEOPEX PnOCEEDlXGS

Respondent , by petition filed Iarch 1 : 190;\ has reql:cstec1 thai,
this proceeding be reopened for the purpose of setting aside or modi-
fying the finftl order , i::sHed on ,JulY lcl , 1 1G:1 I GG F. C. :U:?J, based
Oil an agreement containing a consent onlc.l. In substance. , respor:dent
requests that the effectiveness of the order be suspended ullbl sub-
stantially similar orders arc jssnecl and lYecome final against three
named competitors.
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present motion, respondent stat.es that. he "did not have an
opportunity * * * to answer these charges. " :x a explanation is offered
as to why respondent did not have snch an opportunity. In any event
the point is a peripheral one. The evidence that rcsponc1cnt s employees
substituted false labels in this fashion was merely corroborative. (See
initial decision , finding no. 14 , 66 F. C. 1290 , 1296. ) The Connnission
decision and order \vould be the same even if t.he evidence were
completely discounted.

It is ordeTed That, for the reasons set forth above, respondent'
motion to reopen the above-captioned procl ec1ing be, and it hereby
, denied.

COLU IBIA BIWADCASTIKG SYSTK\I, EC. , ET AL.
Docket 8512. Order, Mar. , 1965

Order denying respondent' s request to file a 200-page ans\vering brief.

ORDER DEKYIXG :MOTION

On January 25 , 1965 , the Commission issued an order granting re-
spondents ' motion for an additional 2 mont.hs in which to fiJe their
ans\ycring brief. Considedng at the same time respondents ' motion
for lea ye to file an answering brief not exceeding 200 pages, the Com-
mission granted leave to file a brief of 150 pages in length , including
all appendices. Respondents have now renewed their request that
they be granted leave to file an al1swering brief not excel djng 200
pages in length and they request thnt the filing date be further ex-
tended to j\1ay 19 , 1965. The sole reason given by respondents for
requiring a 200-page answering brief is that it is necessary to answer
in detail what they regard as " t.he appeal brief' s c1istOltions of the
record." The Commission is of the view that the authorization here-
tofore granted respondents should enable them to make a clear and
complete presentation of the issues of the case and that they havp.

failed to demonstrate the " reasonableness and ne,eessity" of filing a

brief so greatly in excess of the limit set forth in Section 3.22 (e) of

the Commission s Rllles of Practice and Procedure. Shulton, Inc.

Docket :"0. 7721 , order issued February 14 , 1964. Since respondents
accompanying motion for an extension of time until J\Iay 19, 1965

has been premised entirely upon the ground that additional time
would be needed to prepare a brief of 200 pages in length , denial of
the latter motion also requires a denial of the former. Accordingly,

Iti8 ordered That rcspondents motion be , and it hereby is , denied
in all respects.
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FRUEHAUF TRAILER COMPANY
Docket 6608. Order, Mar. 25, 1965

Order directing that oral reargument be held before Commission on April 22

1965 , with each side allotted 45 minutes to present its 'Views.

ORDER DmECTlNG ORAL REARGVl\fEXT

This matter is before the Cornmission on the appeals of complaint

counsel a.nd respondent from the initial decision of the hearing exam-
iner. The Commission has determined that the appeals should be
orally reargued. The Commission invites counsel to focus their atten-
tion on reargument on two area,s: (1) evidence in the record with
respect to post-acquisition events; and (2) the significance of that

evidence with respect to the application of Section 7 of the Clayton
Act, as amended, to the acquisitions involved in the appeals.
Accordingly,

It is o dered That oral reargument of the appeals in the abovc-
captioned matter be held before the members of the Commission on
April 22 , 1965, at 2 p. , in Room 532 of the Federal Trade Com-
mission Building, 'Vashington , D. , with each side alloted 45 minutes
to present its views.

TOPPS CHEWING GUM , INC.

Docket 8463. Order, AprH , 1965

Order reopening proceeding to admit into the record additional documentary
evidence.

OnDER R.LI.r' G ON PETITIONS TO REOI'

Respondent has filed two motions pursuant to Section 3.27 of the
Commission s Rules of Practice for a reopening of the record ior tbe
reception of additional evidence. The first of these motions, fi1ed

February 24 , 1965 , seeks the reopening " for the purpose of introducing
into evidence the attached player agreernent and Exhibits A and 
attached to its reply brief" Comphint counse) did not oppose this
petition , but requested that a document attached to their answer be
similarly accepted into the record. On March 17 , 1965 , respondent
fied an ans,,,cr thereto stating that it clic1not oppose complajnt conn-
sers petition , but went on to "ans,,-cr the additional comments
complaint counsePs papers.

'Ve cannot say, at least at this point , that the three (3) documents
offered by respondent and the one (1) docnment oflered by complaint
oounse1 , all of whjch apparently concern matters that arose after the
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\.8 grounds for its reqne , re ponc1ent states that the practices

proscribed by the fin1l1 order are indnstrywide and : in pa,rticular, are
cng 1gec1 in by its principal competitors, and that it agreed to a

eOllsent order: in bxge part, because of its understanding that its
principal competitors were under investigation and thftt that meant
compJrable Ol'del's would be issued against them in due course.

The order in this case" in principaJ part, prohibits respondent from
misrepre::enting prices and the savings available to consumers in
the sale of radios, phonograph equipment, radio electronic equip-

ment or any other articles of merchandise. Additionally, the order
I'cquires n spondent to ceasE', misn presenting the terms of its guaran-
tees as to such merchandise and prohib1t.s certain c18jms as to the
quaJity of l' sponc1e.Jt' s phonograph need1es. In -dew of the general
natmG of these practices and the broad range of products sold by

sponc1ent , t.he Commission, in the exercise of its administ.rative
discretion , determined thnt t.he public inte.rest did not ,varrant sus-
pension of forma.l action a.gainst this respondent pending a.n investi-
gntlon of its competitOl'3. Respondent has alleged no facts in support
of its present mot.ion which ,yould jl1sti(y the Commission in revok-
ing the onrher determination. R.espondent, while requesting the Com-
mission to take " judicial noLice" t.hat its lmsiness will sUller by compli
aliCe ,Ylth the oreler , has ma,de no factual showing whatever of present
or prospective business injury as a result of c01npliancc. Indeed
respondent assures the Commission 1J1at it will continue to comply
",jtli the order even if the Commission grants its reqllest to suspend
the pfI'ectiveJless thereof.

Hesponc1ent contends that it agreed to acc(' pt a consent order in
pa.rt Lecause it understood tha.t comparable orders would be issued
against its competitors. In support of this content.ion respondent states
on1y r1 flt it was advis( d that the practices of its c.ompetitors ,yere
llncteT iuyestigation. But respondent is surely aware that formal pro-
ceedings could not be instituted ag,l1nst its competitors unless the
Comn;i 5;():;1 , after appropriate in'.-esligation, , found suffcient evidence
of U1:.1awful conduct by the firms under investigation to justify the
i::smll1Ce of complaints.

,Ve conclude that respondcnt has failed to esta,blish t11nt changed
conditions of fact or law , or the public interest : requirc lny change

in the order. Accordingly:

It i8 ordered That respondent's petitiorl fileu )Ial'c,h 1, 1D65 , bE'"

and.it. hereby is , d( nicd.
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REPORT OF THE FEDEHAL TR-\DE C(nDnSSIO U pax ITS I NVESTIGA-
1'10:\ m' ALLEm D VIOLATlOKS or ITf; ORDER To CK\SE AND DESIST

APHJL 12 , 19CB

The Proceedings

On July 22, 1964, the. Commission having rea on to believe that.
rantzen : lnc. , may have violated the provisions of 1.he order to cease
and des1st issned herein on J aUliary 16 , ID;'\) , and modified all :March 2.
ID;j8 (55 F. C. 1065 , l068J, directed that an in\cesrigationnl h8aring be
conducted pursuant to S 1.35 and related ruJes of the Commission
Rules of Practice to ascertain the extent. to which such violations may
have occnrred. A hearing examiner of t.he Commission n as duly des-
ignated to preside flt hearings to be conducted for that. pnrpose and
it \las directed that he, in lieu of rendering an initial decision upon
eompletioll of the hef' ring, certify the record to t.he Commission
together with his report upon the invEstigation.

Pnrsnant to and in accordance wit.h tl1e foregoing, a hearing Tras set
by the hearing examiner for Xovemhcr 30 , 1964- , in Portland , Oregon
for the purpose of taking testinlOuy in evidence concerning the nature
and ext.ent of compliance by JRntzen , Inc. , with the said order to cease
and desist. Prior Lo said hearing a prehearing confcrence v,ns ordered
her' fin for \Yw'3hil1gtol1 , D. , 011 November :2:\ JDG-!' Dlll';ng the course
01 t.his conference 11 stipttlation slgnedby connsel for t11e CommiE ,jon
and for respondent , J antzen , Inc. , and a motion , agreec1upon by coun-
sel to close the proceedings before the hearing examiner , were sub-
mitted to the hcaring examiner and incorporated into tht:. record. On

O'iCll1bcr 23 , 196"1, the hCtlring examiner iS3u.cc1 h18 orrler , as request.
11)' counsel ior both Tcspondent find the. Commission , cance1l1ng the
inv(ostig-ational hearing set for Portla nd , Oregon , qllashing the sub-
poenas clirectec1 to the rcspolldent s olTcinJs , excusing their appearance
and closing the record in t.his proceeding. On .January 14 , 1965 , the
hearing cxaminer s ' Repol' and Cert.ific.ation to the Commission or
TIeconl of Investigational I-Ieflri1Jg ' ,,,as duly recorded and filed in
the offce of t.he Commisson. The, Commission having duly considered
the report. med by the he.aring examiner and the record herein and
being no's fully nclvisec1 in the prcrni , and having accepted t.he said
stipnlntiol1 entered into by cormsel for the rcsporcdcnt flncl the C011-
mis ion , Hlflkes this its report upon the investigation of the nl1eged
yiolatioEs of the order to cense and desist.
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closing of this record , are irrelevant to any of the issues. They win
be received.

Respondent' s second motion to reopen was filed on :March 29 , 196G

almost on the eve of the scheduled oral "rgument of the case before
the Commission (April 6, 19(5). 1IcreJy to give compl"int counsel

the usual 10 days to answer this petition would thus compel" post-
ponement of the argument. Respondent presents nothing here to
warrant such further dehy in an already protracted proceeding. It
proffers an affdavit of respondent's president, together with a tabula-
tion and several photographs. The substance of this material is that
respondent has discovered ne,v "competition" from a. variety of
sources, particularly from firms sening cards bearing the likenesses
of persons other than baseball pbyers. It indicates , for example , that
another bubble gum seller has , within the last few weeks , commenced
selling a set of picture cards called "The Addams Family" (pictming
the persons and objects depicted in the current television program by
that name). This material seems to us to be clearly cumulative; the
hearing examiner received yoluminous evidence of this character
during the course of the hearing (inltiaJ de,cision , pp. 7;'54-760 herein)

and later denied a. motion by respondent to reopen t11e case and receiyc

more (hl. p. 758). This proceeding could be prolonged interminably
if it must be halted and the record reopened each time the television
networks create a ne,y personality or subject that can be copied on
picture cards and offered for sale to children.

It is ordered, Therefore , that respondent's petition filed on Febru-
a.ry 24 , 1965 , and the petition of complaint counsel contained in their
answer thereto filed March 8 , 1965 , be , and they herehy are , granted
to the extent herein indicated; that the record be, and it hereby is

reopened for the limited purpose of receiving into evidence the three
(3) documents described in respom1ent's petition and the one (1)
document de,scribed in complaint counsel's answer thereto; that those,

documents be, and they hereby are , received in evidence as respondent'
and the Commission s exhibits , respectively; ana t)1at the record be
and it hereby is, thereafter dosed.

It islurthel. ordered That respondent's petition for reopening fi1ed

Mareh 29 , 1965 , be , and it hereby is , denied.

JANTZE INC.

Docket "/2.1"1. Order and Report , Apr. 1905

Order denying respondent' s request for inforrna1 disposition of tbe ease 11mler
Section 1.21 of the Rules of Practice.
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or through such customers in connection with the offering for sale
sale or distribution of rcspondent s products , ,,"ithout making such
advertising or promotional allOlvallce payments available on propor-
tionally equal terms to all other customers competing in the distribu-
tion of respondent's products with thc aforementioned and other

favored customers, respondent has failed to comply with provisions
of the said order to cease ancl clesist.

Conclusion

It is our condnsion , a:fer giving clue consideration to the acts and
practices of the respondent as evidenced by the admissions in the said
stipulation, that the respondent, Jantzen , Inc. , has paid advertising
or promotional allowances to certain customers as compensation or in
consideration for advertising or promotional services furnished by
or through such cust.omers in conne.ction with the oiFering for sale, sale
or distribution 01 respondent's products , without. making such adver-
tising or promotional allowance paY11Emts available on proportionaHy
equal terms to an other customers competing in the distribution of
reBpondent s products with the favored customers in direct violation
of the Commission s orcler to cease and clesist issued J annary 16 , 19;'39

and amcnded Thhrch 26 , 1959 r 55 F. C. 1065 , 1068J.

OT'.DER DENYING RESPOXDEXT S REQUEST FOR INFoR fAL DISPOSITION

This matter is before the Commission on the hearing examiner
R.eport and Certification of Record of Investigational Hearing,

filed.January 14 , 1965. Respondent filed its application on .January 28
1965 , reqnesting informal disposition of this proceeding uncleI' 1.21
of the Rules of Practice, and Commission counsel , on February 5
1965 , filed their answcr in opposition thereto.

The Commission , upon consideration of respondent' s application and
Commission COl1HSel's ans,ver, has determined that this matter is not
suitable for disposition under:; 1.21 of the Rules of Practice. Further
the Commission has reviewed respondeIlt s contentions , first , that the
consent order to cease and desist of ranuary 16, 1959 , and modified
Mareh 26 , 1959 r,05 F. C. 1065 , 1068J, is invalid , and , second , that
there is no statutory method for enforcement of Clayton Act orders
issued prior to uly 23 , 1959. These contentions are. without merit.
Accordingly,

It i8 ordered That respondent's "Application For Disposition Of
Investigation Under Section 1.21" be and it hereby is , denied.
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The Order

The order to ceaSe and desist Ivhich i::sued on January 16 , 1959 , and
which wa.s amended on Iarch 26 ) 1950 (55 F. C. 1065 , 1068J, is as
follows:
It is urdered Th,lt 1' T(1lHlc;Jt JU!.tZC:l , Inc. , iJ L"orporation , and its oilcers.

representativc , agents and employees , directly or through allY corporate or otber
de\'icc , ill . OJ' in connection 'C'ith , tlw i\Je of clotlling in commerce , as ;'comllerce
i.. llctillec1 in tlll ftUll?wlecl Clayton Act , do forthwiih CeRS€ and desit from paying
or ('ontradi11r; for the payment of anything of v aIne 10 , or for the benefit of, any
cr:Homer of respondent as compensation , or in consic1el'atioIl , for uny sen' ices
or facilities furnished by or through such customcr ill connection with the offer-
ing fOl' sule , :,alc 01" distriLmtin11 or l.\ of l'p:;poIllpllt' S IJl'oc1ucts , nnless such pa 'i-

men!: or consic!eration is ma(h fl,aiL1LJle on In' oIJortiono.lly ef1l11.1 terms to all
otb"J" c-L1stomel's competing in the distribution of such proclucts.

Heport on the Fads

As shmvn b y the stipulation sllLnnit.ecl during the prehearing con-
ference oJ N ovcmbcr 2 1, 1964, respondent acknolv ledges and ac1mi 
the follo\\"ng facts:

1. Hespondent is a corporation organized and existing uncleI' the
bl\"s of the Sta.te of :: evada with its principal office and place of busi-
ness locat.ed ill POl'tJancl , Oregon. It is no\' and has since prior to

1950 engaged in the manufacture and sale in comrnercc , as '( cOlnlnel'Ce
is defined in the amended Clayton Act , of a "\vide variety of mCll
women s and eh ildre.n s clothing, apparel and acce.o:sories.

2. In the course 01 conduct of the aforesaid bl1siness : respondent has
fa.ilcd to comply with provisions of said order to cense and desist ill
the i'cllowing respects:

(a) That in or about December H)(J:2 : respondent , in violation of
the said order to cense and desist , paid an adver isillg or promotional
allowance of S111.16 to it.s ell tomCl' , Loveman s 800 IvlarJ et Street

Chattanooga , Tenncssee.
(b) That in or about August 1960 , respondent , in violation of the

saiel order to cease and desist, paid an adycrtising or promotional
al101yance of $235.50 to its cu ;tOlneL SayoJ' Shops , 4512 li)th Avenue
Brooklyn : Xew York.

(c) That in or abont July 1D6:2 , respondent , in violation oJ the i1icl

order to cense and desist , paid flU nclyertising or promotion,ll allowH.nce
of 866.66 to its customer , t.he said Savoy Shops.

3. In paying the sflid advertising or promotional allOlyanccs to the

aforementioned fll(.1 other favored custOlncrs of respondent as com-
pensation or in consideration for ac1vr.l'tising i:crvicc.s furnishecl by
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Respondents have not shown why the Commission should l'cc,onsic1er
flnc11'8Sc.il1clits cletcrrnination that issnance of compInints here is in the
public interest tnd is !;.onsistent 1yith the C01lmission s e.xpressed con-
cern to prevent future unlawful acquisitions in this industry t. llollgh
e.xercise or its pOI'.ers of inclllstry\\"ide inquiry a.nd corrcction.
Accordingly,

It is oTde'' Th:lt the motions of respondents in the abm" cnp-
tionec1 proceedings to suspend further ac1judicflti \'8 proceedings be,
and they hereby lle, denied.

HOFF:.IAXN AIHCRAFT COMPA fY ET AL.

Docket 81:36. Ol'dCl, Apr. 2.9 , 196'5

Order denying l'€spoEdelJrs petition that C(1mmi:,. i(,ll S onler of ::l:y 1. , 1851

58 F. C. 730 , be reopened find modified.

ORDEH Dr:XYIXG PETITION To REon:x PHOCEEDIXGS

This matter is before tlw Commission upon n;spondents ' pc.ition
fied April 5 , 1065 , reqncsting that this proceeding be reopened lor the
pnrpose of modifying the Commi::sion s order to cease and desist
issueu on iay 13 , 1861 1:58 C. 730:1, based on an agrcemC':lf COll-
taining ,(, consent order.

As grounds for their request , respondents allege that thel'c \Tas a
misnnderstan(11ng as to the meaning of certain paragraphs of the
order to cease and desist as the re mlt of representations mac1e by COUJl-

sel supporting the complaint (luring the negotiations leading to the
conse.nt order. Respondents have llflc1e no shoYI'illg in ycrificfttioll of
the f1l1egntions in their petition.

The Acting Director, Bureau of Deceptive Practices , hflS filed aJl

nns\yer in oppo itioJl to rc ponc1cnh petitjo 1. Attached to the nns've1'

is the affdavit of counsel supporting the complaint \yhe1'ein he denies
making the alleged representnt.ions concerning the phraseology or
inte.rpretation of the order to cease and desist. Complaint ('on115e1 has

attached to his affdayit it copy of it draft of rJ, propc;scd order which
he discus ed with reSpOndl\llts' CCllE(;l , and 11c-;1lc1Y\Tirten ll()tal
thereon tend to refute respondents ' f111egations.

The, Commission, upon consideration of responclents' lUlH' rified
petition and the ans\,er thereto , hf1S determined tlwt respondents
request must. be denied,

Respondents do not contend that there have been any changed cOl1cli-

tions of fact since the order to cease and desist became final. The Com
mission s action in denying the present rnotion is not intended to pre.



INTERLOC1;TORY ORDERS, ETC. 1363

TEXAS IKDUSTRIES , IKC., Docket 8656
)IISSISSIPPI RIVER FUEL CORPORATIOX , Docket 8657

Order, April 1;', 1965

Order denying requests of two respondents to suspend proceedings pending com-

pletion of fin inumtry,vicle investigation.

ORDER DEXY"IXG IoTIo::-rs To SuSPEND CO):IPTJAINTS

On :\larch 31 , 1965 , the hearing examiner certified to the Commis.
sian motions by counsel for respondent in each of the above-captioned
proceedings to suspend the proceeding pending completion of an in-
dustrywide investigation , inquiry, or other action by the Commission.

On December 7, 1964, the Commission announced the commence-
ment of an investigation designed to aid the Commission in enforcing
Section 7 of the Clayton Act, as amended , in the cement industry.

R.espondents in the motions before us argue that in light of the Com-
mission s announced intentioll of proceeding on a broad inclllstrywide
basis to prevent unlawful mergers in this industry, the Commission
should , as a matter of fair enforcement policy, not prosecute adjlldica-
tiye proceedings against these respondents in regard to past acquisi-
hOllS by them in this indnstry.

This argument misconceives the pnrpose of the Commission s in-
vestigation and of nny industrywide proceeding that might arise out
of it. Such a proceeding would be concerned with preventing future
nnl::ndul mergers, by providing business men with guidance as to
the probable legality of proposed mergers; it would not adjudicate
the legality of specifio past merger . The Commission issued conl.
phtint.sin the present cases because it had reason to believe that

the challenged acquisitions endangered competition in the markets
affected; and the ill-effects of such specific acquisit.ions , if found il-
legal , could not be dissipated merely by a nonadjudicatory, industry-
wide inquiry of the kind projected by the Commission. That is why,
as the Commission stated in Permanente Cement 00. Docket 7930

decided April 24 , 1964 , p. 9 (65 F. C. 410 , 494J, commencement of
a general industry wide inquiry " is not tantamount to dechring a
morat-orium on all enforcement activities with respect to transactions
(pre\' iousJy J cOJlsummated. Here, too , the challenged past acquisi-
tions could be found to "have profound and eyen irreversible adverse
effects upon competition in substantial ma.rkets" which no industry-
wide action looking to the prevention of future unlawful a.ctions by
cement producers Y\-ould in it.self , be eiIective in correcting.
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irative action aimed at dealing promptly and effectively with the basic
merger problems out of which the cases a.rise.
I reiterate my view that the Commission, \vithout further delay,

should decide these cases , and also that it should not continue to delay
in acting imlnediately on a broad administrative basis to prevent
further unlawful mergers in the retail food industry. The initial
decision of the hearing examiner in Docket 7453 was renc1ered more
than two years ago-on April 5 , 1863 1 69 F. C. 226J. Oral argument
on the appeal from the initial decision was heard by the Commission
on November 6 , 1963-a year and half ago. The initial decision in
Docket 8458 was rendered on October 4 , J963 167 F. C. 999J, and
oral argument was heard on J\lay 7 , 1964-almost a year ago. If "r8me
dies and solutions" for the serious , industry\\'ide problems in the food
industry are to be found , as I hope they wi11 , we should delay no longer
in deciding these particular cases and moving a.long into a. broad
industrywic1e administrative approach.

One such approach might be ior the Commission to extend a.n op-
portunity to all of the large retail food chains to cooperate with the
Commission in t.he prevention in this industry of mergers prosel'ibed
by Section 7. The companir,s j-hat have been active in making acquisi-
tions conld be directed to file "\vith the Commission perioc1ica))y such
reports as might be necessary to keep the Commission informed : well
in advance: as to all prospective mergers ane! acquisitions involving
such companies. See. Section G (b) of the Federal Trflch) Commission
\.et , J5 U. c. 846(b); Unital Stales v. Jio/ton Sult Co. 338 r.S.

632. On the basis of the information obtained through such reports
concerning t.he, terms, condit.ions, business reasons , etc. , of propoE:ed

acquisitions , as \"811 as on the basis of the Commission estensive ac-

cumulated knowledge and experience concerning the eOll lpetitiye cOll(li-
tiOllS and problems of the retail food industry, the Commission could
where practicable, advise companies as to the probabJe legality of S11Ch

proposed acquisitions , as well as take such other action as might be
required to prcyent unlawful mergers. In addition , the Commission
could utilize such information to aid in keeping itself abreast of current
merger trends in the industry.

The merger movement in the retail food industry '\V8xrants the Com-
3sion s closE' ::t scrutiny; nnc1 unlrnd1l1 mergers i1; the industry should

be prevented. But we must choose ,,'isely the ;' rcmeclies and solutions
that are likely to achieve our enforcement goftls in an effective and fair
manner. To protract the present cases still furtl1cT \"hilc ignoring the
larger question of how the Commission is to deal effectively with a
merger movement that js continuing and that is inc1ustrywide in scope
seems to me the least effcient: the least expeditious , the least economical
and the least equitable approach for an administrative agency to take.
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elude respondents from filing a new motion if and when support.ed

by a. factual shO"wing that would warrant modification of the order to
cease and desist.

On the basis of the foregoing:
It is ordered That respondents ' petition , fied Aprii 5 , J965 , be, and

it hereby is , denied.

THE
KATIONAL TEA CO., Docket 7453

GRAJ'D 1;1'101' COMPANY , Docket 8458

Order ana StdClJC'illi5 , May 3, 1965

Order pJ'O,iding for reargl1U'-ent of bYo cases before the fnll Commission iuvol,-
illg the merger moyement in tIle retail food industry,

SEPARATE STATE I"ENT

By ELJL\X ()om.m;ssioneJ'
I agrce that the merger movement in the retail food industry is

indnstrywide in scope; that it raises serious problems; and tl"\a.t an

the members of the COlTnnission as 110\\ constituted should participate
in :formulating " remedies and solutions. I do not agree , however , that
the \\" llY to remedy and solve these. problems e.ffectively is by setting
these cases down for l'eargumeJ1t. f\S the full Commissicn has now
decided to do.

In both cas( s there is a quorum for deciding the appeals on the
merits. The cases can be clec.ided now , wlthout reargument , and 1 think
they ( huulc1 be. By deciding not to decide these cases no\\' and to set
them. down fli1' reargument , tI1e Connnissioll has dehyec1 the process
of seeking and finding " remedies and solutions. " In these cases , and in
others the central goal of merger enforcement in t.his illdustry should
be the ame: the pl'e.se Tatiol1 of a c.OlnpetitlH: market ::trncture. III
this indnstry pa.rt.icularlV, the Commissicm should be pr:imarjjy con-
cerned with flrrest:ing hlrther concentrat.ion through acquisitions
w1wther by tIlese respondents or by ot11cr major chains, that coul(1.

rr,slllL in the inc111stry s becoming sllbsrantially less compet.it.ive tha:1
it js t0c18Y,

A quorum of the Commission is now \:aiJable, without reargument
to dispose of t.he vresent (,i'. es in l)arrnuny \vith what should be the
Cornmission s primary euforcenlent ob eetives in this industry. It is

true that the members of the Commis ion who did not-llear ora.l argu-
ment in these. cases may properly decline La partic.ipate:in adjudicating
the merit., of the appeals. Bnt 1hose l;H?rnbers , \';,ho haTe now voted to
set the. case ; down for reargument, eould with egmd propriety refrain
from entering iilto the ndjuclication of tllese. eases , permitting tflel1
to 1J8 decided nOlI' , and at the same time join in appropriate adminis-
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Such fl sit.uo.tion can readily arise when there arc four Commis-
sioners sitting. And while hearing oral argument is not necessary to
participntioll those Commissioners not having had the benefit of

cftrlier oral argument feel the need for the cnlightcnrnent and clarifi-
cat.ion -whieh oral argument might provide. Ncither Commissioner
.Jones nor I heard National Tea , nor has Commissioner Jones heard
Gnmc1l nion. Our judgment thaJ the public interest requires our full
part.icipation in tlwse cnses must outweigh a call , ho cvcr insist.ent
that these 111attcrs JTmst now be pressed to conclusion.

This rather uncomplicated state of affairs , which would defer these
matters at most a lC\Y we,eks , should not, it seems to 111e, give rise to
a public debate as to the methods and objectives of Commission
mergcr enforcement policy.

ORDER DIREC'ITNG ORAL REARGU IENT

The2e miltters are before the Commi8sion on appeals of COllJlSel

supporting the l'espcctin; complaints. Oral argument In the .11 ((lie?'

of National Tea 00. Docket No. No3 f69 F. C. 226J, "~as heard on
::oyembcr 6 , IDGi3 : by the fun Commission as then composed , ,yJ,1c11

included thre8 of t.he ' preSeJlt Commissioners. Oral argument In the

jiaUei' of The Grand Union Go. Docket. No. 84-58 C67 F. C. DD9t ,Yfl::
heard on J\Iay 7 , 1964 , by :fonr members of the present Commission..
Realizing t.he seriousness 01 the industrY'ivic1e scope of the merge::'

1T10YCment in the food retaiJ industry, as shown by the records in these
cases , a,nc1 the problems associated \'ith the remedies and solut.ions to
be i"Lpp1iec1 , and being of the opinion that aD of t.he members of the.
Cornmission as now constituted should participate in tIle consideration
of these Cflses and in the formulation of the renJedies and solntions

the Commission has determined that the appeals of counsel supporting
the c.omphlints in both of these matters shonld be GraDy rcargnccl,
Although aware that reargument ,yill lcngt,hen some,yhat the sprm
of time between i sllance of the complaints and ultimate disposition of
the cn , the Commission is of the opinion thnt the nll vantages of a.
single aproach to the mutual problems presented by these cnses more
than out,yeigh the, c1isac1nlltages inherellt in lengthened pL'cccclir:gs.

Accordingly,
It 1S oi"dered That oral reargument on the appeals In the J.l1atter

of J\ at-Oi1at Tea 00. Docket Xo. 7.';)3 8nc1In the l11utter of T?w Grand
Union Co. Docket Ko. 84;"58 , he hcJdlxJoTe the members of the COlJ-
mis'sion all dates to be estnlJlishcd 1y tIle Secret.ary of the COlnmission
at ti l1es agreeable to counsel fol' respondents and cOl1H2el1ll support

of the complaints.
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SEPARATE STATEl\EXT

By :1IAcINTYHE 0 om?" issioneT:
Since I have always opposed procedures which tend to inject delay

into the administrative process, I feel ealled upon to express my rea-
sons for not opposing the Commission s decision to hear reargument
in these cases.

The first and most important consideration is to afford all five Com-
1111ssione1'8 the opportunity to hear oral argument and to participate in
the final decisions. Only three of the present Commissioners heard
the first oral argument of the National Tea matter and only f011

Commissioners heard the GTand Union argument. I doubt that I would
ever vote to deny a colleague who desires to participate jn the decision
of a case the right to hear oral argument thereon.

Another important reason for hearing reargnment is to shed addi-
tionallight on an important subject which the pftrties have not as yet
adequately explored. It is my view that the briefs and arguments
heretofore submitted did not give suffcient coverage to the question
of remedy in the event violations are found. After these reargnments
the Commission will be better equipped to decide whether te enter
orders for outright divestitures , injl1netions against future acquisi-
tions , some combination of tlle t\"o , or other orders with whieh re-
spondents could comply ,,'ithout c1isnlPtion to their lmsinesses and
would accept as appropr:iate. The real'gnmellts ,,'e ha'\' e provided for
will enable all counsel in these InaUers to inform us more about the
answers we should supplJ to the e qllestion

And , finaIJy, the law in this field is developing at a very rapid rate
a.nd the interval since the last arguments has seen the issuance of ma,
important court decisions. I am sure that all eounsel will be benefited
by this opportunity to bring their legal arguments up to date.

SEPAR-\TJ CONcmmnm STATE::lENT

By :REILLY 001nm"i,8sioneT:
The majority has ordered reargument in these aging cases because

it finds itself unable to decide them without the participation of the
full Commission. This is dictated in pa1't by the majority s conviction
ilat these cases aTe important in the Comnlission s larger concerll with
competition in the food industry and thus should be considered by

the fnD Commission , and in part by the fact that the number of Com-
missioners participating in fl, matter may be large e.nough for a quorum
but not large enough to provide a cle",' majority for satisfactory Com-
mission acti011.
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8512. COllllsel lor Columbia Bro;1ckasLing SystC!l : in a. motion reqne.st-
ing thoLI withdra\y from 

rn1l'ticipation in the Col/wl, lJia B/'oadcastinri
case , argue that the p)'aetice al1egecllyengagecl in 1))' the Columbia
BI' oadcflst.ing System are simila1' to the pnlclices "dlich DonbJeclay
allegedly had pursued and with respect to W1J1('h tllC Commission llad
dismissed the complaint many yea.rs ago.

Respondents request that I Iyithc1nl\Y from pllrticipation in thi case
because during 11 '- tenure on tlle staff of t.he Commission as Assistant
Dircctoi' of tile Bureau of -\ntim()nopoJy and Chief of the Division of

Illn stigatioll and Litigation my name i1pIWal'E'd OJ) ' al'ions ul'iefs in
Douoleday. Respondents claim , as a result 1 must have had importtlnt
aelllillistratiH responsibilities with respect to the inyestigatioll or
prosecution or apJwflJ Ln DuulJeda.y. In this connection , responclellts
contend that ill yip\y 01' my participation in Doubleday it must be
iufened that. I \\"ns 1111 ilchocnte of the peC'iJic posihoJls ac1nlll'ed
by comphint. c0111sel in tlHlt Celse with respect to tlJC alleged injurious
c.il'pd on c1E',dcrs 01 mail onLer clnb " Nesp(mdents contend that.
Doubleday, \yhich \YHS (lismissNl, is tile decision contl'olJing' this

C(1se flwl ill filet \Y:lS relied upon by the lw(1l'ing examiner below in
dismissing the complaint.

Respondents , citing Section tj(c) of the )tdministrntiv8 Procpdl1re
Act , ,j U. C. S )004(c), argue that lJouiJlerZuy and the instant l'l'
eceeling are " faetnal1y relatec1' and eontenc1 that. ns a result m ' ('on-

tinned participation herein would entail a cOlnmingJing of thr

adjudicative and prosecut.orial or inyest.igatiye functions. I ha.vl' ex-
nmined the authorities cited by respondents and eel'tainJy 110ne of
them snpport the. proposition that 111cler these. circnmstances the
Doubleday case and the instant proceeding should be consjderccl '; fac-
tna.lly relatecr

\\-

it11in the mcaning oJ tlwt term tti: nspcl in Secrjoll
5 (c) . Hesponc1cnts straightfor\Yal'11 " admit. that they hayc fOllnd no
juc1icjaJ authority constnling the ,yords '; fnctl1,dly relntccF in the
statute, Further , they are to be cOJJmended for eaJlcliclly directing the
Commission s attention to the definition 01' this phrase in the tttO/ilf.Y
CJeneJ'u7's Jlanua.l on the Admin/8ti nfii' e Pi' ocedU're Ad (lD-ii),
I construe that definition , a factllall : related ca e ''Iilhin the meaning
of the, -\ct refers to two eases inyohing ill least. to some degree t.he
same pinty ont oJ tIle S llne or a connect('(1 et of incL:, The .JInnnal fllJ'-
tilOl' . tfltcS: ;;* :

::: 

agenc ' cmployecsJ ,yonJd not be preycnted from
assisting tbe ,1gPllCY in the decision of othel. ':e (in w!Jich tJJey hfld

not engaged either ns in\"e3t1ga.toT3 or prosC'cutors) 111e1'('j:" beciluse the
fac.ts oJ these other cases may form a pattern 8imi1:11 to thos(' \yhich
tlIp)' had rlJeretofore investigated or prosecllt.ecl" In this (',HSC it is

.--

\t p. 54. D. Ii
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The views of Commissioners EJman and MacIntyre are set forth in
separate statements, and the views of Commissioner Reilly a.re set
forth in a separate concurring statement.

RODALE PRESS, L\'C. , ET AL.

Docket 8619. Grde?-, May 1965

Order denying respondent' s request that a news release following the initial
decision be made part of the record on appeal.

ORDER YI:' IVIOTIOX TO ENLARGE RECORD ON ApPEAL

Respondent RadaIe Press , Inc. having moved to enlarge the record
on appeal by making a news release relating to the heaTing examiner
initial decision , which release was issued by the Commission subse-
quent to the date of said initial decision , a part of the record on appeal
and the Commission having determined that any issue respecting the
accuracy or completeness o'f said news release is irrelevant to any issue
be.fore tll( Commission 011 the appeal of respondent:

1 t is ol'de1'ed That said motion be" and it hereby is , denied.
Commissioner Elman dissenting.

COLUMBIA BROADCASTING SYSTEM, INC. , ET AL.

Docket 8512. Order and Opl:nion, May , 1965

Order denying respondent' s. motion that Commissioner :\iacIntyre be disqualifed
from participating in this proceeding.

COM1\IlSSIONER MAcIXTYRE s STATEMEXT

DTSQDALIFITJ)

ON MOTIOX THAT HE BE

::fAY ) 2 1 \)(;5

During the Jate 1940's and the early 1050' , when I was serving on
the, sta.fl' of the Federal Trade Commission as Assista.nt Director of the
Bureau of Antimonopoly and Chief of the Division of Investigation
and Litigation, I supervised a substantial number of investigations

and a. substantial amount of litigation. Included was a CRse entitled
In Te Drmbleday and Co. , Inc. C. Docket No. 5807 (52 F.T.C.
169J. It involved a factual situation confined to the practices allegedly

pursued by that firm. The Federal Trade Commission dismissed the
complajnt in part. Quite recently the Commjssion instituted proceed-
ings In 1'e Columbia Broadca8ting System , Inc. C. Docket :'0.

379-702--71--
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The Commission having considered Commissioner MacIntyre
statement and being in agreement with the reasoning therein and his
determination that the Doubleday case. and the instant proCBeding
are not "factually related" within the meaning of that term as used in
Section 5 (c) ofthe Administrative Procedure Act; and

The Commission having determined that respondents have failed
to justify the action requested:

It i8 ordered That respondents ' motion requesting that Commis-
'Simler l\fa,clntyre be disqualified from participating in this proceeding

, and it hereby is, denied.
Commissioner )laclntyre not participating.

PHILADELPHIA CARPET COMPA)fY ET AL.

Docket (635. Order, May 14, 1965

Order extending the closing date for the respondent to :fle a report of compliance.

SL'ERSEDING ORDER AS TO TUfE 1YITHD., ",\THICH RESPOXDENTS
SHALL FILE REPORT OF COMPLIANCE

Respondents have fied a petition with the Commission requesting
that the period of time within which they are required to comply with
the Commission s cease and desist order be extended for a period of
time coextensive with that accorded their competitors in companion
cases. The Commission , on April 2 , 1964, extended the time in which
eight of respondents ' competitors ' were required to file reports of com-
pliance to sixty (60) days after the latest dats of any fial judicial

determination on appellate review in Callaway Mills Co. Docket Xo.

7634 , Cabin Crafts , Inc. Docket )fa. 7639 , and the instant case. Ap-
peals from the Commission s decision in CaZlnway Mills Co. , supra
and Cabin Crafts , Inc. , supra, are currently pending before the United
States Court of Appeals for the Fifth Circuit. On April 1 , 1965 , the
Commission s order in the instant case was affrmed by the United
States Court of Appeals for the Third Circuit. Philadelphia CaTpet

Co. v. Federal Trade Commission 349 F. 2d 994 (3d Cir. 1965). The
fial decree of t.hat court ordering compliance with the Commission
order to cease and desist was issned on Apri126 , 1965.

In the circumstances, the Commission has determined that the period
of time within which the respondents in this Clse should be required

"'In re DOltbleday and Company, Inc., 52 F. 169 (1955).
1 Bigelow- Sanford Carpet Company, Inc. , Docket o. 7420: :\lohusco Industries, In('.,

Docket No. 7421; The Magee Carpet Company, Docket No. 7631; C. H . 1IIlsland & SODS

Docket 1"0. 7632; The Beattie !lIullllfIH' turing Company. Docket No. 763:,; A. & !II.
Kr\n1.gheusiun , Inc. , Doeket :!D. 7636; Roxbury Carpet Company, Docket 1'0. 7637; The
FIrth Carpet Company, Docket No. 7638.
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obvious that the proceeding brought against CBS can in no ,yay be
considered an outgrowth of the D01tbleday proceeding. Assuming for
the moment tlmt both cases involve the same legal theory as to similar
facts,z in my vimv that does not constitute a factual nexus so tiS to
\yarrant my disqualification in this proceeding under section 5 (c) of
the Administrative Procedure Act. 1'118 mere circumstance that
Do' ubleday, which was dismissed, may have rested on the sa,me or a
similar legal theory as the instant proceeding is insuffcient to bring
my pa.rticipation in this case ' within the area forbidden by Section
5(c). Needless to say, I intend to judge this matter on the facts in this
record and in tIle context of this industry.
If respondent's construction of the term "factually related case

were to be upheld , obviousJy no stafT member could ever sit on any
Commission or adrninistrative board having a quasi- judic:ial function.
There would be too many instanees where he would haye to disqualify
himself. Furthermorc, by way of analogy, if the phrase "Kcre to be
given the broad s\yeep for ,,,hich respondents contend, few United
States Attorneys could become elevated to a Federal judgeship and

probably no Attorney General could ever sit on the Supreme Court.
For example, if a United States Attorney had once p,llticipatecl in it
lTlurder proceeding invohing a particular set of facts, muler respond-
ents interpretation of the doctrine there \youJc1 be a commingling of
the prosecutorial and judicial fUllction in another homicide involving
similar circumsta.nces because he had , in the course of prosecution , once
taken the position that murder under analogous facts was illegal. Thls
is clearly an absurd result. The doctrine to be applied here obviously
is that the prior expression of legal views as to the lawfuJness of cer-

tain praetices does not disqmt1ify the adjudi.cative offcer if it does not
involve the pa.rticnlar party bei.ng proc:eedec1 against. As a noted au-

thority has stated

, "

Bias in the sense of f_aJ cry.'3tallizcd point of Ylt'w
:lbOllt issnes of law or policy is almost l!niYer :ally cleem d no ground
for disqualification. I might add that my vie,ws on thi p1'oceeding
have in fact, not yet crystallized.

ORDER DENYING loTIOX To DISQUALIFY

Respondents , by motion fiJed :\Iay J2 , 1965 , having requested that
Comrnissione.r lacIIltyre be disqua1ified from any further participa-
tion in this proceeding; and

Commissioner lacIntyre ha ving fied 'with the Commission a state-
lnent. t.hat he has c1etermineclnot to w"ithdraw; and

At this time I lJave reached no final conclnsion on that point.
s 2 , Davis A.dminiBtrative Law Tr'eatise 12.01 at 131 (1958); Comment Prejlldice.

and tlte Ad1l1liStTUtlVC Proces8 59 Nw. l!. L. Rev. 210 218 (19t14); ee also Federal Tmde
Commission Cellent /Jistitilte, 333lJS. (iS3 (1048).
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amended , respondent ash-Finch' s answer in opposition thereto , and
respondenes motion to terminate the proceeding. In addition, re-

spondent :-ash-Finch concurrently fied a motion that I be disqualified
from further part.ieipation in this proceeding. In support of its motion
fnI' my disqlla1iIicntio1l 1 respondent cites my pa.rticipation as staff
('011n8e1 in the negotiation and settlement leading up to the entry of

the ce,ase and desist order against Nash- Finch in ID4i nnd asserts
further, that I participated in discussions relating t.o responc1enfs pro-
posec1comp1iance -with thflt. order. Respondent. argues that under the,
circmnstances my disqua1ification is mandatory under the rule an-
n011H'ed in Amo\ Trellt CIl. Y. 30G F.2d 200 (D.C. Cir. 1962).
Fin l1y, respondent. contends t.hat I should not participate since this

proceeding is adjudicative and the Commission herein purports to
act as l1 master in making findings of fact for the court of appeals.

E\"ry adjudicator is under a positive dnt)" to fulfill his acljnclieati\-
functions unless actual1y disqua1ifiec1 and it is almost flS great a
fault to employ seli- disqualification too readily as too spflringly. l The

same eonsic1e.rations are , of course, equalJy app1ica.ble to agency mem-
bers' participation in the ac1min-j tratin functions entrnsted to tllel1
when faced ,yith a request for withc1l'flWfll. Careful consideration of
the issues raised by respondent's motion is tlwrefol'c required in the
cnntext of this proceeding flll(l the Jnanner in ",yhich it (len lop('tl.

The cease and desist order unc1er consideration here 1ssued in 1 $H 7

and the p1'0I'1s10ns oJ thE" so-called Fina1ity Act , enacted tTnl:.\' 28. 19;"59
do not a.pply. --\rcorclingly. it is the purpose of this procccding to clcter-
nin(' ydwtlwr the fficts ,yarrant a petitioll to one. of the courts of

appenls for affrmance :1n() enforcement of the order to mflke it final.
The. dcterminat.on flS to ",ybether an or(ler of enforcement should issue
rests ""ith the conrts and not "it.h the Cori1mission. Respondent none-
theless c.ai.l1s that ill proceeding the Commission is acting fl8 a master
for the conrt of appeals and therefore it is entitled to all of the pnwe-
dnres applicable to an adjudicat.ive trial Tn short" respondent asserts
th:lt. if I continue to sit. in this proceeding therE' ","\ill result a commin-
gling of the adjudicative and prosecntorial and investigative functions
prohibit.ed by the Administrntive Procedure Act. 'rhe crux of the
situati.on , therefore , is whether th1Sis an investigative, an adjudicative
or :1 h vbrid proceeding'. That fluestion Cfin best. be resolYed after an
8:'G!J1inntioll of JJO\Y this pro('('edinf! was instituted and 1101\ it has de-
vcloped over t.he last two years.
On February 1 , 1963 : the Commission issued its order directing an

jnvestigation as to whether respondent-shad compljed with the order

1 ComnH'nt. PI" efl/dice filii! tllC _4rlministj"flthe PJ"oce. 59 Nw. r. L. He,. . 216. 2.'1.'1-

(19f;4).
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to file a report of compliance should be extended for a period eoexten-
sive with that of their aforementioned eight competitors. )Lccorc1ingl:y,

J t is ordel'ed That the paxagraph in the Commissioll s order to cea
and desist, issued February 10 , 1964 (64 F. C. 7(;2J, referring to the
time within which respondents are required to file a report of cOllpli-
ance with said order be, and it hereby is, stricken.

It is furthe)' (mle)' That the respondents shal1 , \yithin sixty (60)
days after the dake of the final judicial determination in Callaway Mils
00. Docket :"0. 7634 , or Oabin Omits , Inc.. Docket 1'0. 7639 (362 F. 2d
435 (1966) J, whichever is later, file with the Commission a report , in
writing, setting forth in detail the manner and form in which they have
complied with the Commission s order to cease and desist.

C. H. ROBIKSO:" COMPANY AND NASH-FINCH
CO;VIP AKY

Docket 4589. Memora.ndum, May 19f.'

To a'Void further delay Commissioner :MacInt:rre withdra,,'s from the case in
which respondents allege th'at his participation would resuJt in a commingling
of adjudicative, prosecutorial, and investigative fnnctions prollibited by
the Administrative Procedure Act.

l\IEMOR.-\XDI:l\I OF COMJ\rISSI01\""R l\iACINTYR ,VITH RESPECT TO
RESPONDEX'lS IOTION THAT HE BE DISQUALIFIED

Approximately nineteen years ago , while serving as a member of
the BbdI of the Federal Trade Commission , in my capacity as Chief
of the Division of Investigation and Litigation , I participated in con-
ferences with Federal Trade Commission counsel and counsel for the
C. H. Robinson Company and the Nash-Finch CDlnpany, heJd i'or the
purpose of negotiating a consent settlement of alleged violations of
law taking place approximntely twcnty years ago or morc. Such con-
ferences did result in the negotiation of a consent settlement and a
cease and desist order ,,"s issued in F. C. Docket X o. 4,,89 (43 F.
297j. The current investigation , initiated on February 1 , 1963, is for
the purpose of collecting information regarding the present practices
of the C. H. Robinson Company and the Nash-Finch Company. If it
shouJd appear that the present practices of the respondents violate
the terms of the aforesaid cease and desist order , then the Commission
may refer the information to the appropriate. court :for a determina-
tion of Tlhether violation of the cease and desist order has occurred and
whether the order should be enforced.

This matter is now before the Commission on Commission counsePs
request that the order directing the investigational hearings be
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torney in seeking enforcement of a court order. Respondent' s motion
for clarification made it clear , to me at any rate , that it would have
been desirable for the Commission to differentiate sharply bctween the
adjudicative and investigative functions in this matter and I did not
concur in the order of November 4. While this procedure may have
been approved by the courts ' it seems clear that the interaction of the
adjudicatory form given to this investigation and the procedural
questions continually raised by respondents throughout this proceed-
ing has created a procedural bog, out of which the Commission has
yet to fid its way. IVhen respondent objected to the so-called un-
defined nature of this proceeding, the Commission should have
amended its order directing the investigation , making it plain that
this proceeding is solely investigative, to which only the Rules of
Practice applicable to investigations wil be applied. This the Com-
mission has not chosen to do and the result has evidently been confu-
sion compounded.

Respondent, not satisfied with the "clarification" contained in the,
order of November 4 , 1963 , petitioned the 1Jnited States District Court
for the District of Minnesota, Fourth Division, for a declaratory

judgment and injunction. Nash-Finch requested that the Commission
and its staff be enj oined from further proceeding in this matter until
respondent had been informed as to whether the hearings arc adjudica-
tive or investigative, the purpose of the hearings clarified , the duties
and functions of the presiding offcial defined , and the rules applicable
to the proceeding affrmatively promulgated.

The district court, denying respondent's petition , adopted essen-
tially the position set forth in the Commission brief filed with the
court, to the effect that in an enforcement proceeding the Commission
may, to expedite the proceedings , hold investigative hearings in ad-
vance of going to the court of appeals and to such hearings apply its
adjudicative rules. ' The court further held that under ' this procedure
the Commission proceeds as if it had been appointed as a master and
that this was the procedure adopted in this instance.

As heretofore st.ated , it is my view that this proceeding is essentially
an investigative proceeding and , although the courts have judicially
approved what the Commission has done here in prior cases , it is ob-
vious that the engrafting of adjudicatory procedures on the Commis-
sion s essentially investigative function in this instance led only to
confnsion and deJay. This ease and similar ca.ses, I believe, could be

2 See C. v. Standard Bra.nds t195o-1951 TRADE CASBS '; 62 797), 189 F. 2d 510

(2d Clr. 19t5!): and C. v. Washington Fish 

.- 

Oyster Co. (19 TRADE CASES
'I 69, 4S7J, 271 F. 2d 39 (9th Cir. 1959).

2 In this cuse the procedure utllzed hilS, if anything, slowed down the proceeding.
4F. C. v. Na.sh.Pinch Co. 1984 Trade Cns. '171.204 I7 S. &D. 973J.
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to cease and desist in Docket No. 4589. The order specified that a
public investigational hearing should be conducted for that purpose
pursuant to S 1.34 and the related rules of the Commission s Rules of
Practice which were then in effect. It was further ordered that the chief
hearing examiner should appoint and designate a hearing examiner

to preside at the hearing with all the powers and duties as provided by
S 4.13 of the Commission s Rules of Practice then in effect. The order
provided that respondents were to haye the right of notice, cross.

examination , production of evidence in rebuttal , and that the hearings
should be conclucted in accordance with the Commission s Rules or

Practice for adjudicative proceedings insofar as such rules were

applicable.
The ensuing months were consumed by procedural maneuvering

until on October 14 , 1963, respondent Nash.Finch filed a motion
requesting the Commission to cJarif: the order of February 1 , 1963 , di.
rccting an investigation of the respondent. It ,yas the ' burdeli of re-
spondent' s motior1 that tl15 order of February 1 , 1963 , was defective
because it did 110t specify whether the proceeding initiated wa.sad
judicatory or investigatory and that it failed to make clear wllcther

the examiner was appointed to a,etas an impartia.hLdjudicat.ive offcer
subject to the ' provisiOllS of Section 5 (e) of the Administrative Pro-
cedure .\ct. Respondent , at that time , argued strenuously that it should
be advised asto whether these hearings were supposed to bea.n " ctua.l
trial" and that it should not be left to specnlate as to whether these
hearings wexe the proper time to make its defense. In short respondent
c1aimed that it could not be sure of the procedural rights to which it
was entitled under this pi' oceeding; On ovember4 , 1963 , the Com-
mission issued its memorandum Dnd order disposing of the petition
for clarifica60n of the prior 6rder. The Commis ion did not change
the format- of the proceeding: merely holding, essentiaJ1y, that the
same, pl'ocedi1re had been pre-i'iousJy approyec1 by the Xinth Circuit
in l'. O. v. lVo8hin,qton F? sh Oystel' Co. (lfJ59 TRADE GM3E

fi9.487j, 271 F. 2d 39 (1959) (6 S. & D. nfi6J, where the court ,tated
that any reasonable anc1fair method or procedure not forbidden by
tatl1te would be appropriate as a foundation for an enforcen1ent

proceedi.ng.
I have ahyays been of the opinion : and am of t.heopinion no'\" , that

investigational proceedings leading up to enforcement under Sect.ion
11 of the Clayton Actprior to its amendment by the so.called Finality
Act are inherently investigational procedures , irrespective of whether
the indicia of adjl1dicati,;e proc edings are engrafted thereon. The
Commission s function here is strictly an administrative one; it is in
the same position as, the Justice Department or a United States at-
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proceedings to such an extent that as a result many persons might be
misled as to its true character. I do not wish my participation herein
to be the occasion of another delay in a case which has been plagucd by
too many procedural pitfalls since its inception.

TEXAS INDUSTRIES , INC.

Docket 8656. Order, lJlay IS , 1965

Order denying respondent' s request that tbe Commission furnish respondent
with special reports obtained in the Commission s industrywide investigation
of the cement industr;y.

ORDER DEXYIXG MOTION FOR PROD--CTIO::' OF DOC1J1IIEXTS

On April 22, 1965 , counsel for respondent in the above-captioned

proceeding filcd with the hearing examiner a motion for production
of documents pursuant to Section :J. 11 of the Commission s Rules of
Practice (effective August 1, 1963). Respondent, by this motion

sought to have produced for its inspection and copying certain Special
Reports submitted to the Commission in response to orders issued

under Section 6 (b) of the Federal Trade Commission Act, 15 U.
46(b), pursuant to a resolution of the Commission datcd Decem-

ber 1 , 1964, directing an investigation of corporations engaged in the
production and distribution of portland cement. On April 28 , 1965
complaint counsel filed an answer in opposition to respondent' s motion.
The hearing examiner determined that he did not hayc the authority
to rule upon respondent's motion. Accordingly, pursuant to Section

6 (a) of the Rules of Practice the examiner on C\1ay 5 , 1965 , certified
respondenfs motion to the Commission , recommending that the mo-
tion be denied.

The examiner acted correctly in certifying for the Commission

determination a motion seeking the production of material obtained
by the Commission through the exercise of its investigatory powers
under Section 6(b) of the Federal Trade Commission Act and plnced
in the Commission s confidential files. See L. G. Balfour Co.

Docket 8435 (Interlocutory Opinion , May 10 1963) (62 F. C. J541J.

In the Balfour opinion the Commission explained in detail the con-
siderations bearing all whether to release material from the Commis-
sion s confdential files for use by a respondent in preparing his ddense
in a Commission adjudicative proceeding. The Commission empha-
sized (1'. 1546) that the question of whether to release such materials
in a particular case "should be met with flexibilty and discretion , not
rigid formula " and that a determination of the question would depend
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disposed of more expeditiously if the Commission proceeding were
kept purely investigative in form as well as substance prior to assump-
tion of jurisdiction by the courts in enforcement proceedings. The
Commission could request enforcement simply by ailda vit or other
appropriate pleading and at that point the courts are in the best posi-
tion to specify the nature of and ground rules for the hearing, on the
basis of which they must exercise their judicial function in determin-
ing whether the order should be enforced.

This history of this proceeding makes it abundantly clear that thc
distinction between adjudicative and investigative hearings should be
kept \Tell-defined. As far as can be determined after two years of pro-
cedural maneuvering, the investigation is very little , if any, c10ser to
resolution than at its inception. The Commission should take heed of
the Spprcme Court's 'warning that the investigative process can be
completely disrupted if investigative hearings are transformed into
trial- like proceedings and that burdening of investigative proceedings
wit.h trail- like procedures may render them sterile. 1-Iere it is evident
that the procedures governing this investigation have become ossified
to the point where the Commission , the examiner, and counsel alike are
in danger of losing sight of the fact that flexibility is at once the goal
and justification of the administrative process.

The significance of what has happened here lies not so much in the
sphere of enforcement of Commission orders uncler the Clayton Act;
\yith the passage of the Finality Act in 1959 , in all likelihood there
will be a diminution of such proceedings. The implications of this case
however, should be carefully examined by the Commission in the con-
text of all its investigative proceedings , for the record makes it plain
that where an inherently investigative proceeding is given an adjudi-
cative form, the result may well be an exercise in contrived futility.

In any event, I intend to refrain from pal'tlripfl.ting further in this
proceeding, either in ruling on the scope of this investigation or ulti-
mately on the question of whether the Commission shou1d apply to a
court of appeals for aiIrmance and enforcement. R.ecent developments
have made it clear to me that putting a hearing examiner in charge
of investigative hearings tends to compromise both his position and the
nature of the proceeding. As I have noted above , this essentially ad-
ministrative matter has now taken on the appearance of adjudicatory

5 It has app:Jrent1 v been hitherto the " usual J1rRctice " if the assertion of violation is
disputed for the court to rcmand the mfltter to the Commission for formal proceedings
F. '1'. C. Washington Fi,

&: 

Oyster Co., supra D. 2, at 42 r6 S.&D. 666 , 669J.
6 Hannah Lal.cn.e :)73 U. S. 420 , 443, 448 (1960) : see also C. v. Schreiber 329 F.

2d 517 , 526 (9th Cir. 1964), cert. granterl 379 U.S. 927 (1964). As I noted In my dissent
in Mea,d Corporation, :Flle No. 571 0656, issl1ed Jannary 3, 1963 with respect to a sirnHar
situation

. "

hall not join in th!" game of hrlre and hounrJs , wIlere the fad !Ire to be
cornered only after the long flnd perhf1p never-ending' chase - - ."
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reason to believe , their expectation and understanding that these Re-
ports would not be released for the use sought in the present motion
for production.

While we have determined that there is a very substantial public
interest in not releasing the Special Reports in question to respondent
in this case , we would do so if the needs of basic fairness so dictated.
They do not. As noted above, no part of these Reports has been or

win be turned over to complaint counsel to be introduced as evidence

in this proceeding. Since no part of these Reports will become evidence
in this proceeding, denial of access to them on the part Qf respondent
is not a case of the Commission s denying a respondent '; access to evi-
dence which it controlled. Union Bag- Oamp P(J,per Oorp. v. l'.
233 F. Supp. 660 , 666 (S.D. N.Y. 1964) 17 S.&D. 991 , 998J. As the
hearing examiner noted in his certification of :May 5 , 1965 , recommend-
ing that the Commission deny respondent s motion for production
the nature, ontline and substance of the evidence upon which (com-

plaint counselJ " * " intend to rc1y wiJl be fuJly disclosed to respond-
ent before the hearings begin. :' All evidence in the p05session 

complaint counsel will 'be subject to :full discovery, 'hich , under the
Commission s Rules of Practicc , is ava.ilable to respondent as well as
to complaint counsel. Therefore , we do not see how denying respondent
production of the Special Reports obtained in the Commission s inclus-
trywic1e inquiry can materially prejudice respondent in preparing and
conducting its defense to the complaint.

The court in the Union Bag- Oamp case, cited above , held that the
Sectinn G(b) procedure for obtaining infonnation and data. is an

.cxtrnordinary power vested in the Federal Trade Commission as an
agency charged with protecting the publjc il1terest and was not in-
tended by Congress to bo available as a matter of right to private
parties in preparing their defense in proceedings before the Com-

mission. Just as a. respondent cannot compel the Commission to con-
duct a Section 6 (b) survey on his behalf , so he may not compel the
Commission to turn over to him the fruits of such a survey where it
has not been conducted by thE', Commission for the purpose O'f aiding
in the prosecution of the case against respondent. : and where release
of the material obtained in the 6 (b) inquiry would interfere. with the
Commission s effective performance of its statutory functions and
duties. Here the only basis 101' l'espondenes motion for production is
that the Special Reports may conta.in material that would be relevant
or helpful in the preparation of its defense , and for the reasons stated
such a ground is , in the circumstances , insufIcient. Accordingly,

It is ordered That respondent's motion for production of documents
dated A pril22 , 1965 , be , and it hereby is , denied.

Commissioner :\1acIntyre not participating.
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on all of the rele\ ant facts. The Commission also stated: "In general
hmvever, it may be said that. nn appJicallt must satisfy the Commission
not only that the material sought is relevant anu useful for defensive

purposes, but also that its release would not impair any overriding
public interest in preserving its confidentiality. In making its jllclg
mcnt the Commission will also necessarily take into account snch
considerations as basic fairness to the parties 

':' "" *

Ibid. Applying
the criteria of the Balfoul' opinion to the present facts , the Commis-
sion has uetermined that respondenfs motion for production of docu-

ments must lJe denied.
There is an overriding pnbhc intere.st in pl'e\' enting the release of

the SpeciaJ Heports obhtinecl through Scction 6(b) orders in the C011-
mission s industrywide investigation of CC1Tlent producers :frOlll confi-
dential status for use in this adjudicative proceeding. These Special
Heports , submitted by fifty portland cement manufacturers, are an
integral and important part of a broad administrative inquiry into
certain serious and prevalent competitivc probJcms of the cement in-
dustry (see the Commission s press release of December 7, 1964

announcing commencemcnt of the inquiry)-an inquil':'Y that is still

continuing. The Reports have not be.Em and will not be m,lde available
to complaint counsel for use as evidence in the present casc. The con-

cern of the jnquiry, as the Commission explained in its order 
April H, 1963 lp. 13(;3 hereinJ, in the ahove-captioned proceeding,
dcnying respondent s 1notion to suspend the complaint is ;;with pre-
venting fnture nnlnwful mergers, by provjding businessmen with guid-
ance as to the probable legality of propm ec1 mergel's/ nnd not with

gathering evidence to be l1sed jn ad.iudicating the legality of already
consuJlllnated mergers, such as the OJlC ('hallellged in this ei:lse.

The CO!lmissjOll s abiJity to condnet a. sound and comprehensive
industry\yidc inqlliryin the cement industry and complete it with
reasonable expedition is likely to be seriou ly impaired by releasing
the Sp&lal Reports obtained in the inquiry for use in a.djudicative
proceedings such as the present one. Such release lHJlld be likely to
engender resistance 011 the part of the companies filing the reports to
further requests or dcmands by the Connnission for informatiol1 \ nnd

to seriously rPtarcl yoluntary and constructive collaboration between
the Commission and the industry in obtaining filcts and data nece.

sary to the industl'ywitle inquiry. For llmel1 of the information con-
tained in these Heports is highly confidential and the parties filing the
ReporL \YollJd be extn mely reluctant to see. such information flld its
way into the hilnds of competitors, or into the publ1e 1'eeord of this
adjnclieat.i\'e pr(JCE ec1ing. The substantinl cooperation the Commission
has rcceiycc1 from the reporting companies reflects in part , we have



J382 FEDERAL TRADE CO:'vDnSSIOX DECISIOXS

Yark membership c.orporation, and that said International Paper
Company Foundation has sold or contracted to sell said 5 000 shares
to a purchaser or purchasers to whom International Paper Company
wou1d ha,'e been cntitled to sell the same under the terms of the
Commission s order of June 2;) 1957.

JlODER:- JL\.RKETIXG SERVICE , INC. , ET AL. , Docket 3783

C. H. ROBINSON COMPANY AKD NASH,FINCH COMPAKY
Docket 4b89

Orden' , June , 19(j5

Order broadeniIlg an earlier order authorizing an i1H'Cstigation , denying a motion

to terminate and for oral argnment , and dismissing motion to disqualify
Commissioner :\ladntyre as moot.

ORDER BROADENIXG IXVESTIGATlO , DEXYING MOTION TO TERMIKATE

\XD FOR OR.\L AnGU \XD DIS IISSING J\loTIOX To DISQUALIFY

CO)BITSSlONEH )L-\cIXTYRE AS )lo0T

The hearing examiner appointed to preside over the invcstigationa.l
hearings in Docket No. 4589 has certified to the Commission a motion
by Commission counsel for an amendment of the order directing the
investigation. Respondents lutVe submitted an nns\\er opposing that
amendment , a motion of their own "to terminate this proceeding," a
motion for oral argument. on both Commission counsel's request for
amendment and their own motion to terminate, and a motion request-
ing that Commissioner -- . Everette j\Iaclntyre be disqualified from
further participation in the proceeding.

'Illf. order in question issued by the Commission on February 1 , 1963

LG:2 F. C. 1486J, directed an investigation to (let ermine "hether
respondents have violated the provisions of n cease and desist order
entered by the Commission under SecUon 2 (c) of the amended Clay-
ton Act , 15 L. C. 13(0), in a proceeding entitled In the 1110tteT of

c. H. Rohimon Company and Nosh, Finch Company, Dkt. 4589 , 43

C. 297 , 301-303 (1947). The snb,tance of that order is that Robin,
a whol1y owned subsidiary of Nash-Finch : is prohibit.ed from

accepting brokerage payme.nts on its O-Wl1 or its parenfs be.ha1f and

Nash-Finch , a -wholesale c1r.nIer in various fruit and vegetable prod-
ucts , is prohibited from reeeiying snch brokerage payments through
or from that subsidiary.

Commission counsel requests that the investigation be bro:ulened to
inr1udc in a.ddition to the question of whether respondents have
violated that 1947 order, the further que"stion of whether respondent
Nash-Finch hn3 also violated an earlie-r order issned by the Commis-
sion In Te Ilfodcrn 31 arket'ng SeT7J , Inc. , et al. Dkt. 3i83 :)i F.
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I'i ERKATIONAL PAPER CO;\IPAXY

Docket 66''(. 0r/1fr , June , 19(::;

Order granting consent to respondent corporation to transfer 5,000 shares of.
Longview Fibre Company stock held in the Toting trm:t.

ORDER CONSENTING TO THE TRANSFER 01'
FIBRE CO:\Il'.\X'Y STOCK HELD IN

000 SHARES OF LO GnEW
THE V OTIXG TRUST

\Vhereas, the Commission by order issued ,June 2:3 , 1857 l53 F.
11921, in the above entitled matter ordered International Paper Com-
pany to divest itself absolutely, in good faith

, ,

dUlin tcn years , of all
stock in Longview Fibre Company ,,"hich was aC(luired through the
lnerger of The Long-Bell Lumber Corporation and T11e Long-Bell
Lumber Company with respondent; and

\Vhereas , pursuant to said order as an initial step in such divestiture
International Paper Company with the Commission s approval trans-
ferred said stock viz. 160 000 shares to The I-Ianover Bank, as voting
trustee under a Voting Trust Agreement dated J ugust 29 , 1957 , be-
tween the International Paper Company and said Bank, in a form
approved by the Commission; ana

"\Yhcre, , said voting trust agreement provides for trans' Ier of any
or all of said shares to International Paper Company on the Commis-
sion consenting thereto or on certification by International Paper
Company to said Bank that it has sold or cont.racteel to sel! the same in
accordance with the terms of the ordor; 8-11(1

Whereas , International Paper Company has petitioned the Commis-
sion to consent to the transfer to it (under appropriate safeguards for
carrying out the requirements of the Commission s Order) of 5 000
shares of the 14 000 shares of capit.al stock of Long\- ic\y Fibre Com-
pany now in the hands of the Voting Trust.ee , in COlllectlon with the
donation oJ such shares to the InteTl1ational Paper Cornpany Founda-
tion , a nonprofit corporation incorporated in 1952 under the )'lembel'-
ship Corporations Lnw of New York to receive funds exc.llsively for
religious , cha6table : scientific , literary and educational purposes;

K ow therefore , upon consideration theI'eof
It is ordered That consent is hereby givell to t.he transfer pursuant

to the said Voting Trust Agreement : by The Hanover Bank to tJlB
International Paper CompHllY: of 5 000 shares of capital stock of
Longview Fibre Company held by .said Bank as Voting Trustee nnder
sa.id Voting Trust. Agreement. upon the certification of Intern;lLonal
Paper Company to saiel 13ank by an instrnment Eignecl by its pl'e ic1cnL

01' vice president that it has assigncd al1 its right, title a11(l interest in
said 5 000 shares to International Paper Cmnpany Fonnclntion , a Xe,y
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, 55 (4th Cir. 1950). It can be avoided here; the hearings , having
been delayed by litigation in the courts ' have not yet begun. Respond.
ents will have ample opportunity to rebut any evidence Commission
caul1sel might offer.

R.espondents ' position on these motions having been argued at grea.t
length in the voluminous plLpers already before us , nothing but further
delay could be accomplished by a,n oral argument on them.
Commissioner A. Everette :\'Iaclntyrc has withdrawn from any

further participation in this proceeding. Respondents ' motion that he
be disqualified is therefore moot.

It i8 ordered That the Commission s order of February 1 , 1963

directing an investigation as to whether C. I-I. Robinson Company and
Nash-Finch Company have complied with the order to cease and desist
in Docket 4589 be , and it hereby is , amended to include a.n investi-
gation as to ",.'hether :Kash-Finch Company has complied with the o1'le1'

to cease and desist in Docket Ko. 3783.
It is fU1'ther ordeTed That respondents ' motion to terminate the

investigation in Docket K o. 4,589 , for oral argurnent on Commission
counsel' s mot.ion for amendment of the order directing that invest.iga-
tion , and on rcspondents motion t.o terminate , be , and they hereby aTe
denied.

It i8 furthe1' ordered That. respondents ' motion requesting that Com-
missioner A. Everette faclntyre be disqualified from participation in

this proceeding be , and it hereby is , dismissed as moot.
I t is fu?"the?" o?"dered That this matter be , and it hereby is , returned

to the hearing examiner for expeditious hearings in accordance ,-;ith
the accompanyingarnended order directing an invest.igation as to
whether C. H. Robinson Company and Kash.Finch Company have
complied with the order to cease and desist in Docket Ko. 4589 , and

hether Nash Finch Company has complied ith the order to cease

and desist in Docket No. 3783.
Commissioner l\1aclntyre not participating.

OnDER AMEXDlXG PRIOR OnDER AXD D1RECTIXG AN 11"TESTlGATIUX .

TO ,VRETHER NAsn-FIxCR COJ\IPJ,NY AXD C. I-I. ROB1xSOX CO)I-
l'AXY HAVE CO)-IPLIED ,VITlI ORDERS To CEASE AKD DESIST

The Commi,sion on February 1 , 1D63 1' 62 F. C. 1486J, haYing is.
sued an order directing an investigation as to whether C. I-l. Hobinson
Company and "'ash-Finch Company have complied "ith an order to
cease and desist jssued by the Commission in Docket No. 4589 on Jan-
uary 6 , 1947; and

Na8h-Finch Co. v. Federal Trade CQmmi88ion et al., 233 F. Supp. 910 (D.C. Minn,
1964) (7 S. &D. 9731.
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386 407-409 (1943), aff' d illodeTn ilfw'keting SeT))ice , Inc. Y. Federal
Trade Commission 149 F. 2d 970 (7th Cir. 1945). This order was also

issued under Section 2(c) of the "mended Clayton Act, and prohibits
inte1' alia Na.sh-Finch and other na,mecl buyers of fruit and vegetable
products from receiving or accepting from suppliers , directly or in-
directly, brokera.ge pa,yments or discounts in lieu of such brokerage

payments.
Commission counsel argue : in eHect, that respondents arc attempting

to prevent the introduction of eyidence showing respondents are con-
tinuing to violate Sedion 2(c) of the amended Clayton Act , and the
carEer 1943 order, by llrgil:g upon the hea.ring examiner and unduly
narrow construction of the 1947 order. Commission counsel , therefore

ek to haTc respondents ' compliance, 01" noncompliance with the 1943
orc1r' 1' qdc1ecl as a subject of the inn'stigft,tion " before actual hearings
comllwncecl to avoid possible endless arguments and bickering as to
the proper questioning of Iyitnes es and the propriety of' introducing

certain l'elcva,nt evidence.
The Commission need not review t.he elaborate arguments advanced

by respondents as to \Vhy it should not inquire into the question of
whether they are complying with the 1943 order, hut sbould , instead
terminate this inquiry as to the.ir eompliance with the 1D47 order. The
substance of those contentions is that (1) ': no y iolation of Jaw can be
proven in regard to these matters ': 1 and (2) the Commission , having
once started an investigation of respondents ' compliance with one of
the two cease and desist orders , is barred or "estopped,j from investi-
gating' their complinnce I'lith the order. Both of these arguments are
plainly without merit. The question of whether respondents have in

fact violated one or more orders of this Commission is to be determined
after an investigation , not before it. :\Ioreover, that is a question to be
decided by the courts , not the Commission.

Respondents

' "

estoppel" argument is equally il-conceived. There
can be no doubt that the Commission , had it so desired at the time this
investigation \Va,s ordered in 1963 , could have directed it to respond-
ents ' compliance with either or both of the cease and desist orders in
question. Un-ited States v. 11m-ton Salt Co. 338 CS. 632 (1900). And
even if it be assumed that the Commission made a "mistake" of some
sort in not ant.icipa6ng that the investigat.ion of the one order might
disclose violations of the other, "it is unthinkable that the public
interest should be allowed to suiIcr as a result of inadvertence or

mistHke on the part of the Commission or its counseJ where this GUt
tw, avoided,

': 

P. Lorill((?'Z ()o. v. Fede?' al Trade CO!lrrni88'ion 186 F. 2d

1 H.e;;ponrJents " Amwer to Commission Counsel' s Request for Amendment 0:1 Order, etc.,
ApriJ 26 , 1965 , p. 14 , n, 1.
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acting under the control of and in fact for and on behaJf of said

respondent Nash-Finch Company.
2. Recei\ ing or accepting from any seller , directly or indirectly,

anything of value as a commission or brokerage, or any compen-
sation , a.lloIVanee, or discount in lieu thereoL on or in C'01meetion
with purchases made for respondent' s own account or "whiJe acting
for or in behalf of a pnrchf'cser as an intermec1iar Y or lp' l'nt or
subject to the direct or indirect control of such pnrchas.cr.

3. Paying, tra,nsmitt.ing, or delivering to or for the benefit of
any purchaser , either directly or in the form of money 01' cre(1its

or indirectly in the 101'm of dividends. or othe.rwise. , any commjs-
sian or bl'okerf1ge, or any compensation : allOlyanCl' , or di.::COlUlt in
lien thereor , received from any seller Ivhile nctillg ns nn int(:r-
mediary or agent. for snch purchaser or while subject to the direct
or indirect, cont.rol of such purchascr; and

"'Vhereas by t11e said order to c(',ase and desist in said Docket No.
4589 the respondent Xash- l'inc.h Company and its offcers , agents , rep-
resentatives and e;nployees , directly or through any corporate or other
device in connection Ivith t,Ile pnl'chase. of fl'llits n:getnbles and ot.her
commodities in commerce , as "eommercc" is defined in the aforesaid
Clayton Act , were ordered to forthwith cease and desist from-

1. Receiving or accepting from any seller directly or indirectly,
anything or value as a commission or brokerage , 01' any compcn-
sation, allowance , or discount in lieu thereof, on or in connection
with purchases made for respondent' s own account , either directly
or by or throngh respondent C. H. Robinson Company.

2. Rec( i \cing or accepting from respondent C. II. Robinson
Company eit.her directly jn the form of money or credits 01' in-
directly in the fonn of dividends , or otherwise , any commission or
brokerage, or any compensation , allowance, or discount in lieu

thereof , received by said C. 1-1. Robinson Company from any SeneI'

while ac6ng for or in beha1f of said respondent :Nash-Finch
Company as an intermediary or a,gent for said respondent or
while subject to the direct or indirect cont.rol of said respondent;
and

V\Thereas the said orders to cease Ilnd desist have not at any time
been modified or set aside and arB now , and klve for nmny years Jast
past been in full force and effect; and

"\Vhereas the Commi sion 11as reason to believe that respondent

Xash-Finch Company and its offcers , agents , representatives and em-
ployees , while engaged in commerce in the purchase of certain fruit
and other prodncts , may have violated the provisions of the said order
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The Commission on June 106:'5 (p. 1:-382 hereinJ, haying issued an
order granting Commission counsel's motion that said order of Febru-
ary 1 , 1963 , be amended to direct , in addition to an investiglltion as to
whether C. H. Hobin son Company and )fash-Finch Company have
complied with the order to cease and desist issued by the Commission
in Docket o. 4589 , an investigation as to whether Nash-Finch Com-
pany has complied with an order to cease and desist issued hy the
Commission in Docket K o. 3783 on September 8 , 1043 :

It is ordered That the said order of Febrnary 1 1063 , and it
hereby is , amended to read as fo11ows:

\Yhcreas , pursuant to the provisions of an Act of Congress entitled
An Act to supplement existing laws against unlawful restraints and

monopolies , and for other purposes " 38 Stat. 730 (1914), as amended
by the Robinson-Patman Act, 49 Stat. 1526 (1036), 15 L. c. Sec. 13

the Federal Trade Commission on September 8 , 1043 , after due process
and proceedings of record in Docket o. 3783 and in accordance there-
with , issued and served upon respondent Nash-Finch Company an
order to cease and desist under subsection (c) of Section 2 , thereof
and on tTanua.ry 6 , 1947, after dne process and proc.eedings of record in
Docket No. 4589 and hi accordance therewith , issued and served

upon respondents C. H. Robinson Company and Kash-Finch Company
an order to ce,ase and desist under the said subsection (c) of Section 2
thereof; and

Whereas by the said order to cease and desist in Docket )fa. 3783 the
respondent Nash-Finch Company and its offcers , agents , representa-
tives, and employees , in connection with the purchase by snch respond-
ent of commodities in commerce, as ' commerce" is defined in said
Act , were ordered to forthwith cease and desist from-

rece;ving or a( cepting from the sclJel's of .,11('h commodities , di-
rectly or indirectly, any bl'okenlgc fee , commission , or other com-
pensation , or any aJlmYnll(, or discollnt i111ien thereof; ,I' . , *:, and

vVhercas by the said order to cease and desist in Docket No. 4-589
the respondent C. II. Robinson Company and its offcers , agents , rep-
resentatives , and employees , directly or through any corporate or other
device , in connection with the purchase of fruits , vegetables , and other
commodities in commerce , as "commerce" is defined in the aforesaid
Clayton Act , were ordered to forthwith cease and desist from-

1. Receiving Or accepting from any seller directly or indirectly,
anything of value as a commission or brokerage, or any compen-
sation , allowance , or discount in lieu thereof, on or in connection
\vith purchases made by respondent Nash Finch Company while

,'79- 71- -- Sf.
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OnDER DEXYIXG REf'T'OXDEXT IOTI()X FOR ISSF.\xC'E OF ORDERS UXDEH

SECTION 6 (b) OF THE FEDEIL\L TR.\IJE CO::!.)LISSIOX ACT

The hearing examiner has certified to the Commission a motion by
respondent that the Commission issue a large number of orders to file
special reports under Section 6 (b) of the Federal Trade Commission
Act for the pnrpose of acquiring information respondent alleges to

be relevant and necessary to its defense. The examiner included wit.h
his ccrtification a recommendation that the motion be denied. The
Commission granted respondent leave to file a supplementary state-
ment in snpport of its motioll : and has also considered an answer in
opposition filed by complaint counsel and respondent s reply thereto.

The complaint in this proceeding alleges that respondent violnted
Section 7 of the Clayton Act by the acquisition of a competitor, S. E..
Wellman Company. Paragraph 9 of the complaint alleges that " the
relevant product markets for the purposes of this complaint are the
production , distribution, and sale of friction materials in generaL and
sintered metal friction material in particular , exclusive of friction
materials used by the railroad industry. :: During the course of the pre-
hearing conference and in t.he present llotion respondent has indicated
an intention to chalJenge this definition of the l'elenmt market. Re-
spondent takes the position that the probable competitive effects of
the acquisition must be vie,yed within the framework of all ': systems
devices , and/or components for the tnmsmission , conversion , and/or
retardation of rnntion.

The survey that respondent seeks to have the Commission conduct
by means of Section 6 (b) orders is largely premised upon respondl'nes
vimv of the re1evant market. As the first part of the survey, respondent
would have the Commission issue Section 6 (b) orders upon some 309
companies which respondent believes to be engaged in manufacturing
and sening "systems , devices and/or components for the transmission
conversion and/or retardation of motion. 

1 Principally each company

would be re'luired to specify the nature of the products of this type
that it produces and the dollar value of sales of each such product.

A(lc1itional and 1110re detailed information would be sought from
the relatively few firms ,,-ithin the relevant market defined by the
complaint. As the second part of its survey, respondent ,vonld hn \.
the C01nmission issue Section 6 (b) orders upon some 259 companies
,,,hich are be1ieved to be purchasers of systems devices or components
within the relevant market asserted by respondent. Purchasers ,,,ould
be required to indic.ate the specific type of such components purchased
and the dollar value of the purchases of each such type. Finally, re-
spondent wishes to survey all those eompanics (the number of ,,-h1c11
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to eease and desist in Docket No. 3i83 and that respondents C. 1-1. Rob-
inson Company and Nash-Finch Company and their offcers , agents
representatives and employees , while enga,ged in t.he purchase of such
fruit and other products , may have violated the provisions of the
said order to ceas Hnd clesi8t in Docket Xo. 4589. as heret.ofore set
forth; and

'Vhe, reas it is deemed b:' tIlE Commi sion to be in t.he pub1ic interest
to ascertain the extent to which sneh violations may have occurred:

Yow : the)'efUi' it ()j'lcl'ed That a public investigational hearing
be conclucted for this purpose pursuant to Rule K o. 1.35 and related
rules of the Commissjon s Rulcs of Practice.

it is ill/fhe;; onlend: That. the Chief Jlearing EXaI1Yiner shall ap-

point and designate a hearing examiner to preside at such hearing with
all the powers and duties as prOyilbcl by Section 3.15 of the Commis-
sion s Hules of Practicc except that of making and fi1ing an init1al
decision; that upon completion of the hearing, the hearing examiner
shall ccrtii';.' the record to the Commission with his report on the-
invpstigation; that respondents C. H. Robinson Company and :\ash-
Finch Company shall have t.he right of due notice, of cross-
examination , of production of e,viclencc in rebuttal; and that the hear-
ing shall be concluded in accordance with the COlrunission s Rn1cs of
PractlcD for adjudicative proceedings insofa.r as snch rules are
applicab1e.

It is furtheJ' onZeI'ecl That the hearings shall be held at sllch timr.
and at such places as may lJP necessH.ry, the initial hearing to belleld at

pInee to be ilxed by the said hearing examiner on a day orcnrring 

Jeitst thirty (30) days after the servic.e of notice t11ereof UIJon l'' spond-
Ilts C. II. Hobi Eon Company flEd :Nash-Finch CO ;;p;lJY.
It is further ordered That the proceedings hel'ctoJol'C conducted

pursuant to the Commission s order of February 1 , lUG3 , haye the
same force and effect as though conducted under that order as amended
hercin.

It ,is furtlzel' oTdcTed That the Secretary shall cause service of thjs
order to be made on said respondents C. H. Robinson Company and
Nash-Finch Company.

Commissioner :.facIntyre not participating.

A\mRTCA BRAKE SHOE COMPAXY

Docket 8622. OrdtT June , 1965

Order denying respondent' s motion for orders requiring special reports authorized
by Sec. 6 (b) of the Federal Trade Commission .Act.



1390 FEDERAL THADB CO:\IMISSION DECISIO

under a duLy to conduct those proceedings in a cordanee with Section

7 (c) of the Administrative Procedure Act which provides that " ewry
agency shall as a matter of policy provide for the exclusion of irrele-
vant, immaterial , and unduly repetitious evidence * :

" *'

:' 'Vithout in-
truding upon the province of the examiner to detcrmine the admissi-

bility of specific evidence offered at the hearings, we can appropriately
indicate the following: :Nothing that respondent has revealed to dale
about the intended nature and scope of its defense provides any reason
to suppose that respondent "would find it necessary to oH' , or that the
examiner would find it necessary to admit, so vast a volume of wstimony
as respondent now suggests as the alternative to a Section 6 (b) survey.

It is appa.rent frOln the proposed survey itself and fr01n respondent:
present arguments that respondent has misconceiveu the scope of the
product-market issue in this case. The compla.int alleges that the rele-
vant product market is the production , distribution , and sale of fric-
tion materials in general and sintered metal friction materials in
particular. If complaint counsel is able to establish thRt the Jine of
commerce specified in the complaint is a valid one under the standards
established by the Supreme Court , B1'own Shoe C/o. v. United
Staics 370 U.S. 294, 325; United State8 v. Plliladelpllia National
Banlc 374 U. S. 321 , 356-57; and United States v. Aluminum Co. of
America 377 r. s. 271 , it. is entirely irrelevant that there might also be
some broader market, encompassing additional products and additional
sellers , which would also C'onstitute a proper fra.mework in which to
consider the acquisition. See United 

"'Y
tate8 Continental Can Co. : 378

S. 441. In other words , it makes no difference "hether the product
market specified in the complaint constitutes a primary market or
merely a well-defined submarket. Sectioni prohibit.s any acquisition
which may substantially lessen competition or tend to ('Teate a mo-
nopoly "in any line of Conunel'ce.

Although the proposed survey (or the. subpoclled testimony of
hundreds of sellers and purchasers , which respondent poses as the
alternative) might incidentally yield certain amount of informa-
tion bearing on the only relevant..market issue in the case , this issue

1 Comploint coun!;f'1 dnrin the prehearing conference acknowledged the limitations
Iwpo ed by the complaint:

Hearing EXrJrnincr SCHRIJP, Do I un(jprstuIHl you to say thnt jf the pruposed market
or the line of cummeree WU\; expanded to the extent asked for by the respondent, that tllpli
the crJ e!n chief wonl(l fall on t1lp \Jas!\i of tbf' material you have'!

lr. GRUNI))UX . \Ye ha,f' a1leged a line of commerce which we mt1\;t establish. rJ)le
we c!3tabJish thi:: , the complaint must be dis!lis , or in the lmlikpl;'' event that evio.pncr

is adduced which mig-ht ",;11 for \IS tf) nmpnd the complaint. 11WO\l111 han' to he \\- itllin
the scope of the original ('omIJlaint. I think that "' e mu t make our casp untllf' basis
that we have alleg-ed in the complaint.

Hearing- Examiner SUIHUP. In other words , you have the burden uf proof, of .prodng"
the product warket.

)'lr. GRuxn , Yes , sir.
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is unspecified) that are engaged as resellers of friction materials
(within the definition of the complaint) in the Boston , Chicago , and
Los Angeles areas.

In this ease , as distinguished from several others in which respond-
ents ha ve sought to have the Commission conduct surveys pursuant to
Section 6 (b), the Commission has not heretofore issued any Section
6(b) orders in connection with its investigation of the acqui;ition and
thus none of the evidence that complaint counsel wi11 offer in evidence
has been obtained from special reports. Respondent thus makes no
contention that the Commission should conduct the proposed survey
in order to afford eqnal access to the Commission s discovery a.nd in-
vest.igational procedures.

Indeed, respondent does not assert that it has a legal right to have

the Commission conduct a survey on its behalf pursuant to Section
6(b) (it states , however, that it does not waive such f1 contention). It
contends only that such a survey would bea speedicr a.nd more effcient
method of acquiring the informat.ion needed in its defense than would
the issuance of subpoenas upon a responsible oiIcial of each of the
several hundred companies frOITl which it desires to obtitin information.
:Moreover , respondent urges that the market-share inform,ation which
it supplied to the Commission staff prior to Issuance of the complaint
and which complaint eO'wlsel no\'\ intends to' introduce in evidence , is
inadequate and inaccurate and that without some further survey of
companies within the relevant market as defied in the compJaint

complaint counsel could not possibly establ ish a primo .facie case.
As respondent recognizes , the Commission has on a number of recent

occasions denied similar motions by respondents in merger cases on
the ground that the discovery procedures and compulsory process
provided by the Commission s Rules of Practice for Adjudicative Pro-
ceedings had not been shown to be inadequate or unavailable. Union
Bag- Camp Paper Corp. Docket No. 7940 , orders issued .July 30 , 1962
and April 5 , 1963: Frito-Lay, Inc. Docket No. 8606, order issued

July 30, 1964 (66 F. C. 1533J. See also Union Bag- Camp Paper Corp.
v. Federal Trade Commission 233 F. Supp. 660 (S. Y. 1964)

(7 S.&D. 991J.
Despite American Brake Shoe s vigorous effort,s to distinguish these

cases, we are unable to conclude that it has made a more convincing
showing of the necessity for the Commission s undertaking a vast

expensive and time-consuming survey by means O'f Section 6 (h) orders.
vVe are not persuaded by respondent's argument that it wil be more
economical to have several hundred companies fill out a form than to
have a representative or each appear at a hearing or depositiO'n in
response to subpO'enas. Examiners in CommissiO'n proceedings are
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tion or recurrence of the practices ch(Lrged against Federated in the
com plaint.

SCHENLEY I:-DUSTRIES , INC. , ET AL.

)Jocket 0048. Statement, June , 1965

Statement of Commissioner MacIntyre withdrawing from consideration of this
case on t.he grounds that as a staff member ill 1954 he had supervised its
prosecutioTl.

Sl'ATE)iENT OF CO nnSSIONER J\1AcINTYE RE R.ESPONDENTS ' PETITIOX
To REOPEX PnOCEED1.XGS

On June 10, 1965 , respondents in this matter filed a Petition to
Reopen Proceedings for Purpose of :'10difying Order to Cease and
Desist. The order to cease and desist was issued on :l1a1'ch 2 , 1954 L 50

C. 747J, pursuant to a consent settlement.
Disposition of the pending Petition .will call for the Commission

to exercise its judgment on rnatters of public policy filet. and Jaw as
provided for in 15 l;. C. S 45 (b). It appears that in doing this the
Commission win be passing judgment on some of the pub1ic po1icy and
other questions which were before the Commission when it decided
to issue the complaint in Docket o. 6048 and again when it issued its
order to cease and desist -in this case on lVIa.rch 2 , 1954. Under these
circumstances , the task of the Commission here is to resolve issues
uuder S 3.28(b) (2) of the Commission s "Rules of Practice for
Adjudicative Proceedings.

,Nhen the Commission issne(1 its comp1aint. in Docket Ko. 6048 and
subsequently until after the Commission had issued its order to cease
and desist in this case on :L\arch 2 1954 , I served as Assistant Director
of the Commission s Bureau of Antimonopoly and Chief of its Divi-
sion of Investigation and Ijtigation. In that capacity I not only super-

vised the prosecuting staff which handled this matter , hut also actively
participated in the formulation of the order to cease and desist , the
modification of which is sought by the pending petition.

In view of the foregoing, I ha,ve decided to reJfl'ain from participat-
ing in the Commission s consideration and action on respondents ' Peti-
tion to Reopen Proceedings for the purpose of rnodif:yiug the order
to cease and desist.
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plainly lends it.self to more direct methods of proof, such as the
expert-opinion testimony of pcrsons familiar with the strnctl1reand
functioning of the industry. While the parties to Commission proceed-
ings have a considerable. freedom to put on their cases in the manner
they deem most effective, there is no absolut.e right to employ indirect
diffuse, repetitious , or protracted methods of proof when simpler and
more expedit.ious ones are readily available. Sl Gl' eat Lalces Airlines
Inc. v. Civil AeTonautics BoaTd 291 F. 2d. 354 , 362- G3 (9th Cir.
certiorari denied 368 U.S. 890.

'Ve conclude that the regular processes of the Commissioll s H.ules

of Practice will be adequate to pern1it effective and expeditious litiga-
tion of all the relevant issues of this case and that it would not be in the
public interest for the Commission to conduct a survey such as that
proposed by respondent. Accordingly,

It i8 ordered That respondent's motion for orders requiring the
filing of spccial reports pursuant to Section G (b) of the Federal Trade
Commission Act be , a.nd it hereby is , denied.

ASSOCIATED MERCHAKDISING CORPORATION ET _
Docket 8651. Ordel' , June 10 , 1965

Order rejecting respondent' s offer tu negotiate a C(m enl !'f'ttlement and remflnd-
ing tbe rase to bl'flrilJg examiner.

OnDER R.EJECTJXG OFTER OF COXSEXT SF.Tl'LE:)fEXT

This matter is before the Commission on the cert.ification of the hear-
ing examiner on Iay 18 , ID6;\ of the rnotion of respondent F( dera.ted
Department SLores, Inc. , filed April 22 , 19G6 , requesting that the Com-
mission waive the provisions of S 2. '1 (d) of the Hules of Praotice and
proposing a consent order for the consideration of the Commission.

The Commission waived g 2.4(d) of the Hules of Practice and care-
fully reviewed the offer of settlement and the statement of respondent
in support thereof. The Commission has determined that the proposal
of respondent Fedemted Department Stores , Inc. , for a consent settle-
ment should be rejected as inadequate. Accordingly,

It i8 ordered That the proposed consent settleme.nt of responc1ent
Federated Department Stores , Inc. , be, and it hereby is , rejected.

It i8 further ordered That this matter be, and it hereby is , reman(1cd
to the hearing examiner for further proceedings in accordance with

the Commission s Rules of Practice.
Commissioners Elman and Jones dissent. In their view , Federated'

offer provides a reasonabJe basis for working out a settlement ''lit.hout
protracted litigation on terms that would effectively prevent continua-
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OnDER PnOnDl'NG FOR REAHGLT31EXT OF ApPEALS ON RE: fAND

On June 7. 1965 , the Supreme Court vacated the judgment of the
Court of Appen1s for the District of Columbia Circuit which had set
aside the Cornmlssiol1 s order to cease a.nd desist entered in the above-
captioned proceeding, a.nd remanded the case to that court "with in-
stnwtions to rema,nd it immediately to the Federal Trade Commission
for further proceedings , without the participation of Chairman Dixon
in 1ight of At/antic Refining Co. v. Fedeml Trade C01nm 381 TTS.
357 (1965)." Pursuant to the mandate of the Supreme Court, the, Court.

of .Appeals on .Tunc 18 , 19(jfj, remanded the case 10 the Commission.
In accordanc.e \lith the diredions of the. Supreme Court imcl the

Court of Appeals
It is onlered That:
(1) TheCommission s decision and order of Apri1 15 , 196;) (62

C. 1172.J, in ,yhich Chainl1an Dixonparticipatec1 , be ltllcrit:hereby
is. yacated. 

(2) The appeals froni' the hearing exanliner s iIlibaJ rlo('i81611 of

September 24 lD62, are set dO\Yl1 for oral argumenton .Tuly 8 , ID65 , at

:2 :\JO p. , ill Room ;);1:2 of the FeC1eral Trade Commission Building
"\Vashington , \Vii h 45 minutes a.llowed for each side. All questions
of law ,wd fact presented by the ppea1s win be considered by the Com-
mission on the basis 01' the entire rccord, The Commission snggcsts
that t.be oral argument will be most nsefnl if counsel focus on the
Cjllt'stiOll whether t.he facts of reeorclin t.he present case briilg it. ,yithin
the Supreme COl1rt s decision in the Atlant-io Refin'ing Co. case.

(:-

3) Both sides niay subm it suppJementa.lbricfs with respect to the
issues inyohecl in t.he appeals , prm ic1ed that uch briefs an filed no
1aterthanAugust9 1965.

Commissioners Dixon and :\-1aclntyre not participating.

THE B. F. GOODRICH CmIPANY AND THE TEXAS
CmIPANY

nocket "85. Oi'7er. J1IJe . 1965

Order denying respondent's motion to postpone oral reargument and the filing ofbriefs. 
OnDER DE YING :MoTlo To POSTPOXE ORAL RE -\HGD7\IEXT A:ND FILING

OF BRIEFS AXD DIS:'I1SSTNG fOTIO?\-' Foj LEAVE To FILE Emu'

By order of .Tune 18 , 1965 , the Commission schedu1ed oral reargu-
ment in this matter for .h\1y 8 , 1965 , and directed that snpp1emental
briefs may be filed by Angust 9 , 1965. On June 18 , 1965 , connse1 for
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AMERICAN BRAKE SHOE COMPANY

Docket 862:3. Order, June 17, 196:;

Order denying respondent' s request for reconsideration of Commission s earlier

denial of motion for issuance of subpoenas.

ORDER DEKYDW ::fOTIOK FOR R.ECONSlDER TIO

On June 7 , 1965 , respondent, purporting to act pursuant to Section
6 of the Commission s Rules of Practice for Adjudicative Proceed-

ings , filed a "Motion for R.econsideration" of the Commission s order
of June 2, 1965 (p. 1387 herein), denying respondent's motion for
issuance of orders under Section 6 (b) of the Federal Trade Commis-
sion Act. Although the Rules do not provide for the filing of such a
request for reconsideration of an interlocutory matter certified by the
examiner, the Commission has nonetheJess given it full consideration.

Respondent contends that the June 2 order "cannot stand as written
because either (1) it is premised on a mistaken view of respondent'
contention as to the relevant product line and therefore does not fairly
meet the issue posed by the motion; or (2) the order improperly holds

that respondent is not entitled to prove affrmatively that the proper
relevant market includes products other than those listed in the
complaint.

The Commission has reviewed its June 2 order in light of respond-
ent' s present contentions , and concludes that it reflected an entirely
correct understanding of respondent's position regarding the defini-
tion of a relevant market, as set forth in its answer to the complaint
and in its statements during the prehearing conference. Furthermore
nothing contained in the June 2 order is fairly susceptible to the inter-
pretation that respondent is to be prevented from trying to prove that
the relevant market defined in the complaint is invalid and that the
much broader product market it suggests "is the only market in which
the impact of thwmerger can validly be tested.

" ,

It is ordered That respondent's motion for reconsideration be , and
it hereby is, denied.

THE B. F. GOODRICH CO lPANY AND THE TEXAS
COMPANY

Docket 6485. Order, June , 1.965

Order vacating an earlier ord€r and setting time for reargument of the case.

1 RespODoent' motion of June 7, 1965

, p. .

2. (EmphasIs in the orJglnn1.)
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one of the respondents filed a motion requesting that oral reargument
be deferred pending the Supreme Courfs disposition of petitions for
ehearing in Atlantic Refinin,q Co. v. C. (7 S. & D. 1238J, and

further requesting leave to file a brief. And in a telegram dated
llne 17, 1965 , counsel "renew (edJ our motion to defer argnment until

after disposition of Atla.ntic-Goodyear petition for rehearing and
nntil parties have reasonable time to brief rnattel' prior to any argu-
ment that may take pJace.

The, motion for leave to file brief is moot , in view of the Comrnis-
8ion 8 order of .Tune 18 , 1965 , providing for the filing of briefs. The
requests for a postponement of oral reargument and filing of briefs
mnst \\e think , be denied. The complaint in this matter was issuecl
on JHnuary 11 , 1956 (62 F. C. 1172J, more than nine years ago , a,

respondents continually urged that the case be completed expcdi-

tionsl , and without unnecessary de.lay. l The Supreme Conrt directed
that this ease be remanded to the Commission "immediate1i' and that
its o\\-n jlldgme,nt "shaD issue fort.l1\vith. ': In the cirellmstances , the
public interest would not be served b:v further postponcments. Should
the Supreme Court grant the petitions for rehearing Hled in the
AtlwnNc Ref/ninq Co. caso : there ,vill be time enough for such further
proceedings in the present case as may be appropriate in light of t.he
Supreme COllrt:s action. Final1y, consideration of the merits of the
appeals ,,- ill be furthered by permitting briefs to be filed a.fter oral
reargl1menL Accordingly,

it IS onleTed That the motion for postponement of oral reargnment
a.nd filing of briefs be, and it hereby is , denied and that the motion for
leave to fie briefs be , and it hereby is , dismissed as moot.

Commissioners Dixon and :\iaelntyrc not partieipating.

: At one point the respondents sought in federal (llstrict court to eujoin further
Commission procec(1ings on the gl'ound of undue llela3'
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