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Respondents have not shown why the Commission should l'cc,onsic1er
flnc11'8Sc.il1clits cletcrrnination that issnance of compInints here is in the
public interest tnd is !;.onsistent 1yith the C01lmission s e.xpressed con-
cern to prevent future unlawful acquisitions in this industry t. llollgh
e.xercise or its pOI'.ers of inclllstry\\"ide inquiry a.nd corrcction.
Accordingly,

It is oTde'' Th:lt the motions of respondents in the abm" cnp-
tionec1 proceedings to suspend further ac1judicflti \'8 proceedings be,
and they hereby lle, denied.

HOFF:.IAXN AIHCRAFT COMPA fY ET AL.

Docket 81:36. Ol'dCl, Apr. 2.9 , 196'5

Order denying l'€spoEdelJrs petition that C(1mmi:,. i(,ll S onler of ::l:y 1. , 1851

58 F. C. 730 , be reopened find modified.

ORDEH Dr:XYIXG PETITION To REon:x PHOCEEDIXGS

This matter is before tlw Commission upon n;spondents ' pc.ition
fied April 5 , 1065 , reqncsting that this proceeding be reopened lor the
pnrpose of modifying the Commi::sion s order to cease and desist
issueu on iay 13 , 1861 1:58 C. 730:1, based on an agrcemC':lf COll-
taining ,(, consent order.

As grounds for their request , respondents allege that thel'c \Tas a
misnnderstan(11ng as to the meaning of certain paragraphs of the
order to cease and desist as the re mlt of representations mac1e by COUJl-

sel supporting the complaint (luring the negotiations leading to the
conse.nt order. Respondents have llflc1e no shoYI'illg in ycrificfttioll of
the f1l1egntions in their petition.

The Acting Director, Bureau of Deceptive Practices , hflS filed aJl

nns\yer in oppo itioJl to rc ponc1cnh petitjo 1. Attached to the nns've1'

is the affdavit of counsel supporting the complaint \yhe1'ein he denies
making the alleged representnt.ions concerning the phraseology or
inte.rpretation of the order to cease and desist. Complaint ('on115e1 has

attached to his affdayit it copy of it draft of rJ, propc;scd order which
he discus ed with reSpOndl\llts' CCllE(;l , and 11c-;1lc1Y\Tirten ll()tal
thereon tend to refute respondents ' f111egations.

The, Commission, upon consideration of responclents' lUlH' rified
petition and the ans\,er thereto , hf1S determined tlwt respondents
request must. be denied,

Respondents do not contend that there have been any changed cOl1cli-

tions of fact since the order to cease and desist became final. The Com
mission s action in denying the present rnotion is not intended to pre.



INTERLOC1;TORY ORDERS, ETC. 1363

TEXAS IKDUSTRIES , IKC., Docket 8656
)IISSISSIPPI RIVER FUEL CORPORATIOX , Docket 8657

Order, April 1;', 1965

Order denying requests of two respondents to suspend proceedings pending com-

pletion of fin inumtry,vicle investigation.

ORDER DEXY"IXG IoTIo::-rs To SuSPEND CO):IPTJAINTS

On :\larch 31 , 1965 , the hearing examiner certified to the Commis.
sian motions by counsel for respondent in each of the above-captioned
proceedings to suspend the proceeding pending completion of an in-
dustrywide investigation , inquiry, or other action by the Commission.

On December 7, 1964, the Commission announced the commence-
ment of an investigation designed to aid the Commission in enforcing
Section 7 of the Clayton Act, as amended , in the cement industry.

R.espondents in the motions before us argue that in light of the Com-
mission s announced intentioll of proceeding on a broad inclllstrywide
basis to prevent unlawful mergers in this industry, the Commission
should , as a matter of fair enforcement policy, not prosecute adjlldica-
tiye proceedings against these respondents in regard to past acquisi-
hOllS by them in this indnstry.

This argument misconceives the pnrpose of the Commission s in-
vestigation and of nny industrywide proceeding that might arise out
of it. Such a proceeding would be concerned with preventing future
nnl::ndul mergers, by providing business men with guidance as to
the probable legality of proposed mergers; it would not adjudicate
the legality of specifio past merger . The Commission issued conl.
phtint.sin the present cases because it had reason to believe that

the challenged acquisitions endangered competition in the markets
affected; and the ill-effects of such specific acquisit.ions , if found il-
legal , could not be dissipated merely by a nonadjudicatory, industry-
wide inquiry of the kind projected by the Commission. That is why,
as the Commission stated in Permanente Cement 00. Docket 7930

decided April 24 , 1964 , p. 9 (65 F. C. 410 , 494J, commencement of
a general industry wide inquiry " is not tantamount to dechring a
morat-orium on all enforcement activities with respect to transactions
(pre\' iousJy J cOJlsummated. Here, too , the challenged past acquisi-
tions could be found to "have profound and eyen irreversible adverse
effects upon competition in substantial ma.rkets" which no industry-
wide action looking to the prevention of future unlawful a.ctions by
cement producers Y\-ould in it.self , be eiIective in correcting.
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irative action aimed at dealing promptly and effectively with the basic
merger problems out of which the cases a.rise.
I reiterate my view that the Commission, \vithout further delay,

should decide these cases , and also that it should not continue to delay
in acting imlnediately on a broad administrative basis to prevent
further unlawful mergers in the retail food industry. The initial
decision of the hearing examiner in Docket 7453 was renc1ered more
than two years ago-on April 5 , 1863 1 69 F. C. 226J. Oral argument
on the appeal from the initial decision was heard by the Commission
on November 6 , 1963-a year and half ago. The initial decision in
Docket 8458 was rendered on October 4 , J963 167 F. C. 999J, and
oral argument was heard on J\lay 7 , 1964-almost a year ago. If "r8me
dies and solutions" for the serious , industry\\'ide problems in the food
industry are to be found , as I hope they wi11 , we should delay no longer
in deciding these particular cases and moving a.long into a. broad
industrywic1e administrative approach.

One such approach might be ior the Commission to extend a.n op-
portunity to all of the large retail food chains to cooperate with the
Commission in t.he prevention in this industry of mergers prosel'ibed
by Section 7. The companir,s j-hat have been active in making acquisi-
tions conld be directed to file "\vith the Commission perioc1ica))y such
reports as might be necessary to keep the Commission informed : well
in advance: as to all prospective mergers ane! acquisitions involving
such companies. See. Section G (b) of the Federal Trflch) Commission
\.et , J5 U. c. 846(b); Unital Stales v. Jio/ton Sult Co. 338 r.S.

632. On the basis of the information obtained through such reports
concerning t.he, terms, condit.ions, business reasons , etc. , of propoE:ed

acquisitions , as \"811 as on the basis of the Commission estensive ac-

cumulated knowledge and experience concerning the eOll lpetitiye cOll(li-
tiOllS and problems of the retail food industry, the Commission could
where practicable, advise companies as to the probabJe legality of S11Ch

proposed acquisitions , as well as take such other action as might be
required to prcyent unlawful mergers. In addition , the Commission
could utilize such information to aid in keeping itself abreast of current
merger trends in the industry.

The merger movement in the retail food industry '\V8xrants the Com-
3sion s closE' ::t scrutiny; nnc1 unlrnd1l1 mergers i1; the industry should

be prevented. But we must choose ,,'isely the ;' rcmeclies and solutions
that are likely to achieve our enforcement goftls in an effective and fair
manner. To protract the present cases still furtl1cT \"hilc ignoring the
larger question of how the Commission is to deal effectively with a
merger movement that js continuing and that is inc1ustrywide in scope
seems to me the least effcient: the least expeditious , the least economical
and the least equitable approach for an administrative agency to take.
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elude respondents from filing a new motion if and when support.ed

by a. factual shO"wing that would warrant modification of the order to
cease and desist.

On the basis of the foregoing:
It is ordered That respondents ' petition , fied Aprii 5 , J965 , be, and

it hereby is , denied.

THE
KATIONAL TEA CO., Docket 7453

GRAJ'D 1;1'101' COMPANY , Docket 8458

Order ana StdClJC'illi5 , May 3, 1965

Order pJ'O,iding for reargl1U'-ent of bYo cases before the fnll Commission iuvol,-
illg the merger moyement in tIle retail food industry,

SEPARATE STATE I"ENT

By ELJL\X ()om.m;ssioneJ'
I agrce that the merger movement in the retail food industry is

indnstrywide in scope; that it raises serious problems; and tl"\a.t an

the members of the COlTnnission as 110\\ constituted should participate
in :formulating " remedies and solutions. I do not agree , however , that
the \\" llY to remedy and solve these. problems e.ffectively is by setting
these cases down for l'eargumeJ1t. f\S the full Commissicn has now
decided to do.

In both cas( s there is a quorum for deciding the appeals on the
merits. The cases can be clec.ided now , wlthout reargument , and 1 think
they ( huulc1 be. By deciding not to decide these cases no\\' and to set
them. down fli1' reargument , tI1e Connnissioll has dehyec1 the process
of seeking and finding " remedies and solutions. " In these cases , and in
others the central goal of merger enforcement in t.his illdustry should
be the ame: the pl'e.se Tatiol1 of a c.OlnpetitlH: market ::trncture. III
this indnstry pa.rt.icularlV, the Commissicm should be pr:imarjjy con-
cerned with flrrest:ing hlrther concentrat.ion through acquisitions
w1wther by tIlese respondents or by ot11cr major chains, that coul(1.

rr,slllL in the inc111stry s becoming sllbsrantially less compet.it.ive tha:1
it js t0c18Y,

A quorum of the Commission is now \:aiJable, without reargument
to dispose of t.he vresent (,i'. es in l)arrnuny \vith what should be the
Cornmission s primary euforcenlent ob eetives in this industry. It is

true that the members of the Commis ion who did not-llear ora.l argu-
ment in these. cases may properly decline La partic.ipate:in adjudicating
the merit., of the appeals. Bnt 1hose l;H?rnbers , \';,ho haTe now voted to
set the. case ; down for reargument, eould with egmd propriety refrain
from entering iilto the ndjuclication of tllese. eases , permitting tflel1
to 1J8 decided nOlI' , and at the same time join in appropriate adminis-
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Such fl sit.uo.tion can readily arise when there arc four Commis-
sioners sitting. And while hearing oral argument is not necessary to
participntioll those Commissioners not having had the benefit of

cftrlier oral argument feel the need for the cnlightcnrnent and clarifi-
cat.ion -whieh oral argument might provide. Ncither Commissioner
.Jones nor I heard National Tea , nor has Commissioner Jones heard
Gnmc1l nion. Our judgment thaJ the public interest requires our full
part.icipation in tlwse cnses must outweigh a call , ho cvcr insist.ent
that these 111attcrs JTmst now be pressed to conclusion.

This rather uncomplicated state of affairs , which would defer these
matters at most a lC\Y we,eks , should not, it seems to 111e, give rise to
a public debate as to the methods and objectives of Commission
mergcr enforcement policy.

ORDER DIREC'ITNG ORAL REARGU IENT

The2e miltters are before the Commi8sion on appeals of COllJlSel

supporting the l'espcctin; complaints. Oral argument In the .11 ((lie?'

of National Tea 00. Docket No. No3 f69 F. C. 226J, "~as heard on
::oyembcr 6 , IDGi3 : by the fun Commission as then composed , ,yJ,1c11

included thre8 of t.he ' preSeJlt Commissioners. Oral argument In the

jiaUei' of The Grand Union Go. Docket. No. 84-58 C67 F. C. DD9t ,Yfl::
heard on J\Iay 7 , 1964 , by :fonr members of the present Commission..
Realizing t.he seriousness 01 the industrY'ivic1e scope of the merge::'

1T10YCment in the food retaiJ industry, as shown by the records in these
cases , a,nc1 the problems associated \'ith the remedies and solut.ions to
be i"Lpp1iec1 , and being of the opinion that aD of t.he members of the.
Cornmission as now constituted should participate in tIle consideration
of these Cflses and in the formulation of the renJedies and solntions

the Commission has determined that the appeals of counsel supporting
the c.omphlints in both of these matters shonld be GraDy rcargnccl,
Although aware that reargument ,yill lcngt,hen some,yhat the sprm
of time between i sllance of the complaints and ultimate disposition of
the cn , the Commission is of the opinion thnt the nll vantages of a.
single aproach to the mutual problems presented by these cnses more
than out,yeigh the, c1isac1nlltages inherellt in lengthened pL'cccclir:gs.

Accordingly,
It 1S oi"dered That oral reargument on the appeals In the J.l1atter

of J\ at-Oi1at Tea 00. Docket Xo. 7.';)3 8nc1In the l11utter of T?w Grand
Union Co. Docket Ko. 84;"58 , he hcJdlxJoTe the members of the COlJ-
mis'sion all dates to be estnlJlishcd 1y tIle Secret.ary of the COlnmission
at ti l1es agreeable to counsel fol' respondents and cOl1H2el1ll support

of the complaints.
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SEPARATE STATEl\EXT

By :1IAcINTYHE 0 om?" issioneT:
Since I have always opposed procedures which tend to inject delay

into the administrative process, I feel ealled upon to express my rea-
sons for not opposing the Commission s decision to hear reargument
in these cases.

The first and most important consideration is to afford all five Com-
1111ssione1'8 the opportunity to hear oral argument and to participate in
the final decisions. Only three of the present Commissioners heard
the first oral argument of the National Tea matter and only f011

Commissioners heard the GTand Union argument. I doubt that I would
ever vote to deny a colleague who desires to participate jn the decision
of a case the right to hear oral argument thereon.

Another important reason for hearing reargnment is to shed addi-
tionallight on an important subject which the pftrties have not as yet
adequately explored. It is my view that the briefs and arguments
heretofore submitted did not give suffcient coverage to the question
of remedy in the event violations are found. After these reargnments
the Commission will be better equipped to decide whether te enter
orders for outright divestitures , injl1netions against future acquisi-
tions , some combination of tlle t\"o , or other orders with whieh re-
spondents could comply ,,'ithout c1isnlPtion to their lmsinesses and
would accept as appropr:iate. The real'gnmellts ,,'e ha'\' e provided for
will enable all counsel in these InaUers to inform us more about the
answers we should supplJ to the e qllestion

And , finaIJy, the law in this field is developing at a very rapid rate
a.nd the interval since the last arguments has seen the issuance of ma,
important court decisions. I am sure that all eounsel will be benefited
by this opportunity to bring their legal arguments up to date.

SEPAR-\TJ CONcmmnm STATE::lENT

By :REILLY 001nm"i,8sioneT:
The majority has ordered reargument in these aging cases because

it finds itself unable to decide them without the participation of the
full Commission. This is dictated in pa1't by the majority s conviction
ilat these cases aTe important in the Comnlission s larger concerll with
competition in the food industry and thus should be considered by

the fnD Commission , and in part by the fact that the number of Com-
missioners participating in fl, matter may be large e.nough for a quorum
but not large enough to provide a cle",' majority for satisfactory Com-
mission acti011.
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8512. COllllsel lor Columbia Bro;1ckasLing SystC!l : in a. motion reqne.st-
ing thoLI withdra\y from 

rn1l'ticipation in the Col/wl, lJia B/'oadcastinri
case , argue that the p)'aetice al1egecllyengagecl in 1))' the Columbia
BI' oadcflst.ing System are simila1' to the pnlclices "dlich DonbJeclay
allegedly had pursued and with respect to W1J1('h tllC Commission llad
dismissed the complaint many yea.rs ago.

Respondents request that I Iyithc1nl\Y from pllrticipation in thi case
because during 11 '- tenure on tlle staff of t.he Commission as Assistant
Dircctoi' of tile Bureau of -\ntim()nopoJy and Chief of the Division of

Illn stigatioll and Litigation my name i1pIWal'E'd OJ) ' al'ions ul'iefs in
Douoleday. Respondents claim , as a result 1 must have had importtlnt
aelllillistratiH responsibilities with respect to the inyestigatioll or
prosecution or apJwflJ Ln DuulJeda.y. In this connection , responclellts
contend that ill yip\y 01' my participation in Doubleday it must be
iufened that. I \\"ns 1111 ilchocnte of the peC'iJic posihoJls ac1nlll'ed
by comphint. c0111sel in tlHlt Celse with respect to tlJC alleged injurious
c.il'pd on c1E',dcrs 01 mail onLer clnb " Nesp(mdents contend that.
Doubleday, \yhich \YHS (lismissNl, is tile decision contl'olJing' this

C(1se flwl ill filet \Y:lS relied upon by the lw(1l'ing examiner below in
dismissing the complaint.

Respondents , citing Section tj(c) of the )tdministrntiv8 Procpdl1re
Act , ,j U. C. S )004(c), argue that lJouiJlerZuy and the instant l'l'
eceeling are " faetnal1y relatec1' and eontenc1 that. ns a result m ' ('on-

tinned participation herein would entail a cOlnmingJing of thr

adjudicative and prosecut.orial or inyest.igatiye functions. I ha.vl' ex-
nmined the authorities cited by respondents and eel'tainJy 110ne of
them snpport the. proposition that 111cler these. circnmstances the
Doubleday case and the instant proceeding should be consjderccl '; fac-
tna.lly relatecr

\\-

it11in the mcaning oJ tlwt term tti: nspcl in Secrjoll
5 (c) . Hesponc1cnts straightfor\Yal'11 " admit. that they hayc fOllnd no
juc1icjaJ authority constnling the ,yords '; fnctl1,dly relntccF in the
statute, Further , they are to be cOJJmended for eaJlcliclly directing the
Commission s attention to the definition 01' this phrase in the tttO/ilf.Y
CJeneJ'u7's Jlanua.l on the Admin/8ti nfii' e Pi' ocedU're Ad (lD-ii),
I construe that definition , a factllall : related ca e ''Iilhin the meaning
of the, -\ct refers to two eases inyohing ill least. to some degree t.he
same pinty ont oJ tIle S llne or a connect('(1 et of incL:, The .JInnnal fllJ'-
tilOl' . tfltcS: ;;* :

::: 

agenc ' cmployecsJ ,yonJd not be preycnted from
assisting tbe ,1gPllCY in the decision of othel. ':e (in w!Jich tJJey hfld

not engaged either ns in\"e3t1ga.toT3 or prosC'cutors) 111e1'('j:" beciluse the
fac.ts oJ these other cases may form a pattern 8imi1:11 to thos(' \yhich
tlIp)' had rlJeretofore investigated or prosecllt.ecl" In this (',HSC it is

.--

\t p. 54. D. Ii
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The views of Commissioners EJman and MacIntyre are set forth in
separate statements, and the views of Commissioner Reilly a.re set
forth in a separate concurring statement.

RODALE PRESS, L\'C. , ET AL.

Docket 8619. Grde?-, May 1965

Order denying respondent' s request that a news release following the initial
decision be made part of the record on appeal.

ORDER YI:' IVIOTIOX TO ENLARGE RECORD ON ApPEAL

Respondent RadaIe Press , Inc. having moved to enlarge the record
on appeal by making a news release relating to the heaTing examiner
initial decision , which release was issued by the Commission subse-
quent to the date of said initial decision , a part of the record on appeal
and the Commission having determined that any issue respecting the
accuracy or completeness o'f said news release is irrelevant to any issue
be.fore tll( Commission 011 the appeal of respondent:

1 t is ol'de1'ed That said motion be" and it hereby is , denied.
Commissioner Elman dissenting.

COLUMBIA BROADCASTING SYSTEM, INC. , ET AL.

Docket 8512. Order and Opl:nion, May , 1965

Order denying respondent' s. motion that Commissioner :\iacIntyre be disqualifed
from participating in this proceeding.

COM1\IlSSIONER MAcIXTYRE s STATEMEXT

DTSQDALIFITJ)

ON MOTIOX THAT HE BE

::fAY ) 2 1 \)(;5

During the Jate 1940's and the early 1050' , when I was serving on
the, sta.fl' of the Federal Trade Commission as Assista.nt Director of the
Bureau of Antimonopoly and Chief of the Division of Investigation
and Litigation, I supervised a substantial number of investigations

and a. substantial amount of litigation. Included was a CRse entitled
In Te Drmbleday and Co. , Inc. C. Docket No. 5807 (52 F.T.C.
169J. It involved a factual situation confined to the practices allegedly

pursued by that firm. The Federal Trade Commission dismissed the
complajnt in part. Quite recently the Commjssion instituted proceed-
ings In 1'e Columbia Broadca8ting System , Inc. C. Docket :'0.

379-702--71--


