
1372 FEDERAL TRADE COMMISSION DECISIONS

The Commission having considered Commissioner MacIntyre
statement and being in agreement with the reasoning therein and his
determination that the Doubleday case. and the instant proCBeding
are not "factually related" within the meaning of that term as used in
Section 5 (c) ofthe Administrative Procedure Act; and

The Commission having determined that respondents have failed
to justify the action requested:

It i8 ordered That respondents ' motion requesting that Commis-
'Simler l\fa,clntyre be disqualified from participating in this proceeding

, and it hereby is, denied.
Commissioner )laclntyre not participating.

PHILADELPHIA CARPET COMPA)fY ET AL.

Docket (635. Order, May 14, 1965

Order extending the closing date for the respondent to :fle a report of compliance.

SL'ERSEDING ORDER AS TO TUfE 1YITHD., ",\THICH RESPOXDENTS
SHALL FILE REPORT OF COMPLIANCE

Respondents have fied a petition with the Commission requesting
that the period of time within which they are required to comply with
the Commission s cease and desist order be extended for a period of
time coextensive with that accorded their competitors in companion
cases. The Commission , on April 2 , 1964, extended the time in which
eight of respondents ' competitors ' were required to file reports of com-
pliance to sixty (60) days after the latest dats of any fial judicial

determination on appellate review in Callaway Mills Co. Docket Xo.

7634 , Cabin Crafts , Inc. Docket )fa. 7639 , and the instant case. Ap-
peals from the Commission s decision in CaZlnway Mills Co. , supra
and Cabin Crafts , Inc. , supra, are currently pending before the United
States Court of Appeals for the Fifth Circuit. On April 1 , 1965 , the
Commission s order in the instant case was affrmed by the United
States Court of Appeals for the Third Circuit. Philadelphia CaTpet

Co. v. Federal Trade Commission 349 F. 2d 994 (3d Cir. 1965). The
fial decree of t.hat court ordering compliance with the Commission
order to cease and desist was issned on Apri126 , 1965.

In the circumstances, the Commission has determined that the period
of time within which the respondents in this Clse should be required

"'In re DOltbleday and Company, Inc., 52 F. 169 (1955).
1 Bigelow- Sanford Carpet Company, Inc. , Docket o. 7420: :\lohusco Industries, In('.,

Docket No. 7421; The Magee Carpet Company, Docket No. 7631; C. H . 1IIlsland & SODS

Docket 1"0. 7632; The Beattie !lIullllfIH' turing Company. Docket No. 763:,; A. & !II.
Kr\n1.gheusiun , Inc. , Doeket :!D. 7636; Roxbury Carpet Company, Docket 1'0. 7637; The
FIrth Carpet Company, Docket No. 7638.
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obvious that the proceeding brought against CBS can in no ,yay be
considered an outgrowth of the D01tbleday proceeding. Assuming for
the moment tlmt both cases involve the same legal theory as to similar
facts,z in my vimv that does not constitute a factual nexus so tiS to
\yarrant my disqualification in this proceeding under section 5 (c) of
the Administrative Procedure Act. 1'118 mere circumstance that
Do' ubleday, which was dismissed, may have rested on the sa,me or a
similar legal theory as the instant proceeding is insuffcient to bring
my pa.rticipation in this case ' within the area forbidden by Section
5(c). Needless to say, I intend to judge this matter on the facts in this
record and in tIle context of this industry.
If respondent's construction of the term "factually related case

were to be upheld , obviousJy no stafT member could ever sit on any
Commission or adrninistrative board having a quasi- judic:ial function.
There would be too many instanees where he would haye to disqualify
himself. Furthermorc, by way of analogy, if the phrase "Kcre to be
given the broad s\yeep for ,,,hich respondents contend, few United
States Attorneys could become elevated to a Federal judgeship and

probably no Attorney General could ever sit on the Supreme Court.
For example, if a United States Attorney had once p,llticipatecl in it
lTlurder proceeding invohing a particular set of facts, muler respond-
ents interpretation of the doctrine there \youJc1 be a commingling of
the prosecutorial and judicial fUllction in another homicide involving
similar circumsta.nces because he had , in the course of prosecution , once
taken the position that murder under analogous facts was illegal. Thls
is clearly an absurd result. The doctrine to be applied here obviously
is that the prior expression of legal views as to the lawfuJness of cer-

tain praetices does not disqmt1ify the adjudi.cative offcer if it does not
involve the pa.rticnlar party bei.ng proc:eedec1 against. As a noted au-

thority has stated

, "

Bias in the sense of f_aJ cry.'3tallizcd point of Ylt'w
:lbOllt issnes of law or policy is almost l!niYer :ally cleem d no ground
for disqualification. I might add that my vie,ws on thi p1'oceeding
have in fact, not yet crystallized.

ORDER DENYING loTIOX To DISQUALIFY

Respondents , by motion fiJed :\Iay J2 , 1965 , having requested that
Comrnissione.r lacIIltyre be disqua1ified from any further participa-
tion in this proceeding; and

Commissioner lacIntyre ha ving fied 'with the Commission a state-
lnent. t.hat he has c1etermineclnot to w"ithdraw; and

At this time I lJave reached no final conclnsion on that point.
s 2 , Davis A.dminiBtrative Law Tr'eatise 12.01 at 131 (1958); Comment Prejlldice.

and tlte Ad1l1liStTUtlVC Proces8 59 Nw. l!. L. Rev. 210 218 (19t14); ee also Federal Tmde
Commission Cellent /Jistitilte, 333lJS. (iS3 (1048).
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amended , respondent ash-Finch' s answer in opposition thereto , and
respondenes motion to terminate the proceeding. In addition, re-

spondent :-ash-Finch concurrently fied a motion that I be disqualified
from further part.ieipation in this proceeding. In support of its motion
fnI' my disqlla1iIicntio1l 1 respondent cites my pa.rticipation as staff
('011n8e1 in the negotiation and settlement leading up to the entry of

the ce,ase and desist order against Nash- Finch in ID4i nnd asserts
further, that I participated in discussions relating t.o responc1enfs pro-
posec1comp1iance -with thflt. order. Respondent. argues that under the,
circmnstances my disqua1ification is mandatory under the rule an-
n011H'ed in Amo\ Trellt CIl. Y. 30G F.2d 200 (D.C. Cir. 1962).
Fin l1y, respondent. contends t.hat I should not participate since this

proceeding is adjudicative and the Commission herein purports to
act as l1 master in making findings of fact for the court of appeals.

E\"ry adjudicator is under a positive dnt)" to fulfill his acljnclieati\-
functions unless actual1y disqua1ifiec1 and it is almost flS great a
fault to employ seli- disqualification too readily as too spflringly. l The

same eonsic1e.rations are , of course, equalJy app1ica.ble to agency mem-
bers' participation in the ac1min-j tratin functions entrnsted to tllel1
when faced ,yith a request for withc1l'flWfll. Careful consideration of
the issues raised by respondent's motion is tlwrefol'c required in the
cnntext of this proceeding flll(l the Jnanner in ",yhich it (len lop('tl.

The cease and desist order unc1er consideration here 1ssued in 1 $H 7

and the p1'0I'1s10ns oJ thE" so-called Fina1ity Act , enacted tTnl:.\' 28. 19;"59
do not a.pply. --\rcorclingly. it is the purpose of this procccding to clcter-
nin(' ydwtlwr the fficts ,yarrant a petitioll to one. of the courts of

appenls for affrmance :1n() enforcement of the order to mflke it final.
The. dcterminat.on flS to ",ybether an or(ler of enforcement should issue
rests ""ith the conrts and not "it.h the Cori1mission. Respondent none-
theless c.ai.l1s that ill proceeding the Commission is acting fl8 a master
for the conrt of appeals and therefore it is entitled to all of the pnwe-
dnres applicable to an adjudicat.ive trial Tn short" respondent asserts
th:lt. if I continue to sit. in this proceeding therE' ","\ill result a commin-
gling of the adjudicative and prosecntorial and investigative functions
prohibit.ed by the Administrntive Procedure Act. 'rhe crux of the
situati.on , therefore , is whether th1Sis an investigative, an adjudicative
or :1 h vbrid proceeding'. That fluestion Cfin best. be resolYed after an
8:'G!J1inntioll of JJO\Y this pro('('edinf! was instituted and 1101\ it has de-
vcloped over t.he last two years.
On February 1 , 1963 : the Commission issued its order directing an

jnvestigation as to whether respondent-shad compljed with the order

1 ComnH'nt. PI" efl/dice filii! tllC _4rlministj"flthe PJ"oce. 59 Nw. r. L. He,. . 216. 2.'1.'1-

(19f;4).
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to file a report of compliance should be extended for a period eoexten-
sive with that of their aforementioned eight competitors. )Lccorc1ingl:y,

J t is ordel'ed That the paxagraph in the Commissioll s order to cea
and desist, issued February 10 , 1964 (64 F. C. 7(;2J, referring to the
time within which respondents are required to file a report of cOllpli-
ance with said order be, and it hereby is, stricken.

It is furthe)' (mle)' That the respondents shal1 , \yithin sixty (60)
days after the dake of the final judicial determination in Callaway Mils
00. Docket :"0. 7634 , or Oabin Omits , Inc.. Docket 1'0. 7639 (362 F. 2d
435 (1966) J, whichever is later, file with the Commission a report , in
writing, setting forth in detail the manner and form in which they have
complied with the Commission s order to cease and desist.

C. H. ROBIKSO:" COMPANY AND NASH-FINCH
CO;VIP AKY

Docket 4589. Memora.ndum, May 19f.'

To a'Void further delay Commissioner :MacInt:rre withdra,,'s from the case in
which respondents allege th'at his participation would resuJt in a commingling
of adjudicative, prosecutorial, and investigative fnnctions prollibited by
the Administrative Procedure Act.

l\IEMOR.-\XDI:l\I OF COMJ\rISSI01\""R l\iACINTYR ,VITH RESPECT TO
RESPONDEX'lS IOTION THAT HE BE DISQUALIFIED

Approximately nineteen years ago , while serving as a member of
the BbdI of the Federal Trade Commission , in my capacity as Chief
of the Division of Investigation and Litigation , I participated in con-
ferences with Federal Trade Commission counsel and counsel for the
C. H. Robinson Company and the Nash-Finch CDlnpany, heJd i'or the
purpose of negotiating a consent settlement of alleged violations of
law taking place approximntely twcnty years ago or morc. Such con-
ferences did result in the negotiation of a consent settlement and a
cease and desist order ,,"s issued in F. C. Docket X o. 4,,89 (43 F.
297j. The current investigation , initiated on February 1 , 1963, is for
the purpose of collecting information regarding the present practices
of the C. H. Robinson Company and the Nash-Finch Company. If it
shouJd appear that the present practices of the respondents violate
the terms of the aforesaid cease and desist order , then the Commission
may refer the information to the appropriate. court :for a determina-
tion of Tlhether violation of the cease and desist order has occurred and
whether the order should be enforced.

This matter is now before the Commission on Commission counsePs
request that the order directing the investigational hearings be



1376 FEDERAL TRADE C01IMISSION DECISIONS

torney in seeking enforcement of a court order. Respondent' s motion
for clarification made it clear , to me at any rate , that it would have
been desirable for the Commission to differentiate sharply bctween the
adjudicative and investigative functions in this matter and I did not
concur in the order of November 4. While this procedure may have
been approved by the courts ' it seems clear that the interaction of the
adjudicatory form given to this investigation and the procedural
questions continually raised by respondents throughout this proceed-
ing has created a procedural bog, out of which the Commission has
yet to fid its way. IVhen respondent objected to the so-called un-
defined nature of this proceeding, the Commission should have
amended its order directing the investigation , making it plain that
this proceeding is solely investigative, to which only the Rules of
Practice applicable to investigations wil be applied. This the Com-
mission has not chosen to do and the result has evidently been confu-
sion compounded.

Respondent, not satisfied with the "clarification" contained in the,
order of November 4 , 1963 , petitioned the 1Jnited States District Court
for the District of Minnesota, Fourth Division, for a declaratory

judgment and injunction. Nash-Finch requested that the Commission
and its staff be enj oined from further proceeding in this matter until
respondent had been informed as to whether the hearings arc adjudica-
tive or investigative, the purpose of the hearings clarified , the duties
and functions of the presiding offcial defined , and the rules applicable
to the proceeding affrmatively promulgated.

The district court, denying respondent's petition , adopted essen-
tially the position set forth in the Commission brief filed with the
court, to the effect that in an enforcement proceeding the Commission
may, to expedite the proceedings , hold investigative hearings in ad-
vance of going to the court of appeals and to such hearings apply its
adjudicative rules. ' The court further held that under ' this procedure
the Commission proceeds as if it had been appointed as a master and
that this was the procedure adopted in this instance.

As heretofore st.ated , it is my view that this proceeding is essentially
an investigative proceeding and , although the courts have judicially
approved what the Commission has done here in prior cases , it is ob-
vious that the engrafting of adjudicatory procedures on the Commis-
sion s essentially investigative function in this instance led only to
confnsion and deJay. This ease and similar ca.ses, I believe, could be

2 See C. v. Standard Bra.nds t195o-1951 TRADE CASBS '; 62 797), 189 F. 2d 510

(2d Clr. 19t5!): and C. v. Washington Fish 

.- 

Oyster Co. (19 TRADE CASES
'I 69, 4S7J, 271 F. 2d 39 (9th Cir. 1959).

2 In this cuse the procedure utllzed hilS, if anything, slowed down the proceeding.
4F. C. v. Na.sh.Pinch Co. 1984 Trade Cns. '171.204 I7 S. &D. 973J.
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to cease and desist in Docket No. 4589. The order specified that a
public investigational hearing should be conducted for that purpose
pursuant to S 1.34 and the related rules of the Commission s Rules of
Practice which were then in effect. It was further ordered that the chief
hearing examiner should appoint and designate a hearing examiner

to preside at the hearing with all the powers and duties as provided by
S 4.13 of the Commission s Rules of Practice then in effect. The order
provided that respondents were to haye the right of notice, cross.

examination , production of evidence in rebuttal , and that the hearings
should be conclucted in accordance with the Commission s Rules or

Practice for adjudicative proceedings insofar as such rules were

applicable.
The ensuing months were consumed by procedural maneuvering

until on October 14 , 1963, respondent Nash.Finch filed a motion
requesting the Commission to cJarif: the order of February 1 , 1963 , di.
rccting an investigation of the respondent. It ,yas the ' burdeli of re-
spondent' s motior1 that tl15 order of February 1 , 1963 , was defective
because it did 110t specify whether the proceeding initiated wa.sad
judicatory or investigatory and that it failed to make clear wllcther

the examiner was appointed to a,etas an impartia.hLdjudicat.ive offcer
subject to the ' provisiOllS of Section 5 (e) of the Administrative Pro-
cedure .\ct. Respondent , at that time , argued strenuously that it should
be advised asto whether these hearings were supposed to bea.n " ctua.l
trial" and that it should not be left to specnlate as to whether these
hearings wexe the proper time to make its defense. In short respondent
c1aimed that it could not be sure of the procedural rights to which it
was entitled under this pi' oceeding; On ovember4 , 1963 , the Com-
mission issued its memorandum Dnd order disposing of the petition
for clarifica60n of the prior 6rder. The Commis ion did not change
the format- of the proceeding: merely holding, essentiaJ1y, that the
same, pl'ocedi1re had been pre-i'iousJy approyec1 by the Xinth Circuit
in l'. O. v. lVo8hin,qton F? sh Oystel' Co. (lfJ59 TRADE GM3E

fi9.487j, 271 F. 2d 39 (1959) (6 S. & D. nfi6J, where the court ,tated
that any reasonable anc1fair method or procedure not forbidden by
tatl1te would be appropriate as a foundation for an enforcen1ent

proceedi.ng.
I have ahyays been of the opinion : and am of t.heopinion no'\" , that

investigational proceedings leading up to enforcement under Sect.ion
11 of the Clayton Actprior to its amendment by the so.called Finality
Act are inherently investigational procedures , irrespective of whether
the indicia of adjl1dicati,;e proc edings are engrafted thereon. The
Commission s function here is strictly an administrative one; it is in
the same position as, the Justice Department or a United States at-



1378 FEDERAL TRADE CO:YfMISSION DEC1S10

proceedings to such an extent that as a result many persons might be
misled as to its true character. I do not wish my participation herein
to be the occasion of another delay in a case which has been plagucd by
too many procedural pitfalls since its inception.

TEXAS INDUSTRIES , INC.

Docket 8656. Order, lJlay IS , 1965

Order denying respondent' s request that tbe Commission furnish respondent
with special reports obtained in the Commission s industrywide investigation
of the cement industr;y.

ORDER DEXYIXG MOTION FOR PROD--CTIO::' OF DOC1J1IIEXTS

On April 22, 1965 , counsel for respondent in the above-captioned

proceeding filcd with the hearing examiner a motion for production
of documents pursuant to Section :J. 11 of the Commission s Rules of
Practice (effective August 1, 1963). Respondent, by this motion

sought to have produced for its inspection and copying certain Special
Reports submitted to the Commission in response to orders issued

under Section 6 (b) of the Federal Trade Commission Act, 15 U.
46(b), pursuant to a resolution of the Commission datcd Decem-

ber 1 , 1964, directing an investigation of corporations engaged in the
production and distribution of portland cement. On April 28 , 1965
complaint counsel filed an answer in opposition to respondent' s motion.
The hearing examiner determined that he did not hayc the authority
to rule upon respondent's motion. Accordingly, pursuant to Section

6 (a) of the Rules of Practice the examiner on C\1ay 5 , 1965 , certified
respondenfs motion to the Commission , recommending that the mo-
tion be denied.

The examiner acted correctly in certifying for the Commission

determination a motion seeking the production of material obtained
by the Commission through the exercise of its investigatory powers
under Section 6(b) of the Federal Trade Commission Act and plnced
in the Commission s confidential files. See L. G. Balfour Co.

Docket 8435 (Interlocutory Opinion , May 10 1963) (62 F. C. J541J.

In the Balfour opinion the Commission explained in detail the con-
siderations bearing all whether to release material from the Commis-
sion s confdential files for use by a respondent in preparing his ddense
in a Commission adjudicative proceeding. The Commission empha-
sized (1'. 1546) that the question of whether to release such materials
in a particular case "should be met with flexibilty and discretion , not
rigid formula " and that a determination of the question would depend


