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proceedings to such an extent that as a result many persons might be
misled as to its true character. I do not wish my participation herein
to be the occasion of another delay in a case which has been plagucd by
too many procedural pitfalls since its inception.

TEXAS INDUSTRIES , INC.

Docket 8656. Order, lJlay IS , 1965

Order denying respondent' s request that tbe Commission furnish respondent
with special reports obtained in the Commission s industrywide investigation
of the cement industr;y.

ORDER DEXYIXG MOTION FOR PROD--CTIO::' OF DOC1J1IIEXTS

On April 22, 1965 , counsel for respondent in the above-captioned

proceeding filcd with the hearing examiner a motion for production
of documents pursuant to Section :J. 11 of the Commission s Rules of
Practice (effective August 1, 1963). Respondent, by this motion

sought to have produced for its inspection and copying certain Special
Reports submitted to the Commission in response to orders issued

under Section 6 (b) of the Federal Trade Commission Act, 15 U.
46(b), pursuant to a resolution of the Commission datcd Decem-

ber 1 , 1964, directing an investigation of corporations engaged in the
production and distribution of portland cement. On April 28 , 1965
complaint counsel filed an answer in opposition to respondent' s motion.
The hearing examiner determined that he did not hayc the authority
to rule upon respondent's motion. Accordingly, pursuant to Section

6 (a) of the Rules of Practice the examiner on C\1ay 5 , 1965 , certified
respondenfs motion to the Commission , recommending that the mo-
tion be denied.

The examiner acted correctly in certifying for the Commission

determination a motion seeking the production of material obtained
by the Commission through the exercise of its investigatory powers
under Section 6(b) of the Federal Trade Commission Act and plnced
in the Commission s confidential files. See L. G. Balfour Co.

Docket 8435 (Interlocutory Opinion , May 10 1963) (62 F. C. J541J.

In the Balfour opinion the Commission explained in detail the con-
siderations bearing all whether to release material from the Commis-
sion s confdential files for use by a respondent in preparing his ddense
in a Commission adjudicative proceeding. The Commission empha-
sized (1'. 1546) that the question of whether to release such materials
in a particular case "should be met with flexibilty and discretion , not
rigid formula " and that a determination of the question would depend
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disposed of more expeditiously if the Commission proceeding were
kept purely investigative in form as well as substance prior to assump-
tion of jurisdiction by the courts in enforcement proceedings. The
Commission could request enforcement simply by ailda vit or other
appropriate pleading and at that point the courts are in the best posi-
tion to specify the nature of and ground rules for the hearing, on the
basis of which they must exercise their judicial function in determin-
ing whether the order should be enforced.

This history of this proceeding makes it abundantly clear that thc
distinction between adjudicative and investigative hearings should be
kept \Tell-defined. As far as can be determined after two years of pro-
cedural maneuvering, the investigation is very little , if any, c10ser to
resolution than at its inception. The Commission should take heed of
the Spprcme Court's 'warning that the investigative process can be
completely disrupted if investigative hearings are transformed into
trial- like proceedings and that burdening of investigative proceedings
wit.h trail- like procedures may render them sterile. 1-Iere it is evident
that the procedures governing this investigation have become ossified
to the point where the Commission , the examiner, and counsel alike are
in danger of losing sight of the fact that flexibility is at once the goal
and justification of the administrative process.

The significance of what has happened here lies not so much in the
sphere of enforcement of Commission orders uncler the Clayton Act;
\yith the passage of the Finality Act in 1959 , in all likelihood there
will be a diminution of such proceedings. The implications of this case
however, should be carefully examined by the Commission in the con-
text of all its investigative proceedings , for the record makes it plain
that where an inherently investigative proceeding is given an adjudi-
cative form, the result may well be an exercise in contrived futility.

In any event, I intend to refrain from pal'tlripfl.ting further in this
proceeding, either in ruling on the scope of this investigation or ulti-
mately on the question of whether the Commission shou1d apply to a
court of appeals for aiIrmance and enforcement. R.ecent developments
have made it clear to me that putting a hearing examiner in charge
of investigative hearings tends to compromise both his position and the
nature of the proceeding. As I have noted above , this essentially ad-
ministrative matter has now taken on the appearance of adjudicatory

5 It has app:Jrent1 v been hitherto the " usual J1rRctice " if the assertion of violation is
disputed for the court to rcmand the mfltter to the Commission for formal proceedings
F. '1'. C. Washington Fi,

&: 

Oyster Co., supra D. 2, at 42 r6 S.&D. 666 , 669J.
6 Hannah Lal.cn.e :)73 U. S. 420 , 443, 448 (1960) : see also C. v. Schreiber 329 F.

2d 517 , 526 (9th Cir. 1964), cert. granterl 379 U.S. 927 (1964). As I noted In my dissent
in Mea,d Corporation, :Flle No. 571 0656, issl1ed Jannary 3, 1963 with respect to a sirnHar
situation

. "

hall not join in th!" game of hrlre and hounrJs , wIlere the fad !Ire to be
cornered only after the long flnd perhf1p never-ending' chase - - ."
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reason to believe , their expectation and understanding that these Re-
ports would not be released for the use sought in the present motion
for production.

While we have determined that there is a very substantial public
interest in not releasing the Special Reports in question to respondent
in this case , we would do so if the needs of basic fairness so dictated.
They do not. As noted above, no part of these Reports has been or

win be turned over to complaint counsel to be introduced as evidence

in this proceeding. Since no part of these Reports will become evidence
in this proceeding, denial of access to them on the part Qf respondent
is not a case of the Commission s denying a respondent '; access to evi-
dence which it controlled. Union Bag- Oamp P(J,per Oorp. v. l'.
233 F. Supp. 660 , 666 (S.D. N.Y. 1964) 17 S.&D. 991 , 998J. As the
hearing examiner noted in his certification of :May 5 , 1965 , recommend-
ing that the Commission deny respondent s motion for production
the nature, ontline and substance of the evidence upon which (com-

plaint counselJ " * " intend to rc1y wiJl be fuJly disclosed to respond-
ent before the hearings begin. :' All evidence in the p05session 

complaint counsel will 'be subject to :full discovery, 'hich , under the
Commission s Rules of Practicc , is ava.ilable to respondent as well as
to complaint counsel. Therefore , we do not see how denying respondent
production of the Special Reports obtained in the Commission s inclus-
trywic1e inquiry can materially prejudice respondent in preparing and
conducting its defense to the complaint.

The court in the Union Bag- Oamp case, cited above , held that the
Sectinn G(b) procedure for obtaining infonnation and data. is an

.cxtrnordinary power vested in the Federal Trade Commission as an
agency charged with protecting the publjc il1terest and was not in-
tended by Congress to bo available as a matter of right to private
parties in preparing their defense in proceedings before the Com-

mission. Just as a. respondent cannot compel the Commission to con-
duct a Section 6 (b) survey on his behalf , so he may not compel the
Commission to turn over to him the fruits of such a survey where it
has not been conducted by thE', Commission for the purpose O'f aiding
in the prosecution of the case against respondent. : and where release
of the material obtained in the 6 (b) inquiry would interfere. with the
Commission s effective performance of its statutory functions and
duties. Here the only basis 101' l'espondenes motion for production is
that the Special Reports may conta.in material that would be relevant
or helpful in the preparation of its defense , and for the reasons stated
such a ground is , in the circumstances , insufIcient. Accordingly,

It is ordered That respondent's motion for production of documents
dated A pril22 , 1965 , be , and it hereby is , denied.

Commissioner :\1acIntyre not participating.
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on all of the rele\ ant facts. The Commission also stated: "In general
hmvever, it may be said that. nn appJicallt must satisfy the Commission
not only that the material sought is relevant anu useful for defensive

purposes, but also that its release would not impair any overriding
public interest in preserving its confidentiality. In making its jllclg
mcnt the Commission will also necessarily take into account snch
considerations as basic fairness to the parties 

':' "" *

Ibid. Applying
the criteria of the Balfoul' opinion to the present facts , the Commis-
sion has uetermined that respondenfs motion for production of docu-

ments must lJe denied.
There is an overriding pnbhc intere.st in pl'e\' enting the release of

the SpeciaJ Heports obhtinecl through Scction 6(b) orders in the C011-
mission s industrywide investigation of CC1Tlent producers :frOlll confi-
dential status for use in this adjudicative proceeding. These Special
Heports , submitted by fifty portland cement manufacturers, are an
integral and important part of a broad administrative inquiry into
certain serious and prevalent competitivc probJcms of the cement in-
dustry (see the Commission s press release of December 7, 1964

announcing commencemcnt of the inquiry)-an inquil':'Y that is still

continuing. The Reports have not be.Em and will not be m,lde available
to complaint counsel for use as evidence in the present casc. The con-

cern of the jnquiry, as the Commission explained in its order 
April H, 1963 lp. 13(;3 hereinJ, in the ahove-captioned proceeding,
dcnying respondent s 1notion to suspend the complaint is ;;with pre-
venting fnture nnlnwful mergers, by provjding businessmen with guid-
ance as to the probable legality of propm ec1 mergel's/ nnd not with

gathering evidence to be l1sed jn ad.iudicating the legality of already
consuJlllnated mergers, such as the OJlC ('hallellged in this ei:lse.

The CO!lmissjOll s abiJity to condnet a. sound and comprehensive
industry\yidc inqlliryin the cement industry and complete it with
reasonable expedition is likely to be seriou ly impaired by releasing
the Sp&lal Reports obtained in the inquiry for use in a.djudicative
proceedings such as the present one. Such release lHJlld be likely to
engender resistance 011 the part of the companies filing the reports to
further requests or dcmands by the Connnission for informatiol1 \ nnd

to seriously rPtarcl yoluntary and constructive collaboration between
the Commission and the industry in obtaining filcts and data nece.

sary to the industl'ywitle inquiry. For llmel1 of the information con-
tained in these Heports is highly confidential and the parties filing the
ReporL \YollJd be extn mely reluctant to see. such information flld its
way into the hilnds of competitors, or into the publ1e 1'eeord of this
adjnclieat.i\'e pr(JCE ec1ing. The substantinl cooperation the Commission
has rcceiycc1 from the reporting companies reflects in part , we have
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Yark membership c.orporation, and that said International Paper
Company Foundation has sold or contracted to sell said 5 000 shares
to a purchaser or purchasers to whom International Paper Company
wou1d ha,'e been cntitled to sell the same under the terms of the
Commission s order of June 2;) 1957.

JlODER:- JL\.RKETIXG SERVICE , INC. , ET AL. , Docket 3783

C. H. ROBINSON COMPANY AKD NASH,FINCH COMPAKY
Docket 4b89

Orden' , June , 19(j5

Order broadeniIlg an earlier order authorizing an i1H'Cstigation , denying a motion

to terminate and for oral argnment , and dismissing motion to disqualify
Commissioner :\ladntyre as moot.

ORDER BROADENIXG IXVESTIGATlO , DEXYING MOTION TO TERMIKATE

\XD FOR OR.\L AnGU \XD DIS IISSING J\loTIOX To DISQUALIFY

CO)BITSSlONEH )L-\cIXTYRE AS )lo0T

The hearing examiner appointed to preside over the invcstigationa.l
hearings in Docket No. 4589 has certified to the Commission a motion
by Commission counsel for an amendment of the order directing the
investigation. Respondents lutVe submitted an nns\\er opposing that
amendment , a motion of their own "to terminate this proceeding," a
motion for oral argument. on both Commission counsel's request for
amendment and their own motion to terminate, and a motion request-
ing that Commissioner -- . Everette j\Iaclntyre be disqualified from
further participation in the proceeding.

'Illf. order in question issued by the Commission on February 1 , 1963

LG:2 F. C. 1486J, directed an investigation to (let ermine "hether
respondents have violated the provisions of n cease and desist order
entered by the Commission under SecUon 2 (c) of the amended Clay-
ton Act , 15 L. C. 13(0), in a proceeding entitled In the 1110tteT of

c. H. Rohimon Company and Nosh, Finch Company, Dkt. 4589 , 43

C. 297 , 301-303 (1947). The snb,tance of that order is that Robin,
a whol1y owned subsidiary of Nash-Finch : is prohibit.ed from

accepting brokerage payme.nts on its O-Wl1 or its parenfs be.ha1f and

Nash-Finch , a -wholesale c1r.nIer in various fruit and vegetable prod-
ucts , is prohibited from reeeiying snch brokerage payments through
or from that subsidiary.

Commission counsel requests that the investigation be bro:ulened to
inr1udc in a.ddition to the question of whether respondents have
violated that 1947 order, the further que"stion of whether respondent
Nash-Finch hn3 also violated an earlie-r order issned by the Commis-
sion In Te Ilfodcrn 31 arket'ng SeT7J , Inc. , et al. Dkt. 3i83 :)i F.
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I'i ERKATIONAL PAPER CO;\IPAXY

Docket 66''(. 0r/1fr , June , 19(::;

Order granting consent to respondent corporation to transfer 5,000 shares of.
Longview Fibre Company stock held in the Toting trm:t.

ORDER CONSENTING TO THE TRANSFER 01'
FIBRE CO:\Il'.\X'Y STOCK HELD IN

000 SHARES OF LO GnEW
THE V OTIXG TRUST

\Vhereas, the Commission by order issued ,June 2:3 , 1857 l53 F.
11921, in the above entitled matter ordered International Paper Com-
pany to divest itself absolutely, in good faith

, ,

dUlin tcn years , of all
stock in Longview Fibre Company ,,"hich was aC(luired through the
lnerger of The Long-Bell Lumber Corporation and T11e Long-Bell
Lumber Company with respondent; and

\Vhereas , pursuant to said order as an initial step in such divestiture
International Paper Company with the Commission s approval trans-
ferred said stock viz. 160 000 shares to The I-Ianover Bank, as voting
trustee under a Voting Trust Agreement dated J ugust 29 , 1957 , be-
tween the International Paper Company and said Bank, in a form
approved by the Commission; ana

"\Yhcre, , said voting trust agreement provides for trans' Ier of any
or all of said shares to International Paper Company on the Commis-
sion consenting thereto or on certification by International Paper
Company to said Bank that it has sold or cont.racteel to sel! the same in
accordance with the terms of the ordor; 8-11(1

Whereas , International Paper Company has petitioned the Commis-
sion to consent to the transfer to it (under appropriate safeguards for
carrying out the requirements of the Commission s Order) of 5 000
shares of the 14 000 shares of capit.al stock of Long\- ic\y Fibre Com-
pany now in the hands of the Voting Trust.ee , in COlllectlon with the
donation oJ such shares to the InteTl1ational Paper Cornpany Founda-
tion , a nonprofit corporation incorporated in 1952 under the )'lembel'-
ship Corporations Lnw of New York to receive funds exc.llsively for
religious , cha6table : scientific , literary and educational purposes;

K ow therefore , upon consideration theI'eof
It is ordered That consent is hereby givell to t.he transfer pursuant

to the said Voting Trust Agreement : by The Hanover Bank to tJlB
International Paper CompHllY: of 5 000 shares of capital stock of
Longview Fibre Company held by .said Bank as Voting Trustee nnder
sa.id Voting Trust. Agreement. upon the certification of Intern;lLonal
Paper Company to saiel 13ank by an instrnment Eignecl by its pl'e ic1cnL

01' vice president that it has assigncd al1 its right, title a11(l interest in
said 5 000 shares to International Paper Cmnpany Fonnclntion , a Xe,y


