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I'i ERKATIONAL PAPER CO;\IPAXY

Docket 66''(. 0r/1fr , June , 19(::;

Order granting consent to respondent corporation to transfer 5,000 shares of.
Longview Fibre Company stock held in the Toting trm:t.

ORDER CONSENTING TO THE TRANSFER 01'
FIBRE CO:\Il'.\X'Y STOCK HELD IN

000 SHARES OF LO GnEW
THE V OTIXG TRUST

\Vhereas, the Commission by order issued ,June 2:3 , 1857 l53 F.
11921, in the above entitled matter ordered International Paper Com-
pany to divest itself absolutely, in good faith

, ,

dUlin tcn years , of all
stock in Longview Fibre Company ,,"hich was aC(luired through the
lnerger of The Long-Bell Lumber Corporation and T11e Long-Bell
Lumber Company with respondent; and

\Vhereas , pursuant to said order as an initial step in such divestiture
International Paper Company with the Commission s approval trans-
ferred said stock viz. 160 000 shares to The I-Ianover Bank, as voting
trustee under a Voting Trust Agreement dated J ugust 29 , 1957 , be-
tween the International Paper Company and said Bank, in a form
approved by the Commission; ana

"\Yhcre, , said voting trust agreement provides for trans' Ier of any
or all of said shares to International Paper Company on the Commis-
sion consenting thereto or on certification by International Paper
Company to said Bank that it has sold or cont.racteel to sel! the same in
accordance with the terms of the ordor; 8-11(1

Whereas , International Paper Company has petitioned the Commis-
sion to consent to the transfer to it (under appropriate safeguards for
carrying out the requirements of the Commission s Order) of 5 000
shares of the 14 000 shares of capit.al stock of Long\- ic\y Fibre Com-
pany now in the hands of the Voting Trust.ee , in COlllectlon with the
donation oJ such shares to the InteTl1ational Paper Cornpany Founda-
tion , a nonprofit corporation incorporated in 1952 under the )'lembel'-
ship Corporations Lnw of New York to receive funds exc.llsively for
religious , cha6table : scientific , literary and educational purposes;

K ow therefore , upon consideration theI'eof
It is ordered That consent is hereby givell to t.he transfer pursuant

to the said Voting Trust Agreement : by The Hanover Bank to tJlB
International Paper CompHllY: of 5 000 shares of capital stock of
Longview Fibre Company held by .said Bank as Voting Trustee nnder
sa.id Voting Trust. Agreement. upon the certification of Intern;lLonal
Paper Company to saiel 13ank by an instrnment Eignecl by its pl'e ic1cnL

01' vice president that it has assigncd al1 its right, title a11(l interest in
said 5 000 shares to International Paper Cmnpany Fonnclntion , a Xe,y
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, 55 (4th Cir. 1950). It can be avoided here; the hearings , having
been delayed by litigation in the courts ' have not yet begun. Respond.
ents will have ample opportunity to rebut any evidence Commission
caul1sel might offer.

R.espondents ' position on these motions having been argued at grea.t
length in the voluminous plLpers already before us , nothing but further
delay could be accomplished by a,n oral argument on them.
Commissioner A. Everette :\'Iaclntyrc has withdrawn from any

further participation in this proceeding. Respondents ' motion that he
be disqualified is therefore moot.

It i8 ordered That the Commission s order of February 1 , 1963

directing an investigation as to whether C. I-I. Robinson Company and
Nash-Finch Company have complied with the order to cease and desist
in Docket 4589 be , and it hereby is , amended to include a.n investi-
gation as to ",.'hether :Kash-Finch Company has complied with the o1'le1'

to cease and desist in Docket Ko. 3783.
It is fU1'ther ordeTed That respondents ' motion to terminate the

investigation in Docket K o. 4,589 , for oral argurnent on Commission
counsel' s mot.ion for amendment of the order directing that invest.iga-
tion , and on rcspondents motion t.o terminate , be , and they hereby aTe
denied.

It i8 furthe1' ordered That. respondents ' motion requesting that Com-
missioner A. Everette faclntyre be disqualified from participation in

this proceeding be , and it hereby is , dismissed as moot.
I t is fu?"the?" o?"dered That this matter be , and it hereby is , returned

to the hearing examiner for expeditious hearings in accordance ,-;ith
the accompanyingarnended order directing an invest.igation as to
whether C. H. Robinson Company and Kash.Finch Company have
complied with the order to cease and desist in Docket Ko. 4589 , and

hether Nash Finch Company has complied ith the order to cease

and desist in Docket No. 3783.
Commissioner l\1aclntyre not participating.

OnDER AMEXDlXG PRIOR OnDER AXD D1RECTIXG AN 11"TESTlGATIUX .

TO ,VRETHER NAsn-FIxCR COJ\IPJ,NY AXD C. I-I. ROB1xSOX CO)I-
l'AXY HAVE CO)-IPLIED ,VITlI ORDERS To CEASE AKD DESIST

The Commi,sion on February 1 , 1D63 1' 62 F. C. 1486J, haYing is.
sued an order directing an investigation as to whether C. I-l. Hobinson
Company and "'ash-Finch Company have complied "ith an order to
cease and desist jssued by the Commission in Docket No. 4589 on Jan-
uary 6 , 1947; and

Na8h-Finch Co. v. Federal Trade CQmmi88ion et al., 233 F. Supp. 910 (D.C. Minn,
1964) (7 S. &D. 9731.
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386 407-409 (1943), aff' d illodeTn ilfw'keting SeT))ice , Inc. Y. Federal
Trade Commission 149 F. 2d 970 (7th Cir. 1945). This order was also

issued under Section 2(c) of the "mended Clayton Act, and prohibits
inte1' alia Na.sh-Finch and other na,mecl buyers of fruit and vegetable
products from receiving or accepting from suppliers , directly or in-
directly, brokera.ge pa,yments or discounts in lieu of such brokerage

payments.
Commission counsel argue : in eHect, that respondents arc attempting

to prevent the introduction of eyidence showing respondents are con-
tinuing to violate Sedion 2(c) of the amended Clayton Act , and the
carEer 1943 order, by llrgil:g upon the hea.ring examiner and unduly
narrow construction of the 1947 order. Commission counsel , therefore

ek to haTc respondents ' compliance, 01" noncompliance with the 1943
orc1r' 1' qdc1ecl as a subject of the inn'stigft,tion " before actual hearings
comllwncecl to avoid possible endless arguments and bickering as to
the proper questioning of Iyitnes es and the propriety of' introducing

certain l'elcva,nt evidence.
The Commission need not review t.he elaborate arguments advanced

by respondents as to \Vhy it should not inquire into the question of
whether they are complying with the 1943 order, hut sbould , instead
terminate this inquiry as to the.ir eompliance with the 1D47 order. The
substance of those contentions is that (1) ': no y iolation of Jaw can be
proven in regard to these matters ': 1 and (2) the Commission , having
once started an investigation of respondents ' compliance with one of
the two cease and desist orders , is barred or "estopped,j from investi-
gating' their complinnce I'lith the order. Both of these arguments are
plainly without merit. The question of whether respondents have in

fact violated one or more orders of this Commission is to be determined
after an investigation , not before it. :\Ioreover, that is a question to be
decided by the courts , not the Commission.

Respondents

' "

estoppel" argument is equally il-conceived. There
can be no doubt that the Commission , had it so desired at the time this
investigation \Va,s ordered in 1963 , could have directed it to respond-
ents ' compliance with either or both of the cease and desist orders in
question. Un-ited States v. 11m-ton Salt Co. 338 CS. 632 (1900). And
even if it be assumed that the Commission made a "mistake" of some
sort in not ant.icipa6ng that the investigat.ion of the one order might
disclose violations of the other, "it is unthinkable that the public
interest should be allowed to suiIcr as a result of inadvertence or

mistHke on the part of the Commission or its counseJ where this GUt
tw, avoided,

': 

P. Lorill((?'Z ()o. v. Fede?' al Trade CO!lrrni88'ion 186 F. 2d

1 H.e;;ponrJents " Amwer to Commission Counsel' s Request for Amendment 0:1 Order, etc.,
ApriJ 26 , 1965 , p. 14 , n, 1.
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acting under the control of and in fact for and on behaJf of said

respondent Nash-Finch Company.
2. Recei\ ing or accepting from any seller , directly or indirectly,

anything of value as a commission or brokerage, or any compen-
sation , a.lloIVanee, or discount in lieu thereoL on or in C'01meetion
with purchases made for respondent' s own account or "whiJe acting
for or in behalf of a pnrchf'cser as an intermec1iar Y or lp' l'nt or
subject to the direct or indirect control of such pnrchas.cr.

3. Paying, tra,nsmitt.ing, or delivering to or for the benefit of
any purchaser , either directly or in the form of money 01' cre(1its

or indirectly in the 101'm of dividends. or othe.rwise. , any commjs-
sian or bl'okerf1ge, or any compensation : allOlyanCl' , or di.::COlUlt in
lien thereor , received from any seller Ivhile nctillg ns nn int(:r-
mediary or agent. for snch purchaser or while subject to the direct
or indirect, cont.rol of such purchascr; and

"'Vhereas by t11e said order to c(',ase and desist in said Docket No.
4589 the respondent Xash- l'inc.h Company and its offcers , agents , rep-
resentatives and e;nployees , directly or through any corporate or other
device in connection Ivith t,Ile pnl'chase. of fl'llits n:getnbles and ot.her
commodities in commerce , as "eommercc" is defined in the aforesaid
Clayton Act , were ordered to forthwith cease and desist from-

1. Receiving or accepting from any seller directly or indirectly,
anything or value as a commission or brokerage , 01' any compcn-
sation, allowance , or discount in lieu thereof, on or in connection
with purchases made for respondent' s own account , either directly
or by or throngh respondent C. H. Robinson Company.

2. Rec( i \cing or accepting from respondent C. II. Robinson
Company eit.her directly jn the form of money or credits 01' in-
directly in the fonn of dividends , or otherwise , any commission or
brokerage, or any compensation , allowance, or discount in lieu

thereof , received by said C. 1-1. Robinson Company from any SeneI'

while ac6ng for or in beha1f of said respondent :Nash-Finch
Company as an intermediary or a,gent for said respondent or
while subject to the direct or indirect cont.rol of said respondent;
and

V\Thereas the said orders to cease Ilnd desist have not at any time
been modified or set aside and arB now , and klve for nmny years Jast
past been in full force and effect; and

"\Vhereas the Commi sion 11as reason to believe that respondent

Xash-Finch Company and its offcers , agents , representatives and em-
ployees , while engaged in commerce in the purchase of certain fruit
and other prodncts , may have violated the provisions of the said order
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The Commission on June 106:'5 (p. 1:-382 hereinJ, haying issued an
order granting Commission counsel's motion that said order of Febru-
ary 1 , 1963 , be amended to direct , in addition to an investiglltion as to
whether C. H. Hobin son Company and )fash-Finch Company have
complied with the order to cease and desist issued by the Commission
in Docket o. 4589 , an investigation as to whether Nash-Finch Com-
pany has complied with an order to cease and desist issued hy the
Commission in Docket K o. 3783 on September 8 , 1043 :

It is ordered That the said order of Febrnary 1 1063 , and it
hereby is , amended to read as fo11ows:

\Yhcreas , pursuant to the provisions of an Act of Congress entitled
An Act to supplement existing laws against unlawful restraints and

monopolies , and for other purposes " 38 Stat. 730 (1914), as amended
by the Robinson-Patman Act, 49 Stat. 1526 (1036), 15 L. c. Sec. 13

the Federal Trade Commission on September 8 , 1043 , after due process
and proceedings of record in Docket o. 3783 and in accordance there-
with , issued and served upon respondent Nash-Finch Company an
order to cease and desist under subsection (c) of Section 2 , thereof
and on tTanua.ry 6 , 1947, after dne process and proc.eedings of record in
Docket No. 4589 and hi accordance therewith , issued and served

upon respondents C. H. Robinson Company and Kash-Finch Company
an order to ce,ase and desist under the said subsection (c) of Section 2
thereof; and

Whereas by the said order to cease and desist in Docket )fa. 3783 the
respondent Nash-Finch Company and its offcers , agents , representa-
tives, and employees , in connection with the purchase by snch respond-
ent of commodities in commerce, as ' commerce" is defined in said
Act , were ordered to forthwith cease and desist from-

rece;ving or a( cepting from the sclJel's of .,11('h commodities , di-
rectly or indirectly, any bl'okenlgc fee , commission , or other com-
pensation , or any aJlmYnll(, or discollnt i111ien thereof; ,I' . , *:, and

vVhercas by the said order to cease and desist in Docket No. 4-589
the respondent C. II. Robinson Company and its offcers , agents , rep-
resentatives , and employees , directly or through any corporate or other
device , in connection with the purchase of fruits , vegetables , and other
commodities in commerce , as "commerce" is defined in the aforesaid
Clayton Act , were ordered to forthwith cease and desist from-

1. Receiving Or accepting from any seller directly or indirectly,
anything of value as a commission or brokerage, or any compen-
sation , allowance , or discount in lieu thereof, on or in connection
\vith purchases made by respondent Nash Finch Company while

,'79- 71- -- Sf.
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OnDER DEXYIXG REf'T'OXDEXT IOTI()X FOR ISSF.\xC'E OF ORDERS UXDEH

SECTION 6 (b) OF THE FEDEIL\L TR.\IJE CO::!.)LISSIOX ACT

The hearing examiner has certified to the Commission a motion by
respondent that the Commission issue a large number of orders to file
special reports under Section 6 (b) of the Federal Trade Commission
Act for the pnrpose of acquiring information respondent alleges to

be relevant and necessary to its defense. The examiner included wit.h
his ccrtification a recommendation that the motion be denied. The
Commission granted respondent leave to file a supplementary state-
ment in snpport of its motioll : and has also considered an answer in
opposition filed by complaint counsel and respondent s reply thereto.

The complaint in this proceeding alleges that respondent violnted
Section 7 of the Clayton Act by the acquisition of a competitor, S. E..
Wellman Company. Paragraph 9 of the complaint alleges that " the
relevant product markets for the purposes of this complaint are the
production , distribution, and sale of friction materials in generaL and
sintered metal friction material in particular , exclusive of friction
materials used by the railroad industry. :: During the course of the pre-
hearing conference and in t.he present llotion respondent has indicated
an intention to chalJenge this definition of the l'elenmt market. Re-
spondent takes the position that the probable competitive effects of
the acquisition must be vie,yed within the framework of all ': systems
devices , and/or components for the tnmsmission , conversion , and/or
retardation of rnntion.

The survey that respondent seeks to have the Commission conduct
by means of Section 6 (b) orders is largely premised upon respondl'nes
vimv of the re1evant market. As the first part of the survey, respondent
would have the Commission issue Section 6 (b) orders upon some 309
companies which respondent believes to be engaged in manufacturing
and sening "systems , devices and/or components for the transmission
conversion and/or retardation of motion. 

1 Principally each company

would be re'luired to specify the nature of the products of this type
that it produces and the dollar value of sales of each such product.

A(lc1itional and 1110re detailed information would be sought from
the relatively few firms ,,-ithin the relevant market defined by the
complaint. As the second part of its survey, respondent ,vonld hn \.
the C01nmission issue Section 6 (b) orders upon some 259 companies
,,,hich are be1ieved to be purchasers of systems devices or components
within the relevant market asserted by respondent. Purchasers ,,,ould
be required to indic.ate the specific type of such components purchased
and the dollar value of the purchases of each such type. Finally, re-
spondent wishes to survey all those eompanics (the number of ,,-h1c11
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to eease and desist in Docket No. 3i83 and that respondents C. 1-1. Rob-
inson Company and Nash-Finch Company and their offcers , agents
representatives and employees , while enga,ged in t.he purchase of such
fruit and other products , may have violated the provisions of the
said order to ceas Hnd clesi8t in Docket Xo. 4589. as heret.ofore set
forth; and

'Vhe, reas it is deemed b:' tIlE Commi sion to be in t.he pub1ic interest
to ascertain the extent to which sneh violations may have occurred:

Yow : the)'efUi' it ()j'lcl'ed That a public investigational hearing
be conclucted for this purpose pursuant to Rule K o. 1.35 and related
rules of the Commissjon s Rulcs of Practice.

it is ill/fhe;; onlend: That. the Chief Jlearing EXaI1Yiner shall ap-

point and designate a hearing examiner to preside at such hearing with
all the powers and duties as prOyilbcl by Section 3.15 of the Commis-
sion s Hules of Practicc except that of making and fi1ing an init1al
decision; that upon completion of the hearing, the hearing examiner
shall ccrtii';.' the record to the Commission with his report on the-
invpstigation; that respondents C. H. Robinson Company and :\ash-
Finch Company shall have t.he right of due notice, of cross-
examination , of production of e,viclencc in rebuttal; and that the hear-
ing shall be concluded in accordance with the COlrunission s Rn1cs of
PractlcD for adjudicative proceedings insofa.r as snch rules are
applicab1e.

It is furtheJ' onZeI'ecl That the hearings shall be held at sllch timr.
and at such places as may lJP necessH.ry, the initial hearing to belleld at

pInee to be ilxed by the said hearing examiner on a day orcnrring 

Jeitst thirty (30) days after the servic.e of notice t11ereof UIJon l'' spond-
Ilts C. II. Hobi Eon Company flEd :Nash-Finch CO ;;p;lJY.
It is further ordered That the proceedings hel'ctoJol'C conducted

pursuant to the Commission s order of February 1 , lUG3 , haye the
same force and effect as though conducted under that order as amended
hercin.

It ,is furtlzel' oTdcTed That the Secretary shall cause service of thjs
order to be made on said respondents C. H. Robinson Company and
Nash-Finch Company.

Commissioner :.facIntyre not participating.

A\mRTCA BRAKE SHOE COMPAXY

Docket 8622. OrdtT June , 1965

Order denying respondent' s motion for orders requiring special reports authorized
by Sec. 6 (b) of the Federal Trade Commission .Act.


