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to eease and desist in Docket No. 3i83 and that respondents C. 1-1. Rob-
inson Company and Nash-Finch Company and their offcers , agents
representatives and employees , while enga,ged in t.he purchase of such
fruit and other products , may have violated the provisions of the
said order to ceas Hnd clesi8t in Docket Xo. 4589. as heret.ofore set
forth; and

'Vhe, reas it is deemed b:' tIlE Commi sion to be in t.he pub1ic interest
to ascertain the extent to which sneh violations may have occurred:

Yow : the)'efUi' it ()j'lcl'ed That a public investigational hearing
be conclucted for this purpose pursuant to Rule K o. 1.35 and related
rules of the Commissjon s Rulcs of Practice.

it is ill/fhe;; onlend: That. the Chief Jlearing EXaI1Yiner shall ap-

point and designate a hearing examiner to preside at such hearing with
all the powers and duties as prOyilbcl by Section 3.15 of the Commis-
sion s Hules of Practicc except that of making and fi1ing an init1al
decision; that upon completion of the hearing, the hearing examiner
shall ccrtii';.' the record to the Commission with his report on the-
invpstigation; that respondents C. H. Robinson Company and :\ash-
Finch Company shall have t.he right of due notice, of cross-
examination , of production of e,viclencc in rebuttal; and that the hear-
ing shall be concluded in accordance with the COlrunission s Rn1cs of
PractlcD for adjudicative proceedings insofa.r as snch rules are
applicab1e.

It is furtheJ' onZeI'ecl That the hearings shall be held at sllch timr.
and at such places as may lJP necessH.ry, the initial hearing to belleld at

pInee to be ilxed by the said hearing examiner on a day orcnrring 

Jeitst thirty (30) days after the servic.e of notice t11ereof UIJon l'' spond-
Ilts C. II. Hobi Eon Company flEd :Nash-Finch CO ;;p;lJY.
It is further ordered That the proceedings hel'ctoJol'C conducted

pursuant to the Commission s order of February 1 , lUG3 , haye the
same force and effect as though conducted under that order as amended
hercin.

It ,is furtlzel' oTdcTed That the Secretary shall cause service of thjs
order to be made on said respondents C. H. Robinson Company and
Nash-Finch Company.

Commissioner :.facIntyre not participating.

A\mRTCA BRAKE SHOE COMPAXY

Docket 8622. OrdtT June , 1965

Order denying respondent' s motion for orders requiring special reports authorized
by Sec. 6 (b) of the Federal Trade Commission .Act.
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under a duLy to conduct those proceedings in a cordanee with Section

7 (c) of the Administrative Procedure Act which provides that " ewry
agency shall as a matter of policy provide for the exclusion of irrele-
vant, immaterial , and unduly repetitious evidence * :

" *'

:' 'Vithout in-
truding upon the province of the examiner to detcrmine the admissi-

bility of specific evidence offered at the hearings, we can appropriately
indicate the following: :Nothing that respondent has revealed to dale
about the intended nature and scope of its defense provides any reason
to suppose that respondent "would find it necessary to oH' , or that the
examiner would find it necessary to admit, so vast a volume of wstimony
as respondent now suggests as the alternative to a Section 6 (b) survey.

It is appa.rent frOln the proposed survey itself and fr01n respondent:
present arguments that respondent has misconceiveu the scope of the
product-market issue in this case. The compla.int alleges that the rele-
vant product market is the production , distribution , and sale of fric-
tion materials in general and sintered metal friction materials in
particular. If complaint counsel is able to establish thRt the Jine of
commerce specified in the complaint is a valid one under the standards
established by the Supreme Court , B1'own Shoe C/o. v. United
Staics 370 U.S. 294, 325; United State8 v. Plliladelpllia National
Banlc 374 U. S. 321 , 356-57; and United States v. Aluminum Co. of
America 377 r. s. 271 , it. is entirely irrelevant that there might also be
some broader market, encompassing additional products and additional
sellers , which would also C'onstitute a proper fra.mework in which to
consider the acquisition. See United 

"'Y
tate8 Continental Can Co. : 378

S. 441. In other words , it makes no difference "hether the product
market specified in the complaint constitutes a primary market or
merely a well-defined submarket. Sectioni prohibit.s any acquisition
which may substantially lessen competition or tend to ('Teate a mo-
nopoly "in any line of Conunel'ce.

Although the proposed survey (or the. subpoclled testimony of
hundreds of sellers and purchasers , which respondent poses as the
alternative) might incidentally yield certain amount of informa-
tion bearing on the only relevant..market issue in the case , this issue

1 Comploint coun!;f'1 dnrin the prehearing conference acknowledged the limitations
Iwpo ed by the complaint:

Hearing EXrJrnincr SCHRIJP, Do I un(jprstuIHl you to say thnt jf the pruposed market
or the line of cummeree WU\; expanded to the extent asked for by the respondent, that tllpli
the crJ e!n chief wonl(l fall on t1lp \Jas!\i of tbf' material you have'!

lr. GRUNI))UX . \Ye ha,f' a1leged a line of commerce which we mt1\;t establish. rJ)le
we c!3tabJish thi:: , the complaint must be dis!lis , or in the lmlikpl;'' event that evio.pncr

is adduced which mig-ht ",;11 for \IS tf) nmpnd the complaint. 11WO\l111 han' to he \\- itllin
the scope of the original ('omIJlaint. I think that "' e mu t make our casp untllf' basis
that we have alleg-ed in the complaint.

Hearing- Examiner SUIHUP. In other words , you have the burden uf proof, of .prodng"
the product warket.

)'lr. GRuxn , Yes , sir.
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is unspecified) that are engaged as resellers of friction materials
(within the definition of the complaint) in the Boston , Chicago , and
Los Angeles areas.

In this ease , as distinguished from several others in which respond-
ents ha ve sought to have the Commission conduct surveys pursuant to
Section 6 (b), the Commission has not heretofore issued any Section
6(b) orders in connection with its investigation of the acqui;ition and
thus none of the evidence that complaint counsel wi11 offer in evidence
has been obtained from special reports. Respondent thus makes no
contention that the Commission should conduct the proposed survey
in order to afford eqnal access to the Commission s discovery a.nd in-
vest.igational procedures.

Indeed, respondent does not assert that it has a legal right to have

the Commission conduct a survey on its behalf pursuant to Section
6(b) (it states , however, that it does not waive such f1 contention). It
contends only that such a survey would bea speedicr a.nd more effcient
method of acquiring the informat.ion needed in its defense than would
the issuance of subpoenas upon a responsible oiIcial of each of the
several hundred companies frOITl which it desires to obtitin information.
:Moreover , respondent urges that the market-share inform,ation which
it supplied to the Commission staff prior to Issuance of the complaint
and which complaint eO'wlsel no\'\ intends to' introduce in evidence , is
inadequate and inaccurate and that without some further survey of
companies within the relevant market as defied in the compJaint

complaint counsel could not possibly establ ish a primo .facie case.
As respondent recognizes , the Commission has on a number of recent

occasions denied similar motions by respondents in merger cases on
the ground that the discovery procedures and compulsory process
provided by the Commission s Rules of Practice for Adjudicative Pro-
ceedings had not been shown to be inadequate or unavailable. Union
Bag- Camp Paper Corp. Docket No. 7940 , orders issued .July 30 , 1962
and April 5 , 1963: Frito-Lay, Inc. Docket No. 8606, order issued

July 30, 1964 (66 F. C. 1533J. See also Union Bag- Camp Paper Corp.
v. Federal Trade Commission 233 F. Supp. 660 (S. Y. 1964)

(7 S.&D. 991J.
Despite American Brake Shoe s vigorous effort,s to distinguish these

cases, we are unable to conclude that it has made a more convincing
showing of the necessity for the Commission s undertaking a vast

expensive and time-consuming survey by means O'f Section 6 (h) orders.
vVe are not persuaded by respondent's argument that it wil be more
economical to have several hundred companies fill out a form than to
have a representative or each appear at a hearing or depositiO'n in
response to subpO'enas. Examiners in CommissiO'n proceedings are
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tion or recurrence of the practices ch(Lrged against Federated in the
com plaint.

SCHENLEY I:-DUSTRIES , INC. , ET AL.

)Jocket 0048. Statement, June , 1965

Statement of Commissioner MacIntyre withdrawing from consideration of this
case on t.he grounds that as a staff member ill 1954 he had supervised its
prosecutioTl.

Sl'ATE)iENT OF CO nnSSIONER J\1AcINTYE RE R.ESPONDENTS ' PETITIOX
To REOPEX PnOCEED1.XGS

On June 10, 1965 , respondents in this matter filed a Petition to
Reopen Proceedings for Purpose of :'10difying Order to Cease and
Desist. The order to cease and desist was issued on :l1a1'ch 2 , 1954 L 50

C. 747J, pursuant to a consent settlement.
Disposition of the pending Petition .will call for the Commission

to exercise its judgment on rnatters of public policy filet. and Jaw as
provided for in 15 l;. C. S 45 (b). It appears that in doing this the
Commission win be passing judgment on some of the pub1ic po1icy and
other questions which were before the Commission when it decided
to issue the complaint in Docket o. 6048 and again when it issued its
order to cease and desist -in this case on lVIa.rch 2 , 1954. Under these
circumstances , the task of the Commission here is to resolve issues
uuder S 3.28(b) (2) of the Commission s "Rules of Practice for
Adjudicative Proceedings.

,Nhen the Commission issne(1 its comp1aint. in Docket Ko. 6048 and
subsequently until after the Commission had issued its order to cease
and desist in this case on :L\arch 2 1954 , I served as Assistant Director
of the Commission s Bureau of Antimonopoly and Chief of its Divi-
sion of Investigation and Ijtigation. In that capacity I not only super-

vised the prosecuting staff which handled this matter , hut also actively
participated in the formulation of the order to cease and desist , the
modification of which is sought by the pending petition.

In view of the foregoing, I ha,ve decided to reJfl'ain from participat-
ing in the Commission s consideration and action on respondents ' Peti-
tion to Reopen Proceedings for the purpose of rnodif:yiug the order
to cease and desist.
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plainly lends it.self to more direct methods of proof, such as the
expert-opinion testimony of pcrsons familiar with the strnctl1reand
functioning of the industry. While the parties to Commission proceed-
ings have a considerable. freedom to put on their cases in the manner
they deem most effective, there is no absolut.e right to employ indirect
diffuse, repetitious , or protracted methods of proof when simpler and
more expedit.ious ones are readily available. Sl Gl' eat Lalces Airlines
Inc. v. Civil AeTonautics BoaTd 291 F. 2d. 354 , 362- G3 (9th Cir.
certiorari denied 368 U.S. 890.

'Ve conclude that the regular processes of the Commissioll s H.ules

of Practice will be adequate to pern1it effective and expeditious litiga-
tion of all the relevant issues of this case and that it would not be in the
public interest for the Commission to conduct a survey such as that
proposed by respondent. Accordingly,

It i8 ordered That respondent's motion for orders requiring the
filing of spccial reports pursuant to Section G (b) of the Federal Trade
Commission Act be , a.nd it hereby is , denied.

ASSOCIATED MERCHAKDISING CORPORATION ET _
Docket 8651. Ordel' , June 10 , 1965

Order rejecting respondent' s offer tu negotiate a C(m enl !'f'ttlement and remflnd-
ing tbe rase to bl'flrilJg examiner.

OnDER R.EJECTJXG OFTER OF COXSEXT SF.Tl'LE:)fEXT

This matter is before the Commission on the cert.ification of the hear-
ing examiner on Iay 18 , ID6;\ of the rnotion of respondent F( dera.ted
Department SLores, Inc. , filed April 22 , 19G6 , requesting that the Com-
mission waive the provisions of S 2. '1 (d) of the Hules of Praotice and
proposing a consent order for the consideration of the Commission.

The Commission waived g 2.4(d) of the Hules of Practice and care-
fully reviewed the offer of settlement and the statement of respondent
in support thereof. The Commission has determined that the proposal
of respondent Fedemted Department Stores , Inc. , for a consent settle-
ment should be rejected as inadequate. Accordingly,

It i8 ordered That the proposed consent settleme.nt of responc1ent
Federated Department Stores , Inc. , be, and it hereby is , rejected.

It i8 further ordered That this matter be, and it hereby is , reman(1cd
to the hearing examiner for further proceedings in accordance with

the Commission s Rules of Practice.
Commissioners Elman and Jones dissent. In their view , Federated'

offer provides a reasonabJe basis for working out a settlement ''lit.hout
protracted litigation on terms that would effectively prevent continua-


