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initial decision bnsed on the record developed therein, with direct.ion

tl1tlt sHch further proceeding be conducted as expeditiously as possible.

S017TI-IER FRUIT DISTRIBUTORS INC.

Docket '1'56G. Ol' e.,, Jan. , 1965
Order c1en;\'ng respondent' s petition t.o l'eoven proceeding involving the broker-

age section of the Clayton Act.

OnDER DEXYING PBTITIOX OF RESPO:.DEXT To R,EOPEX PROCEEDING

This 1lftttcr is before the Commission on petition of respondent to
reopen proceeding, filed December 28 , 1964-, and answer in opposition
t11(l'oto filed by the Burenu of IIcstrnint of Trade J nnuary 7, 1965.
On February 13 , 1D60 , t.he COllmis ion issued its order to cease

and desist aga111st respondent prohibiting djSCOUllts in lieu of broker-
age to buye.rs of its products. The complaint had allQgec1 discounts
in licu of brokerage to "cE'J'tal11 favored buyers " not otherwise iclcntiw
f1e.c purchasing for their own accounts in violation of Section 2 (c)
of the Clayton Act as amended , U. , title 15, sec. 13.

The, matteI' was disposed of 'wit.hout hearings upon acceptanc.c hy
thE' Commission of an Agreement Containing Consent Order to Ceas
and De.sist. execute.d pl1rsua.nt to the then eiIe.ctive 1\u16 3. , of the
Corn mission s Rules, governing consent orders.

Thus , t.he e.n1ire record upon which the Commission s decision and
order rest.s consists of the complaint and consent order.

The l'C'sponc1( nt' s petition to reop2n , citing the Commiss1oE s d('
sion in IIT1f,by Distrilndi11,9 COTJ11)((:ny, Docket 80GS : Deccr:lbcl' 26

196:2 un F. C. lioiJ, tatE s t11at the ch:11lcngec1 c1if:countE in this

matter paid by respondent Iyere not discounts .111 heu of brokernge
bocflnso the recipient was an independent food distributor not com-
peting on the same functional level IVith the whoksalcrs to \'hom
he sold.

Tn support of this, rcspondent's petition cicC's In the Tlwl!CJ' oj
81llith (hwin ()o?npany, Inc" et a1. Docket 7G41 , wherein the Cmn-
rnisslon s complaint, i8sned Octoher 29, 1959 r5B F. C. l03SJ,
clHngec1 Smith Grain Company with violation of 2(c) of the nrnr.nded
Clayt.on A.ct based upon disC'01l1ts received by Smith from petitioneT
herein.

Petitioner states that it was sales by it fo Smith Grain which foriled
t.he basis a!so of t.he Commjssion s eomplnint. aga.inst petit.ioncr in the
inst.ant matter End that a fair Te.a.c1ing of the c.ompla.int in Docket.
7(L!: reveals that Smith Grain WilS operating at a difl'pl'mt functional
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permitted to elapse between the completion of the proceedings before
the examiner and the oral a.rgnment of the appeal from the exaIl-
iner s decision. Such a delay would not be consistent with the Com
mission s policy of reasonable dispatch find , on the shmving made by
respondent in its motion , caJlnot be justified in terms of "due
regard * * * for the convenience and necessity of the parties or their
representativcs. ' Accordingly,

I t is ordwJ'ed That respondent's motion to postpone oral argument
, and it hereby is , denied.

TIlE ELECTHA SPARK C01iPANY ET AL.
Docket 8274. Orelc/' , Jan. lS, 19G5

Order vacating the initi.al decision and final order of .June 5, 1964 , 65 F. C. 877

reopening the proceeding and remanding tbe case to the hearing exnminer.

ORm:n HEOJ'EN1XG PnOCEEDTXG

The Commission having issued its order on December 30 , 1964 (GG

C. 1500:1, gr3,nting respondents Electra SpaTh. Company, Lectra
Sales Corporation, Fred P. Dol1enberg and Bernard L. Silver
certa.in alternatives in response to U1e11' motion requesting that this
proceeding be reopened for the purpose of sett.ing aside or modifying
the final order lasned herein on June 5 196Ll; and

The aforesaid respondents by motion filed J an nary 11 , 1965 , and
respondent rfarry J. Petrick by motion filed tT RnuRry 12, 1965 , lUlving
elected to "dthdra"\ the docmnent entitled " Stipulation as to I acts and
Proposed Order" received in tho record by the llearing" examiner by
order filed February 27 , 1964 , and to proceed to tria1; and

The Commission having noted that t.he parties rcrluesting with-
drawal of the document are the principal respondents muned in the
complaint and being of the opinion that the other respondents ",yould

desire the same act.ion; and
The Commission having duly considered snid reqnests and having

determined that they shon 1d be grauted 

It is oTdered That this proceeding be, and it hereby is , reopened.
It is f7J?,theT ordC1'erl That the final onlcr issued by the Cornmis-

sion on .Tune f\ 1$)fj4 : and the hearing examiner s initial decision filed

:).Jarch 31 la64 , and they he.reLy are , Yflcatell fmd set flside.
It is f?t?'theT onleTed Thflt the document entitled " Stipnlation as

to Facts a.nd Proposed 01'101' 1: dated November 20 1963 , and accepted
by the hearing examine, s order filed February 27 19(A , and it
hereby is , ,dthdra"\Yll from the record.

It ls f'/Irthe?' ordeTed That this proceeding be , ftnd it hereby is
remanded to th hearing examiner for trial of this case and for an
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On December 10 , 1964 , rcspondent filed its Motion to V"c"te Com-
plaint Adclressed to IIeal'ing Examiner. A subscquent amendment to
its motion was filed December 31. Counsel supporting the complaint
filed an allS\\-er in opposition to respondent's motion on December 22.

The hearing examiner by order dated J ammry 4 , 1 \)65 , denied 1'c-

sponc1enfs motion on the gl'onnc1 that he had no authority to grant
the reJief req1H stec1 , and he furtLer refused to certify the motion to
the Commission.

On .January ii , 1965 , respondent fied" Reply to Answer iu Opposi-
tion to :dotion to Vacate Complaint and on .January 14 ID65 com-
plaint counsel filed motion to strike this reply.

Hcsponc1ent has nm\' filed with the CommiEsion its l\iemorandmn Hc-
g"rding Respondent's Motion to V"cate Compbint or in the Alter-

natin Request for Interlocutory Appeal aeserting that its original
:Motion to Va rate was filed ,,

: '" :

with the C01n7ni/38ion

:: 

and the hear-
ing examiner had no aHernative lmt to certify it. Complaint counsel
011 January 18 , 1965 , filed answer in opposit.ion to respondent'
memorandum.

The hearing examiner in his order denying request to certify motion
and denying motion to vacate complaint dated .January 4 1965 , stated

that while he had no authority uncleI' the Commission s Hules to grant
the relief requested , nonetheless , it did not follow that he held no au-

thority to deny it.
\Ve think the hearing examiner s l'uEng was in error and that re-

spondent s motion should have been certified.
'Culler S 3.6(a) of the Commission s RuJ( s of Practice the hearing

examiner must certify to the Commission any question on which he
, * * has no authm'it.y to rule, " 1-Ie correctly concluded that he had

no authority to grant the relief but construed the Section as implicitly

authorizing him to deny it, Since the denial of a motion is as much
a ruling as the granting of one , ,YO conclude that the hearing examiner
should have certified it t.o the Commission. And since the motion is
before us on respondent's request for intel'Jocutory appeal , ';YO can dis

pose of it. now.
Briefly, respondent' s motion to vacate embraces three prayers: (1)
CqUl'st for Rn inl'orma.l conference ''lith the Commission to show

that Ll1€, Commissi011 S complaint ,yttS improvidently isslled, (2) 

motion to yacnte complaint and CJ) an opportunity to negotiate a
consent order.

Hegnrchng l'espondcJlfs request for opportunity to dispose of this
matter by consent order we helve decided that g 2.4(d) of the Com-
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level from the Iyholesalers to whom it sold fwd that uncleI' the rnling
in l:Indy!/: neithcr Smith nor Southerll should be. c.har,gcd with fL viola-
tion of Section 2 (c) .

Notwit.hstanding pc6tioner s assertion that the COJllmisslon s com-
plaint he1'01n Iyas based OIl Southern s dealings \\-ith Smith Grain
it is obvious that the only record upon which the Commission crm
rely in this nmtier consists of the complaint and consent order Ivhere-
in the challenged discounts in lien of brokerage \VEre alleged and

found to be paid to "favored buyers :' not further identified.
\VIWtCVCI' the character 01 Smith Grain in its relationship to peti-

tioncI' : it Ullnot be held on this record to either identify or exhaust the
clnss of customers described in the complaint and consent onlex as
"fa,yored buyers. RU8scll- 1VaTd Oompany, Inc. Docket 8207 , order
of .Tunc 24, 1863 C62 F. C. 1563J.

:.Jo:l'oovor , for the Comm ission to attempt to determine, at this time
whethcr in fact the complaint was predicated solely on transactions
declared to be lawful ill the IindJY decision would require inquiry
into ad nncl prl)r;ticc' :;; n0Y\- E;eY2l'al yeal', in tl1l' pftst. In this connec-
tion ) I\ e note tlint respondcnt hn,,- ofj'ei'cd no expLlnatiol1 ns to why it

aifed hyo years nftcr the, Iiruoy decision wns rendercd to file this
pC'titio l. -- nd since cOJldnct, in compliancc with the rcqlliremcnts of
law as stated in the I-lT' uby c1ecisioll would not vioJatc the terms of the
ordc' l' ng2.inst l'e.sponc1enL we fa, il to see : ll.cll' cslJonclent has made no
attempt to explain , how it is prejudiced by the order.

HCspOllclent has no!. therefore shmnl change,d conditions of fact
01' law llPC( Ssary lllCleI' 8 3. 28(b) (2) of the Commission s Eules to
snppol't n, petition to reopen lor purposes of altering or moc1i-fyi11g
the order herein. Accordingly,

It i. , orrle)'uZ That responc1enfs petitioll to reopen be : and it hereby
is, c1cr icJ.

Coml' li:. slollt:r ).L,-C'Illt T8 not COJ1Clll''

R. n. (ACY &0 CO. , lXC.
Do,:kct 8U50, Order , Fe/). I, 1965

Order denyillg' l'esp()JJlCllt'S 1'l"qnest for inf(ii' Jl;ll conf," l''l1cC l1ld motion to
T"!1e:lte , snsl1cmlinp; pl'ol'f'2rlillg." fur tllirLy (lny,'S. and gr;nli:ing uppcrtnnit
settle 0.) cOlJ, ent 01'clt' 1',

ORm:n DC,TlLXG lUOTlO To VACATE CO:U1' LUXT ..\XlJ GH..c\X' lT\TG HE-
Q"GST FOR OrrOialL'HTY FOn COXSE T SETTLEl\IENT

This Jl!lttcl'is before. the Commission 011 respondent's ::UenwrancLmn

Hegal'1ing Rcsponc1ent s l\Iotion to Vacate Complaint or in the. Al-
tel'nati e Requcst for 11lterJocufory .Appcal , fIled .J annnry 13, 1965.


