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mission s Rules should be waived aud respondent be given an oppor
tunity under S 2, 3 and 2.4 of the Rules - to execute an appropriate

agreement for consideration by the Commission _ \.ccordingJy,
It is ()T(lcred That respondent's request for informa1 confercnce and

its motion to vacate be. , and they hereby are , denied.

It is further ordered That proceedings in connection with the Com
mission s complaint herein be suspended for thilty (30) days follow-

ing service of this order and that respondent be afforded a.n oppor-
tunity to dispo e of t.his matter by the entry of a. consent order.

MAG"'AFLO COJ\IPA:-Y , INC. , ET AL.

Docket 81,22. Ordel", Fcb. 18.

Order remanding c:ase to the hearing examiner pnrsnant to .a decision of the
S. Court of Appeals for the District of Columhia , 7 S.&D. 1112.

ORDER REOl'EXTKG CASE AND RE:?IAXDIXG IT TO J-IEAnTXG EXAl\IIXER

The United States Court of Appea1s for the District of Co11lmbia
Circuit, by its judgment cntered on February 4 , J 965 (7 S.&D. 11121,
having remanded this case for the fnrther proeeedings directed in
its opinion of the same date:

It is O?'dered That the matter be llc1 it hereby is, reopPlled.
It i8 fu,Tther oTdcred That the matter be , ancl it hereb:y is , remanded

to Hearing Exa.miner Joseph 
,'T aufman for sueh further proceed-

ings, including hearings , as are nccessary to comply fully with the
directions contained in the opinion and judgment of the Court that
respondent be given an expeditious and fun opportunity to 8hm" that
its trade name can be limited by the use of qunlifying words so as to
make unambiguous the cJaim that its product wi11 conserve ba.ttery

charge and pro1ong battery efrecti veness.
1 t -is lUTtheT o1'dered That the 118aring examiner , upon completion

of the further proceedings, sha11 file a. supplernental initial decision
based upon the record made prior to the remand and any additional
c\Tidcnce that may be received.

\LHAJ\IIRA MOTOR PAHTS 1'1' AL.

Ducket 688.9. Order. Jiar. , 1965

Order granting leaye to a trnde association wl1ie-l1 bad filed fill (J1I-icu8 curiae

brief to participate in the oral Hrgnm'2nl
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himself. As the presiding member of the Commission stated at the
conclusion of oral argument on respondent's appeal

, "

I think I should

say that the Commission is very much impressed by the vigor and the
skill with which you have lumdled yourself not only this afternoon but
throughout this entire proceeding. Not being represented by counsel

certainly 1ms been no handicap to you. 1\"'0 matter ho\v the case comes
out I think you should feel you have not been prejudiced." (Transcript
of Oral Argument, p. 56. ) Respondent's motion completely fails to
demonstrate wherein respondent would have benefited materially from
being represented by counsel and how the a,dditional evidence which
respondent now seeks to adduce could change the Commission

deei81on.
Hespondent in his motion states that he "did not realize that he

should have, or could have, introduced testimony from the manu-
facturers of his blankets as to the unavailable variation , the exercise of
due care, and what would constitute a reasonable D1anufacturing
variance " so as to bring himself within one of the defenses provided
in the \V 001 Products Labeling Act to a charge of misbranding. From
our reading of the record "e \vere , and remain , can vinced that respond-
ent "as wen a"arc of what kind of evidence "as required to establish
the defense. In any event, since respondent testified that he destroyed
all labels placed by suppliers on the blankets sold by him during the
period relevant to the charges in the complaint , and since it appears
therefore , that the blankets which the Commission found to be mis-
branded cannot be traced to particular lots manufactured by pa.rticular
manufacturers , it does not appear that evidence as to a particular
Inanl1facturcr s manufacturing processes would excuse respondent'
misbranding. ioreover, respondent's blm1kets were found to be ll1is-
branded not only beea use they misstated the fiber content, but also
because they failed to reveal the prceence of certain fibers. The defense
of unavoidable variations in manufacture would not be pertinent to
this phase of respondent's misbranding, and it \yould not affect the
cease and desist order which the Commission has entered.

The second area in whieh respondent in his present motion seeks
leave to a,deluce additional evidence relates to the finding that respond-
ent' s employces removed the suppliers ' 1:tbc18 and substituted therefor
labels setting forth different fiber amounts. Respondent characterizes
such evidence as "highly prejudicial " as a "complete surprise " and

as improper rebuttal. On the contrary, it was proper rebuttal. Re-
spondent had testified that he placed the same information that
a.pl)Carecl on his suppliers ' labels on his own labels. (Transcript of
I-Iearings , pp. 7 , 361. ) The rebuttal testimony introduced by complaint
con11sel contradicteel respondent's testimony on this point. In his
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of Practice (efIeelive August 1 , 1903), and Section 5 (c) of the Federal
Trade Commission Act. In the motion it is alleged that respondent
in rcpresenting himself without the a1d of legal counsel throughout
the entire proceeding before the Cornmi8210n , was denied a fair trial.
On February 19 , 1965 , complaint cOtilsel filed an answer in opposition
to respondenfs HlOtion to reopen. The Commission has determined
that the motion should be denied.

Find. No contention is macle that respondent was not a ware from tJlC
outset of this proceeding of his right to be represented by connseL 01'

lt. he IYfLS unable for financinl or other reasons to rdain connEel , or
that he was in any way c1isconragecl or prcyented b:y t.he Commission
or by anyone from retaining counsel, or that he was incompetellt to
decide for himself whether 01' not he desired the scrvices or counsel.
At the outset. of the hearings jn blis maUer, rGspondent sCated to the
hearing examiner: ;;,Yell , if YOllr Honor doesn t lnincl I feel I call

represent mY5elf. " (Transcript of IIearings , p. 2.
,Vhen respondent advised the examiner that he would rcpre ;ellt

himself, the eXHminer and the Commj sion were, of course., bound by
his decision. The COHlmi::sion could not. compel respondent , a compe-
tent adult, to retain counsel to assist him if 110, wished to rcpresent
hin1seH. All the CommissjoE could do IYi1S to take e\' r:. possible strp
to ensure that respondent \', auld not, ue penaJ.1zcd or prejudiced by
his lad:: of counsel but would ha.ve 8yel'Y reasonnble opportunity to
rnake his defense j an(l 11 reading oJ the record will show tl1at t.he llecal'-

ing examiner , complaint counsel , and t.he Corranis:-ion , fully mlndful
that respondent is a. Inyrnn.i\ , nwde o"ery eIlort to assist. respondent in
presenting his defense. Nor does respondent contend othel"x1sc.

In these circumstances , to grant respondent 11 no'.y t.rinl (\'hich is
Iyhat , in rilcct , he requests in the motion 10 reopen) simply lwcan
he has heln.tc(lJy decided that he could h lYe made n bcttel' defense y:ith
the 81d of counsel would opan the. door to Iyidespreftd ,lhlse of the
acllllilli ;tl'aJive hearing process. A respondent who , like the present

respOJlc1enl , i:'3 perfectly free and ftble to relain cCll11 c1 to repn' scnt him
llay not , Except in extraordinary cirCllrnstances 110t shOl':n here : insist
on two s!lc.('es )iyc trials on the ::ame charges hcfol'e t.he Commission-
the first ", it.hour, and the. seconc1 I,;ith , connsel. \Vc think the rn'incip:e.
of Colorado Radio Corp. v. 118 F.2cl2'1 , 20 (D. C. Cir. 1D'11), is
applicable here:

IIVJe cannot ailow the ::1J1plic:;nt 10 sit jJHck (lJ1(l 8SS;lr 'e Owt (1 (1E'l",i()n wil

j)('

in its favOi. and thcn when it iSll t to paTl:r ,yjth an OIT(' l' of mOrt' EyideJl- c. ::;n

juclging process in any iJranch of gOV01'1lment could OjX' f\tl; eilci(;ntly ()'
accurately if such a 11lOrl'dure ',ye1'e al1o\y('u.

Secollcl ,Ve do not think respondent was, in the circumsrnnces

prejudiced in the presentation of Lis de"fense by his choice to repn.'.sent,

379- 702-71-
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WILTIUNGTON CHEMICAL CORPORATION ET .\L.

D()c7, (t 8648. Order, Jla1" , 1965

Oruer denying lenve to fie an interlocutory apveal challenging hearij)g e:;ami-
ner s rUling.

Omn:n DE YIXG LEAVE To FILE IXTERLOCUTORY AprEAL

On ),f: l'ch 1 ' IDG;), the COl1Ini::;sioll rec2iyec1 n lcticr frcrn l 11::t'l

for respondents in the above-ca.ptioned pl'ocee,dillg: which letter \Y111

be treated as an applicat.ion for leave to file. Hn nte.rlocutory appeal
from the hearing examiner s order of 1\1:'11c11 1(- , JJJ (- 5. By this o1'lc1'

the examiner denied respondents ' motion for a sixty day postponc-

ml', llt of the hearings in this matter now sehedllled to commCllce Oil

Jal'ch 18 , 1065. The cxaminer s \vl'ittcll l'll1ing upon respondents ' mo-
tion reflects a fu1l and rail' evaluation of an the releyant consideril-
tions, The Commission s Hllles of Practice and Procedure accord the
hC:l1'ing examlner a considerable discretion ill regnlating the COllrse
01 hl'fll'ing: f1nc1r8Spondcnrs have entirely failed to snggest any basis
for concluding that the examiner s rnli11g of lHl'ch IG : 190:) : consti-
tutes an abuse of discretion. Acconlingly, it appcflring that there
are DO extraordinary eircmnstaJlCES justifying a review of the e.xami-

113r s decision by menns of intcrlocutory appeal nnder Sed ion ;1. :?'O

of the Commission s Rulcs of Practice lUlc1 Procedure
It is oi'de?ed That respondents : applicfltion for leayc to filc: ftl

interlocutory appeal be , rmd it hereb :: is , denied.

LAFA YETTE HADIO ELECTHOi\ICS COnpOl~ATIC:,

Docket (/-- '('82 Grlfr/', JJ(I," ' l, J%j

On1f'1' c1enying Iwtition to suspend effectiycness of order nntil similar orders

im-olYing three competitors H1'C i:-suNl,

ORDEH DEXYJXG PnTInox To TIEOPEX PnOCEEDlXGS

Respondent , by petition filed Iarch 1 : 190;\ has reql:cstec1 thai,
this proceeding be reopened for the purpose of setting aside or modi-
fying the finftl order , i::sHed on ,JulY lcl , 1 1G:1 I GG F. C. :U:?J, based
Oil an agreement containing a consent onlc.l. In substance. , respor:dent
requests that the effectiveness of the order be suspended ullbl sub-
stantially similar orders arc jssnecl and lYecome final against three
named competitors.


