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introduced into the record in this proceeding by complaint counsel.

(c) Examine such documents and make a positive determination
whether they contain information relevant to the issues raised by
the complaint and whether they are needed by the respondent for
its defense.

(d) Determine whether these documents contain information

which is privileged or which should not be disclosed because it would
be contrary to the public interest to do so.

(e) If necessary, certify any question of the production of these
documents to the Commission, with an appropriate recommendation.
Accordingly,

It is ordered That the examiner inspect the documents covering

the financial dealings between U.S. Steel and Certified Industries
and the loan agreement involving a ready-mix concern referred to
by complaint counsel in their answer to respondent's motion and
make the determinations outlined berein and take such further
action as may be required in light of the views expressed in this
OpInIOn.

It is further ordered That respondent's motion , other than as to
the exceptions covering the documents specified by complaint coun
sel in their answer to respondent's motion , be , and it hereby is

denied.

ASSOCIATED MERCHANDISING CORPORATION ET AL.

Docket 8651. Order and Opinion. Sept. 23. 1965

Order denying respondents ' request to appeaJ from hearing examiner s order

for the production of respondents ' business records on the grounds that
the action was investigatory and not adjudicatory.

ORDER AND OPINION DENYL\' G RESPONDE ';TS ' REQUEST FOR

PERMISSION TO FILE INTERLOCUTORY ApPEAL

This matter is before the Commission upon respondents ' request
for permission to fie an interlocutory appeal pursuant to S 3.20 of
the Commission s Rules of Practice, from the hearing examiner

order of August 12 , 1965 , granting complaint counsel's motion for
the production of documents. ' Complaint counsel have filed a state-
ment opposing the request and respondents have filed a reply thereto.

The production sought by complaint counsel and granted by the
examiner first would require respondents Associated Merchandising

1 Section 3. 20 provides in pertinent part that:
Permission (to file interlocutory appealJ wil not be granted except in extraordinary

circumstances where an immeclate decision by the Commission is dearly necessary to prevent
detriment to the public interest.
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Corporation (AMC) and Aimcee Wholesale Corporation (AWC) to
produce or, in the alternative, to grant access to certain records
described in fourteen specifications and , secondly, would require the
individual shareholder store respondents to produce or grant access

to certain documents described in four additional specifications.
As to some items , the request would permit, as an alternative, a
tabulation of the information sought.

The examiner first received the substance of the request for pro-
duction of records here under consideration in complaint counsel'

submission to him in response to his pre hearing Order No. !. Sub-
sequently, at a pre hearing conference on July 16 , 1965 , the matter
was discussed in detail; the parties at that time had full opportunity
to present their views. Respondents ' primary contention there , as

it is here, was that the production of records requested was in-

vestigatory in nature and not permitted under the Commission

rules for adjudicatory proceedings. As a result of the pre hearing
conference on the matter, the examiner ordered t.hat complaint coun-
sel submit a motion , in writing, setting forth again the dOCU1l1ents

sought, along with a statement for each item justifying the pro-
duction under 11 of the Commission s Rules of Practice. Com-
plaint counsel thereafter submitted their request and respondents
fied ah answer in opposition. The examiner, on August 12, 1965

granted complaint counsel's motion. The request for permission to
appeal herein is taken from that order.

The examiner found that good cause has been shown for the re-
quest for production. It is apparent from the examiner s formal

order and from the statements which he made in the prehearing
conference that he construes the request not as investigatory, as
charged by respondents , but primarily as a justifiable demand for
production of doc.uments which supply additional details or an
extension of informa tioD as to disclosed transactions or events for

, The information requesttod from A.:C and A WC includes records disclosing: the gross volume
of sales by AMC (l963-HJ64) to Fedway Stores; records disclosing for some 200 resources or
suppliers information relating to such things as total vDlue in dollars of the transactions with A VIIC

for the years 1960, 1961 am! J963 , 1964 , and other information relative to designated transactions,
records disclosing names of offcers and directors of AMC and A\VC and their positions with AMC
shareholdtors; invoices of sales and other sales memonmda, correspondence and othtor documents
relating to prices , terms of sales , dc" and certain other rlescribed records , ali concerning trans-
actions with ten listed resources or s1.1ppliers; names of salesmen; certain designattod publication
records on the !nuchase or sale of shares in AMC by two designated shareholders; reports issued
by AMC Ilnd A VolC on operating results of stores; and records djsdo ing information as to stores
paying service fees to AYIC.

On the individual shareholder stores the inforITation requested includes: records as will disclose,
among 0ther things , the net sales for the year 1961 through 1964 of each department store and
branches; correspondence and other communications between AMC shareholder stores , AWC, AMC
nnd the some 200 suppliers libted; records relating to participation by employees in any AMC or
A WC buyers meetings or other meetings with certain buyers connected with ten suppliers listed
in the request and for a designated period; and certain records relating to the purchase of shares in
AMC and A we by respondent \Voodward & Lothrop, Inc.
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which evidence is to be produced in support of the complaint. In

other words , he treated the request as manifestly within the bounds
of proper pretrial discovery.

Since the examiner is responsible for the conduct of adjudicative
proceedings and his rulings on procedural matters in the absence of
unusual circumstances wil not be reviewed or disturbed by the
Commission (Topps Chewing Gum , Inc. Docket No. 8463, order
issued July 2 , 1963 (63 F. C. 2196)), and there being no showing
here of any need to review the examiner s decision , as required by

20 of the Commission s Rules , this matter could well rest here.
However, in light of the vigorous argument by respondents that the
examiner is permitting a "dragnet" investigation allegedly contrary
to the Commission s Rules of Practice , we believe that comment is
in order.

The argument that S 3. 16 (d), which provides for the expedition
of hearings and bars trial by interval unless necessity is shown , pre-
cludes production in this instance is misplaced. That section in no
way prevents , and is in no way inconsistent with, a request for
production of records in the possession of a respondent by complaint
counsel, pursuant to 9 3.11. As a matter of fact, compliance with
9 3. 16(d) might very weIl require an appropriate request for pro-
duction under 11 so as to permit complaint counsel to be ade-

quately prepared for trial and possibly to obviate delays after the
trial has begun. There is no provision in the Commission s Rules
nor has any precedent been referred to , which would in effect require
complaint counsel to have all evidence that he wiIl need prior to
the issuance of the complaint.

The complexity of issues in large antitrust cases is such that
counsel supporting the complaint may find upon the issuance of the
complaint, and especially upon the refinement of the issues in a
prehearing conference, that some additional documentation should
be obtained. Moreover, in these big cases, to expect that in the
preliminary investigation all of the details wil be procured for each
and every transaction which may ultimately become an evidentiary
item in a subsequent complaint would create an intolerable burden
on the investigator as well as upon the party investigated. It is
apparent that with the delineation of the issues , particularly in the
prehearing conference , further documents may be required to round

'Section 3. 11 reads as fonows:
Production of documents. Upon motion of any party showing good cause therefor anu upon

such notice as the hearing eXiominer may provide , the hearing examiner may order any party to
produce and permit the inspection and copying of nonprivileged documents , papers , books, or
other physico! exhibits which constitllte or contain evidence releVlInt to the subject matter involved
and which iore in the possession , custody, or control of such party. Tbe order shaU .specify the time
place , and mionner of making the inspection and taking the copy and mllY prescribe such terms
and conditions as the circumstances require.
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out, extend , or supply further details for the particular transactions
to be pursued . If this were not so , while some delay might be pre-
vented in the initial stages of an adjudicative proceeding, consider-
able delay might be developed in connection with the investigation
of a case prior to trial. Accordingly, a demand for records may be
made by complaint counsel under 9 3. 11 and the mere fact that the
information requested may be contained in undifferentiated files and
cover a number of years does not bar the production.

That is not to say that 9 3. 11 is to be used for broad investigational
purposes even though the Commission has the authority to investi-
gate after complaint issues!

Moreover, there must be a showing of good cause for the pro-
duction. Good cause is essentially a factual question and a deter-
mination as to whether adequate reasons for the desired production
are given wil depend on the circumstances in each case. The Com-
mission has observed in other connections that it is "neither neces-
sary nor desirable to frame a firm rule of general application defining
with particularity the elements of a showing of good cause. L. 

Balfour Company, Docket No. 8435 , order issued May 10, 1963 (62
C. 154lj; Topps Chewing Gum, Inc. Docket No. 8463 , order

issued July 2 , 1963 (63 F. . 2196J. Generally, under 9 3. , as

to the production of documents sought prior to the hearings , good
cause means that the moving party must show that the documents

will aid him in the preparation of his case. In this instance , involving
a request at the prehearing stage , the detailed showing which com-
plaint counsel has made for each item specified , showing its relevance
and the purpose for which it is sought , appears clearly to meet the in-
dicated requirements of S 3. 11. The matter , however , is one in which
the hearing examiner may exercise his discretion and here there
is no showing that he has abused his discretion. Permission to appeal
wil not be granted because there has been no showing of extra-
ordinary circumstances where an immediate decision by the Com
mission is clearly necessary to prevent detriment to the public in-
terest.

Respondents claim that the compilation of the information and
the gathering of the documents requested will take longer than the
thirty days which the examiner has allowed (see note 2 on page 7
of their petition). But it appears that the examiner has given serious

4 The Commission s authority to investigate subsequent to the issuance of a complaint is well

establif;h",d. Federal 'Trade Commission v. Menzies 242 F. 2d 81 (4th Cir. 1957); Federal Trade

Commission v. Waltham Watch Co. 169 F. Supp. 614 (S, Y. 1959); ct. FIGtill Products , Inc.
v. Federal Trade Commission 278 F. 2d 850 (9th Cir. 19(0). See also Kaiser Industries Cor-

poration Docket No. 8341 , order issued March 2 , 1962 , where the Commission held that it has
the authority to issue subpoenas in the course of an investigation to obtain information which
relates to the subject matter of an adjudicative proceeding.
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consideration to the time element , indicated by the questions asked
in the prehearing conference , and has determined that the produc-
tion can be accomplished within a reasonable period. We are con-
fident that the examiner wil not allow the proceeding to become
bogged down in a delay over the production of documents. Accord-
ingly,

It is ordered That respondents ' request for permission to file an
interlocutory appeal from the hearing examiner s order of August

, 1965 , be , and it hereby is , denied.

RODALE PRESS, INC. , ET AL.

Docket 8619. Order , Sept. 27, 1965

Order granting American Civil Liberties Union leave to file its brief amicus
curiae and to present oral argument.

ORDER GRANTING LEAVE TO FILE BRIEF AMICUS CURIAE

AND TO PRESENT ORAL ARGUMENT

Upon consideration of the motion of the American Civil Liberties
Union , filed September 21 , 1965 , for leave to file the amicus .curiae
brief submitted with their motion , and to present oral argument in
the above captioned proceeding.

It is ordered That the American Civil Liberties Union be , and it
hereby is , granted leave to file its brief amicus curiae submitted on

September 21 , 1965 , and said brief hereby is received and filed.
It is further ordered That the request of the 'American Civil

Liberties Union to present oral argument not to exceed ten (10)
minutes in length at the hearing in this matter to be held on Sep-

tember 28 , 1965 , be , and it hereby is , granted.
It is further ordered That counsel supporting the complaint be

granted an additional ten (10) minutes to present oral argument at
the hearing in this matter to be held on September 28 , 1965.

It is further ordered That the parties to this proceeding are here-

by granted thirty (30) days from the date of this order in which to
file additional briefs in reply to the amicus curiae brief which has
been filed.

R. H. MACY & CO. , IKC.

Docket 8650. Order and Opinions , Sept. 30 , 1965

Order instructing hearing examiner not to subpoena the Secretary and three
employees of the FTC and two employees of the Bureau of Customs in
connection with the importation and sale by respondent's competitors of

mohair sweaters from Italy.


