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the training program provided , or the available financial sup-
port.

It is j!l"ther orde?' That the respondents herein sha1l , within
sixty (60) days after service upon them of this order , file with
the Commission a report in writing setting forth in detaiJ the
manner and form in which they have complied with this order.

IN THE MATTER OF

THE ELMO COMPANY, INC'

ORDER, OPINION , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 5959. Complaint, Feb. 1952-Decision, Nov. , 1966

Ordcr setting aside a consent settJement and order against a manufacturer of
hearing aids, dated June 10, 1952, 48 F. C. 1379, and suspending the
effective date of revocation until a new order issues.

CERTIFICATION OF RECORD WITH FINDINGS OF FACT , CONCLUSIONS

AND RECOMMENDATIONS THEREON IN CONFORMANCE WITH
COMMISSION S REOPENING ORDER OF DECEMBER 1 , 1965

JUNE 15, 1966

HISTORY OF THE PROCEEDING

Complaint issued against the above respondent on February 28
1952 , charging violation of the Federal Trade Commission Act in
the interstate advertising, sale and distribution of drug prepara-
tions and devices for treatment of disorders of the human ear.
Respondent, prior to hearing, entered into a consent settlement
containing a cease and desist order which was accepted by Com-
mission order on June 10 , 1952 (48 F. C. 1379J. Paragraph 3,
page 1387 of the consent settlement provides it may be set aside
in whole or in part, under the conditions and in the manner pro-
vided in paragraph (f) of Rule V of the Rules of Practice then in
effect. ' The requirements of paragraph (f) of Rule V in the con-

The' cumj)\aint was dismissCl\ on March 18. EVil.
1 The rule jp effect at the time of the consent settlement reads 85 follows; " (f) Pun;uant

to a change of Jawor facts, or when the jJublic intel' est so j'cqu;res, a consent settlement may
be alt",rcd , modified , or set l1sidc, in whole Dr in part , UlJOn consent of IiIl parties. All consent
settlements 8hn!1 contnin an agreement that if consent to R change desirelj is not obtained , the

Commission 01' any respondent may file a motion in the case to set aside such consent settle-
ment. in ,,'hole or in part, on the grounds of change of law 01' fact 01' that the lJublic interest
so reCJuires: and nfLer opportunity for hearing upon the issues fOI'med, the Commission may,
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sent settement are spelled out in the February 11 , 1965 , opinion
of the united States Court of Appeals for the District of Colum-

bia Circuit in The Elmo Di,'ision of D1' ive-X Company, Inc. , et al
v. Fedeml Trade Commission 348 F. 2d 342.

The docket file shows that on September 16 , 1965 , the Commis-
sion entered an order herein entitled Order To Show Cause Why
Proceeding Should Not Be Reopened which recited the 1952 con-
sent settlement order to cease and desist, and directed , among
other things , that the respondent may show cause why the public
interest does not require (1) that the proceeding be reopened, (2)

that the order of June 10 , 1952 , be vacated and set aside , (3) that
the complaint be amended as pel' the amended comp1aint accom-
panying this order (4) that after appropriate proceedings the
order to cease and desist attached to the amended complaint be
entered. The accompanying amended complaint provided for an
order to cease and desist more restrictive than that contained in
the consent settlement. This order to show cause was vacated by
the Commission on December 1, 1965 (68 F. C. 1229).

The foregoing vacating Commission order of December 1 , 1965
is entitled Order Vacating Order To Show Canse And Reopening
Proceeding To Determine Whether A Change Of Law Or Fact Or
The Public Interest Requires Setting Aside Consent Settlement In
Whole Or In Part. This reopening order refers the matter to a
hearing examiner for the purpose of receiving evidence , provides
that the proceeding be conducted pursuant to the Commission

Rules of Practice for Arljudicative Proceedings insofar as applic-
able , and directs that the hearing examiner upon the conclusion
of the hearing, certify thc record , together with a report of his
findings , conclusions and recommendations with respect thereto
to the Commission for disposition.

A stenographically reported prehearing conference was held
herein on February 18 and March 18 , followed by a brief hearing
on April 18 and 19 , 1966. The record consists of the complaint,

the consent settement and order to cease and desist , the instant
Commission reopening order, the answer fied thereto by respon-
dent, a record stipulation between respective counsel , Commission
Exhibit No. 1 a bound indexed documentary exhibit , and Respon-

if it (,nds that Ii change of Jawor fact. or the public intere8t so requires , set aside the consent
settlement OJ' any part thpl"eof "hich is scpftJ'ab!e from the l'emainin ' PI"OI"isions without
changing their f'reet. Thpl"eaftcI" , the Commission mllO'. by adversary proceedings pursuant to
the original complaint , or a new 01' amended and supplemental complaint , undcrtake c;;,,;; tic
actiou as to any acts 01' practices not prohibiteu by any remaining- Iil'ovisions of the ccngent
settlement.
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dent' s Exhibit Nos. 2 and 3 also bound indexed documentary ex-
hibits.

Commission Exhibit No. 1 in evidence contains reproductions
of respondent' s magazine and newspaper advertisements , and fol-
low-up Jiterature sent by respondent to potential purchasers of
the "Elmo Palliative Home Treatment." Included in the exhibit is
a Jisting of the professional qualifications and published works of
three medical doctors and excerpts of the testimony they would
give on direct examination if ca1led as witnesses. Respondent'
Exhibit No. 1 contains excerpts from the testimony on cross-ex-
amination which would be given by these Commission medical

witnesses , as well as excerpts from the testimony which would be
given on direct examination by respondent's three medical wit-
nesses and their professional quaJifications. Included in the ex-
hibit are excerpts from the testimony on direct examination of
one of respondent's offcials and two lay users of respondent'

products if called as witnesses. Respondent's Exhibit No. 2 con-
tains literature connected with claimed satisfactory use by vari-
ous purchasers of the "Elmo Pallative Home Treatment " a list-
ing of the Published works and professional associations of its
three medical witnesses, and extracts from various medical
texts. '

Proposed findings of fact , conclusions and supporting briefs
were filed by respective counsel and a stenographically reported
oral argument was held before the hearing examiner on June 10
1966. Proposed findings of fact and conclusions submitted and not
adopted in substance or form as herein found and concluded are

hereby rejected.
After carefully reviewing the entire record of this proceeding

as hereinbefore described , it is hereby certified to the Commission
in conformance with the reopening order herein of December 1
1965 , together with the following findings of fact, conc1usions and
recommendations for disposition by the Commission.

FINDINGS OF FACT

1. The Drive-X Company, Inc. , trading as The Elmo Company,
hereinafter referred to as "respondent" is a corporation orga-

nized , existing and doing business under and by virtue of the laws
Z The evidentiary material contained in these exhibits was extracted from the record of

testimony and exhibits in Docket No. 861 In the ".latter of The Drive-X Company, Inc.. et 0.1
tradin o (L The Rlmo Compan1J. Th", initial decision in Docket No. 8615 was vacated on Septern
ber 16, 1965 , by the Commi%iO!1 s order therein enti tled Ol"(le\" Dismissinp; Complaint In Part
Vacating Examiner s Initial Decision, and Suspending Pl'ceedings.
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of the State of Iowa , with its principal offce and place of business
at Sccond and Main Streets , in the city of Madrid , in the State of
Iowa. Respondent is successor in interest to The Elmo Company,
Inc., a corporation formerly organized , existing and doing busi-
ness under and by virtue of the Jaws of the State of Iowa with its
principal place of business in Davenport , Iowa.

The Drive-X Company. Inc. , trading as The EJmo Company,
the corporate succeSSor to The Elmo Company, Inc. , is bound by
the order to cease and desist contained in the June 10 , 1952 con-
sent settlement in this proceeding in the same manner and to the
same extent as its corporate predecessor, The Elmo Company,
Inc.

2. Respondent is now, and for some time last past , has been en-
gaged in the sale and distribution of certain drug preparations

and devices as the terms "drug" and "device " are defined in the
Federal Trade Commission Act. The combination of the prepara-
tions and the devices is referred to by respondent as the "Elmo
Palliative Home Treatment.

The designations and formulae used by respondent for its said
preparations and the designation and description for said devices
are as shown on pages 1387 through 1393 of the prior findings of
fact in this matter (48 F. C. 1379) with the addition of 20
pounds of sugar of milk to each 200 pounds of the formula for
Elmo Nasal Cleaner No. 2. The directions for use of such prepa-
rations and the devices are as shown in Respondent' s Exhibit No.

3. Respondent causes its said preparations and devices , when
sold , to be transported from its place of business in the State of
Iowa to purchasers thereof located in various other States in the
United States and in the District of Columbia. Respondent main-
tains , and at all times mentioned herein has maintained , a course
of trade in said preparations and devices in commerce , as "com-
merce" is defined in the Federal Trade Commission Act. The vol-
ume of business in such commerce has been and is substantial.

4. In the course and conduct of its business , respondent has dis-
seminated, and cause the dissemination of, certain advertise-
ments concerning its said preparations and devices by the United
States mails and by various means in commerce , as 4Icommerce" is

, See paragraph I of l"ecord stipulation between counsel at Tr. 17-18.
-I See paragraph 2 , page 1 of answer filed by rCP;pondent on February 8, 1966, to the Com-

mip;sion s l'eopening urder of December 1 , l(16.S 168 F. 'l. C. 122
See paragraph 2 of reronl stipulation between counsel at Tr. 18.

3 See paragraph 3 of record stipulation between counsel at Tr. 18-
19.
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defined in the Federal Trade Commission Act, including, but not
Jimited to, advertisements inserted in newspapers , magazines , and
by means of circulars and other advertising media, for the pur-
pose of inducing and which were likely to induce, directly or indi-
rectJy, the purchase of said preparations and devices; and has
disseminated , and caused the dissemination of, advertisements , of
said preparations and devices , by various means, including, but
not Jimited to, the aforesaid media, for the purpose of inducing

and which are Jikely to induce , directly or indirectly, the pur-
chase of said preparations and devices in commerce, as "com-
merce" is defined in the Federal Trade Commission Act.

5. The unnumbered findings of fact and the conclusion in the
1952 consent settlement, entered into prior to a hearing in this
proceeding, are but a reiteration of paragraphs one through
twelve of the 1952 complaint issued against the respondent. The
paragraph of the consent settlement findings as to the facts , per-
missive of certain representations in the consent settJement order

to cease and desist now in effect in this proceeding, corresponds
with the allegations of paragraph seven of the complaint and
reads as follows:

The said advertisements are misleading in material respects and constitute
false advertisements" as that term is defined in the Federal Trade Commis-

sion Act. In truth and in fact, the use of respondent's preparations, as di-
rected or otherwise , wil have no beneficial value whatsoever in cases of deaf-
ness and impaired hearing except when caused by catarrh , that is , a chronic
inflammation of, and hypersecretion from, the membranes of the nose , ear or
air passages. When deafness or impaired hearing, together with ear or head
noises , result from discharging catarrh , the use of respondent's preparations
as directed or otherwise , wil have no beneficial effect in the treatment of said
conditions in excess of temporarily relieving the catarrhal condition and the

resulting deafness or impaired hearing and ear and head noises. In cases of
deafness or impaired hearing and head and ear noises resulting from sOMcalled
dry catarrh , the benefits derived from the use of said preparations, as diM
rected or otherwise, are limited to the softening of the dried exudates. Re-

spondenes treatment would not usually result in the removal of these exudates
from the ear canal and , until removed by other means , the deafness or im-
paired hearing and head and ear noises due to these exudates would be eX

pected to continue. The use of Elmo No. 8 Ear-Vibrator, as directed or other-
wise , wil have no beneficial effect in the treatment of deafness or impaired
hearing or of ear or head noises due to catarrh. Respondent's method of
treatment and the preparations and device employed is not based on the find-
ings of any accepted medical authorities. Catarrh is not the most common
cause of deafness. Respondent' s Elmo Ear Oil No. 1 and Elmo No. 8 Ear-Vi-

f See paragraphs 4 and 11 of record stipulation between counsel at Tr. 19 and 25.
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brator are not safe to use and may cause injury to the user as is more fully
set out hereinafter.

The foregoing finding as to the facts in the consent settlement
as translated into the order to cease and desist in the consent set-
tlement, has resulted in the following paragraphs now in effect in
the said order to cease and desist:

(a) That the use of its preparations and device , singly or in
combination , as directed , or otherwise , wi1 have any beneficial ef-
fect upon deafness not caused by a catarrhal condition of the
nose, ear or air passages.

(b) That the use of its preparations and device, singly or in
combination , as directed , or otherwise , wi1 have any beneficial ef-
fect in the treatment of deafness , impaired hearing, or head or
ear noises caused by discharging catarrh, in excess of affording

temporary relief therefrom.
(c) That the effects of its preparations in the treatment of

deafness or impaired hearing or head or ear noises due to dry ca-
tarrh is in excess of softening of the dry exudates, or that any

benefit can be expected by reason of this action of respondent'

preparations in the treatment of conditions caused by dry catarrh
of the ear canal unless the softened exudates are removed 

other means.
6. Subsequent to the consent settlement herein, respondent'

advertising was revised in the al1eged effort to conform with the
various requirements of the order to cease and desist outstand-
ing." The revised advertising for respondent's products, dissemi-

nated as set forth in preceding finding number four , is as shown
in Commission s Exhibit No. 1." Typical of such advertising is

the fol1owing :

EAR NOISES relieved! 

. . . 

thousands reported. Wonderful relief from
years of suffering from miserable ear noises and poor hearing caused by ca.
tarrhal (excess fluid mucus) conditions of the head! That' s what these folks
(many past 70) reported after using our simple Elmo Palliative HOME
THEA TMENT during the past 23 years. This may be the answer to your
prayer. NOTHING TO WEAR. Here are SOME of the symptoms that may
likely go with your catarrhal deafness and ear noises; Mucus dropping in
throat. Head feels stopped up by mucus. Mucus in nose or throat every day.
Hear-but don t understand words, Hear better on clear days-worse on bad

5 The balance of the consent settlement order to cease and desist contains no permissive

Qua1ifications and further requires disclosures of possible hann to users of respondent'
products.

See paragraph 3 , pages 1-2 of answer filed by respondent on February 8, 1966 , to the Com
mission s reopening order of December I , 1965.

10 See paragraph 5 of record stipulation between counsel at Tr. 19.
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days , or with a caJd. Ear noises like crickets , bells , whistles , cIicking or escapR
ing steam or others , Yau , too , may enj oy wonderful relief if your poor hear-
ing or ear noises are caused by catarrhal conditions of the head and when the
treatment is used as needed. Write now for PROOF of RELIEF & 30 DAY
TRIAL OFFER. THE ELMO COMPANY, Dept. H25B Madrid , Iowa.

Respondent' s advertising in the main is directed to the elderly,
and the volume of respondent's business is substantial. The testi-
mony of respondent' s offcial , Crnig W. Sandahl , in Respondent'
Exhibit No. , at page 116 (f) and Commission s Exhibit No. , at
pages 72-73 and 83- , shows that respondent sends out about

000 treatments a year and that out of the number of people

replying to respondent's advertisements over the past 30 years
approximately 60 % or one quarter of a milion people have paid

respondent either respondent's first asking price of $10 or the fol-
low-up price of $7.35.

People replying to respondent' s advertising are sent reproduced
follow-up testimonial letters " extolling respondent's treatment
and making claims for its use, for example, as appears in one
such letter: "Here I want to say I feel a complete cure." An ex-
amination by the hearing examiner " of these advertising and
follow- up testimonial letter exhibits shows them plainly suscepti-
ble of being interpreted and understood by the purchasing
public " as representing, directly or impliedly, that respondent'

Elmo Palliative Home Treatment" will have a beneficial effect 
and cure or constitute an effective treatment for poor or lost hear-
ing, ear and head noises , and so-calJed catarrhal conditions of the
head.

7. Commission counsel in the absence of the present record

stipulation WDuld call the following witnesses: Dr. Donald F.
Proctor , Dr. Samuel L. Fox and Dr. David Myers , whose qualifi-
cations, experience and publications are as shown in Commis-
sion s Exhibit 1\0. 1." The named witnesses if called by Commis-
sion counsel would testify under direct examination as shown in
Commission s Exhibit No. 1."

---

11 Comm. Ex. No. , pages 63-68.
1. &oe April 8 , 1966, opinion of the Commission and CIlSes therein cited, Docket No. 8635, 

the Matter of Merc/. Co. , Inc., et ai. rSg F. C. 5 6J as to a finding based un such cxami.

nation.
13 " Advertisements are intended not ' to be Cfll"efully dissected with a dictionary at hand , hut

rather to produce an impression upon' prospective purchasers " and "the law is not made for
experts but to proted the pubJic- that vast multitude which includes the ignorant, the un-
thinking and the credHlous , who in making purchases do not stop to analyze but to often
are g-overnerl by aIJpearances and general impressions. \ronberg Federal TTade CommWBi.

132 F'. 2d 16,;,167- 168,
It See paragraph 6 of record stipulation between counsel at Tr. 19,
H See paragraIJh 7 of record stiIJulation between counsel at Tr. 19-20.
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8. Counsel for respondent in the absence of the present record
stipulation would call the fol1owing witnesses: Dr. McKeen Cat-
tell , Dr. Benjamin Calesnick and Dr. Harry Cherken , whose qual-
ifications , experience and publications are as shown in Respond-
ent' s Exhibit No. 2. In addition , respondent would call certain
user witnesses.

9. The foregoing named witnesses if called by counsel for re-
spondent would testify under direct examination and the witnesses
to be called by Commission counsel would testify on cross-exami-
nation as shown in Respondent's Exhibit No. 1." In addition to
the foregoing testimony, respondent would offer the exhibits from
medical texts and other facts as shown in Respondent's Exhibit
NO.

10. The proffered testimony of respondent's offcial , Craig W.
Sandahl , discloses that Respondent's business records show that
the "Elmo Palliative Home Treatment" has been sold under the
same formulae for approximately the past 30 years. '" Commis-
sion s medical witness, Dr. Proctor would testify that he was fa-
miliar with the formulae of respondent' s preparations and the de-
vices used in the "Elmo Palliative Home Treatment " and further
in part would state as fol1ows:

Q. Doctor , based on your scientific knowledge , training, research and expe-
rience and bearing in mind the quantitative formulae and the directions for
use of the preparations and the devices comprising the Elmo Pallative Home
Treatment, what is your opinion as to whether or not this product would be
of value in curing catarrhal conditions of the head?

A. As I have said before , the term "catarrhal congestion of the head" is
such a vague term that I do not think that any medical man would say that
any particular thing would cure it. We would have to be more specific about
it.

Q. Using the term "catarrhal" in the sense that it was used in the adver-
tising as excess fluid mucus?

A. Well , I can answer , perhaps , in a general way by saying that as far as
I know of my own personal knowledge , there is nothing in these treatn1ents
as described in the material that I have seen which I would expect to cure
any condition related to the problem about which we have been talking.

Q. Would this opinion include poor hearing or ear noises caused by excess
mucus?

A, It does , indeed , and an even more important consideration here is that
as I have already mentioned , there arc some very serious disease processes

See paragraph 8 of record stipulation between counsel at Tr. 20. See also Merck Co. , Inc.
and cllses cited , footnote 12 BJtPTU., as to the neces ity for and the probative weight to be
given the testimony of these Jay users of respondent' s products.

" See paragraph 9 of record stipulation between counsel at Tr. 20.
J8 See paragraph 10 of record stipulation between counsel at Tr. 20.
JUResp. Ex. No. 1, pages 117-119.



1382 FEDERAL TRADE COMMISSION DECISIONS

Certification of Record 70 F.

which can cause these symptoms , such as the brain tumor or any number of
things that I could mention , multple sclerosis and so forth and so on, which
might go undiagnosed jf the patients were going through any long period of
time with treatments such as this thing and he was not getting at the base of
his trouble.

Q. What is your opinion as to whether or not this product would be of
value as a cure for poor hearing or ear noises caused by any other condition

other than excess fluid?

A. There is no condition that I know of that this 'would be of any use for.
Q. What is your opinion as to whether or not these produ.cts would be of

value as an effective treatment for the relief of catarrhal conditions of the

head?
A. I would suspect that it might do the reverse. There is one thing that is

used in these preparations which might lead the patient to believe he was
getting some relief, menthol , which is a topical 10ca1 anesthetic , a rather poor
one, but it is to a degree, and this might temporarily lead a person to believe

that he felt a little bit better, but at the same time menthol could be harmful
to the mucous membrane and do him more injury than good.

Q. What is your opinion as to whether or not this product would be of
value as an effective treatment for the reEef of poor hearing, deafness , head
noises or ear noises caused by excess fluid mucus?

A. I see no reason to think that it would be of use in the treatment of
these conditions.

Q. What is your opinion as to whether or not this product would be of
value as an effective treatment for the relief of poor hearing, deafness , head
noises or ear noises caused by any other condition?
A. None whatsoever-it would be of no help.

Q. What is your opinion as to whether or not this product would have any
benen.cial effect on hearing losses or head noises or ear noises or catarrhal
conditions of the head?

A. I do not believe it would be of any use whatsoever.

Commission s medical witness , Dr. Fox , would be in agreement
with Dr. Proctor , and further would testify in part as fo1Jows:

Q. Doctor , what does the word "catarrh" mean to you?
A. Medically, we do not use the word "catarrh " this is a term that is a lay

term. It has no specific meaning. The older books on Pathology before we
knew about allergies and before we knew about steroid problems , cortisone

problems , before we knew about stress problems , the older books spoke of a
catarrha1 inflammation , meaning tissues that were swollen and looked irri-
tated , but you could not find any infection in the sense of bacteria. You
could not put your finger on what was wrong with you. They were not ulcer-
ated , they were not infective-they were just swollen and edematous and irri-
tated. We have not used this term , except as a hang-over in one or two names
which have stuck with us over the years , but we have not used this term in
relation to disease of the ear , nose and throat , in about 30 years. It has been
about 30 years since they, the books, contained it-we have tried to omit this
and have gradually been able to do so. There is no specific Pathology. There

30 Comm. Ex No. 1, pages 22-25.



THE ELMO COMPANY, INC. 1383

1374 Certification of Record

is no specific cause. There is no specific disease. This is really a symptom
complex when you do not know what else to call it , and you have no way of
explaining it to the patient. As sometimes you say to an older patient

, "

what
you have used to be called a catarrh.

Q. Doctor , using the term "catarrh" as meaning excess fluid mucus as it is
used in the advertisement of the Elmo Company, can you tell us whether eXR
cess fluid mucus conditions of the head can cause ear noises and poor hear-
ing?

A. They cannot.
Q. In your experience, doctor, what percentage of poor hearing and ear

noises are caused solely by what is referred to in this advertisement in I-

as "catarrhal conditions of the head" which is excess fluid mucus?
A. I would say none, with the possible exception of the acute colds which

for a few hours might block up the ears.
Q. Are older people likely to suffer from poor hearing and ear noises?
A. That is right. There is natural loss of hearing with every decade of life

starting at age 20, just as there is a loss of vision by age , and you wear
bifocals as-with a natural loss of hearing.

Q. Doctor, is there anything new or unusual about the preparation or the
devices contained in the Elmo Pallative Home Treatment?

A. They are very old preparations. All of the ingredients have been known
since , well, since the 1800' , some older than that. Many of these ingredients
are listed in the Bible as being present. ;They are very old p'leparations.
There is nothing new. That is , about the preparations or their uses. There is
no new knowledge about them that would make them any more effective than
we thought they were 25 or 30 years ago 'vhen most of them were discarded.

Q. Have you used or tested the various preparations included in this treat-
ment?

A. Under the name of " Elmo" preparations?
Q. That is correct.
A. No.

Q. Why not1
A. I would have no confldence or faith that they would have any effect

from my knowledge of pharmacology and my knowledge of diseases of the
ear, nose and throat. I would not subject a patient in this modern era to such
drugs.

Q. Doctor , based on your scientific knowledge , your training, your research
and experience , and bearing in mind the quantitative formulae and the di-
rections for the use of the preparations and the devices comprising the Elmo
Pal1ative Home Treatment, what is your opinion as to whether or not this
product would be of value in curing catarrhal conditions of the head?

A. It would be worthless.

Q. What is your opinion as to whether or not this product would be of
value in curing poor hearing caused by catarrhal conditions of the head?

A. It would be worthless.

Q. What is your opinion as to whether or not this product would be of
value in curing ear noises caused by catarrhal conditions?

A. It is worthless.

Q. What is your opinion as to whether or not this product would be of
value as a cure for poor hearing or ear noises caused by any other condition?
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A. It's worthless.
Q. What is your opinion as to ,,,hether or not this product would be of

value as an effective treatment for the relief of catarrhal conditions of the

head?
A. Ineffective.
Q. What is your opinion as to whether or not this product would be of

value as an effective treatment for the renef of poor hearing, deafness , head
noises or ear noises caused by catarrhal conditions of the head?

A. Ineffective.
Q. What is your opinion as to whether or not this product would be of

value as an effective treatment for poor hearing, deafness , head noises or ear
noises caused by any other conditions?

A. Ineffective.
Q What is your opinion as to \vhether or not this product would have any

beneficial effect on hearing loss or head noises or ear noises or catarrhal con-
ditions of the head?

A. It might have a harmful effect.
Q. Would it have any beneficial effect?
A. No , sir.

Commission medical witness , Dr. Myer , also would be in agree-
ment with the prior medical witnesses Dr. Proctor and Dr. Fox
and further would testify in part as fol1ows :

Q. Have you reviewed this complaint including the quantitabve formulae
and the directions for use for the various preparations comprising the Elmo
Pallative Home Treatment?
A. Yes , sir.
Q. Are you familiar with the ingredients in the various formulae?
A. Yes, sir.
Q. Arc you familiar with the devices included?

A. Yes , sir, I am.
Q. Is there anything new or unusual about any of these preparations 

devices?
A. ?\ oJ sir.

Q. Doctor , based on your scientific knowledge , training, research and expe-
rience , and bearing in mind the quantitative formulae and the directions for
use of the preparations and the devices comprising the Elmo Palliative Home
Treatment, what is your opinion as to whether or not this product would be of
value in curing catarrhal conditions of the head?

A. I would say that the treatments outlined in this pamphlet would not
cure catarrhal conditiOnE of the head.

Q. What is your opinion as to whether or not this product would be of
value in curing poor hearing caused by catarrhal conditions of the head?

A. My opinion would be that the treatment outlined here wou d have very
EttIe effect on deafness or the cure of deafness.

Q. What is your opinion as to ,,,hether or not this product would have any
value as a cure for poor hearing or ear noises caused by any other condi-

tions?
21 Comm. E.x. o. 1. pages 33, 34, 40, 41, 48-50.
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A. In my opinion this would not cure any form of deafness.
Q. Or ear noises?
A. Or ear noises.
Q. What is your opinion as to whether or not this product would be of

value as an effective treatment for the relief of catarrhal conditions of the

head?
A. I have a very poor opinion of this product as a treatment for catarrhal

conditions of the head.
Q. Could you be more explicit? Do you think -it has any value for the relief

of catarrhal conditions?

A. I think it has no value for the relief of catarrhal conditions.

Q. What is your opinion as to whether or not this product would be of
value as an effective treatment for the relief of poor hearing, deafness , head
noises or ear noises caused by catarrhal conditions of the head?

A. In my opinion this form of therapy outlined here would not cure the
form of catarrhal deafness.

Q. My question , doctor, was directed to the relief of poor hearing, ear
noises, head noises or ear noises caused by catarrhal conditions.

A. I feel that it would not relieve these symptoms.
Q. What is your opinion as to whether or not this product would be of

value as an effective treatment for the relief of these same symptoms caused
by other conditions other than catarrhal conditions of the head?

A. I feel they would have no effect in re1ieving these conditions or symp-
toms or curing them.

Q. What is your opinion as to whether or rtot this product would have any
beneficial effect upon hearing loss or head noises or ear noises or catarrhal
conditions of the head?

A. In my opinion the product .would not affect the deafness or head noises
or cure catarrhal conditions of the head.

Q. My question , Doctor , was directed as to whether it would have any
beneficial effect disregarding the cure for the moment.

A. As I mentioned before, the use of nasal irrigation gives some comfort to
patients who have crusting in their nose and throat, and if their complaint
problem is with dryness or the presence of large crusts or discharge in their
nose and throat by washing their nose with the nasal doucne they could clear
the products of infection from their nose and throat. But this action would
not cure the condition or make any change in the symptomatology. It
wouldn t actually do any more good than nose flooding or expellng the prod-
ucts of inflammation from the nose or throat.

Q. Doctor, do you use irrigation to relieve patients who have head noises or
ear noises?

A. No , sir.

Q. Would you prescribe the Elmo Palliative Home Treatment for any of
your patients suffering from poor hearing, deafness or ear noises?

A. No , sir, I wouldn t,'

11. The professional qualifications and specialized medical ex-
22 Cornm. Ex. No. 1. pages 51 , 53-54, 55-58.
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perience of the witnesses " and the excerpts from their medicaJ

testimony set forth in foregoing finding number 10 , considered
together with the preceding findings herein numbered 5 and 6
show grounds to exist and suffcient reason to believe that the
public interest requires and would best be served , by the setting
aside in part of the consent settlement' s findings as to the fact

and the order to cease and desist in this proceeding and the un-
dertaking of corrective action as provided in paragraph (f) 

Rule V of the Rules of Practice incorporated in the said settJe-
ment." This would be in accord with the February 11 , 1965, hoJd-
ing of the Appe1late Court in The Elmo Division of Drive-X Comr
PfWY, Inc. , et al v. Federal Trade Commission 348 F. 2d 342 , at
346, footnote 7 of the eourt' s opinion.

In making the instant finding, fu1l consideration has been given
by the hearing examiner to the cross-examination of the forego-
ing medical witnesses by the respondent," the medical text book

exhibits of respondent " the direct testimony, professional quali-

fications and medical experience of respondent's medical wit-
nesses " the lay user testimony " and the testimonial letters and
other material contained in respondent' s submitted exhibits.

12. Respondent's answer filed to the Commission s reopening

order herein a1leges its advertisements as revised conform to the
order to cease and desist of the 1952 consent settlement and make
no remedial c1aims beyond the affording of temporary relief from
the described symptoms. Respondent's answer also denies that it
has represented either , directly or by implication, that its drugs

or devices wil cure or constitute an effective treatment for poor
hearing, ear and head noises and so-ca1led catarrhal conditions of

the head.
Respondent' s proposed findings of fact are to the effect, in

3 Comm. Ex. No. , pages 3-9, for Dr. Proctor; pages 10-14 , for Dr. Fox: :pages 15-20, for
Dr. Myers.

2' The provisions of this rule appear on page 1374 , footnote 1, 81tpra.
Reap, Ex. No. I, pages 3-61. for Dr. Proctor; pages 62-88, for Dr. Fox: pages 89-116

for Dr. :Myers.
26 Resp. Ex. No. 2, pages 7a-g, 8a-f, ga.-g, IOa-g, 128-1., 14a--, 15 a- , 16a.--, 178-1', 18a-d.

With regard to the use of medical text books on the dir t and cross-examination of medical

witnesses or as exhibits , see the February 28, 1964, Cummission opinions in Docket No. 8490.
SinkTam Incorporated, et al (64 F. . 1243J.

21 Resp. Ex. Ko. I, pag,"s 120-136 , and Resp. Ex. No. 2, pages 4a- , for Dr. Cattell: Resp.

Ex. No. 1, pages 1: 6, 136a- , 137 and Resp. Ex. No. , pages lla-c , for Dr. Calesnjck; Reap.

Ex. No. , pages 138, 13Ra-d, 139-140 , and Hesp. Ex. No. 2, pages 13-a-b, for Dr. Cherken.
2B Resp. Ex. No. I, page 141 , for Joseph P. ::IcDonald, pages 142-143, for Edna Gildersleeve.
2" Resp. Ex. o. 2, pages 2a- , directions for use of the " Elmo Pallative Home Treatment"

pages 3a-c, 19a-z29, confidential report blanks and testimonial letters sent tv respondent by
lay users of its treatment.
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brief, that respondent purchased its corporate predecessor in reli-
ance on a negotiated final consent settlement containing findings
as to the facts and an order to cease and desist anowing the ad-
vertising of the "Elmo Paniative Home Treatment" to represent
to the purchasing public that its use would afford not in excess of

temporary relief from the advertised symptoms described, and
that respondent's advertising of the said treatment is confined to

such a represented result and when used as directed the treat-
ment wi1 afford the represented result as advertised.

Preceding finding number 6, at page 1379 supra would show
that respondent's advertising of the "Elmo Paniative Home
Treatment" and its fonow-up sales literature since the consent
settlement are susceptible of the understanding by the purchasing
pubJic that the represented result from its use is not so confined
as respondent contends " but would extend to representing " that
respondent' s treatment wi1 have a beneficial effect on and cure or
constitute an effective treatment for poor or lost hearing, ear and
head noises , and so-caned catarrhal conditions of the head.

Respondent's medical text book exhibits and the testimony of

its medical witnesses submitted on the record of this hearing are
directed towards respondent's contention that use of the "Elmo
Paniative Home Treatment" win afford not in excess of tempo-
rary relief from the symptoms described in its advertising. In
turn, the testimony of the medical witnesses as submitted by

Commission counsel and set forth in preceding finding number 10,
at page 1381 supra is in agreement and unequivocal that the

use of the "Elmo Pallative Home Treatment" not only would not
afford temporary reJief from its advertised described symptoms,
but further , that the treatment wi1 not have a beneficial effect on
and cure or constitute an effective treatment for poor or lost hear-
ing, ear and head noises , and so-caned catarrhal conditions of the
head.

Respondent's claimed reJiance on the finaJity of a negotiated
consent settement disregards paragraph (f) of Rule V of the

Rules of Practice incorporated in the settement. Further, the

purpose of the present hearing is not to determine whether re-
spondent' s advertising of the "Elmo Palliative Home Treatment"

"0 See Aronberg v. Federal Trade Commission 132 F. 2d 165 , at 167-168, hoJding " The public
is not learner! in medical technoJog-y . . . . The term ' relief' is not of definite connotation 
entirely free from ambiguity; in a common sense. it connotes permanent removal of organic
or functional disturbances, as distinguished from allocation of discomfort.

:!l See Aronber (1 case , footnote 30 above, "a representation th t a medicine is ' fol' - or a ' trl'lIt-
ment for ' a disorder is equivalent to labeling it ' as a cure or remedy.' "
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is in compliance with the findings as to the facts and the order to
cease and desist of the consent settlement, but to ascertain
whether grounds exist which , in the public interest , require that
the consent settlement be set aside in whole or in part.

Respondent would argue that in assessing the medical evidence
of record in this hearing, little weight should be given to the med-
ical testimony submitted by Commission counsel because, al-

legedly, the witnesses had demonstrated no familiarity with nor
tested the preparations and devices in the "Elmo Pa11ative Home
Treatment " and further, that substantial weight is to be given
the testimony and the written testimonials of the satisfied lay
user purchasers of the treatment submitted of record by counsel

for respondent.
Respondent' s first argument is answered, to the contrary, in

Feil v. Federal Trade Commission 285 F. 2d 879 at 893: "In the

petitioners ' argument much is made of the fact that the medical
experts produced by the Commission had little knowledge of the
device, knew it only by reputation, or had only seen it demon-
strated at the trial. The answer is that given by this Court in a
similar case where objection was voiced that experts were al-
lowed to testify as to the effcacy of a medical preparation which
they had never prescribed or the effect of which they had not ob-
served in concrete cases: 'The witnesses \vere shown to possess
wide knowledge in the field under inquiry. There is no good rea-
son to suppose them incompetent to express an opinion as to the
lack of therapeutic value of petitioner s preparation merely be-

cause they had had no personal experience with it in the treat-
ment of the disease. Their general medical and pharmacological
knowledge qualified them to testify.' ..

Respondent' s second argument is also answered, to the con-
trary, in the Feil case above , at page 882 , footnote 5 , wherein it is
stated: "Coincidental1y, the petitioner in that case urged, as do
the petitioners in this case , that the Commission should not have
rejected the testimonials from satisfied customers. The answer of
the court was: ' Further, it is sound to say that the fact that peti-
tioner had satisfied customers is not a defense to Commission ac-
tion for deceptive practices.

' "

Respondent would further contend that in contrast to the
public interest necessary for the issuance of a complaint , more is

!2 Respondent is presently subject to Ii penalty upon failure to comply with the various other
paragraphs of the existing consent settlement order to cease and desist not containing- permis-
sive qualifications. If the cunsent settlement be set aside in ,,"hole and the order to cease and
desist vacated, thb would relegate the entire m!ltter back to the complaint of 1952.
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required in the public interest to disturb an al1egedly final Com-
mission order accepting a consent settlement such as here. If this
be so , the required public interest is cleady present." One quarter
of a mi1ion people have already paid respondent either the first
asking price of $10 or the fol1ow-up price of $7.35 for the "Elmo
Pal1iative Home Treatment." Unless the 1952 consent settlement
be set aside in part and corrective action undertaken consistent

with the preceding findings as herein made , a considerable num-
ber of the purchasing public may further go unprotected and suf-
fer substantial monetary loss in the payment for a treatment de-
scribed on the record of this hearing, by qualified and experienced
medical specialists, as worthless for the represented results ad-
vertised.

CONCLUSIONS

The foregoing findings of fact show grounds to exist and reason
to believe the public interest requires that the 1952 consent settle-
ment in this proceeding be set aside in part and corrective action
undertaken as provided in paragraph (f) of Rule V of the Rules

of Practice incorporated in the said settlement.

RECOMMENDATIONS

Based on the rercrd in this hearing, which is herewith certified
to the Commission , together with the foregoing findings of fact
and conclusions, it is recommended that the 1952 consent settle-
ment in this proceeding be ordered set aside in part; that the al1e-
gations of the complaint be amended; and that the notice in the
complaint contain that form of order to cease and desist which

the Commission has reason to believe should be issued if the facts
are found to be as al1eged in the complaint , as amended.

OPINION OF THE COMMISSION

NOVEMBER 18 , 1966

By ELMAN Commissioner:
This caSe concerns the reopening and modification of Commis-

sion orders to cease and desist. Such orders , like judicial injunc-
tions , are not immutable. "A continuing decree of injunction di-
rected to events to come is subj ect always to adaptation as events
may shape the need. United States v. Swift Co. 286 U. S. 106

114. With respect to Commission orders that have become final
"Compare, ExpQsition Pre8s, Inc. v. Fede'ral Trude Commission 295 F. 2d 869, at 872-874.
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whether by consent or after litigation , Section 5 (b) of the Fed-
eral Trade Commission Act provides that " the Commission may
at any time , after notice and opportunity for hearing, reopen and
alter , modify, or set aside , in whole or in part, any report or order
made or issued by it under this section , whenever in the opinion
of the Commission conditions of fact or of law have so changed as
to require such action or if the public interest sha1l so require.
Cf. Ame1'ican Chain Cable Co. , Inc. v. Federal Trade Commis-
sion 142 F. 2d 909 , 911 (4th Cir.) .

Under the present practice (Section 3. , Rules of Practice),
the Commission , acting on its own motion or at the request of a
party, may reopen a proceeding for the purpose of modifying or
vacating an outstanding order. In the absence of consent to the

proposed modification or vacation of the order, and where sub-
stantial issues of fact are involved , the matter is heard initial1y
before a hearing examiner, and then before the Commission, to
determine whether and how the order should be altered. Nor-
mal1y, the question whether , by reason of changed conditions or
the public interest , the outstanding order should be vacated is in-
tertwined with the question of determinin the terms of a new su-
perseding- order to be entered. Under tne present practice, the

Commission enters a sing-Ie new order detem;jning both of these
related questions which is, of course , subject to judicial review in
the same manner as other Commission orders.

In the instant case , however, we are obliged by the decision of
the Court of Appeals for the District of Columbia Circuit in The
Elmo Div1:sion of Drive,X Company v. Dixon 348 F. 2d 342
(1965), ' to consider and decide separately the question whether
the existing order should be set aside, before taking up the ques-
tion of the content and scope of a new superseding order. The
Court of Appeals upheld respondent's contention that the Com-
mission had bound itself , by entering into the agreement upon the
basis of which the consent order in this case was issued on June

1952 (48 F. C. 1379), to fol1ow the procedure prescribed by
Rule V (f) of the Commission s Rules in effect at that time
which was construed by the Court of Appeals to require the Com-
mission to enter a separate order (which would be judicia1ly re-
viewable immediately) setting aside the old consent order as a
prerequisite to reopening the proceeding for the purpose of issu-
ing a new modified order.

1 Since this case was regaraed as 
Bui generis and having no general precedential importance,

certiorari was not sought.



THE ELMO COMPANY, INC. 1391

1374 Opinion

We have scrupulously fol1owed the courSe required by the man-
date of the Court of Appeals. On December 1 , 1965 (68

C. 1229J, after the case was remanded to us , the Commission
issued an order reopening the proceeding in Docket 5959 to deter-
mine whether a change of Jawor fact or the pubHc interest re-
quired settng aside , in whole or in part, the consent order issued
in 1952. The matter was assigned to a hearing examiner with in-
structions to take evidence to determine whether changed condi-
tions or the public interest requires that the order be so set aside,
and to certify the record, together with a report of his findings,
conclusions. and recommendations, to the Commission for final
disposition. The hearing before the examiner having been held
the matter is now before the Commission on the examiner s certi-
fication of the record.

The only question before the Commission in the present posture
of the case , we repeat, is simp1y whether the outstanding 1952
consent order should be vacated in whole or in part , and not what
the terms or scope of a new superseding order should be. Because
of the unusual manner in which we have beelj directed to proceed
in this case , the Commission intimates no view whatsoever on the
latter question. We have determined only, for the rcasons shortly
to be stated , that the findings of fact and conclusions of law con-
tained in the hearing examiner s certification are correct and
valid; and , with one modification , they are hereby adopted by the
Commission as its own. We find and hold that the public interest
requires that the consent order issued by the Commission on June

, 1952 , be reopened and set aside in whole , rather than in part
as recommended by the examiner. Weare this date entering an

order to that effect. Under the decision of the Court of Appeals in
this case, respondent wil have the opportunity it successfully

sought of obtaining immediate judicial review. If and when to-
day s order vacating the 1952 consent order should become final
because respondent does not see1\ court review or because upon
such review our order should be affrmed , the Commission wil
promptly initiate such further administrative proceedings as are
found to be warranted by the then existing circumstances.

The reasons for our determination to vacate in its entirety the
consent order issued in 1952 may be summarized as follows:

1. The order issued in 1952 and now in effect permits respond-
ent to represent that the use of its preparation and device wil
have some beneficial effect in the treatment of deafness , impaired
hearing, or head or ear noises.
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2. The medical testimony in the record , summarized in Finding
10 at pages 1381-1385 , supports the conclusion that the prepara-
tions and devices comprising the Elmo Palliative Home Treat-
ment have no beneficial effect whatsoever in the treatment of poor
hearing, deafness , and head or ear noises.

3. Respondent's current advertising represents that its prod-
ucts wil relieve poor hearing and head or ear noises.

4. On the basis of the foregoing, we conclude that the 1952

order fails adequately to protect the public interest.
Accordingly, the Commission s duty to safeguard the public in-

terest requires that the consent settlement and order entered here-
in on June 10 , 1952 , be set aside in whole. In order to prevent a
hiatus in which respondent would be entirely free from any
order, we are staying the effective date of today s order until such
time as a new superseding order of the Commission, finally dis-
posing of this complaint, shall take effect. Respondent may thus
obtain immediate judicial review of our present order, without
the harm to the public interest which wouJd result if it were
wholly relieved from the prohibitions of any order during the
pendency of judicial review.

Complaint counsel's motion to strike the reply brief filed by
respondent is denied.

ORDER SETTING ASIDE CONSENT SETTLEMENT AND ORDER

The Commission having issued on December 1, 1965 (68
C. 1229). its "Order Vacating Order To Show Cause And Re-

opening Proceeding To Determine Whether A Change Of Law Or .
Fact Or The Public Interest Requires Setting Aside Consent Set-
tlement In Whole Or In Part " and a hearing before an examiner
having been held pursuant to that order; and

The Commission having considered the evidence introduced by
the parties at the hearing, the proposed findings and conclusions

submitted by the parties , the briefs in support thereof , and hav-
ing heard oral argument; and

The Commission having determined , for the reasons set forth
in its opinion accompanying this order , that such action is now
required in the public interest:

It is ordered That the consent settlement and order entered

herein on June 10 , 1952 (48 F. C. 1379J, be, and they hereby
are , set aside in whole.

It is further ordered That this order sha1l not take effect unti
such time as a new order of the Commission fully disposing of the
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complaint in Docket No. 5959, in its present form or as it may be
amended, and superseding the consent settement and order en-
tered herein on June 10, 1952 , shall become final.

IN THE MATTER OF

CUSTOM SLEEP SHOP PES , LTD. , ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 870.'. Complaint , Sept. 1966 Decision, Nov. , 1966

Consent order requiring a Silver Spring, Md. , retailer of mattresses and
other bedding products to cease using bait tactics and otherwise misre.
presenting the design , construction, certification or approval of its mer
chandise.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission , having reason to believe that Custom
Sleep Shoppes , Ltd. , a corporation , and Harold Naiditch , individ-
ually and as an offcer of said corporation , hereinafter referred to
as respondents , have violated the provisions of said Act, and it
appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Custom Sleep Shoppes, Ltd. , is a cor-
poration organized , existing and doing business under and by vir-
tue of the laws of the State of Delaware , with its principal offce

and place of business located at 7910 Georgia Avenue , in the city
of Silver Spring, State of Maryland.

Respondent Harold N aiditch is an offcer of the corporate re-
spondent. He formulates, directs, and controls the acts and prac-
tices of the corporate respondent , including the acts and practices
hereinafter set forth. His business address is the same as that of
the corporate respondent.

PAR. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, offering for sale , sale and distri-
bution of mattresses and box springs to the public.


