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wil be forced out of business by bringing this case to an expedi-

tious conc1usion.

Respondents ' alternative request, that the Commission insti-
tute a trade practice conference proceeding in lieu of the com-

plaint in this case, wil also be denied. The Commission wi11

consider whether an industrywide proeeeding or other actions
are justified in the light of the representations made by re-
spondents. However , even if a general industrywide inquiry were
instituted , this would not justify "declaring a moratorium on
all enforcement activities " as to past transactions. See Pennan-
ente Cement CompfLny, Docket No. 7939 (1964) (65 F. C. 410) ;
Teu,s Industries, Inc. Docket No. 8656 , and Mississippi Rive?'

F,wl Corpora.tion Docket No. 8657 (Order Denying Motions To
Suspend Complaints , April 14 , 1965) (67 F. C. 1363J.

Fina11y, respondents have made no showing that the public
interest would be served by further delaying this proceeding in
order to grant respondents an opportunity to present oral ar-
gument and file a brief in support of their motion. The Com-
mission, on the basis of the examiner s certification and the
pleadings already on file, has suffcient information to dispose

of the issues raised by respondents ' requests. According1y,
It is ordered That respondents ' request for sllspension of these

proceedings be , and it hereby is , denied.
It is fgrther ordered That T€spondents' request for institution

of a trade practice conferenee proceeding in lieu of the complaint
in this case be, and it hereby is , denied.

It is further ordered That respondents' request for opportun-

ity to present oral argument and to file a brief in support of
their motion to suspend be, and it hereby is , denied.

STATESMAN LIFE INSURANCE COMPA

Docket 8686. OTde1" and Opinion , Dec. , 1966

Order denying respondent' s request for an intra-agency document which
allegedly dismisses a compJaint based on facts similar to those in

the instant case.

DISSENTII\G OPINION

By ELMAN Cmnmissiol1er:

While I am not in favor of opening a11 of the Commission
files to every member of the public who expresses a desire to
examine them, I do not agree that this document should be
withheld from respondent. The Commission has forma11y charged
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respondent with violating the law, and we should not, without
overriding reason, withhold any document from respondent
which could assist in its defense. Jencks v. United Strttes 353

S. 657 , 668-71; Bmdy v. MrtTyZrtnd 373 U. S. 83 , 86- 88; United
States v. AndoZschek 142 F. 2d 503, 506 (2d Cir. 1944). Re-
spondent asserts-and the Commission apparently does not deny

that the subjeet-matter of the requested document is related
to issues raised in the instant proceeding by way of defense.
This eonstitutes "good eause" under our Rules of Practice. In
discovery proceedings it is not necessary for respondent to show
that the document wi11 be introduced in evidenee , but only that
it may aid in preparing its defense. (Associated Merchandising
Cor!). Dkt. 8651 , Order of Sept. 23 , 1965, p. 5 (68 F. C. 1175

1178J. ) Respondent obviously cannot determine the document'
usefulness until after it is inspected; and only respondent is
competent to determine , after examining the document , what use
if any should be made of it.
Like the other members of the Commission , I have not exam-

ined the requested doeument. I have no idea whether it does

or does not contain anything that may be helpful to respondent'

defense. I do not know-and I do not understand that the other
Commissioners know-whether the "public interest considera-
tions" involved in the prior c10sing were the same as or different
from those involved here. Ko1' do I have any basis for determin-

ing whether the Commission s action in the prior matter would
or would not " compel " or even justify, closing or dismissing
this case. One cannot know any of these things unless he exam-
ines the document. We have not done so ourselves; the hearing
examiner has not done so; and the majority does not propose

to let respondent do so. Perhaps after seeing the document, re-
spondent would have no further use for it. But that is something
for respondent, not the Commission or the hearing examiner
to decide. Why should respondent have to take our word for it
that this document could not conceivably aid in its defense? And
how can we give respondent such word without examining the
document 

One thing is clear: As a result of the Commission s ruling

today, the requested document wil never get into the record of
this case. It wi11 continue to gather dust in the Commission
archives , resting undisturbed. Respondent wi1 never know
whether it contains matter that would have been helpful in
making its defense. And neither wil the members of the Com-
mission. Yet it is said, without any examination of the docu-

ment, that it would have no relevance to any issue in this
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case. How can one say this with assurance? This is a Section
5 case , which is now before a hearing examiner and in which
no evidence has yet been taken. Other than the bare pleadings

the Commission has no record before it. Section 5 proceedings
Jike this one , when they ultimately come before the Commission
for final decision , general1y present issues of discretion and Jaw
as wel1 as fact: What representations were made by respondent?
What impressions did they convey to the public " Were they
false or deeeptive in any material respect? Is there need for an
order-or wiJ the public interest be better served by some
other disposition of the matter " If an order is to be entered,
how far should we go in " fencing in" respondent? Has respon-

dent shown an attitude of intransigent defiance of the law, or
has it cooperated with the Commission in good faith? Did it reJy
upon, or did it disregard, informal advice of the Commission

staff in the advertising claims it made? These questions, and
others , may be invoJved in a case like this. ParticuJarJy in
regard to the fashioning of an appropriate remedy, the Com-
mission-like a court of equity-takes a broad range of factors
into consideration. How can one say with certitude, at the pres-

ent early stage of the proceeding, that this document-which
I repeat, none of us has seen-could not possibly be of any heJp

to respondent in preparing its defense here? Even if it were
only the basis of a plea for mercy, I think respondent shouJd

not be denied the opportunity to make whatever use it can of
the document in its defense.

If the Freedom of Information Act of 1966 means anything,
it means that Congress wants a government agency to have

some reason for withholding a relevant document from a re-
spondent in an adjudicative proceeding, other than the mere
fact that it is contained within the agency s "confidential" files.
Respondent' s interest in examining this document is obviously
serious and substantial, and not based on idle curiosity. Its
motion should not be denied without good reason. So far as
appears, making this document available io respondent would
in no way impair administrative effciency. Nor would it involve
ar.y unwarranted disclosure of the Commission s "mental proc-
esses i11 arriving at a disposition of a matter before it"-even
if we assume , as the majority apparently does , that the "mental
processes" of an agency are something that it should not be
required to disclose to the public. I would suppose , however, that
so far as practieablc , an agency shouJd take every opportunity to
satisfy the public that its actions rest on a reasoned and rea-
sonable basis. While it may not be feasible at present for the
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Commission to publish an "opinion" or "decision" in every c1os-
ing matter , this should not mean that the grounds on which we
acted should forever, and in all circumstances, remain secret.
Wherever appropriate, as in this instance, the lid of secrecy
should be lifted-and I do not see how anybody would be harmed
thereby. If anything, it should tend to make agency actions more
responsible.

CONCURRING STATEMENT OF COMMISSIONERS ,TONES AND REILLY

The dissent seems to be arguing that the respondent's motion
should be granted because the Commission has not shown good
cause why the requested document should not be produced. We
do not agree that any such burden is on the Commission in a
discovery request of a respondent. The Commission s rules expli-
citly require that it is the respondent which must show good
cause for the release of memoranda and documents in the Com-
mission files. To establish such good cause respondent must dem-
onstrate at the very least that the document wi1 be relevant to
its defense before any issue can arise as to whether confidentiality
is a proper ground for its nonproduction. We have not reached
this latter issue in this case.

While the dissenting Commissioner makes respondent' s request
here sound like an isolated instance, the maj ority of the Com-
mission is aware of the problems that wi1 arise if a respondent

can show good cause to obtain a document by merely asserting
it is necessary for his defense. It is ludicrous to suggest that

the mere assertion that a document is needed in a defense is
good cause.

The sole basis set forth by respondent in its motion for the
production of the requested internal staff communication to the
Commission is that it sets forth reasons why an investigation
against its predecessor, based on what respondent claims were

identical advertisements, should be c10sed and that this "memo-
randum is obviously relevant to Stateman s position that this
advertising is not deeeptive and that this proceeding is lacking

in public interest" (Respondent's Motion, pp. 4-5). The issue
before us in the instant proceeding relates solely to the question

of whether respondent's advertising claims are or are not de-

ceptive. Any attempt to determine why the Commission c10sed
a prior proceeding would be to put the Commission s internal

administrative decisions on trial rather than respondent' s a11eged

practices and would have no relevance to any issue in this case.
No such inversion of the administrative process is required
either by any law presently in effect or by the Freedom of Infor-
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mation Act of 1966. For this
order that the motion for

should be denied.

ORDER DE YI1G PRODUCTION OF DOCUMENT

reason we concur in the maj ority
the production of this document

This matter is before the Commission upon the hearing ex-
aminer certification of respondent's motion of October 21
1906, requesting the production of a confidential document in
the Commission s files.

The specific document requested is identified as "the Com-
mission s closing memorandum in F. C. File )/0. 642 3244
Cosmopolitan Mutual Life InsUlance Company. " , As grounds for
the request respondent refers to the following circumstances;
It asserts that respondent herein , Statesman Life InsUlance Com-
pany, is a successor of the Cosmopolitan Mutual Life Insurance
Company; that before the latter became inactive on December

, 1964 , it (Cosmopolitan) received a letter from the Bureau 
Deceptive Practices requesting certain information in connection

with the investigation in File )/0. 642 8244; that the advertising
materials supplied to the Commission were identical with those
now sct forth in the instant complaint except for the name of
the insurer appearing- on the letter; and that the Commission ad-
vised Cosmopolitan that the matter was closed because the in-
formation developed was not considered sufJcient to justify
further action. Respondent's argument is that the memorandum
referred to is l'elevant to its position that the challenged adver-
tising is not deceptive and that this proceeding is lacking in

public interest.
Under the Commission s Rules respondent must show good

cause for the document requested. ' In an effort to show good
cause, respondent has asserted that it is believed the document
requested would show reasons why the Commission decided not
to proceed in the Cosmopolitan Mutual Life Insurance Company
matter and that such reasons would be relevant to the defense

1 Rt'spondent tat('s that it " understands that in all r1ocketO"d investigation", filICs which are
closed Ii report and recommeJldation of closing is made by the , Cornmission si stafL" Of
course, it does not ),ccessari!y foilo\\ from the fnct :hat a fiJe is closed that the statT so
ecommended.
"R"5IJOTHlent has made i:s request pU1'8Uant to 11 of the Commission s H.ule of J'ractice

find 133(3) of ti,e Commission !; General Pl'oCE'dUJ'E's. Howcv",. , a !'' r,ucst f()l' p,.od:Jction of
confidE'ntial docum"nts in th" fi;"s of th" Cornnli%ion made dUl'iDg the CGUJ'SE' of a heal'iDg is

con idE'red as a requE'st pursuant to * 1.134 d Ow C(Jrnrr. ior. General Pl'ocerl\llps rE'la ing
to the rE'lease of conf:de!,tinJ info!rratioI:. fl, II. .lnG!! 

"- 

Co. , inc. lJoc;,et .1:0. S6ijO \onie:'
issupd SE'ptE'l'lber :30 1%5) 1(5 F. C. 17,) , The 8pcTrij unci jhdchl"80n ComlHIIIY, Dockct No
RC71 (0!'1c!' i su€d April 1, , 19(6) 'G9 r. . 11121. See al!'o thE' discus ion in Vivl'''o
Macaroni C07lpanij, Dockct :!o. R66ii (order issued ?\-1f1J"cr. 1, 1966) 16 ) F. C. 110 J, and

Tlu Seel",rg Corporation, Docket No. 8682 (onln' issued October 25 . tHCe , denyin!l request

for pJ'oduction of document8) lp. 1809 h"l' ein I
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the respondent wishes to make in this ease. Although respondent
has a11eged that there are great similarities in its advertising

and the advertising of Cosmopolitan Mutua1 Life Insurance
Company, it does not fo11ow that the Commission s decision to

close the file in the Cosmopolitan matter would compel the Com-
mission to close or dismiss this case. The parties are different
the circumstances are different and the public interest consid-
erations which perhaps influenced the deeision to close the
earlier file were not the same as those underlying the Commis-
sion s consideration of this case to this date. ' We conclude that
rcspondent has failed to sustain its burden of showing "good
cause" as required by the Commission s Rules.

The Commission is also of the view that intra-agency memo-
randa of the type requested, at least to the extent that such

would consist of the Agency s mental processes in arriving at
a disposition of a matter before it, are not the proper subject
of discovery. United States v. Morgan 313 V. S. 409 , 422 (1941) ;
North American Air Lines v. Civil Aeronautics Board 240 F. 2d

867, 874 (D. C. Cir. 1956), cert. denied 353 U. S. 941; Cora
Inc. v. FedeTrll Tmde Commiss1:on 338 F. 2d 149, 152-153 (1st
Cir. 1964); Gmber Mfl1uljflcturing Company, Inc. Docket No.

80:,8 (order issued December 13 , 1965 , slip opin. , p. 7) (68 F.
1235 , 1240J; Inter-StClte Builders, Inc. Docket No. 8624 (order
issued April 22 , 1966) (69 F. C. 1152J ; R. H. Macy & Co. Inc.
Docket No. 8650 (order issued September 30, 1965) (68 F.
1179J; The Spe1'1Y and Hutchinson Company, Docket No. 8671

(order issued April 15, 1966) (69 F. C. 1112J; and The See-
!Jurg Corpomtian Dockct No. 8682 (order issued October 25
1966 , denying request for production of documents) (p. 1809 here-
in). Nor do we believe , as respondent seems to suggest , that this
is contrary to the policy reflected in the Freedom of Information
Act of 1966 (Public Law 89-487 80 Stat. 250 (1966)), an amend-
ment to the Administrative Procedure Act. See discussion in The
Seeburg Corpomtion Docket No. 8682 (order issued October 25
1966 , denying a motion to vacate complaint , slip opin. , pp. 11-14)
(pp. 1827-1830 hereinJ. Accordingly,
It is onlered That respondent's motion for the production of

Respondent makes no claim that the Commission acted arbitnnily in issuin" the complaint
in thi proceeding whilp c,o ing the file in the p1':o\' mattel" The eal',jt'l' mCittel' was closed
acco,.ding to the letter transmitted to the Cosmopolitan M\.tual Life Insurance Company, on
the basis that the information developed in the inv,, tigatjon was not ('OJl8ideJed suf!ici"nt to
,i\.stify any further action. The Commission . of course , is \"etcd with discretion as tf! whether

0" not it will issup a complaint or (iisjJosr of !I matter by wme other admir, :strative action.
H. H. Manl Co.. Inc., DOl,ket ,No. f;(j50 (oId"l" issued September 30 , 1965 , slip opi71., p. 5)

r68 F. C. 1179 , 1182J, and cages there cited.
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a document certified herein by the
it hereby is , denied.

Commissioner Elman dissenting.

hearing examiner be, and

MERCURY LIFE AND HEALTH COMPANY ET AL.

Docket 8704. Order , Dec. n , 1.96

Order denying respondents' motions to extend time

order and for the postponement of the hearings
motion to dismiss to the hearing examiner.

for filing consent

and returning the

ORDER RULING ON MOTIONS CERTIFIED BY THE HEARING EXAMINER

This matter is before the Commission upon thc certification
by the hearing examiner of respondent.s

' "

Motion to Dismiss

Motion to Extend Time for Filing Consent Order " and "Motion
to Postpone Hearing," which motions were filed November 10
1966. These wil be treated sel'iatlln helow.

In their motion to dismiss , respondents assert that rcspondcnt
Mercury Life and Health Company is a nonprofit corporation
and that it is thus not within the ambit of the Federal Trade
Commission Act. Complaint counsel , in his answer to such motion
requests that thc motion be denied for thc reasons (a) that

:Mercury Life and Health Company is a "corporation" under
the definition in Section 4 of the Federal Trade Commission
Act because it is organized to cal'Y on business for the profit
of its members and (b) that it is not a genuine nonprofit corpora-
tion because its operations return revenues to Leonard Hyatt
president and chairman of the board , under the terms of a man-
agement contract between "-11' Hyatt and Mercury Life and
Health Company. The hearing examiner , as to this motion , recom-
mends that in the event the motion to extend time for filing
consent order is denied , the ruling be held in abeyance until a1l

the evidence is received.
An issue raised in an adjudicative matter as to whether or

!lot a company is a corporation within the meaning of Section
4 of the Federal Trade Commission Act is one which can only
be resolved upon the basis of the facts of record. Moreover
since this is here a highly contested issue , it appears to us that

determination probahly should not be made except on
the basis of the whole record after it has been closed for the

reception of evidence. The examiner has discretion to so defer


