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The same motion was made to the hearing examiner in the
course of the hearings held on October 19 , 1966. At that time
the examiner carefuny considered this issue and expressed his
concern , among other things , that there is no indication at
what time Mr. Hyatt wi1 be available to participate in the
case. He denied the motion but stated that it was with the

understanding that he wou1d subsequently entertain a motion to

strike any and an of the evidence if it appears to be prejudicing
or endangering any of respondents ' rights. We believe he has
made a sound determination in the matter, making adequate
pJ"vision for the protection of the rights of respondents. Thus

we win accept his recommendation thereon and deny the request
for postponement. Accordingly,

It is oTdend That respondents ' motion to extend time for
filing a consent order be , and it hereby is , denied.

It is further o"dered That respondents' motion for postpone-

ment of hearings be , and it hereby is , denied.
It is further ordered That as to the motion

matter be returned to the hearing examiner for
determination thereon.
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DEVCON CORPORA TIO=' ET AL.

Docket C-607. Order and OpinioJi , Dec. , 1.966

Order denying respondents' request to fIe an interlocutory appeal and
returning the case to hearing examiner for the receipt of additional
evidence on the question of the metallic content of respondcr.t
products.

OPINION OF THE COMMISSIOX

By REILLY Commissione'i'
The Commission on Oc1oher 11 , 1963 (63 F. C. 1034), issued

its consent order herein requiring in relevant part that respond-

ents cease and desist from:

1. (a) esing the words " steel" or " aluminum " or any other .word 01"

words denomirnting metallic substances in brand names to designate , de-

scribe or refer to a produc that consists principally of non-metallic in-
gTcdients: P?' ovided, however That if a product contains a metal1ic sub-

stance in somc form , the percentagf' thereof may be stated,

On October 25 , 1965 , the Commission issued its order to show
cause why the October 11 , 1%3, cease and desist ordcr should

not be modified so that the thrust of the order provision is to
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the meta11e properties of the products rather than to their
metallic content and thus in reJevant part shou1d read as folJows:

1. (a) Using the words Usteel" or I' aluminum" or any other word or

words denominating metallic substances in brand names to designate , de-

scribe Or refer to a product which , after application , does not have the

same physical and chemical properties of metal and of any particular metal

represented: Pr01)ided, hOWeVC1" That nothing herein contained shaH pro-

hibit truthful representations in advertising and labeling of the percentage

of content of any metallic substances in such products.

Thereafter , respondents in their answer fi1ed February 21
1966, requested a full evidentiary hearing on the issues raised
by the Commission s order to show cause , and on April 7 , 1966,

the Commission issued an order directing hearings " . . . for
the purpose of receiving evidence in support of and in opposition

to the question whether the public interest requires that the

Commission s order to cease and desist of October 11 , 1963 (63
C. 1034), be a1tered, modified or set aside in accordance

with the Commission s order to show cause dated October 25

1965.
Evidentiary hearings in response to this order of the Com-

mission have been he1d and the record has been closed by the
hearing examiner.

On ='ovember 23 , 1966 , respondents med with the Commis-
sion a Request for Permission to Fi1e Inter1ocutory Appea1 , pur-
suant to S 3.20 of the Commission s Ru1es of Practice , averring
in substance that the hearing examinC) has erroneous1y confined
the scope of the hearing to a consideration of the sing1e issue
whether the products involved herein after application have the
same physieaj properties of meta1 or of a particu1ar meta1. It is
respondents ' contention that the hearing examiner shou1d have
permitted the introduction of evidence on the question of pub1ic

interest , deception and whether a suitabJe remedy other than
excision of trade names should be provided.

Complaint counsel has opposed respondents' request on a

number of procedural and substantive grounds.
In the opinion of the Commission the hearing examiner s inter-

pretation of the Commission s order directing hearings was un-
duly restrictive.

In directing a hearing to determine "

. . . 

whether the pubJic

intcrest requires that the Commission s order of October 11 , 1963
be altered , modified or set aside in accordance with the Commis-
sion s order to show cause" the Commission implicitly charged
the hearing examiner to resolve the centra1 issue , name1y, whether
after application the products have the same physica1 and chemi-
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cal properties of metal , and any subsidiary issues pertinent there-
to.

Speeifically, although the Commission is charged in the first
instance with responsibility for determining public interest, it
is wholly appropriate to entertain any ,evidence proffered by
respondents on the point suggesting that there is none. Mor--

ench COTpoTation v. Fedeml TTade Commission 127 F. 2d

792 (1942).
Similarly, on the question of deception , while it is not neces-

sary that actual deception be proved, rather that the records

show capacity and tendency to deeeive ChaTles of the Ritz Dis-

tTibutoTs COTp. v. Fedend Tmde Commission 143 F. 2d 676

(1944); Goodman v. Fedeml Trade Commission 244 F. 2d 584

(1957), nevertheless, respondents should not for that reason be

prevented from submitting probative evidence tending to negate
capacity to deceive. Finally, the possibility that this proceeding
may result in the excision of valuable trade names , brands or
designations makes it vital1y important that respondents have

an opportunity to submit whatever evidence they have which
they feel demonstrates that excision is not reasonably necessary

to cure whatever deception may inhere in the trade names.
Fedeml Tmde Comm'ission v. Royed Milling, 288 U.S. 212 (1933) ;
Jacob Siegel v. Federal Trade Commission 327 U.S. 608 (1946).

This matter is before the Commission on an application under
Rule 3.20 for permission to file an interlocutory appea1. As noted
above, the record for reception of evidence has been closed. How-
ever , in the interest of effciency and speed , there seems little rea-
son to insist upon the formal requirement of entertaining an inter-
locutory appeal since the issue involved is clear from the applica-
tion.

Accordingly, an appropriate order directing the hearing ex-

aminer to reopen and receive evidence will issue.

ORDER DIRECTIKG FURTHER HEARING AND DENYING REQUEST
FOR PERMISSION TO FILE IKTERLOCUTORY ApPEAL

The Commission on April 7, 1966 , having issued its order di-
recting hearings on the issues raised by its order to show cause
of October 25 , 1965 , in this matter , and
The hearing examiner in the course of said hearings having

nl1ed that the only relevant issue was whether the products in
question after application have the same properties as does metal
or particular metals , and

The respondents on November 23 , 1966 , having filed a Request
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for Permission to File Interlocutory Appeal from said ruling,
averring that other relevant issues which should have been con-
sidered by the hearing examiner are: (1) whether the proceeding
is in the public interest, (2) whether the trade names in question
are in fact deceptive and (3) whether a remedy other than exci-
sion might not be adequate in curing any deception which might
be present, and

The Commission being of the opinion that the public interest
wilJ be best served by ruling now on the issues raised in the
Request for Permission to File Interlocutory Appeal and that
therefore interlocutory appeal is unnecessary,

It is ordered That respondents' Request for Permission to
File Interlocutory Appeal be , and it hereby is , denied.

It is furtheT ordered That the hearing examiner be, and he
hereby is , directed to reopen the record of these proceedings
for receipt of evidence on issues outlined herein and in the ac-

companying opinion.

THE CARL MFG. CO. ET AL.

Docket 868.9. Order rwd Opinion, Dec. , 1.r66

Order granting respondents ' request for extension of time to Jan. 9, 1967

in ,yhich to file an appeal brief.

DISSEXTING OPINION

By ELMAN Commissioner:
The complaint in this case , issued by the Commission on June
, 1966 171 F. C. 1156J, alJeged that the respondent corpora-

tion misled the public by calling itself a manufacturer when
"ctualJy it manufactured none of the merchandise it selJs. At
the hearing, however , complaint counsel-in direct contradiction
to the information given the Commission when it decided to
issue the complaint-eon ceded that respondent does in fact manu-
facture many of the products it sens. Complaint counsel there-
npon moved to amend the complaint to conform to the evidence
and the hearing examiner granted the motion. As amended by
the hearing examiner, the comDlaint alJeged deception of the
public in that "alJ" of the merchandise sold by the respondent

eompany is not manufactured by it. The hearing examiner found
that the evidence supported the alJegations of the amended com-
plaint, and his initial decision , filed November 1 , 1966 , contains

an order prohibiting respondent from using the word "manu-
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facturer" or any similar word as part of its trade name unless
it also diseloses that respondent is a distributor and assembler
of many of the products it se11s.
On November 15, 1966, the corporate and individual respond-

ents fied a notiee of appea1. On December 12, 1966, their
counsel sent the Commission a letter in which respondents offer
to withdraw their appeal , a110wing the initial decision of the
hearing examiner to become the final order of the Commission

if they are a110wed a period of one year to bring themselves

into fu11 compliance with the order. Their counsel states that
it would take my client that length of time to comply with the

order, because of the fact that a new catalog wi1 have to be
compiled , printed, and distributed. My client wi1 definitely com-
ply with the order , but in view of the above , needs the necessary
time to do so.

This request seems to me to be entirely reasonable. In many
cases the Commission has granted similar requests in order 
avoid unnecessary financial hardship. I see no reason to put
respondents to the burden and expense of an appeal in order to
have their request considered. If respondents do no more than
pursue their statutory right of appeal , more than a year wi1
elapse before any final order could be entered in this case. We
would serve the public interest, and not merely respondents , by
accepting their offer and entering a final order immediately,
with compliance to be fui1y completed by December 19m. 

i,eems most unlikely that the course pursued by the Commission
wi11 produce the same result.

ORDER GRAXTING EXTENSION OF TIME TO FILE ApPEAL BRIEF

This matter is before the Commission upon the reeeipt of a
Jetter from respondents ' counsel , filed December 13 , 1966 , herein
treated as a motion, requesting the Commission to delay the
effective date of the Commission s decision in this matter for
a period of one year, with the understanding that in such a
case respondents wi1 withdraw their appea1.

Respondents werc server! with the initial decision on Novem-
her 9, 1966 , on which date the service of the initial decision
was completed, and on November 15, 1966, respondents filed
their notice of intention to appeal. Lnder 22 of the Commis-
sion s Rules of Practice, respondents ' appeal brief was due to
be filed December 9 , 1966, thirty days after completion of the
serviee of the initial decision. Therefore , respondents are already
in default hecause they have failed to file their brief within
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the time prescribed by the Commission s Rules. Section 3.21 (a)
of the Commission s Rules provides , however, that the failure of
an appe1lant to file a brief within the prescribed time sha1l ex-
tend for ten days the period within which the Commission may
by order stay the effective date of the initial decision or place
the case on its own docket for review and so the initial decision
has not yet hecome the decision of the Commission.

Respondents ' counsel professes a degree of unfamiliarity with
the Commission s Rules of Practice and in the circumstances it

appears that the failure to timely file their appeal brief may
have been unintentional. The Commission , therefore , at this time
wil not hold respondents to be in default for failure to file their
appeal brief. Rather, we wi1l treat respondents ' proposal as in
Jmrt a request for an extension of time for the filing of their
appeal brief, and we wil grant sueh extension so as to preserve
for them this opportunity. Also, in the event the Commission
should decide to issue a cease and desist order herein, it wil
then determine whether or not to require compliance or the

filing of reports of compliance therewith for a period of one
year from the date of this order instead of the usual period
of sixty (60) days from the date of the issuance of the cease

and desist order. Accordingly,
!tis ordered That respondents be, and they hereby are

granted an extension of time within which to file their appeal
brief to and including January 9 1967.

Commissioner Elman dissented and has filed a statement.

ERAL TRANSMISSIO S CORPORATIO
OF W ASHI GTON ET AL.

Docket 8713. OTder, Dec. , 1966

Order denying respondents ' request that it be allo\vcd to take depositions and
serve subpoenas duces tecum upon certain of its competitors.

ORDER DENYING REQCEST FOR PERMISSIOJ\ TO FILE
INTERLOCUTORY ApPEAL

This matter is bef01'e the Commission on respondents ' request
for permission to file an interlocutory appeal from the hearing
examiner s order of December 6, 1966, denying respondents
application for orders to take oral depositions of competitors

accompanied by subpoenas d1.tCCS tec1I?n. In support of their re-
quest, respondents cite the Commission s order of December 1

1966 (p. 1833 hereinJ, denying their motion for suspension of pro-


