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respondent has not stipulated to be bound by the outcome of
those proceedings.

However, respondent also raises questions similar to those
raised in Lehigh Portland Cement Company, Docket No. 8680

relating to the a11eged unfairness resulting from the conduct of
legisJative-type hearings while adjudieative proeeedings are
pending. In Lehigh we noted that these questions appear to be
suffciently substantial to warrant fu11 consideration by the Com-

mission. We , therefore , permitted an interlocutory appeal in that
case and stayed a11 further proceedings pending further order
of the Commission. The same procedure should be fo11owed here.
Accordingly,

It is ordered That:
(1) Respondent's request for an interloeutory appeal is

granted insofar as it seeks review of the examiner s order

denying its motion to dismiss the proceeding on the basis of
a11eged unfairness arising from the Commission s conduct of

hearings on vertieal integration in the cement industry while
this adjudicative proceeding was pending; in a11 other respects
respondent' s request for an interlocutory appeal is denied;

(2) Respondent sha11 have thirty (30) days from the date

of this order within which to fie a brief in support of its appeal;
and upon the filing of such brief by respondent, complaint
counsel sha11 have thirty (30) days within which to file an
answering brief. The Commission wi11 thereafter determine
whether and when it desires to hear oral arguments and the
Secretary wi11 so notify counsel on both sides: and

(3) Pending the Commission s determination of the appeal

respondent' s time to answer and a11 other proceedings before
the hearing examiner in this matter are hereby stayed until
further order of the Commission.

Commissioner MacIntyre not participating.

AMERICAN CYA AMID COMPANY ET AL.
Docket 7211. Order , August 1966

Order reopening proceeding pursuant to a judgment of the United States

Court of Appeals , Sixth Circuit, 363 F. 2d 757 (1966) (8 S. & D. 248),
for a rehearing without the participation of Chairman Dixon and re-
manding case to the Chief Hearing Examiner.

ORDER REOPENING PROCEEDING AND REMAXDING CASE
TO HEARIKG EXAMINER

The United States Court of Appeals for the Sixth Circuit
having issued its opinion and judgment on June 16 , 1966 , vacat-
ing the order of the Commission and remanding the case for
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further proceedings without the participation of Chairman
Dixon; and

Chairman Dixon having decided to withdraw from further
proceedings in this matter;

It is ordeTed That this proceeding be, and it hereby is re-

opened.
It is further ordered That the matter be, and it hereby is

remanded to the Chief Hearing Examiner for assignment to
an examiner to begin expeditious hearings, in accordance with
the Court's opinion , not later than 60 days from the issuance of
this order for the sole and limited purpose of reeeiving the
testimony of Patent Examiner H. J. Lidolf, and of any other
witnesses who have heretofore testified, with respect to " the
issue as to whether Pfizer and Cyanamid made misrepresenta-
tions to the Patent Offce and withheld essential information
thereby deceiving Lidolf into granting a patent which otherwise
never would have been approved.

It is further ordeTed That upon termination of the hearings
thc examiner sha11 within 90 days thereafter enter his initial
decision confined to the issue hereinabove specified which shall be
subject to review by the Commission under Subpart G of Part 3
of the Commission s Rules of Practice.

Chairman Dixon not partieipating.

INLA;\D CONTAII\ER CORPORATIOI\ ET AL.

Docket 7.99,

'g.

Order nnd Opinion , Aug. 2, 1.966

Order denying request of a corrugated box manufacturer of Louisvile , Ky.
hot a party to this case , that Commission reopen proceedings to admit

additional evidence concerning the present competitive status of the

corrugated box manufacturing market in the Louisvile , Ky. , area.

OPINIOJ\ OF THE COMMISSION

Petitioner , Independent Boxmakers, Inc. , Louisvi11e, Kentucky,
a company not a party to the original proceeding in this matter
has requested that the Commission reopen the proceedings for
the purpose of holding hearings to " co11ect current data concern-
jng the productive capacity, sales structure , and competitive
status" of the Lousiville corrugated box manufacturing markct,

1 According to tlw petition , Independent Boxmakel's, Inc. , is one of eight cOl'UR"ated box
maIlJfactul'el's located in the Louisvj,j" arca. Ol'iginaJly organiz€d as a sheet plant, it has
subsequ€ntly pu,.rha ed a corrugator and ha an € timate(l capacity of approximately 300

milJion SQua1'e feet of corrugated board per year, Its curreJ1t approximate volume is 120
milJiuJ1 square floet pCJ' year.
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It is the petitioner s position that the Commission s Modified

Order of March 1 , 1966, (69 F. C. 201 J ' is destrnctive of

competition and that it was entered without a full understand-

ing on the part of the Commission of either the past or present
competitive realities of this market. Petitioner asks that the

Commission, after holding the requested hearing, formulate a
different order " . . . effectuating the purposes of the Act
(Section 7 of the Clayton Act as amendedJ and enhaneing com-
petition in the Louisvile market." Commission counsel have
opposed the instant petition. Respondents have not answered.

There is no provision in the Commission s Rules of Practice

which permits one who was not a party to the original pro-

ceeding to petition for the reopening of that proceeding. How-

ever, the Commission may reopen a proceeding S'ua, sponte after
the decision has beeome final when it is of the opinion that
changed conditions of law or fact, 01 the public interest so re-
quire. Rules of Practice, pal'. 3.28(b) (1). Presumable the instant
petition is a request that the Commission exercise this power.
While not conceding that a petitioner who was not a party to
the original proceeding has standing to make such a request
the Commission wil nevertheless eonsider whether either of
the above prerequisites for reopening a proceeding exists.

The petition sets forth the l)jescnt productive capacity of
each corrugated box manufacturer located in Louisville , the total
productive capacity of the Louisville market, and the current

demand for corrugated box in this market. On the basis of these
figures, petitioner calculates that the demand constitutes only
37 percent of the present productive capaeity. The petition then
states that 25 percent of the corrugated eontainer requirements

of the Louisvile market are being supplied by firms located
outside Louisvile , and alleges that two additional corrugated
box manufacturers will soon establish plants in Louisville. The
eonc1usion that the Commission s Modified Order is anticompeti-
tive is predicated upon petitioner s belief that the formation of
stil another manufacturer, as required by the Commission,

must inevitably result in the diversion of business from estab-
lished manufacturers , such as the petitioner , and may result
in the elimination of one or more of these competitors from the
market.
The Commission does not think that the facts recited by

'The Final Ol' d,,!' , issued July 31 , 1964 fj6 F. C. 329). required JnJand Container COI'-

poration to dive t itseJf of aJl stock and a sets of General Box Company. The Modified Order,
issued March 1 , 1966 , requires Jnland to est.bJish in Louisvine a corrugated container manu
facturer and to guarantee such concern adequate financing, certain necessary raw materials,
and initial cuswmer business.
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and Deception as to the Leather Content of Waist Belts ap-
pJied to their business, (b) that the origina1 investigation was

unfair because assertedJy there was no opportunity for them for
a hearing at the investigational stage , and (c) that the Commis-
sion has not taken similar action against eompetitors ; and

The Commission having determined that respondents have
made no showing that they have been denied an opportunity for
a fu11 and complete hearing in this matter or tbat there was

any unfairness in any action or procedure fo11owed by the Com-
mission either as to the individual action against respondents
or as to the Commission s industrywide regulations applying to
a11 members of the industry and that they have not shown, as
a basis for their request, that there have been any changed
conditions of fact or Jawor that the public interest requires the
reopening and setting aside of the order requested:

It is OTdcred That respondents ' petition to reopen this pro-
ceeding and to set aside the order to cease and desist issued
September 16 , 1964 , be , and it hereby is , denied.

KATlONAL DAIRY PRODUCTS CORPORATIO.\

Docket 7018. Order , Sept. 1.9, 1.966

Order denying respondent' s request for reconsideration of the Commission
order of July 28, 1966 , page 79 herein , on the grounds that only two
of the three participating Commissioners voted to issue the order. Re-
spondent contends that an order of the Commission must be supported
by three members.

ORDER DENYIXG RESPO"DENT S PETITJON FOR RECONSIDERATION

Respondent , by petition filed August 31, 1966, has requested
the Commission to reconsider its decision issued herein on July

, 1966 , p. 79 herein. Counsel supporting the compJaint has filed
an answer in opposition.

Three of the five members of the Commission , constituting
" quorum for the transaction of business under S 1.7 of the
Commission s Rules of Practice, participated in the decision in
this matter , with two of the participating Commissioners con-
curring in the decision, including the opinion , findings and fina1
order.

In support of its petition , respondent relies on the ruJing of
the court in Flotil PI'od"cts , Inc.

,' 

that an order of the Commis-
Flotill P'TUdNct8, Inc. v. Federal Trude COmmil!810n ;;.'i8 F. 2d 22.4 (9th Cir. 19(6), afjirm-

ai1ct lIpheld 011 TchNJ.IJ19. (Al.gust 1. . 1966)


