
1770 FEDERAL TRADE COMMISSION DECISIONS

sider whether the proof offered by respondent in support of
its meeting competition defense met the basic requirements of
the Staley decision ' hecause that issue had not been raised be-

fore it.
The Commission has carefu11y examined the record in this

matter to determine whether respondent's petition relates to

new questions raised by the decision or final order and has
concluded that it does not. As to the first contention, the Com-

mission did not hold that respondent had the burden of proving
the avaiJability of lower prices , but, to the contrary, sustained
the hearing examiner s finding that " . . . irrespective of the
question of who has the burden, counsel supporting: the com-

plaint has introduced clear and eonvincing: evidence disclosing
that the g:ranted lower prices to the large chain purchasers
located on ' California Street' were not available to the unfavored
purchasers. " (Initial Decision , p. 238. ) "'or is there any basis
for respondent's second contention. The hearing examiner inter-
preted the instructions of the 9th Circuit Court in its remand of
this case as requiring a determination of the question whether

respondent was engag:ed in meeting an equal1y low price of a
competitor within the meaning of the proviso to Section 2(b)

(Jnitial Decision , p. 225). In its appeal from the hearing exami-
ner s rej ection of its Section 2 (b) defense on this issue respond-
ent relied on Steeley as a decision "

. . . 

wherein the Supreme

Court has established standards to test the suffciency of evid-

ence to estab1ish the defense of meeting competition in good
faith.

" ,

Inasmuch as respondent's petition does not indicate that the
Commission s decision or order raised new questions which re-
spondent had no opportunity to argue

It is ordered That the respondent' s petition be , and it hereby

, denied.
Commissioner Elman dissenting.

THE CROWELL-COLLIER Pl:BLlSHI",G COMPAKY ET AL.

Docket 7751. Onler and Opinion , Sept. 30 , 1.966

Order reopening proceedings and remanding case to hearing examiner for

the taking of additional evidence and for him to certify record and
findings.

Federal TTude Comm1 88ion A. E. Staley Mfg. Co. 324 U. S. 746 (1945)

Openin" Brief on Appeal of Respondent Tri-Valley Packing Association , a corporation

, p.
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BY MAcIKTYRE C01nmissio.ner:
I do not agree with the action of the majority providing, as

it does , for the remand of this case. The proceeding has been
too lengthy to this date. The complaint was issued in January
1960-neady seven fu11 years ago. The action by the majority
insures that a substantial additional period wi11 be added before
the case can be terminated.

It seems to me that justice, not only for the respondents but
for the public who has an interest in this proceeding, demands
a decision as promptly and appropriately as possible. These pro-
longed proceedings somehow must be brought to an end. Is it
justice to the respondents to have to indefinitely operate under
the cloud of this Jitigation ' After a11 this time , do they not have
a right to an expeditious disposition of the charges against
them ? I think they do , and to me it is neither proper nor just
to assign ths matter back to a hearing examiner for what wi1
surely be a long, extended proceeding.

Fairness and due process are vital rights and should not be

8-bridged. It is far more fundamental to the achievement of fair-
ness and due process to provide these rights with equitable re-
sults to a11 concerned in substance rather than to pretend to be

doing that in form. Excessive legaJistie and technical form as-
sertedly provided in the interests of fairness and due process
may not enhanee the substance of those rights and may we11

deny the substance of those rights to parties of interest in 

proceeding such as this. For example, here the consuming public
is vitally concerned and is entitled to an expeditious and ap-
propriate conclusion of this matter. Any denial of the substance
of those rights is also a denial of due process.
I suggest that the Commission could fairly determine the

narrow issue posed by the majority without the lengthy proceed-
ing here directed. The Commission could grant the respondents
an opportunity for a hearing on this narrow issue without the
necessity of a remand. Perhaps the issue could be resolved during
a hearing of less than one day. The majority, however , wi1 have
none of this. Instead, here is a direction for a lengthy proceed-

ing which wi11 consume months of elapsed time.
The Commission at times has been criticized for its asserted

inabiJity to move and to get things done and the most scathing
of this criticism has come from some of those at the Commission.

Too often one of the members of the Commission and others
have complained that the Federal Trade Commission is a fit
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article for a museum. Some of this criticism is directed against
prolonged proceedings and ineffectiveness. To take part in this
action of the majority is to help this criticism. I wi11 not be so
obliging.

I dissent

NOTICE OF REMAND

Whereas, it appears that respondent P. F. Co11ier & Son
Corporation, a whol1y owned subsidiary of respondent Crowe11-
Co11ier Publishing Company, was dissolved at 01' about the end
of December , 1960, subsequent to the issuance of the compJaint
herein, and that another whol1y owned subsidiary of Crowe11-
Co11ier PubJishing Company, namely, P. F. Co11ier , Inc. , was
organized by Crowel1-Co11ier Publishing Company on or about
January 1 1961; and

Whereas , the Federa! Trade Commission on September 30 , 1966,
issued its ol'dcr reopening this proceeding and remanding it
to the hearing examiner for t.he purpose inteT aria of determin-
ing \vhether said P. F. Collier, Inc. , a corporation with its
principal offces located at 640 Fifth Avenue , New York , New
Yark , is in fact the successor to respondent P. F. Co11ier & Son
COl')Qration , continuing the same business enterprise in a new
corporate form and thereby should be subject to an order should

one be issued herein:
It 'is ordered That a copy of said order and the accompanying

Commission opinion be served upon P. F. Co11ier , Inc.
It is fw.ther ordered That said corporation he afforded the

opportunity to participate in the taking of Jurther evidence in

this matter and presenting any evidence or argument which it
may desire , in reply to the evidence and argument that may be
introduced by eounsel supporting the complaint.

ORDER REOPEXING PROCEEDING AND REMANDING CASE TO
HEARING EXAMINER"

The Commission having determined that this matter should
be rcopened to the extent set forth in the accompanying opinion
(p. 100" hereinJ and that determination of certain issues in
this matter should be reserved until the hearings on remand
have been completed: 

It is ordeTed That the proceeding be, and it hereby is , re-
opened for the limited purpose set forth in the accompanying
opinion.

It is further ()jdered That the matter be, and it hereby is

Now known as Crowell ColJjej" and Macmillan , Inc'
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remanded for further proceedings in accordance with the ac-
companying opinion.

It is further ordered That the hearing examiner , upon comple-
tion of the said hearings , sha11 certify the record with his find-
ings to the Commission for final disposition of the proceeding.

Commissioner MacIntyre dissented and has filed a dissenting
opinion. Commissioner Elman also dissents.

MONTGOMERY WARD & CO. , IICORPORATED

Docket 8617. Order , Sept. 30, 1966

Order denying respondent' s petition for reconsideration of the Commission
decision and order dated Ju1y 26 , 1966, page 52 herein, on the ground

that the Commission failed io consider respondent's argument that the
proceeding was not in the public interest.

ORDER DENYING RESPONDENT S PETITION FOR RECONSIDERATION

Respondent Montgomery Ward & Co., Ineorporated , has filed
a petition pursuant to Sections 3.25 and 3.27 of the Commission
Rules of Practice for reconsideration of the Commission s decision
and order herein dated July 26 , 1966 , page 52. In support of this
petition respondent contends that the Commission in its opinion
faiJed to consider respondent's argument that the proeeeding
was not in the " ;:ublic interest" or to take into account certain
admissions of fact al1egedly made by complaint counsel.

Rule 3.25 requires that any petition filed thereunder "must
be confined to new questions raised by the decision or final order
and upon which the petitioner had no opportunity to argue be-
fore the Commission." Both issues which respondent now urges
were not considered by the Commission were in fact raised by
espondent during the hearing and argued at length by respond-

ent in its brief on this appeaJ (pp, 1-2; 24-31) and in oral argu-
ment (Tr. 10- , 21- , 26).

Respondent' s first argument that the proceeding is not in the
pubJic interest is based on its c1aim that respondent's a11eged

voluntary compliance with the Commission s Guarantee Guides

makes the issuance of an order unnecessary. The authorities are
legion that the Commission may in its discretion, as it has in

this case, determine that the public interest requires that a cease

and desist order must issue to ensure that a practice i11ega11y

engaged in in the past wil not be resumed in the future by

espondent once it has shaken the Commission s "hand from its
shoulder. Sears , Roebuck Co. v, C" 258 F. 307, 312


