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LEHIGH POR.TLA:\D CEMK\TT COMPANY

Docket 8680. Onlet' and Opinion, Ap"r. 19G'l

Order denying respondent' s motion that complaint be dismissed or suspended
on grounds that Commission s broad survey of cement industry prejudices
respondent' s right to a fair hearing.

OPINION OF THE COMMISSION

The hearing examiner has certified to the Commission respond-
ent' s motion to dismiss the complaint or suspend the proceeding
wit.h the recommendation that the motion be denied. Respondent'
motion presents essentially the same arguments which it has mnde
to the Commission in support of bvo prior motions in this case. In
our opinion of February 6, 1967 (p. 1618 herein), denying re-

spondent' s motion to vacate the complaint herein , we rejected its
claim that the Commission acted improperly by conducting a gen-
eral industl'ywide inquiry into vertical n1ergers in the cement
industry while the complaint against respondent W 1S pending. We
made clear in that opinion that the background information ac-
quired by the Commission as a result of its broad survey of vertical
mergers in the cement industry would in no way prejudice respond-
ent's right to a fair hearing and decision. \Ve ::1.1so said in that

opinion, and \ve reiterate here , that the burden of proving the
allegations of the complaint remains \vith complaint counsel , and
that adjudication by the hearing examiner and the Commission
will be made on the record , in accordance with due process and
the Administrative Procedure Act. \Ve s e no reason either to
dismiss the complaint or to suspend this proceecling. Accordingly,
respondent' s motion is rlenied in its entil'ety.

Commissioner ::laclntyre did not participaie.

ORDER DEXYI)/G MOTIOJ\ TO DISMISS COMPLAINT

lJpon consideration of the hearing exmniner s certification of
respondent' s motion to dismiss the complaint or suspend this
proceeding, and fol' the reasons set forth in the accompa:rying

opinion of the Commission
It is ordered That respondent's motion be , and it hereby is

denied.
Commissioner JTacIntyre not participating.
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WINN-DIXIE STORES , INC.

Docket C-l110. 01'de1' and Opinion , AP1' , 1967

Order denying Yfospondcnt's petition that this proceeding be reopened and the
order modjfied.

OPINION OF THE COMMISSION

This matter is before the Commission upon respondent' s peti-
tion , filed February 17 , 1967 , requesting modification of the order
which issued on September 14, 1966 (70 F. C. 611J.

The order provides "that for ten (10) years from the effective
date of this order , respondent shaJJ not, without the prior approval
of the Federal Trade Commission , make any acquisition , directly
or indirectly, of any retail food 01' grocery stores in the United
States." This order is based upon a consent agreement which pro-
vides , in part, that "* * ,', (IJ n the event that the Federal Trade
Commission issues any Order or Rule \vhich is less restrictive than
the provisions of this Order , in any proceeding involving mergers
or acquisitions by a grocery store chain , then the Commission shaJJ
upon the application of respondent , pursuant to Rule 3.28 of the
Comnlission s Rules of Practice, reopen this proceeding in order to
make v.rhatever revisions , if any, are necessary to bring the restric-
tions imposed upon respondent herein into conformity with those
imposed upon its competitors.

Respondent contends that the Commission s statement setting
forth its "Enforcement Policy With Respect To Mergers In The
Food Distribution Industries " dated January 3 , 1967 , constitutes
an order or rule within the meaning of the provision in the consent
agreement. It argues that the stated policy is less restrictive than
its order and that therefore the ol'der should be modified to in-
corporate three announced enforcement criteria. In substance , the
requested modification would permit respondent to ll1ake certain
types of food or g'i'ocery store acquisitions without the prior ap-
proval of the Commission.

In answer to this petition , the Chief, Division of ?\1ergcl's , 1'e-

quests that it be denied for the reason that the desired modification
does not require that a future acquisition meet each of the three

criteria , as specified in the policy statement. However , he further
states that wcre respondent to indicate its willingness to conform
its proposed modification to this requirement the staff would not
oppose the petition. In its reply, filed March 22 , 1967 , respondent
agrees to amend its petition to meet the staffs objection.

It is the Commission s position that modification of the order is
not warranted on the grounds of the stated enforcement policy.
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In the first place , it is very doubtful that the policy statement
constitutes an "Order or Rule * . * in any proceeding involving
mergers or acquisitions by a grocery store chain " within the
language of the provision in the consent agreement.

More importantly, even if the enforcement policy could be con-
sidered such a "Rule " it is not li less restrictive" than respondent'
order upon any grocery store chain. The statement does not itself
impose any restrictions. The purpose of the policy statement is to
set forth the Commission s intentions as to future actions with

respect to mergers in the food distribution industries and to
describe what actions wi1 likely be taken. With respect to the three
criteria which respondent would have us ineorporate in its order
the policy statement simply points out that mergers satisfying
these criteria do not ordinarily require specific Commission re-
view. This does not constitute permission to any competitor to

make acquisitions fulfil1ing these criteria either with or without
prior Commission approval. Any restrictions that may be imposed
on competitors with respect to obtaining Commission approval
prior to making an acquisition must result from a proceeding
involving those competitors and not from the policy statement.

Final1y, the fal1acy inherent in respondent' s argument that the
enforcement policy is less restrictive" than its order is best re-
flected in its requested modification. Respondent asks to be relieved
of obtaining prior Commission approval for certain c.ategories of
acquisitions. Hmvever , it is obvious that if there were any sub-
stance to respondent's argunlent , modification would extend to
relief from prior approval for all acquisitions since the enforce-

ment policy does not require prior Commission approval for any
acquisition.

We do not bejieve that the language of the proviso can be so
construed as to require modHication of the order here on the basis
of a policy statement which , in fact , merely articulates the stand-
ards the Commission intends to fol1ow in dealing with future
mergcrs in the food distribution industry.

For the foregoing reasons , respondent' s petition is denied and
an appropriate order wi1 be entered.

Commissioner Elman did not. concur

ORDER DENYING PETITIO:- FOR MODIFICATIO); OF FINAL ORDER

This matter having come before the Commission upon respond-
ent' s petition , filed February 17 , 1967 , requesting that this proceed-
ing be reopened and that the order issued on September 14 , 1966
(70 F. C. 611J, be modified; and
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The Commission , for the reasons stated in the accompanying
opinion , having determined that the petition should be denied;

It is ordered That respondent's petition , tiled February 17,
1967 , be , and it hereby is , denied.

Commissioner Elman not concurring.

BEST & CO. , INC.

Docket 8669. Ordc1' ApT. , 1.67

Ordcr denying remand but directing parties to explore possibility of stipu-
lating matters in respondent's motion for remanel.

ORDER DENYING ilOTIOK FOR REMAND A;\D EXTENDING TIME FOR
FILING ApPEAL BRIEF

This matter is before the Commission on respondent's motion
for an extension of time within which to perfect its appeal and its
motion to remand. The Commission has determined that the motion
for remand should be denied. It is of the view that counsel may be
able to stipulate with respect to a1J or most of the facts which
respondent wishes to addnce on the transfer of certain assets to
the JiIcCrory Corporation. Accordingly, the Commission wm direct
counsel for both sides to explore the possibility of a stipulation
with respect to these matters. In the event counsel are unable to

stipulate with respect to any or a1J of the matters al1eged in re-
spondent' s motion for remand , the respondent may fie affdavits
to cover those points not agreed to in the stipulation. The Com-
mission wi1J consider a stipulation , if any, entered by counsel and/
or respondent's affdavits on these points in connection \vith re-

spondent' s appeal. Accordingly,
It is ordered That the motion for remand be , and it hereby is

denied.
It is jurther urdeTed That counsel for both sides be , and they

hereby are , directed to explore the possibility of stipulating with
respect to any or al1 of the matters a1Je!;ed in respondent' s motion
for remand.

It is JUTther oTdeTed In the event that counsel are unable to

agree on a stipulation covering any or al1 of the points al1eged in
respondent' s motion for remand that respondent be , and it hereby

, authorized to file affdavits \vith respect to those points not so
covered, and that complaint counsel be authorized to tile reply
affdavits.


