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AMERJCAN HOME PRODUCTS CORPORATION

Docket 86.41. 01'deT , Jan. , 1%7

Dreier extending time fer filing reconsideration petition from January 24 to
February 6 19G7 , and extending- time for filing review petition in Court

of Appeals from March 6 to March 17 , 1967.

ORDER GRANTI.'G RESPONDEN' S MOTION FOR EXTENSION OF TIME
WITHIN WHICH TO FILE PETITION FOR RECONSIDERATION OF COM-

MISSION ORDER AND FOR RELATED RELIEF

Resp(J1dent American Home Products Corporation has moved
by its counsel for an order extending for a period of ten days the
time for filing of a petition fo)' reconsideration of the Commission
Order dated December 16 , 1966 (70 F. C. 15241. and staying the

Comlnission s Order so that the time for filing a petition for review
in the Court of Appeals may also be extended for a period of ten
days.

In his supporting affdavit respondent's attorney stated that he

was seriously injured in an automobile accident last October , has
only recently returned to his offce and stil1 has not recovered his
Iul1 strength and that he is required in addition to the instant
matter to devote considerable attention to two other pending mat-
ters. In our opinion rC2-pondent's request for this short extension

of time is reasonable in the circumstances and should be granted.
Accordingly,

It is ordwf'ed

(1) That respondent's time for filing a petition for recon-
sideration of the Commission s Order dated December 16

1966 , be and it hereby is extended from January 24 , 1967 , to
and including February 6 , 1967; and

(2) That the date of service of said Order shaH be deemed
to be January 16 1967, instead of January 4 1967 , thus toHing
the running of the statutory time period for filing a petition
for review in the Court of Appeals , from March 6, 1967 , to
and including March 17 , 1967.

GROVE LABORATORIES , INCORPORATED

Docket 8643. Ordc1' , Jan. , 196'7

Order denying respondent' s motion that hearings in this case be reopened.

ORDER DENYI.'G RESPO"'DK\' S 2VIOTION TO REOPEN HEARINGS

Respondent has moved for an order reopening the hearings

herein before the hearing examiner for the purpose of presenting
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evidence relevant and material to the issue of whether the Com-
mission should inc1ude in any final cease and desist order to be
issued herein a prohibition against disseminating or causing the
dissemination of any advertisement in connection with the offering
for sale , sa1e or distribution of any drug within the meaning of the
Federal Trade Commission Act which misrepresents directly or by
imp1ication the effcacy of such drug. In its motion papers re-
spondent states that this issue was "suggested for the first time by
the Commission in its decision In the MatteT of American Home
PToducts Corpomtion , Docket 8641" (70 F. C. 1524J.

We cannot agree with the premise of respondent' s claim-that
the scope of the order which may be entered by the Commission
herein was not at issue in the case unti the Commission s decision

in the American Horne Products case. The order issued by the
Commission in A1nerican Hmne Products ,vas formulated pursuant
to the estab1ished principle that the Commission has "wide discre-
tion in its choice of a remedy deemed adequate to cope with the
unlawfu1 practices (Jacob Siegel v. Fedeml Tmde Commission
327 U. S. 68 , 611 (1945J). The American Home ProduGts decision
in no way represented a departure from existing law. Thus re-
spondent herein has or shou1d have been aware from the inception
of this proceeding of the Commission s "wide latitude for judg-
ment" (id. p. 613) in se1ecting an appropriate form of relief , and
it had ful1 opportunity to introduce at the hearing be10w any evi-
dence relevant to the scope of the order. Therefore, there wou1d

appear to be no necessity for the reopening of this proceeding. This
does not preclude respondent from making any argument it wishes
to make with regard to the scope of the order which may be en-
tered in this case.

Accordingly, it is hereby
Ordered That respondent's motion be and it hereby is denied

in its entirety.

ASSOCIATED MERCHANDISING CORPORATIOK ET AL.

Docket 8651. 01'deT , Feb. , 1967

Order denying complaint counseJ's request to file an interlocutory appeal from
hearing examiner s granting of respondents' application for depositions

and issuance of subpoenas duces tecum.

ORDER DENYI G REQUEST FOR PERMISSION TO FILE INTERLOCUTORY
ApPEAL

This matter is before the Commission upon the request of com-
plaint counsel , pursuant to S 3.20 of the Commission s Rules of
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Practice , for permission to file an interlocutory appeal from the
hearing examiner s order filed January 9 , 1967 , granting respond-
ent' s applications for depositions and the issuance of subpoenas
duces tecum. Respondents have filed an answer thereto opposing
such request.
The Commission, on October 13, 1966 , issued an order in-

structing the examiner , upon making such provisions as he deemed
necessary to assure respondents an opportunity for future discov-

ery in the circumstances mentioned , to "direct the respondents to
commence, as soon as possible, their pretrial submissions and
procedures as ordered in Prehearing Order X o. 1." The examiner
thereafter , on October 20 , 1966 , filed an amendment of Prehearing
Order No. , ordering the filing by respondents of itemized pretrial
submissions. Respondents thereupon filed a submission pursuant
to the examiner s order and an application for depositions and the

issuance of subpoenas duces tecum involving the ten " resources
or suppliors designated by complaint counsel in response to Item
1 (a) of the original Prehearing Order No. 1.

Complaint counsel , in their request for permission to file inter-
locutory appeal , state that the order of the hearing examiner per-
mits respondents to depose and to obtain documents from the
principal suppliers they intend to rely on to prove price concessions
in asserted violation of Section 2 (a) of the Clayton Act and that
the taking of the depositions win be to a large extent a duplication

of the trial of the case. We do not believe , however , complaint
counsel have suf!iciently demonstrated they can show that the hear-
ing examiner has erred in granting respondents ' application. The
hearing examiner , as has been noted in prior matters , has broad
discretion in discovery proceedings. American Brake Shoe Com-
pany, Docket No. 8622 (order issued September 1, 1965) (68

C. 1169J. The examiner , in this instance , has based his order
upon a finding of a showing of good cause by the respondents and
we have no reason to dispute this finding.

While complaint counsel has file- a reque t under Rule 3, , it should be pointed out that
since the matter concerns a ruling by the examiner on a request for issuance of subpoenns,
direct appeal to the Commission CODld have been taken pursUilDt to 17 of the Rule . See
American Brake Shoe Company, Docket 1\0. H622 (onler i sued September 1 , H)6 ) 168 F
11691. and Erst Co. , Inc. Docket No. 8669 (order issued. June 28, 1966) (69 F. C. 11991.
"Respondents. in their submission , state that they arc now "prepart'd to begin their pretrieli

discovery lJY ta;'ing depositions sug"ested by the Commission " and wil subsern.;rcr.tly " be able
to comm€n1'e the other discovery sD"",est€d in the Commission s order," This we believe con-
cerns a misconstruction on the Commission s Octoher 13. 1%6 , ruling. The opinion there.
while discussing- respondent ' apparent discovery needs which espondent themselves had
prevjously suggested , make no determination thflt ,' cspondents are ,,,quil'cd to or EhouJd engC!,,
in certa:n ctjs ovcry procedu es or in any procedure not covered by Prehearing Order No. l.
This is clear from the precise terms of the Commission s o)'ler directing the commencement of
pretrial procedDres. Respondents must justify each reqUf' t and ail requests for pretrial di;;-
covery in accordance with the Commission s Rules and we believe that is what the examiner has
required on the application here invoJvE'd.
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The examiner, of course , must be vigilant and n.rn1 in pre-
venting any abuse of the Commission s procedures. The Commis-
sion s Rule on depositions (s 3. 10 (a)) reads in part:

Such order Cas to a deposition) may be entered upon a showing that t.he

deposition will constitute or contain evidence relevant to the subject matter
involved and that the taking of the deposition "will not result in any undue
burden to any other party 01' in any undue delay of the p1"oceeding. 

. . .

(Emphasis supplied.

As the Commission pointed out in 'Topps Che1ving Gu?n, Inc.

Docket ,"0. 8643 (order issued July 2, 1963) (63 F. C. 2196

2198J;

. . . care must be taken that depositions are not substituted for continuous
hearings required by these Rules and that they are not used as a means to

delay the disposition of the proceeding. .

There is no indication here that the examine)' will not follow the

letter and the spirit of the Commission s Rules and prevent any

misuse of the pretrial discovery procedures.

In the circumstances , we do not believe that complaint counsel

have justified their req,-lest for permission to file an interlocutory
appeal as provided for under S 3.20 of the Commission s Rules.

Accordingly'
!tis ordci'('d That the request of compJaint counsel for permis-

sion to fiJe an interlocutory appeal from the hearing examiner
order granting respondents ' application for depositions and is-
suance of subpoenas duces tecum , filed .January 9 , 1967 , be , and it
hereby is , denied.

LEHIGH PORTLAND CEMENT COMPANY , Docket No. 8680
MARQUETTE CEMENT MANUFACTVRING COCilPANY

Docket No. 8685

MISSISSIPPI RIVER FUEL CORPORATJOK , Docket No. 8657

O-rdC1' S and Opinion, Feb. G , 1,97

Orders denying respondents ' motions to vacate complaints and remanding
proceedings to hearing examiner for heal"ings.

OPI IOj' OF THE C()MMISSIO

BY ELMAN C01n1nissioner:

In each of these three separate cases , in which the Commission
issued complaints alleging violations of Section 7 of the Clayton
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Act, as amended ' the respondents have filed motions to dismiss
or suspend the proceedings. Since these motions raise the same

questions , they wil be dealt with in a single opinion.
On April 22 , 1966 , the Commission announced that it would hold

a public hearing for the purpose of developing a general enforce-

ment policy with regard to vertical mergers in the cement industry
(Appendix A). The hearing was held on July 11- , 1966; and on
January 3 , 1967 , the Commission issued a Statement of Enforce-
ment Policy with Respect to Vertical Mergers in the Cement In-
dustry (Appendix B).

In essence, the respondents assert that the Commission acted
improperly, and denied them a fair hearing, by conducting a gen-
eral industrywide inquiry into vertical mergers in the cement in-
dustry while these particular complaints were pending.

As appears from the Commission s Statement of Enforcement
Policy:

The Commission early became concerned with vertical mergers in the cemcnt
industry in the course of carrying out its statutory duties in the enforcement
of the antitrust laws. Complaints \yere issued at the outset initiating a series
of adjudicative cases. The ' trend of acquisitions , however , continued. By the
end of 1965 no fewer than 40 ready-mixer! COllCl'ete cOml)anics had been
acquired by leading cement companies , while several large ready-mixed com-
panies had entered into the manufacture of cement, Many cement companies
had indicated that while they were opposed to this development , they might
be forced in the future to acquire major customers to protect their outlets
from further foreclosure. Various segments of the industry l' equested the
Commission to clarify, as soon as possible , the legal status of such mergers.
The Commission , therefon: , detel' mined to consider the problem on an industry-
wide basis to determine \",hether its cunent approach to vertical mergers 
these industries was correct and effective, or whether it should be supple-

mented. (Pp. 1-

The Statement sets forth certain criteria which will be followed by
the Commission in identifying those vertical acquisitions in the
cement industry which ,vill receive the Commission s immediate

attention and , if the facts should so warrant, will result in the
issuance of complaints challenging their legality. These criteria
have been promulgated as part of a general enfoTceTnent policy for

the guidance of the staff and of industry members and their coun-
sel , who might othenvise be uncertain of the Commission s en-

forcement intentions in this area. The Statement. pointedly
emphasizes , however , that " the issues in any proceeding instituted
by the Commission will be decided on the merits of that ease.
(P.
1 The comp:aint in Lehigh Portland Cement \ViiS issued on April 1 , 1066, in ilJarrlllette Ce"'el1t

Mannfactltrino Compan'!, on ),!ay 20 , 1966; nd ir. Mississippi Rirer Fllel CorpruatioJI

JanuR!'y 22 , HJ6S.
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In conducting a general study of vertical mergers in the cement
industry, and publicly announcing its enforcement policy with

respect thereto , the Commission has carried out its statutory ob-
ligation "to develop that enforcement policy best calculated to
achieve the ends contemplated by Congress and to allocate its
available funds and personnel in such a way as to execute its policy
effciently and economically. (Moog IndustTies v. l'edeml Tmde
Commission 355 U.S. 411 , 413. ) Respondents seem to be contend-
ing that the Commission, in order to formulate such a general

enforcement policy, was compelled to declare a moratorium on
bringing or continuing with Section 7 cases in this area-and , in
practical effect , to immunize from challenge under Section 7 any
acquisitions involved in complaints pending before the Commis-
sion. Hmvever , considerations of fairness and etrcient administra-
tion of the law require no such extraordinary result.

Respondents proceed on the premise that the background in-

formation which has been acquired by the Commission as a result
of making a broad survey of the problem of vertical mergers in
the cement industry will prejudice the adjudication of particular
cases. The premise is erroneous. It has not heretofore been thought
that the expertise of an administrative agency constitutes a gTound

for challenging' the fairness of its decision-making process. On
the contrary, federal agencies have a duty to bring such expertise

based on their accumulated knowledge and experience , to the con-
sideration of particular cases. Republ1c Aviation Corp. v. NLRB
324 U.S. 793. Wise enforcement policy cannot be formulated in a
factual vacuum. The determination of what cases , or kinds of cases
to bring is a crucial part of the administrative process. An agency
must exercise sound discretion in such regard , and its discretion

must be 'informed. By informing itself on the competitive problems
raised by vertical acquisitions in the cement industry as a basis
for determining the general enforcement policy it should pursue
in this area-the Commission has in no way prejudiced any par-
ticular cases , whether pending or brought in the future.

Contentions similar to those made here were rejected by the
Supreme Court almost twenty years ago in Fedeml Trade Com-

mission v. Cement Institute 333 L.S. 683. One of the respondents
in that case argued that the Commission was prejudiced and biased
against the Portland cement industry generally, had prejudged the
issues before it , and that the industry and the respondent could not
receive a fair hearing. In support of its charges , the respondent
introduced copies of Commission reports made to Congress or to
the President , as required by Section 6 of the Federal Trade Com-
mission Act. The Court stated that the reports, and testimony
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given by members of the Commission before Congressional com-
mittees , made clear that at least some members of the Commission
were of the opinion that the basing point system under attack was
unlawful. The language of the Court in response to this argument
is directly applicable to the issues raised here:
Yet if Marquette is right , the Commission , hy making studies and filing re-
ports in obedience to congressional command , completely immunized the prac-
tices investigated , even though they are "unfair " from any cease and desist
order by the Commission or any other governmental agency.

There is no \vanant in the Act for reaching a conclusion which '.vauld thus

frustrate its purposes. If the Commission s opinions expressed in congres-

sionally required reports would bar its members from acting in unfair trade
proceedings , it would appear that opinions expressed in the fust basing point
unfair trade proceeding would similarly disqualify them from ever passing
on another, See United States v. M01' gan 313 U.S. 409. Thus experience ac-
quired from their \\' ol' k as commissioners would be a handicap instead of an
advantage, Such 'was not the intendment of Congress. For Congress acted on
a committee report stating: "It is manifestly desirable that the terms of the
commissioners shall be long enough to give them an opportunity to acquire the
expertness in dea1ing with these special questions concerning industry that

comes from experience. " Report of Committee on Interstate Commerce, No.
597 , June 13 , 1914 , 63rd Cong 2d Sess 10-11. 333 U.S. at 701-02.

See aJso l'nngbuTn 

where the court stated:
C.AB. 311 F. 2d 349 (lst Cir. 1962),

Upon examination of the foregoing cases , we cannot say that the mere fact
that a tribunal has had contact with a particular factual complex in a prior

hearing, or indeed has taken a public l)osition on the facts , is enough to place
that tribunal under a constitutional inhibition to pass upon the facts in a
subsequent hearing. 'Ve believe that more is required. Particularly is this so

in the instant case where the Board's prior contact \vith the case resulted

from its follo\ving the Congressional mandate to investigate and report the
probable cause of all civil air accidents. If we were to accept petitioner
argument , it would mean that because the Boare! obeyed the mandate of Sec-
tion 701 , it was thereupon constitutionally prccluded from carrying out its
l'osponsibilities under Section 609. 311 F, 2d at 358.

The Commission reiterates that the respondents in these cases
have in no way been prcjudiced by the Statement of Enforcement
Policy issued on January 3 , 1967. In each case the burden of
proving the allegations of the complaint remains with complaint
counsel , and has in no degree bcen shifted to the respondents. In
each case, adjudication by the hearing examiner and the Commis-
sion will be made on the record , in accordance with the Adminis-
trative Procedure Act. In each case, the hearing afforded the

respondents ,viII be full and fair , in the same measure as if no
Statement of Enforccment Policy had been issued. If the Commis-
sion s expertise has been enlarged as a result of the general inquiry
conducted by it in connection with formulating the Statement of
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Enforcement Policy, that fact neither prej udices the respondents
rights nor constitutes any reason for dismissing these proceedings.
Respondents are entitled to have their cases adjudicated by Com-
missioners with open minds , not empty ones.

Commissioner MacIntyre did not participate.

APPENDIX A

NOTICE OF PUBLIC HEARING ON VERTICAL II'TEGRATIONS I! TilE
CE:VIENT INDUSTRY

Notice is hereby given that the Federal Trade Commission wi1
hold a public hearing before the fu1J Con;nnission on June 6 , 1966
to afford a1J interested parties an oppo'rtunity to present their

views on the subject of vertical mergers in the cen1ent industry.

In December 1964 , the Commission announced its investigation
into acquisitions by producers of cement of ready-mixed concrete
and concrete products companies. The investjgation was conducted
initiaHy by securing special reports from industry members on
pertinent matters. The Division of Industry Analysis of the Com-
mission s Bureau of Economics , based upon information contained
in the aforesaid reports and other information and data available
to it , has published a staff report entitled

, "

Economic Report on

IVlergers and Integration in the Cement Industry." Requests for
copies should be addressed to: Division of Industry Analysis , Bu-
reau of Economics , Federal Trade Commission , Pennsylvania A ve-
nue and Sixth Street , NW. , Washington, D. , 20580.

The Commission is of the opinion that it would be in the public
interest, as the next step in its investigation, to hold a public
hearing. The purpose of the he,U'ing is to secure additional in-

formation and to afford the Commission the benefit of the views of
al1 concerned to assist the Comn1ission in reaching a determination
as to what action , if any, it should take.

As the Commission originally announced , it is endeavoring to
obtain information OIon pertinent rnatters such as the structure of
the cement-producing and principal cen1ent-consuming industries
the nature of the relevant product and geographical markets,

the causes and business reasons underlying sllch acquisitions in
these industries , and the probable effects of such acquisitions on

competitive conditions of the markets and industries involved.
These subjects have been dealt with at some length in the Bureau
of Economics ' industry report. \Vhile the Commission has not ap-
proved , disapproved or passed upon the matters contained in that
report , it is desirable that parties who wish to participate in the
hearing direct their comments to matters contained in the report.
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The basic purpose of this hearing is to provide an appropriate
means for "organizing and appraising the general economic facts
involving industry and market structure that are so important
under Section 7" (Pennanente Cement Co. C. Docket No.
7939 , decided April 24 , 1964 , p. 9 (65 F. C. 410 , 494J), in relation
to vertical mergers in the cement industry. The hearing is intended
to elicit, not specific "adjudicative" facts relating to specific cases

or parties , but general " legislative" facts which will help the Com-
mission decide questions of law , policy, and discretion. See 1 Davis
Administrative Lrt. S 7. , p. 413 (1958).

Interested parties are hereby invited to submit any information
or comments pertinent to these matters or other aspects of the
general subject of vertical integration in the cement industry.

Written data , views or arguments concerning the subject matter
of the hearing may be filed with the Secretary, Federal Trade Com-
mission , Pennsylvania A venue and Sixth Street , KW. , Washington

, 20580 , not later than May 31 1966. To the extent practicable

persons wishing to file written presentations in excess of hvo pages
should submit twelve copies.

The oral hearing will be held at 10: 00 a. , e. , on June 6
1966, in Room 032 of the Federal Trade Commission Building,
Pennsylvania Avenue and Sixth Street , KW. , Washington , D.

Any person desiring to present orally his views at the hearing
should so advise the Secretary of the Commission not later than
May 31 , 1966 , and estimate the time required. The Commission
may impose reasonable limitations upon the Jength of time allotted
to any person. Oral presentations should not constitute mere dupli-
cations of prior written submittaJs. Copies of oral presentations

or summaries thereof may be submitted at the time of the oral
hearing.

The data , views or arguments presented orally or in writing
will be available for examination by interested persons at the
Federal Trade Commission , Washington , D.

Issued: April 22, 1966.

By the Commission without the concurrence of Commissioner
:'lacIntyre.

APPENDIX B
COMMISSION EKFORCEMENT POLICY WITI! RESPECT TO VERTICAL

MERGERS I:- THE CEMENT INDUSTRY

JAKUARY 3 , 1967
Vertical mergers and acquisitions are today the most significant.

critical and important probJem faced by the cement and ready-
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mixed concrete industries. Beginning in the late nineteen-fifties a
trend of acquisitions of leading ready-mixed concrete producers
by cement manufacturers began which now threatens to transform
the structures of both industries. This vertical merger movement
is of vital importance to the public , and to each of the industries
involved. Cement and concrete are basic building materials essen-
tial to the nation s economy.

The Commission early became concerned with vertical mergers
in the cement industry in the course of carrying out its statutory
duties in the enforcement of the antitrust laws. Complaints were
issued at the outset initiating a series of adjudicative cases. The

trend of acquisitions , however , continued. By the end of 1965 no
fewer than 40 ready-mixed concrete companies had been acquired
by leading cement companies , \vhile several large ready-mixed
companies had entered into the manufacture of cement. Many
cement companies had indicated that while they were opposed to
this development, they might be forced in the future to acquire

major customers to protect their outlets from further foreclosure.
Various segments of the industry requested the Commission to
clarify, as soon as possible , the legal status of such mergers. The
Commission , therefore , determined to consider the problem on an
industry-wide basis to determine whether its current approach to
vertical mergers in these industries was correct and effective , or
whether it should be supplemented. An industry-wide investigation
was commenced , and on April 26 , 1966 , a Staff Economic Report
on "Mergers and Vertical Integration in the Cement Industry
was published. 'Thcreafter , Public Hearings on the problem were
held in July 1966 , and oral presentations and written statements
from the industry \vere received.
The Federal Trade Commission has concluded that vertical

mergers and acquisitions involving cement manufacturers and
consumers of cement , particularly ready-mixed concrete companies
can have substantial adverse effects on competition in the particu-
lar market areas where they occur. This conclusion of the Commis-
sion is based upon prior cases involving such mergers and
acquisitions , its O\vn experience in merger policy enforcement , the
industry-wide investigation of the problem which culminated in
the published report of the staff on " Mergers and Vertical Integra-
tion in the Cement Industry," and upon the "Public Hearings" of
the Commission held in July 1966.

Based on the information now available to the Commission it
appears that the recent trend of vertical acquisitions has involved

almost invariably, leading high volume ready-mixed concrete pro-
ducers located jn major urban areas. Because urban areas contajn
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concentrations of people and industry, they account for the most
intense day-to-day construction activity and consequent cement
demand, and thus constitute the choice high-volume centers for
cement sales. Cement companies therefore concentrate their sales
effort upon the urban areas. Illl'€Cent years, for example , the great
majority of over 230 newly constructed cement distribution termi-
nals have been located so as to serve particular 111ctropoJitan
centers. Distinguishable competitive fcatm'es usually characterize
different urban aJ'eas. DiiTerent prices genel'aJJy prevail from one
to another, and each is mm'ked by unique supply and demand

characteristics. In summary, 111ctropolitan centers are focal points
of cement demand and arc regarded by cement companies as key
marketing areas. It is within these centers that the effects on
competition resulting from vertical acquisitions tend to be most
keenly felt.

Such urban markets , 'iyithin which vertical mergers and acquisi-
tions take place , are often highly concentrated on both the supply
and demand sides. Cement is a heavy, bulky product economically
impractical to ship very far except by water. For this reason

almost all cement is sold and used comparatively near the site of
production. Cement production is decentralized and is based upon
a network of geographical1y scattered plants which ship directly,
or through terminals, to consumers in adjacent n1arkeis. IVIost
urban markets therefore are served by comparatively few pro-
ducers. Out of the fifty largest metropolitan markets in the United
States , 19 had five or fel\'er cement companies soliciting sales , and
an additional 19 had only five to ten suppliers. Ilustrative are:
Seatte-3; Miami-6; Tampa-6; San Francisco-4; Portland
(Oreg. 4; Denver-2; Detroit-9; Jacksonville-7. A survey
conduded of 22 " top " cement markets and 11 " secondary" n1arkets
by one oJ the industry participants in the public hearings showed
25 had only three to eight suppliers. Notwithstanding the possi-

bility of some technical improvements in bulk rail transportation
of cement , it nevertheless appears that today the geographic area
practicable for any given cement producing plant to service is a
limited one. From the information known to us to date , it seems
improbable that any fundamental change in the relative concentra-
tion of available cement suppliers servicing particular metropolitan
markets , as well as larger regions , wi11 occur in the foreseeable
future.

Similarly, although there are wel1 over 4 000 ready-mixed con-

crete producers in the l;nited States , the major needs of most
urban areas are supplied by a felv sizeable l'eady-mjx firms. Con-
crete is a highly perishable commodity of great bulk and weight
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and, even more crucially than in the case of cement, high trans-
portation costs in comparison with the selling price limit the area
serviceable from a particular plant. Concrete is normally not trans-
ported more than five to ten miles from the production site to the
construction job of the purchaser. Any given metropolitan area
would therefore appear to be a definitive market for concrete
production and sale , and it is not likely that there Cll'e any outside
suppliers actually or potentially available. In most urban centers
the ready-mixed concrete industry is quite concentrated. For ex-
ample, the four largest ready-mixed concrete companies doing
business in San Francisco, Boston , Cleveland, l\Iilwaukee , New
York, Buffalo , Philadelphia , BaJtimore , Pittsburgh , Kansas City,
:\1emphis , Phoenix , Korfolk, PortJand (Oreg. ), Seatte , Jackson-
ville , and Richmond made approximately 50 percent or mor8 of
the concrete sales in those cities.

The ready-n1ixect concrete industry is relativel;y new , having its
origins subsequent to \Vorld \Var I and its period of rapid develop-

ment aftqr World War II. Nevertheless it has already greatly
surpassed the cement industry in the totaJ dollar value of ship-
ments. In 1964 , the value of all cement produced was SJ 190 000 000
\vhereas the total value of sales of ready-mixed concrete was larger
by RJmost $800,000 000 amounting to $1 987 000 000. Out of a total
1964 cement production in the United States of 368, 633 000 barrels

ready-mixed concrete companies purchased about 60 percent. The
importance of the ready-mixed concrete firms as cement conSU11crs
is even greater in metropolitan centers where there is reason to
believe that they account for 70 percent or n10re of cement pur-

chases.
In any given metropolitan market ready-mixed concrete pro-

ducers are therefore dominant cement consumers and constitute
the crucial link in cement dist.ribution and use, \Vhen one 01' more
major ready-mixed concrete firms are tied through ownership to
parbculal' cement suppliers , the resulting foreclosure not only may
be significant in the short run , but may impose heavy long-
burdens on the disadvantaged cement suppliers \v11o continue sell-
ing in markets affected by integration. Acquisitions of lea cling
cement consumej'S in markets containing comparatively few vol-
umc buyers may have the efted of substantially dis1'l1Jting the
compebtive situation at the cernent level , and , in fact. 11fl)' set ofI

a "chain " reaction of acquisHions.
rnintegrated ready-mixed concrete producers further110re may

be at a disadvantage in competing with riva1s who are integrated
cement and concrete manufacturers. This is tJ'ue not only because
of disparities in size and access to capital , and the advantages in-
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herent in product and market diversification , but also because of
the potentialliprice squeeze" latent in competition with integrated
companIes.

The more extensive vertical integration beC0111€S in the cElTI€nt
and concrete industries , the hig'her tends to be the level of entry
barriers in individual metropolitan ll1arkets and in larger geo-
graphic regions. This can result from a number of causes. Higher
capital requirements are necessitated by entry into the production
of cement and ready-mixed concrete on an integrated basis. The
capital requirements for entry on an integrated basis appear to
be double the cost of entry into the production of cement only. But
the need fOl' far more capital is not the only problem. Industry
executives at the public hearings were unanimous in stating the
diffculty of penetrating the ready-mixed concrete industry on a
significant scale in markets containing- long established ready-
mixed concrete producers. New entrants in ready-mixed concrete
in integrated markets , or course , may face the additional deterring
effect of competition with very larg-e , diversified and integrated
rivals.

CRITERIA USED TO IDENTIFY :VIERGERS WHICH WARRANT lMMEDIA1'
ACTIO"

The Commission s characterization of particular organizational

developments in the cement and ready-mixed concrete industries
and their probable competitive consequences represent the C01l1-

mission s current knOlvledge of these matters as revealed by its
own experience in various litigated cases , as well as an industl'Y-
wide investigation flccomplished through survey, staff analysis and
public hearings. In view of its extensive activity in the application
of Section 7 to forestall anti competitive mergers , together ,vith its
understanding of pnJspcctive developments in cement manufacture
and distribution, this Commission wishes to make abundantly
clear insofar as possible , its future enforcement l)olicy with re ;Trd

to vertical mergers in the cement and rendy-mixed concrete in-
dustries. In so doing it is expected that needless litigation ma:\' be
fOJ' estalled. At the same time however it should be Jlot2d that the
issues in any proceeding instituted by the Commission will be de-
cided on the merits of that case.

1. The Commission has determined as a matter of gen2ral en-
forcement policy to use all the legal weapons at its disposal to
proceed against. and order the divestiture 01 those vertical acquisi-
tions which it believes may unlm\'fully lessen eompetition in any
market. Specifically, the Commission intends to investigate ex-
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peditiously every future acquisition by a cement producer of any
substantial ready-mixed concrete firm in any market to which such
acquiring producer is an actual or potential supplier. Whenever
such an investigation reveals the market circumstances described
below, the Commission shall issue a complaint challenging the

acquisition under Section 7 of the Clayton Act, unless unusual
circumstances in a particular case dictate the contrary.

II. In general , the acquisition of any ready-mixed concrete firm
ranking among the leading foul' nonintegrated ready- mixed pro-
ducers in any metropolitan market, or the acquisition of any ready-
mixed concrete company, or other cement consumer, which
regularly purchases 50 000 barrels of cement or more annually,
will be considered to constitute a subshmtial acquisition.

III. The determination of the Commission to challenge the ac-
quisition by a cement supplier selling in a market of any of the top
four ready-mixed concrete firms therein , or of any cement con-
sumer in such market who regularly buys 50 000 or more barrels
annually, does not mean that the acquisition of smaller firms will
necessarily be considered Imvful or go unchallenged by the Com-
mission. The acquisition of several smaller ready-mixed concrete
producers whose cumulative purchases of cement annually approxi-
mate those of a ready-mixed concrete company of the foregoing
specified size or the acquisition of a r.ement user which gives to a
cement producer that is all'€Rdy integnlted forward into the rele-
vant market a substantial position of the foregoing specified size
may have at least as severe anticoll1petitiv€ effects as the acquisi-
tion of a single larger firm.

IV. The Commission s intention to challenge al1 substantial

vertical acquisitions does not exempt markets ,,,here integration
has already occurred. A partially integrated market can still be
attractive to a llelV cement producer who is looking for multiple
markets to serve from a large effcient plant , or to attract a manu-
facturer on the edge of a market who wishes to expand his geo-
graphic area of sales. Likewise markets which have witnessed
significant vertical integration may still offer inducen1ent to new
ready-mixed concrete competitors to enter. The Commission there-
fore intends to act to preserve the open portions of partially inte-
grated markets to the fuUest extent possible.

V. In promulgating a statement of general enforcement policy
Ivith respect to integration through mergers and acquisitions , the
Commission recognizes thfLt there are other means by which it is
possible , to some extent at least. for cement suppliers to exert
pressure on consumers of cement. In some cement markets , the
acquisition of key aggregates producers can constitute a way by
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which ready-mixed concrete companies, and other cement con-

sumers , call be influenced in making their cement purchases and
competition can be substantial1y lessened thereby. The anticom-
petitive effects usual1y associated with the acquisition of ready-
mixed concrete producers can be brought about in such areas

indirectly by the acquisition of aggregates concerns. The Com-
mission therefore \vill oppose the acquisition of key aggregates
suppliers in a market wherever there is reason to believe that such
acquisitions may confer upon the acquiring cement company any
significant ability to exert anticompetitive " leverage" on cement
consumers affecting their freedom to choose cement suppliers.

VI. To carry out this program expeditiously and uniformly, the

Commission must know of prospective acquisitions and mergers
in advance of their consummation. Accordingly, al1 portland ce-
ment companies wil be required to notify the Commission at least
60 days prior to the consummation of any merger or acquisition
involving any ready-mixed concrete producer. The Commission wil
notify al1 portland cement companies each year , so long as this
enforcement policy is in effect , and wil1 require each to file special
reports with the Commission under the authority provided by Sec-
tion 6 of the Federal Trade Commission Act.

This action by the Commission should not be interpreted to mean
that cement firms must request Commission approval prior to the
consummation of any merger or acquisition. Hmvever , the Com-
mission shal1 continue to provide advisory opinions , as provided by
its Rules of Practice , regarding the legality of particular mergers
and invites those contemplating mergers to avail themselves of this
program in any situation where they are uncertain as to the
legality of a prospective merger.

Chairman Dixon and Commissioner JVIacIntyre , while approving
the enforcement criteria set forth in this statement , did not concur
in the action of the Commission in providing for the requirement
that special reports be filed with the Commission 60 days in ad-
vance of any merger under the authority of Section 6 of the Federal
Trade Commission Act.

LEHIGH PORTLAND CEME:-T COMPANY , DOCKET NO. 8680

ORDER DENYING MOTION TO VACATE COMPLAINT

This matter is before the Commission upon the certification of
the hearing examiner of respondent's motion to vacate the com-

plaint, without prej udice , or to suspend the proceedings. For the
reasons set forth in the accompanying opinion of the Commission
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It is ordered That respondent's motion be, and it hereby is

denied.
It is further' ordered That this proceeding be , and it hereby is

remanded to the hearing examiner for hearing.
Commissioner MacIntyre not participating.

MARQUETTE CEMENT MANUFACTURING COMPANY , DOCKET NO. 8685
Doeket No. 8685

ORDER DENYING INTERLOCUTORY ApPEAL

This matter is before the Commission on respondent's inter-
locutory appeal from the hearing examiner s denial of respondent's
motion to dismiss the complaint. For the !'easons set forth in the
accompanying opinion of the Commission

It is ordered That respondent's interlocutory appeal be , and it
hereby is, denied.

It is further ordered That this proceeding be , and it hereby is,
remanded to the hearing examiner for hearing.

Commissioner MacIntyre not participating.

MISSISSIPPI RIVER FUEL CORPORATION , DOCKET NO. 8657

ORDER DENYING MOTION TO VACATE COMPLAINT

This matter is before the Commission upon the certification or
the hearing examiner of respondent's motion to vacate the com-

plaint , without prejudice, or to suspend the proceeding's. For the
reasons set forth in the accompanying opinion of the Commission

It 'is ordcred That respondent's motion be , and it hereby is

denied.
It is further ordered That this proceeding be , and it hereby is

remanded to the hearing examiner for hearing.
Commissioner :VIacIntyre not participating.

COLE NATIONAL CORPORATJOK ET AL.

Docket 8701. Onle?', Feb. 19C7

Order dismissing the complaint in all respects as to respondent Independent
Lock Company and granting permission to file an interlocutory appeal.

ORDER GRANTING INTERLOCUTORY ApPEAL AND AMENDI);G
COMPLAINT

This matter having come before the Commission upon the re-
spondents' request for permission to file an interlocutory appeal


