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delay action on the three motions for 30 days to explore the possibilities of a
settlement. In this connection , it should be noted that no such opportunity was
afforded respondent prior to the August 10, 1966, amendment of the complaint.
Furthermore , a consent ordcr has been recently accepted by the Commission
In the Matter oj Winn-Dixie Stores Docket No. ll10 , September 14 , 1966 (70

C. 611.1, which might form the basis for a settlement here. Finally, the
Commission on January 17 , 1967 , announced its "Enforcement Policy with
Respect to Mergers in the Food Distribution Industries" which referred to its
prior actions in the Winn-Dixie and other food cases. By its announcement,

the Commission spelled out its futu?'c enfo?'cement policy in this important
area. (Emphasis added.) Since respondent's most recent acquisition took
place prior to these significant developments, settlement discussions would
not appear to be inappropriate.

Accordingly, without at this time reaching or determining the

questions presented by the motions certified to the Commission
It is ordered That this matter be , and it hereby is , remanded

to the hearing examiner for the purpose of exploring the possi-
bilities of a settement , and that the hearing examiner report to
the Commission in thirty (30) days as to the status of such dis-

CUSSIOns.

Commissioner MacIntyre not participating.

CROWELL-COLLIER P'CBLISHING COMPA"Y ET AL.
Docket 7751. Order and Opinion , Mar. , 1967

Order denying respondents' appeal from the hearing examiner s denial of

motion to quash certain subpoenas.

OPINION OF THE COMMISSIO

This matter is before the Commission on respondents ' appeal
from the hearing examiner s denial of respondents ' motion to
quash certain subpoenas issued at the request of counsel supporting
the complaint.

Respondents ' motion to quash giving rise to this appeal was filed
on December 6 , 1966 , and denied by the examiner on January 9
1967. Three of the subpoenas challenged on this motion are

subpoenas ad testificandum directed to three offcers of the respond-
ents. A fourth seeks documents from one of the respondents.

; Now Crowell Collier and Macmillan , Inc.
Since wc r:ave considered thiH matter on it merits, it is unnecessary to decide whether

this appeal is pursuant to the Rules of Praetice in effect at the time of the issuance of
complaint. or those presently in existence.

S Subpoenas ad testificandum were issued for M1' John Roe, president of Crowell Collie!' and
Macmillan , Inc. ; Mr. orman Bennett , president of P. Y. Collier , Inc ; and ).r. John G. Ryan
R former offcir.1 of respondent P. F. Co1ler & Son Corporat on. A subpoena duces tecum wr,s
issued for I1' E . M. Harris, secretary of Crowe:1 Comer and )'Iacmnlan . Inc, Other subpoenas

which were issued at the request of complaint counsel have nOw become moot by the substitution
of new witnesses cr the issuance of duplicate subpoenHs.
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Complaint counsel has also stated that he proposes to request

subpoenas etd testificandum for representatives of Standard and
Poor , Moody , the Copyright Offce of the Library of Congress
and The \Vashington Post and a subpoena duces tecun for a repre-

sentative of the National Better Business Bureau.' Respondents

and complaint counsel jointly request that the Commission con-
sider on this appeal the extant subpoenas as we11 as those proposed
by complaint counsel.

Respondents' motion to quash the subpoenas is based
grounds: (1) the remand to the examiner is i11egal; and
subpoenas are beyond the scope of the remand order.

Preliminary to a consideration of the validity of the grounds

urged by respondents in support of their motion to quash, it is

necessary to revie\v briefly the circumstances of this remand pro-
ceeding. This maUer was remanded on September 30 , 1966 , after
the Commission s consideration of the appeal of counsel supporting
the complaint from the initial decision of the hearing examiner
dismissing the c01l1plaint. The Commission in its remand opinion
found that respondent P. F. Co11ier & Son Corporation had made
the misrepresentations charged in the complaint and that an order
to cease and desist was necessary. The Commission reserved its
determination on the liability of respondent Crowe11-Collier Pub-
lishing Company and on the liability of P. F. Co11ier , Inc. , as the
a11eged successor to respondent P. F. Collier & Son Corporation.
Further hearings were ordered to determine this limited issue of
liability.
On November 3 , 1966 , in accordance with the mandate in the

remand opinion for expeditious disposition , the examiner contacted
counsel for each side requesting a pre-hearing conference and the

submission by counsel of a memorandum " setting forth the issues
in connection with the remand , the names of the \vitnesses , the
nature of their testimony, and the documents that he intended to
employ" ('fr. 3676). Counsel supporting the complaint complied
on November 16 , 1966. Respondents , however , refused to comply
or to agree to any procedure to be follo\ved during the hearing,
contending that the entire remand proceeding was ilegal (Tr.
3680). In view of respondents ' position , the examiner ruled that
he would not bind complaint counsel to the witnesses and maUers

on two

(2) the

. The return up-tes of HI! of the oubpoenHS have expi'" e,l 8S " re ult of respondents ' avpea:.

Respondent state on their appeal that they are assuming, without conceding, that the

subpoena are stil: outstanrling but in any event w:sh to he.ve e. decision on the SUDpueNLS to

guide them in the hearings as they progress. \Ve agree that the iowe raised by respondents

in respect to these subpoenas is not moot , whether or r.ot the subpoenas may have tu be re-
issued.
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set forth In the pretrial memorandum (Tr. 3690). ' Respondents
instant motion to quash was filed on December 6 , 1966.

Respondents cha1Jenge the legality of the remand on the ground
that the issues have already been tried once , and that the evidence
Initia1Jy submitted did not support a finding of liability; hence
according to respondents , complaint counsel should not be afforded
an opportunity to supplement the evidence. n In effect , respondents
argue that the Commission prejudged the issue , found liability,
concluded that the evidence was insuffcient to support its con-

clusion and remanded the matter to obtain suffcient evidence.
Thus , respondents conclude , the remand is illegal as an abuse of
discretion (Resps. App. Br. p. 8). We do not find any support
either in law or in logic for this argument.

The right of an administrative agency to return a matter for

further proceedings by its hearing examiners is well established.
Federal Trade Commission v. Weill.Qnrten 336 F. 2d (;87 (5th Cir.
19(;4), cert. denicd 380 U. S. 908 (1%5), Decrii7.Q Millkc11 , Inc. 

Johnston 295 F. 2c1 85(; (4th Cir. 19(;1). The courts are clear that
questions of remand are within the broad discretion of the agency
in discharging its ad.iudicative responsibility and that the courts
should not interfere in this process except in extraordinRry situa-
tions.

In Deering Milliken , Inc. the court in Jimiting' the scope of the

District Court's injunction against Rny further remand hearing's
by the National Labor Relations Board , stated:

we think a court should not interfere with the Board's processes to the extent
that in any view additional hearings and additional evidence might lwye lwen

reasonably regarded by the Board as of assistance to its ac1ministrutive pro-
cedures and not lmduly oppJ'essive (295 F. 2cJ 868).

In Weinua?'en the cireuit court set aside the injunction ob-

tained by respondent from the District Court against remand

proceedings ordered by the Commission holding that:

we think it would be the extren::c1y rare cuse "where a court would be justified
in holding-as \Veingarten urges us to do here-that the passage of time
and nothing more presents an occasion for preeJlIJtOl'Y intervention of 
outside court in the conduct of an agency s adjudicative proceedings (336

F. 2d 692).

, Th day prior to this pretrial hear:ng-, !\' mbel' 1;,. respondents filerl a motioJl with t:
examiner to certify th matt",. to thc Comm:ssion for clarificntion of the )cmi'ncL onlpj . The

('xnminer denied the motion on !\o\' mbel" 16. On m'ue' . respond s filet! Hll in:er-
locuto,' y aV))€fll with the Commission OIT this rulin". "which "ppeal was tI.,nied l) ' the

Commission cn December 6. l!IHG.
U It should be noted thflt , csporc1ents f1le J'_':sing tl':5 issue for thc fiJ'st ti" e '"do e tlu'

Commission. Hesponder. ts did no: ques:ior, the :egf. :ity of he nmand on th il' l' fll"ic1' appEfll

to s€ck clarification of the remand order.
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In setting aside the injunction , the Court specificaJ1y held that
the Con1mission s remnnd did not constitute prejudgment of an
issue already tried before the examiner and could not on that
ground be held to be ilegal. The Court further observed:

it was not prejudgment at that stage for the Commission to indicate some

likely, even though tentative views. , " With the n:corcl in this stage of
development , the Commission s actioll ShOW5 110 prejudgment. On the con-

trary, it shows the Commission s careful regard for the protection of the

rights of both Weingarten and the public in its insistence on evidence 'shieh
not only pointed the finger accusingly at the l'€spondents, but qualitatively
afforded a reliable basis for a fmal adjudication. 336 F. 2d 395.

No case has ever suggested that a remand may take place only
upon a showing that evidence to be adduced on the ren1and could
not have been adduced at the original hearing. Indeed in Wein-
ow. ten the evidence to be adduced was clearly available at the
original hearing fron1 'witnesses who had testified. In Deering
Milliken, Inc. the court specificaJly stated that an agency may
relnand for additional evidence which it reasonably regards to be

of "assistance" to its proceeding (295 F. 2d 868).
Nor do we find any support for respondents ' argument in the

two cases j'elied upon by them.' Neither of these cases involved the
action of an administrative agency l'elnanding a proceeding to
obtain further evidence on which to render a decision on a pending
matter.
In sum, we find no n1erit in respondents ' contention that the

remand is ilega!.
Respondents ' second ground for quashing the subpoenas is that

they exceed the scope of the remi1nd order as they go beyond the
introduction of the specific documentary evidence referred to by
the Comn1ission in its opinion as not having been offered in propel'
probative form. Respondents also argne that by the same token

it is improper and outside the scope of the remand to call any
witnesses except those representing POOl" S and J'doody s which

publish the documentary evidence which respondents claim is the
sole subject of the remanet Respondents ' interpretation of our

; SUl1thjJu,t Petrulel"" Company v. LRB. 31.'i u. s. 100 (1\142) h('lc1 that it s not ('lTOI'

fOI' the Ci' 'Cuit CO\Jll of ApJler,ls, from whom the Ho"rtl hn(l oug-ht enfo 'Cement of its on1el'
prohibit:ng- certain unf,,;:' I"bol' pranif'es , to refuse to JY."-1ld the matter to the TIoflnJ to
allo\v Southport to il1trouu e evidence inrlicp.tlng: that the OI iginnl corponn:on had lH'C1l dis-
soivnl and thnt the nEW one was nut su,Jjrc: to the order, The l'OUl' t ojlscr\'ed that SouthJ1()"t
hange in l'ol')orale MntlJS wns no:!-ng more than c. r):" guise in:endEd to evnde the )Ho\'ision
of th" order nnd this wns " matter for the Circuit COUI.t 1. rlecide in enfol' rinr: the onler

(315 U. S, 10(;). G!ad,ltone-A,' cli1;i, Docket S6G- , Order Deny;ng Pe mission to File Interlocutor
Apprnl , )JovemGCI' li , 1%6 (70 F, C, 1 3:J. held thnt the h"' lu'in" exnmiT\e ' had not "bused

his dis retion in reCu5ing to reopen a hN\l:ng to al:ow respondenlS to introduce vjJence
relating to l\Jother case.
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opinion and remand order is erroneous. Our opinion is not limited
as counsel now argues. In our opinion we stated:

It should be explicitly understood that at this remand hearing the burden is on
counsel supporting the com )lajnt to submit in probative form evidence to

which reference was made during the appeal and snell other e'vidence as the
heu1'ing exmnine?" may cO'ilsida apPl'oprinte (OlJinion , p. 8; emphasis added)
1'70 F. C. 977 , 10101.

It is therefore clear that the remand proceeding is not limited
solely to the documentary evidence as respondents arc contending.

Respondents further argue that the number and scope of the
subpoenas demonstmte that they generally exceed the limited
remand intended by the Commission and also cite specific requests
in the subpoenas duce8 leCU1n as being improper. It should again

be noted that respondents refused to comply with the examiner
prehearing request that the parties exchange 111cmoranda setting

forth the issues in connection with the remand , the names of the
\vitnesses , the nature of their testimony and the documents to be
employed. Theil' refusal has placed complaint counsel in the diffcult
position of having to assume that respondents are unwilling to

agree to any facts whatsoever and that he will be put to his proof
on each of the factual issues involved in establishing the corporate
history and responsibility of the respondent parent corporation and
its various corporate subsidiaries.

The examiner , after hearing arguments for issuance of the sub-
poenas and considering respondents ' objections thereto , concluded
that the subpoenas were within the scope of the remand , relevant
to the issues involved and that compliance ,voldd not be unduly
burdensome. The Commission has consistently stated that the
conduct of adjudicative proceedings is primarily the responsibility
of the hearing examiner whose rulings on evidentiary and pro-
cedural matters should not be disturbed in the absence of unusual

circumstances. L. G. Balfow' D. 8435 , Order Directing Disclosure
of Documents , May 10 , 1963 C62 F. C. 1541J ; Amei'ican Bmlee
Shoe Company, D. 8622 , Order Denying Appeal From Denial of
Application for Deposition and Subpoenas , September 1 , 1965 C68

C. 1169J; Associated lvlercholldisi'l!1 Corp. D. 8651 , Order
Denying Request for Permission to File Interlocutory Appeal
February 2 1967 CP. 1616 hereinJ.

The Commission will not under the circumstances of this appeal
substitute its judgmcnt for that of complaint counsel in deter-
mining which witnesses should be llsed in the presentation of his
case. We feel that on issues which are hotly contested and where
the facts must be adduced from respondents ' offcers , complaint
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counsel must be permitted a certain leeway and flexibility 
evaluating what proof must be adduced especial1y where it can be
expected , as here , that the witnesses may be hostile.

The witnesses which are the subject of complaint counsel's
subpoenas include three of respondents ' offcers and a former
offcer who can be expected to have direct knowledge of the re-
spondent corporations ' history and relationships , facts which are
central to the remand proceeding. Tbe other witnesses consist of
persons who in their offcial or business capacities have knmvledge
relevant to the purposes of the remand.

Respondents have not demonstrated that the examiner abused

his discretion by issuing the subpoenas or denying the motion to
quash. The mere issuance of the subpoenas themselves does not
support respondents ' position. We cannot find any reason to assume
that the witnesses which complaint counsel seek to can are not

necessary in order to enable counsel to comply with the remand
order.

Accordingly, we agree with the examiner s conclusion that the

subpoenas are within the scope of the remand order.
Respondents also chal1enge the subpoenas on the ground that

they are vague , unreasonable and oppressive. Specifical1y, respond-
ents chanenge certain items in the subpoenas duces tecum issued
to the National Better Business Bureau as oppressive insofar as it
seeks correspondence from 1950 to the date of the subpoena, be-
tween the Bureau and respondents

, "

relative to the sales approach
used in the sale of Col1ier s Encyclopedia" (Resps. App. Br. , p. 6).
Assuming without deciding that respondents have standing to
chanenge a subpoena issued to a third party, we find no validity
in respondents ' contention. Complaint counsel's theory in this pro-
ceeding is that the entire Crowel1-Col1ier complex is a single opera-
tion irrespective of the change in the individual corporate identities
of subsidiaries and that this is demonstrated by the continuity in
the sale of the same publication , under the same name , from the
same offces and utilizing essential1y the same sales methods. The
liability of the various respondents , all of whom are in some way
connected to the Crowel1-Conier corporate family, for the mis-
representation found to have been made in this case , is the central
issue on this remand. Correspondence between the National Better
Business Bureau and respondents, transcending the various
changes in the corporate identity of the subsidiaries , certainly
cannot be said at this stage to be irrelevant to this issue to be de-
termined by the remand. Nor do we construe this subpoena as
vague, unreasonable or oppressive. The request is specific as to
the data desired , and in our opinion is neither oppressive or un-
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reasonable. Further , if compliance with the request presents diff-
culties , it would appear to be a matter to be raised by the ational
Better Business Bureau, and not respondents herein.

We do not feel that the examiner eITed in issuing this subpoena
or in refusing to grant respondents ' motion to quash.

Respondents assert additionally that the subpoena duces tecum
issued to the Secretary of Crowell Collier and Macmillan, Inc. , is

improper in that the first six items on Schedule A of the subpoena
exceed the scope of the " limited remand" and that the last three
items are "unreasonable , vague and oppressive.

This subpoena seeks to elicit the history of the parent corpora-
tion and its subsidiaries , including changes in name , the establish-
ment and dissolution of the subsidiaries and the identities of
certain offcers of the corporations. It would appear that such
record facts could easily have been stipulated by the parties.
Nevertheless, respondents by their own action have refused to
comply with the hearing examincr s request to submit a memo-
randum delineating the fact issues which they will contest and
otherwise cooperate in the expeditious disposition of the matter.
Complaint counsel has determined apparently, therefore , that the
most expeditious way of ascertaining this information is by calling
witnesses from respondents ' business who have these facts readily
at hand.

The enumerated items of the subpoenas duces tecuin are clearly
directly relevant to the purpose of the remand.

We have only respondents ' rather vague assertion as part of its
argument , that the ilflterial cal1ed for in the first six items of
Schedule A covers a period of 60 years. This assertion in respond-
ents ' brief cannot substitute for the specific showing which must
be made if aJlegations of oppressiveness are to be upheld by us.
We assume that the evidence wil be confined to periods which the
examiner believes are relevant to the remand proceeding. We
cannot determine this question on this appeal and do not believe
respondents have made any showing that the subpoena is outside
the remand or '.vilJ be oppressive.

Respondents chaJlenge the last three items of this subpoena on
the ground that they too are "unreasonable , vague and oppressive.
In support of their argument , respondents simply call upon the
Commission to read the items. We have done so as did the hearing
examiner. He concluded that the subpoenas were reasonable. Our
attention has not been drawn to any facts which would cause us
to interfere \vith his judgment. Certainly our own reading of these
items does not require the conclusio1l that the subpoenas on their
face are unreasonable or oppressive. The material sought appears
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to be directly relevant to the issue of successorship, which is Oile
of the central objects of the remand proceeding. Certainly, there
is nothing vague in the specification. The information sought is
precisely delineated.

We conclude that the subpoena duces teem" issued to the Secre-

tary of CrowelJ ColJier and 2VlacmilJan, Inc. neither exceeds the

scope of the remand nor is "vague, unreasonable or oppressive.
The examiner has demonstrated a desire to implement the

Commission s mandate for an expeditious disposition of this pro-
ceeding and has made every effort to utilize the usual pretrial
procedures to reach agreement where the issues are incontro-
vertible and to restrict the evidentiary hearing to the contested

issues. The reasonableness of complaint eou118e1'8 request for sub-
poenas and the examiner s rulings thereon must be considered in

light of the circumstances that exist.
In originally remanding this matter for the limited purpose of

determining the liability of the parties involved , it was the opinion
of the Commission that this ,vas the most expeditious means of
disposing of the proceeding. The issue of deception which had
required the bulk of the original hearings , has been resolved and
is not involved in this remand proceeding. Should respondents
reconsider their prior decision and cooperate with the examiner , it
is possible that some parts of these subpoenas might not be neces-
sary. The Commission is confident that the examiner ,vill continue
to make every effort to bring this matter to an early disposition
through continuous hearings and such oiher means as appear
feasible so that the matter can be expeditiously returned to the
Commission for 'final disposition.

In our opinion , the examinel' did not abuse his discretion in the
issuance of the subpoenas or in his denial of the motion to quash.
We deny the appeal and sustain the examiner in his decision.

An appropriate order ,vill be issued.
Commissioner Elman did not concur , and Commissioner l\Jac-

Intyre did not participate.

ORDER DENYING RESPO:-DENTS ' ApPEAL FROM THE DENIAL BY THE
HEARING EXA IINER OF RESPONDE'\TS ' MOTION TO Q1.ASH

CERTAIN SUBPOE:-AS'

On September 30 , 1966 , this matter was remanded for further
hearings on the liability of the parties involved. The hearing ex-
aminer at the request of counsel supporting the complaint issued

certain subpoenas ad testificandum and duces tecum,

ow Crowell Collier ar:d Macmilan , Inc
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Respondents moved to quash the subpoenas. upon the hearing
examiner s denial of this motion , respondents on January 23 , 1967
filed an appcal with the Commission. On February 2 , 1967 , counsel
supporting the complaint fied an answer in opposition to the ap-
peal. Counsel for both sides have jointly requested that the Com-
mission consider at this time not only the extant subpoenas , but
also certain enumerated subpoenas which counsel supporting the
complaint plans to request. We havc granted this request and our
decision herein is dispositive of all of the subpoenas.
The Commission , for the reasons set forth in the accompanying

opinion, has concluded that nothing in the hearing exan1iner
denial of the motion to quash constitutes an abuse of discretion
and

The Commission bcing of the opinion that respondents have
submitted no basis for quashing any of the subpoenas

It is O?-deTed That thc appeal of respondents , filed January 23,
1967 , be , and it hereby is , denied.

Commissioner Elman not concurring. Comlnissioner MacIntyre
not participating.

LEHIGH PORTLA D CEMEc-T COMPANY

Docket 8680. Onlei' and Opinion , JI1n'!' , 1.%''t

Order llenying respondent' s application for transfer of case to the Depart-
ment of Justice.

OFIKIOCI OF THE CmvIMIsslON

Respondent has filed an application requesting that the Commis-
sion transfer this proceeding to the Department of Justice "for
such further action as may be just." In support of its application
respondent argues that such a transfer " \vould purge this pro-
ceeding of any taint Jrom the Commission s pretrial publicity,

simultaneous industry-\vide investigation , promulgation of an en-
forcement policy and conduct of an adjudicative proceeding * ,

. ':' "

Respondent's contentions with respect to the alleged prejudicial
nature of the Commission s industrywide proceeding were disposed
of in our opinion and order of February 6, 1967 (p. 1618 hereinJ,
denying respondent' s motion to vacate the complaint herein. \Ve
adhere to the views expressed in that opinion , and there is no need
to repeat them here.

Respondent has added to its l)levious arguments the claim that
the Commission engaged in prejudicial pretrial publicity by issuing


