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justice-is whether or not the benefits , if any, could possibly justify
the repetitive calling of witnesses, the extra burdens, and the
delay, and in this case we do not believe they would. We do not
hold that respondents are foreclosed from all discovery by deposi-

tion; our determination here is only that the broad request made
has not been adequately justified. In the circumstances, we cannot
say-nor has it been shown-that the examiner erred in denying
respondents ' application for depositions and subpoenas duces
tecum.

We hold that respondents have not justified their appeal under
the requirements of 35 (b) of the Commission s Rules of Prac-
tice , and , accordingly, it is directed that such appeal be denied.
An appropriate order will be entered.

Commissioner Elman did not participate.

ORDER DENYING ApPEAL FROM EXAMINER S DENIAL OF

ApPLICATION FOR DEPOSITIONS AND SUBPOENAS

Respondents having filed an appeal from the hearing examiner
order filed October 5, 1967 , which order denies respondents ' appli-
cation for depositions and supporting subpoenas duces tecum; and

The Commission having considered such appeal, the answer
filed thereto by complaint counsel on October 23 , 1967, and the
reply of the respondents filed October 27, 1967 , and having deter-
mined , in accordance with the views expressed in the accompany-
ing opinion, that respondents ' appeal should be denied:

It is oTdeTed That respondents ' appeal from the hearing exam-
iner s order filed October 5, 1967 , denying their application for
depositions and subpoenas duces tecum, be, and it hereby is , denied.

Commissioner Elman not participating.

ALL-STATE INDUSTRIES OF NORTH CAROLINA, IC\C.,
ET AL.

Docket 8738. Order and 01Jinion 1''./0'1. 18 . 1.967

Order granting respondent's motion to quash hearing examiner s order per-

mitting inspection and copying of documents. Interprets Sees. 3. , 3.

and 3. 34 of the rules of practice.

OPINIOK OF THE COMMISSIOK

On June 19, 1967, the Commission issued its complaint , stating
it had reason to believe that respondents violated Section 5 of the
Federal Trade Commission Act in the advertising, sale and in-
stallation of various home improvement products , including alumi-
num siding and storm windows. This matter is before the Com-

mission upon respondents ' interlocutory appeal , filed pursuant to
35 of the Commission s rules of practice, from the hearing
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examiner s order of August 30, 1967, denying respondents ' motion
to quash the hearing examiner s order to permit the inspection

and copying of documents.

The motion filed by complaint counsel and granted by the exam-
iner would require respondents to permit the inspection and

copying of various documents described in seventeen specifications.
Respondents argue that the examiner s order, ostensibly issued

under 32 of the new rules of practice (effective July 1 , 1967),
is inappropriate since the former rules of practice (effective Au-
gust 1 , 1963) apply to these proceedings. Respondents assert that
complaint counsel have requested the production of documents

and that only 11 of the former rules of practice authorizes
motions for production. Alternatively, respondents assert that if

the July 1 , 1967, rules do apply, there is no longer any authority
for the motion granted by the examiner inasmuch as orders re-
quiring the production of documents are no longer provided for.
Irrespective of which rules apply, respondents also argue that the
order must be quashed because it is overly broad, basically investi-
gative in nature , and outside the scope of the Commission s in-
tended discovery processes. The Commission agrees with respond-
ents ' last contention.

The complaint in this proceeding was served upon respondents
on June 22 , 1967. The Commission s rules of practice which went
into effect on July 1 , 1967, were first published in the Federal
Register on June 13 , 1967. The motion which gave risc to this
appeal was filed on July 24 , 1967. The examiner heJd that the
July 1 , 1967, rules werc applicable throughout the trial of this
proceeding. Respondents have not called our attention to any

instance or manner in which they will be prejudiced by the appli-
cation of the new rules. In the absence of a showing of prejudice,
the examiner s ruling was correct.

Since the July 1 1967 , rules apply, it is obvious that if complaint
counsel's motion and the examiner s order call for the production
of documents, as such , the order must be quashed. The new rules
authorize the hearing examiner to issue orders directing access to
files ( 32), the taking of depositions ( 33), or the issuance

of subpoenas ( 34), but not the production of documents , except
as such may be incidentally involved in granting access to files
or as may be required in responding to an order for the taking of

a deposition or to a subpoena.

The Commission , on occasion, has excused a respondent' s tech-
nical noncompliance with the rules where thc failure was insub-
stantial and inadvertent or whcre respondent's counsel was not



1022 FEDERAL TRADE COMMISSIO'- DECISIONS

suffciently familiar with Commission procedure. ' Where justice
would be served , we may extend similar limited exemptions to
counsel supporting the complaint. However, as a general proposi-
tion, it is not unreasonable to insist that the Commission s own
staff scrupulously adhere to the letter and the spirit of the rules

of practice.

Complaint counsel appears to have fused the provisions of
former 11 (production of documents) with the present 

(orders requiring access). Both the caption and the request by
complaint counsel are for a motion to produce documents , books
and papers. The hearing examiner in his order of August 8 , 1967
appears to have adhered more closely to the letter of 32. The
examiner , however, did order respondents to "produce" documents
for inspection and copying.

Although we admit to considerable perplexity as to whether
the order in question is more like an order calling for production
or an order calling for access , we rule that, under the circumstances
of this case , respondents wil not be prejudiced by treating the
examiner s order as one calling for access.

Inasmuch as this appeal indicates some confusion concerning
particular provisions of the present rules of practice , a few general
comments concerning the underlying reasons for some of the
provisions of the rules are appropriate.

Sections 2.7 (subpoenas in investigations), 2. 10 (depositions),
11 (orders requiring access), and 2. 12 (reports) authorize Com-

I mission counsel's broad and extensive use of these procedures in
pre complaint investigation.

The Supreme Court has distinguished between the Commission
power to get information from those who best can give it" and

the judicial power to summon evidence in the course of litigation,
saying that the Commission-

'" '" has a power of inquisition if one chooses to call it that , which is not
derived from the judicial function. It is mOTe analogous to the Grand Jury,
which does not depend on a case or controversy for power to get evidence but

can investigate merely on suspicion that the law is being violated , or even
because it wants assurance that it is not.

Holding that the order of the Commission requiring the filing
of a special report did not transgress the Fourth and Fifth Amend-
ments , the Court stated:

Even if one ,"'ere to regard the request for information in this case as caused
by nothing more than offcial curiosity, neyertheless law-enforcing agencie

. The Carl Mfg. Cu. Docket Ko. R6H9 , order issut'd December 23 1966 170 F. C. 1846J
United State v. Mortem Salt Co. , 338 U. S. 632 , (j36 (1950)
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have a le!!itim tp rip" to sHtisf t?ernselves that COT rate behavior is con-
sistent with the I

course, a governmental investigation into corporate matters may be
of such a sweeping nature and so unrelated to the matter under inquiry to
exceed the investigatory power. . . . But it is suffcient if the inquiry is within
the authority of the agency, the demand is not too indefinite and the informa-
tion sought is reasonably relevant.

Therefore , it should be manifest that the Commission s rules

of practice 2rp. intended to and do provide for comurehensive 1Jre-

complaint investigation.
The rules for adjudicatory proceedings are intended to embody

the Commission s conviction that, to the fullest extent practicable
the strategy of surprise and the art of concealment wil have no
place in a Commission proceeding. Hence , we have also provided
for thorough post complaint discovery procedures. It should be

obvious that discovery is a two-way street and that it is the
hearing examiner s responsibility to insist that both complaint
counsel and respondent' s counsel be provided with suffcient data
to insure an expeditious and completely fair hearing.

To attain this end , the rules provide several different discovery
techniques. Wherever possible, opposing counsel are encouraged
and authorized to make extensive use of admissions as to facts
and documents (9 3.31). Opposing counsel are also authorized
to use depositions (93.33)5 and subpoenas (93.34).

Orders for the production of documents , as such , are no longer
authorized because proper use of 9 3.33 and/or 9 3.34 makes the
use of such orders superfluous.

Complaint counsel may also make application for an order
requiring a respondent corporation to grant access to files for
the purpose of examination and the right to copy documentary

evidence (9 3.32). Such application must meet the same require-
ments as an application for subpoena (9 3.34).

A subpoena, deposition, or order requiring access aimed at
obtaining information not ordinarily obtainable before issuance

3Id. at 641.

4 The examiner is responsible for the conduet of adjudicative proceedings , and bis rulings on
procedural matters in the absence of unusual circumstanee will not be reviewed or disturbed

by the Commission (Topps Chewing Gum, InG. Docket No. 8463, order issued July 2 , 1963)

r63 F. C. 219(;1.

"Section 3. 33 states , in pertinent part

, "

(Tlhe hearing examiner, in his discretion, may order
the taking- of a deposition and the pl"odl.ction of documents. . . upon a showing that the depo-
sition is necessary for lJurposes of discovery, and that such discovery could not be accompJished
by volunt!iJ'Y methods.

r, Section 3.34 states, in pertinent part

, "

AppJication for issuance of a subpoena. . . haJl

be made in writing to the hearing examiner, and halJ specify as exactJy as possible the docu-

ments to be produced, showing the general relevancy of the documents and the reasonableness

of the scope of the subpoena.
. . . Subpoena duces tee.um may bc used by any party for purjJoses of discovery or for ob-

taining documents for use in evidence , or for both purposes
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of the complaint , additional details , or an extension of information
as to disclosed transactions or events for which evidence is to be
adduced in support of the complaint is manifestly within the
bounds of proper pretrial discovery. Section 3. 1 which provides
for the expedition of adjudicative proceedings in no way prevents
and is in no way inconsistent with a complaint counsel's request
for access to a respondent's records or for a deposition or for a
subpoena duces tecum for records in the possession of a respond-
ent. There is no l' ission s rules , nor is there
any precedent whi' ld in effect re Ulre com am co e
to ave evidence that he wil need rior to the issuance of the
complain

The general rule stil remains that an onerous burden would
be placed not only on the investigator but upon the party or
parties investigated if the preliminary investigation must en-
compass the gathering of all of the details for each and every
transaction which may eventually become an evidentiary item in
a subsequent complaint. Many Federal Trade Commission proceed-
ings present factual and conceptual complexities. In such cases,
complaint counsel may properly find , particularly after the issues

are refined in a prehearing conference . that some additional docu-
ati()n m;:v tlP rp(mil"PN +A '1m/11r1 nut. extend. or Buvnl'll further

details for the D:'rti(,111:1r transac be pursued.
s. the les re not ntended to nrovwp. for comn,\p.hensive

ostco ' i ation, but only postcomplaint discover
The Commission recognizes a, In e a s rac , t e meaning of

discovery" is necessarily vague. We are also aware that terms
such as "round out

" "

extend " or "supply further details" are
incapable of concise definition and wil depend on the particular
facts and circumstances in every instance.

Whatever the conceptual diffculties , it is clear that the particular
arder which is the subject of this appeal goes far beyond the

: ;

f :'

~~~~~ ~~~~

""O fn ho nrp in
e nature of an investigational sub For example , we are

unaware a any reason w y, at this stage of the proceeding, com-
plaint counsel requested and the examiner ordered the inspection
and copying of broad classes of documents such as "Records or
files containing all correspondence relating to purchases, sales and

7 That is not to say that H ;1. , 3.33 and ;'.34 e be or broad investi ati 
poses eve tb' e Commission has t ., r t to investi ate after comp amt issues. Fed-
eral. Trade Commi.s, ion v. M"'Iz;es 242 F. 2d 81 (4th Cir. 1957), e era Ta e ommls. ion 
Waltham Watch Co. 1G9 F. Supp. r,14 (S. Y. 1959). See also Ku:;'ser Industries Corporation

, Docket No. 8 , ol" jer issued March 2 , 1962 ,"'he1' e the Com
n:iss

ion held .that it .has the aut.hority
to issue sdJPoenas m the conrse of an IIwestlgatlOn t.o obtam mformatlOn whIch relates to the

, subject matter of an adjudicative p"oceedinR'.
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advertising for the period January 1 , 1965 to date." While there
may be innumerable instances where such broad specifications may
be generally relevant, reasonable in scope , and within the bounds
of proper discovery, it is incumbent upon the moving party, in
explaining the reasonableness of scope , to offer some explanation
for the failure to specify the needed documents more exactly and
for the failure to obtain the requested information by other less
burdensome means-for example, a request for admissions under

31 of the rules.
In short, we have been presented with a legal chimera. It has

the head of an order for the production of documents, the body of
a broad investigational subpoena , and the tail of an order requiring
access. While we cannot condone the existence of such a creature,
upon proper appJication by complaint counsel the examiner is fully
empowered to issue a more limited and unified order which meas-
ures up to the Jetter and spirit of the current rules of practice.

Accordingly, respondents ' appeal is granted and an appropriate
order will be entered.

ORDER GRANTING INTERLOCUTORY ApPEAL

This matter is before the Commission upon respondents ' inter-
locutory appeal , tiled pursuant to 35 of the Commission s rules
of practice , from the hearing examiner s order of August 30 , 1967,
denying respondents' motion to quash the hearing examiner

order to permit the inspection and copying of documents, and

upon briefs and argument in support thereof and in opposition
thereto. The Commission has determined that the appeal should
be granted. Accordingly,

It is ordencl That the respondents ' motion to quash the hearing
examiner s August 8, 1967, order to pcrmit the inspection and
copying of documents, be, and it hereby is, granted.

It is fwDwr or.dend That this matter be, and it hereby is , re-

manded to the hearing examiner for further proceedings in ac-
cm' dance with the views expressed in the accompanying opinion.

A & R AGENCY , INC. , ET AL.
Docket. 8716'. Ot"der Va?), :l8, ).16'7

Order denying effective date of initial decision until further order of the
Commission. See 73 F, C. 5 , for fmal order.

ORDER STAYI:-G EFFECTIVE DATE OF INITIAL IJECISION

The initial decision in this case having been mailed on October
, 1967; and service thereof having bcen made as to some of the

respondents but not as to all of the respondents:
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It is ordered That the effective date of the initial decision of the
hearing examiner filed October 25 , 1967 r73 F. C. 5J, be , and it
hereby is , stayed unti further order of the Commission.

It is further ordered That this order is not to be construed as

extending the time provided under Section 3.52 of the Commis-
sion s Rules of Practice for filing notice of intention to appeal from
the initial decision by any party to this proceeding.

BROWN & WILLIAMSON TOBACCO CORPORATION ET AL.

Docket 7688. Order , Dec. 1967

Order reopening proceeding and proposing modification of paragraph 3 of
the cease and desist order. See 73 F. C. 439 for modified order.

ORDER REOPENING PROCEEDING AND PROPOSING MODIFICATION OF
ORDER TO CEASE AND DESIST

On September 28 , 1967, respondents , Brown & Wiliamson To-
bacco Corporation and Ted Bates & Company, Inc. , filed a petition
to reopen the proceeding for the purpose of modifying the order
entered by the Commission on February 24 , 1960 (56 F. C. 956J.
In substance, respondents request that Paragraph 3 of the order
be modified so as to permit representations of government findings
concerning the tar and nicotine content of Brown & Wiliamson
filter cigarettes as compared with the smoke of other filter
cigarettes. Complaint counsel has filed an answer not opposing
the petition.

Upon consideration, the Commission has concluded that good
cause has been shown for modifying the order, but not in the
precise language proposed by respondents. Accordingly,

It is ordered, That this proceeding be reopened and that, within
thirty (30) days after service of this order, respondents Brown
& Wiliamson Tobacco Corporation and Ted Bates & Company,
Inc. , shall show cause why Paragraph 3 of the order to cease and
desist heretofore entered in this proceeding should not be modified
to read as follows:

3. Representing, directly or by implication, that the

United States Government, or any agency thereof , has found
that the smoke of Life cigarettes, or any other filter cigarette,
is lower in tar or nicotine content when compared with the
smoke of other filter cigarettes , unless such Government or
agency thereof in fact has so found , and such findings are
presented in a manner that is fair and not misleading and the
basis for comparison is fully and fairly stated.


