a report in writing setting forth in detail the manner and form in
whicli it has complied with this order.

Ix taE MATTER OF
CONSOLIDATED MORTGAGE COMPANY ET AL.

ORDER DISMISSING AN ORDER IN REGARD TO THE ALLEGED VIOLATION OF
TIIE TEDERAL TRADE COMMISSION ACT

Docket 8723. Complaint, Dec. 8, 1966—Decision. Apr. 19,1968

Order reopening an order dated February 19, 1968, page 376 herein. against
a now dissolved Providence, R.I., mortgage loan company and its officers,
and dismissing the complaint and setting aside the order as to the corporate
respondent.

Orper Rreorexixe AND Disyrissing COMPLAINT AND SETTING ASIDE
Orper a8 170 CorrPOrATE RESPONDENT

Respondents, on March 18, 1968, filed with the Commission a peti-
tion. requesting the Commission to reconsider its opinion and final
order issued February 19. 1968. on the grounds that the Commission
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assertedly failed or did not have the opportunity to consider respond-
ents’ submission of February 21, 1968, relating to a petition for dis-
solution filed in Superior Court of Rhode Island and that the Com-
mission assertedly did not follow an interpretation of law as contained
in certain cases referred to, and further requesting the Commission
to grant respondents a reasonable time within which to submit to the
Commission a final court order dissolving respondent corporation and
to grant respondents an oral hearing on their petition. Complaint
counsel, on March 25, 1968, filed an answer in opposition to the petition.

Subsequently, on April 8, 1968, respondents filed a letter with the
Commission, enclosing a copy of the final decree of Superior Court
of the State of Rhode Island, entered April 3, 1968, ordering that
Consolidated Mortgage Company be dissolved. Complaint counsel filed
a supplemental answer April 11, 1968, in which he states he is opposed
to any reconsideration of the Commission’s decision and final order
but that he has no objection to the exclusion of the corporate respond-
ent from the order to cease and desist in view of its dissolution.

In the circumstances, the Commission 1s of the opinion that this pro-
ceeding should be reopened pursuant to § 3.72(a) of the Commission’s
Rules of Practice, the complaint dismissed and the order set aside as
to the dissolved corporate respondent. This action will render moot or
irrelevant respondents’ other specific requests. Accordingly,

It is ordered, That this matter be, and it hereby is, reopened.

It is further ordered, That the order to cease and desist as to ve-
spondent Consolidated Mortgage Corporation be, and it hereby is, set
aside and that the complaint as to such respondent be, and it hereby
iz, dismissed.

Ix e Marrer or
HEAD SKI CO., INC.,, ET AL.

CONSENT ORDER. ETC., IN REGARD TO THE ALLEGED VIOLATION OF TRHE
FEDERAL TRADE COMDMISSION ACT
.Do«:-l«:(‘t C—-1323. Complaint, April 19, 1968—Decision, April 19, 1458

Consent order requiring two Maryland manufacturers of skis, ski accessories
and ski clothing to cease using unlawful resale price fixing and price main-
tenance tactics in the sale of their products to franchise dealers.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
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Trade Commission, having reason to believe that the parties named
in the caption hereof, and hereinafter more fully described, have vio-
lated and are now violating the provisions of Section 5 of the Federal
Trade Commission Act (15 U.S.C. § 45), and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges as
follows:

Paracrarm 1. Respondent Head Ski Co., Inc., hereinafter referred
to as Head Ski, is a corporation organized and doing business under
the laws of the State of Delaware, with its office and principal place of
business located at 15 West Aylesbury Road, Timonium, Maryland.

Respondent Head Ski & Sports Wear, Inc., hereinafter referred to
as Head Ski & Sports Wear, is a subsidiary of Head Ski which owns
and controls over 80 percent of its stock. Head Ski & Sports Wear is
a corporation organized and doing business under the laws of the State
of Maryland, with its office and principal place of business located at
208 Wight Avenue, Cockeysville, Maryland.

Par. 2. Head Ski is now, and has been for many years engaged in
tlie manufacture, distribution, and sale of combination metal, plastic,
and wood skis, ski poles, and various ski accessory products, including
but not limited to, edge sharpeners, surface repair kits, tip protectors,
spray bases, and pole rings.

Head Ski & Sports Wear is engaged in the marketing of ski pants,
parkas, sweaters, and accessory products used for skiing and other
outdoor activities.

Par. 3. Respondents both sell and distribute their merchandise by
means of a network of franchised retail dealers throughout the United
States. These dealers offer such merchandise for resale or rental to the
public, except in some instances, where respondent Head Ski reserves
for itself the sole right to offer its products for sale to certain specified
classes of purchasers.

Par. 4. Inthe course and conduct of their business respondents are
now and have been at all times referred to herein engaged in commerce,
as “commerce” i3 defined in the Federal Trade Commission Act. Re-
spondents ship their products, or cause such products to be shipped,
from States wherein they do business to purchasers located in other
States. The dollar volume of net sales of skis and ski accessory products
by respondent Head Ski has inereased from over $£1,000.000 in 1957, to
an amount in excess of $9,000,000 in 1966. There i1s and has been at all
times mentioned herein a continuous and increasingly substantial cur-
rent of trade in commerce in such products between and among the sev-
eral States of the United States and the District of Columbia.

H18-345—T72——40
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Par. 5. Except to the extent that competition has been hindered,
frustrated, lessened, and eliminated as set forth in this complaint,
respondents have been and are now in substantial competition with
other corporations, individuals, and partnerships engaged in the sale
and distribution of products similar to those described in Paragraph
2 hereinabove.

Par. 6. For many yvears, and continuing to the present time, it has
been the practice and policy of Head Ski, and recently of Head Ski &
Sports Wear to establish. maintain, and enforce a merchandising or
distribution program and policy under which contracts, agreements,
understandings, and arrangements are entered into with their retail
dealers which have the purpose and effect of fixing, establishing, and
maintaining the prices, terms, and conditions of sale or rental of their
products.

Par. 7. Respondents require their dealers annually to execute a con-
tract or agreement under the terms of which such retail dealers agree,
among other things:

Not to display, advertise, offer for sale, or sell directly or indirectly.
merchandise purchased from respondents at prices less than, or under
terms or conditions other than those established and provided by
respondents:

That products shipped to them by respondents will, under no cir-
cumstances, be transferred or sold, by retail sale or otherwise to any
other shop or dealer not an authorized Head Ski Dealer:

To resell to respondents any unsold stock of respondents’ products
in the event that business relations between respondents and the deal-
ers are terminated.

Pir. 8. Head Ski requires its dealers to refrain from selling its
products to certain designated classes of retail customers including,
but not limited to, ski schools, ¢ki instructors, professional skiers. and
ski patrol members. As to these classes, respondent insists that it alone
make such sales.

Par. 9. Head Ski urges, advocates, induces. compels, and aids and
abets its franchised retail dealers to combine for the purpose of agree-
ing upon uniform policies and prices with regard to such matters as
rental fees, binding mounting charges, trade-in allowances, and the
application or applicability of a rental charge to the purchase price
of new skis.

Par. 10. Respondents have established a system of policing their
clealers in order to ascertain deviations by such dealers from the pro-
visions of respondents’ merchandising programs. Respondents conduct
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such policing by various means and methods including, but not limited
to, the following :

Aflixing serial numbers on all skis shipped by Head Ski to its dealers
for the purpose, among others, of tracing sales violating respondent’s
merchandising programs and to unauthorized retail outlets;

Requiring and soliciting from their dealers assistance and coopera-
tion in securing and reporting information to respondents as to the
failure of other dealers to support, observe, or comply with respond-
ents’ merchandising programs;

Circulating notices to their dealers informing them of dealers added
or dropped within the dealer’s general area for the purpose, among
others, of providing such dealers with a current listing of other
dealers whom they are to police; and ;

Directing their area representatives and other employees to secure
and report information as to the failure of their dealers to observe and
comply with respondents’ merchandising programs.

Par. 11. Respondents, upon learning of deviations by their dealers
from the prices, terms, or conditions established under their merchan-
dising programs, enforce their programs and policies by various means
and methods of which the following are examples:

Contacting such deviating dealers and securing, or attempting to
secure assurances from such dealers, that they will observe and comply
with respondents’ merchandising programs;

Threatening to discontinue doing business with such dealers who
fail to observe and comply with their merchandising programs; and

Terminating dealerships by refusing to sell to such dealers.

Par. 12. The foregoing programs and policies and respondents’ acts
and practices in furtherance thereof, have had and do now have a
dangerous tendency or effect of unduly hindering, lessening, restrain-
ing or eliminating competition and trade in the sale and distribution of
skis, ski equipment, and accessory and related products.

Par. 13. The foregoing programs and policies, and acts and practices,
as alleged, are prejudicial and injurious to the public and constitute
unfair acts and practices and unfair methods of competition in com-
merce within the meaning and intent of Section 5 of the Federal Trade
Commission Act.

Decisiox axp ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respondents
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having been served with notice of said determination and with a copy
of the complaint the Commission intended to issue, together with a =
proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the com-
plaint to issue herein, a statement that the signing of said agreement
1s for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and

The Commission having considered the agreement and having ac-
cepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of 30 davs,
now in further conformity with the procedure prescribed in § 2.34(hb)
of its Rules, the Commission hereby issues its complaint in the form
contemplated by said agreement, makes the following jurisdictional
findings, and enters the following order:

1. Respondent Head Ski Co., Inc., is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State
of Delaware, with its office and principal place of business located
at 15 West Aylesbury Road, in the city of Timonium. State of
Maryland.

Respondent Head Ski & Sports Wear, Inc., is a corporation orga-
nized, existing and doing business under and by virtue of the laws of
the State of Maryland, with its office and principal place of business
located at 208 Wight Avenue, in the city of Cockevsville, State of
Maryland.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

L. 7t is ordered, That respondent Head Ski Co., Inc., a corporation,
its subsidiaries, successors, assigns, officers, directors, agents, repre-
sentatives, and/or employees, individually or in concert, directly or
through any corporate or other device, in connection with the manu-
facture, distribution, offering for sale, sale, or rental of skis. ski poles
or ski accessory products, in commerce, as “conmmnerce” is defined in
the Federal Trade Commission Act, do forthwith cease and desist
from:
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A. Establishing, maintaining, or enforcing any merchandising or
distribution program, plan or policy under which contracts, agree-
ments, understandings, arrangements, or planned common courses of
action or courses of dealing are entered into with its dealers which
have the purpose or etfect of fixing, establishing, maintaining or en-
forcing the prices, terms, or conditions of sale or rental at which its
skis, ski poles or ski accessory products, are to be resold or rented. This
paragraph shall apply regardless of whether or not such contracts,
agreements, understandings, or arrangements are otherwise lawiul
under the statutes, laws, or public policy now or hereafter in effect
in any State, Territory, or the District of Columbia.

For the purposes of this Order the phrase “terms, or conditions of
sale or rental” shall mean service charges, rental fees, trade-in allow-
ances, methods of payment, time restrictions on sale and customer
restrictions.

B. Entering into, continuing or enforcing, or attempting to enforce
any contract, agreement, understanding, or arrangement, or any
provision therein, which is inconsistent with subparagraph (A) above
or subparagraph (C) below.

C. Engaging in any one or more of the following acts or practices:

1. Prior to selling to a prospective dealer, requiring assurances,
whether by understanding. agreement, or otherwise, from such
person or persons that they will agree to abide by, and will abide
by the provisions of any merchandising or distribution program
or policy inconsistent with the provisions of this Order:

2. Requiring, directly or indirectly, any dealer to resell to
respondent any unsold stock of respondent’s products in the event
that business relations between respondent and the dealer ave
terminated: Provided. That respondent shall not be prohibited
from repurchasing such unsold stock at the request of a dealer
or {rom obtaining an option from a dealer to repurchase such
unsold stock in the event that the dealer is unable to meet his
financial obligations to respondent:

3. Preventing, encouraging, restraining, regulating, interfer-
ing with or limiting, in any manner. or for any reason, any
dealers from reselling, renting, exchanging, or transferring prod-
ucts purchased from respondent to any other dealers whether or
not such other dealers are dealers of vespondent except that this
provision shall not prevent respondent, Head Ski Co., Inc., from
excluding from the scope of its warranty or guarantee, defects
caused by faulty service or improper mounting of bindings on its
products by persons other than franchised dealers:
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4. Preventing, restraining, regulating, or limiting dealers from
selling, at retail, products purchased from respondent. to any
particular class or classes of customers (including, but not limited
to professional skiers, ski school personnel, ski patrol members,
federal and state agencies, the military, and educational institu-
tions) at whatever prices, terms, or conditions of sale are inde-
pendently determined by such dealers, and without prior clearance
from or authorization by respondent :

5. Urging, advocating, inducing, compelling, or aiding and
abetting its retail dealers to combine locally for the purpose or
with the etfect of arranging or agreeing upon uniform policies
and programs relating to rental fees, binding mounting charges,
trade-in allowances, or any other prices, fees, or charges, or terms
or conditions pertaining to the sale or rental of any products
purchased from respondent

6. Using registration numbers, serial numbers or other similar
identifying marks on its products as a means of tracing to par-
ticular dealers sales of skis where the purpose or effect of such
tracing is to implement any programs or policies of respondent
forbidden by this Order:

7. For a period of three (3) yeavs after the etffective date
of this Order, publishing, disseminating or circulating to its
cdealers, or including in any advertising aids supplied or sold
to its dealers, any prices or lists of prices, suggested or manda-
tory, at which its products may or must be resold or rented by

such dealers, and after said period of three years unless each

reference to such prices is accompanied by a clear and con-
spicuous statement that the resale prices stated arve “manufacturer’s
suggested vetail prices only™:

8. For a period of 3 years after the effective date of this order,
including in its own advertising any retail prices unless such
prices are stated in terms of a multiple of five dollars and are
prefaced by the phrase “sells for around,” and after such three
vear period from including such prices in its own advertising
unless such prices are clearly and conspicuously accompanied
by one of the following statements: “Manufacturer’s snggested
retail (list) price(s) only™: “Suggested retail (list price(s)
only”: “Sells for around (about)™: or *Around™;

9. Circulating or publishing (1) lists of dealers or (2) notices
to dealers informing them of franchises which have been added
or dropped: Provided. That respondent may, as a matter of
courtesy, once each vear in the spring, inform franchised dealers
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in any particular avea of all franchises effective in that area for
that year, and respondent may sponsor advertising which lists
authorized dealersin a particular area;

10. Requiring, requesting, or soliciting from its dealers assist-
ance and cooperation in securing and reporting information to
respondent regarding the failure of other dealers to observe and
comply with any merchandising programs or policies of respond-
ent containing any prices, terms, or conditions of sale or rental
established or suggested by respondent ;

11. Directing or requiring its area representatives, salesmen
or other employees or agents to secure and report information as
to the failure of its dealers to observe and comply with any
merchandising programs or policies of respondent containing
any prices, terms, or conditions of sale or rental established or
suggested by respondent which are forbidden by this Order;

12. Securing or attempting to secure assurances from its dealers,
if informed that such dealers have failed to comply with or
observe the prices, terms and conditions of resale or rental es-
tablished by respondent, that said dealers will observe and will
comply with any merchandising programs or policies of re-
spondent containing any prices. terms or conditions of sale or
rental established or suggested by respondent :

13. Threatening to terminate any dealer or threatening to re-
fuse to fill reasonable orders or reorders of any franchized dealer.
because such dealer has failed to observe and comply with any
merchandising programs or policies of respondent containing
any prices, terms. or conditions of sale or rental established or
suggested by respondent; ‘

14. For a period of three years after entry of this Order, ter-
minating ¢ny dealer, or refusing to fill reasonable orders or re-
orders of any franchised dealer, because such dealer has failed
to observe and comply with any merchandising programs or pol-
icies of respondent containing any prices. terms, or conditions of
sale or rental established or suggested by respondent, and. after
such three vear period. establishing or following a program or
policy of systematically or generally refusing to continue dealing
with or filling reasonable orders and re-orders of dealers who fail
to observe and comply with any merchandising programs or poli-
cies of respondent containing any prices, terms, or conditions of
sale or rental established or suggested by respondent.

D. For a period of three (3) vears after the eftective date of this
Order establishing or following a policy of systematically or generally
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refusing to sell to any dealer who desires to sell, at retail, respondent’s
products, for the reason that such dealer has a reputation or poten-
tiality for discounting or cutting prices or for selling at retail to any
particular customer or class of customers.

E. For a period of three years (8) after the effective date of this
Order, refusing to continue selling products to any existing dealer for
any reason whatsoever, unless respondent at the time it notifies such
dealer of its refusal simultaneously notifies the Commission of such
refusal and provides the Commission with a detailed explanation of
all reasons prompting such refusal.

I1. 7t is further ordered. That respondent Head Ski Co., Inc.. shall.
within sixty (60) days after service upon it of this Order, serve by
registered mail :

A. On all of its dealers. on official Head Ski Co., Inc., stationery.
together with a copy of this Order. a copy of Letter X attached to
this Order signed by the Chairman of the Board of Head Ski Co.,
Inc.:and,

B. On each dealer terminated since January 1, 1962, a Jetter advising
him that he mayv apply. within thirty (30) dayvs from receipt of that
letter. for reinstatement as a Head Ski Co., Inc., dealer.

II1. 7¢# is further ordered. That respondent Head Ski Co., Inc.,
shall cease and desist from refusing or failing to reinstate any former
dealer terminated since January 1. 1962, for failure to support, observe,
or comply with respondent’s merchandising policies or programs con-
taining any prices. terms or conditions of sale or rental established
or suggested by respondent. where such dealer (A) requests reinstate-
ment pursuant to the provigions of Paragraph II of this Order and
(B) ig willing to adequately service and sell respondent’s products.

IV. 7t is further ordered, That respondent Head Ski Co., Inc., shall
gubmit to the Commission :

A. Within sixty (60) days after service upon it of this Order a
list of all dealers terminated since January 1, 1962; and

B. Within one hundred and twenty (120) days after service upon
it of this Order: (a) a list of all dealers who have been reinstated since
service npon respondent of this Order: and (b) a list of all dealers
who have not been reinstated and the reason or reasons therefor.

V. After a period of three vears from the effective date of this
Order, nothing in this Order shall be construed to prohibit respond-
ent Head Ski Co., Inc., from entering into, establishing, maintaining
and enforcing, in any lawful manner, any price agreement excepted
from the provisions of the Federal Trade Commission Act by virtue of
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the McGuire Act amendments to said Act or by any other applicable
statutes, whether now in effect or hereafter enacted.

V1. [t is further ordered, That respondent Head Ski & Sports Wear,
Inec., a corporation, its subsidiaries, successors, assigns, officers, direc-
tors, agents, representatives and/or employees, individually or in con-
cert, directly or through any corporate or other device, in connection
with the manufacture, distribution, otfering for sale, sale or rental of
ski clothing or accessory items, in commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from:

A. Establishing, maintaining, or enforcing any merchandising or
distribution program, plan or policy under which contracts, agree-
ments, arrangements, understandings or planned common courses of
action or courses of dealings are entered into with its dealers which
have the purpose or effect of fixing, establishing, maintaining or en-
forcing the prices, terms or conditions of sale or rental at which their
ski clothing or accessory items are to be resold or rented.

For the purposes of this Order, the phrase “*terms, or conditions of
sale or rental” shall mean service charges, rental fees, trade-in allow-
ances, methods of payment, time restrictions on sale and customer
restrictions.

B. Entering into, continuing, or enforcing or attempting to enforce
any contract, agreement, understanding, or arrangement, or any pro-
vision therein, which is inconsistent with subparagraph (A) above
or subparagraph (C) below.

C. Engaging in any one or more of the following acts or practices:

1. Prior to selling to a prospective dealer, requiring assurances,
whether by understanding, agreement, or otherwise, from such per-
son or persons that they will agree to abide by, and will abide by the
provisions of any merchandising or distribution program or policy
inconsistent with the provisions of this Order;

2, Requiring, directly or indirectly, any dealer to resell to respond-
ent any unsold stock of respondent’s products in the event that busi-
ness relations between rvespondent and the dealer are terminated:
Provided, That respondent shall not be prohibited from obtaining an
option from a dealer to repurchase such unsold stock in the event that
the dealer is unable to meet his financial obligations to respondant ;

3. Urging, advocating, inducing, compelling, or aiding and abet-
ting its retail dealers to combine locally for the purpose or with the
eflect of arranging or agreeing upon uniform policies and programs
relating to any prices, fees, or charges, or terms or conditions pertain-
ing to the sale or rental of any products purchased from respondent;
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4. Using registration numbers, serial numbers or other similar iden-
tifying marks on its products as a means of tracing to particular deal-
ers sales of its products where the purpose or effect of such tracing is
to implement any programs or policies of respondent forbidden by this
Order;

5. Publishing, disseminating or circulating to its dealers any lists
of prices at which its products may be resold by such dealers unless
such prices are accompanied by a clear and conspicuous statement that
the stated prices are suggested prices only:

6. Advertising any retail prices in its own advertising or in any ad-
vertising aids supplied or sold to its dealers unless such prices are
clearly and conspicuously described as manufacturer’s suggested re-
tail prices only;

7. Circulating or publishing (1) lists of dealers or (2) notices tc
dealers informing them of franchises which have been added or
dropped : Provided. That respondent may, as a matter of courtesy, once
each vear in the spring. inform franchised dealers in any particular
area of all franchises effective in that area for that year, and respond-
ent may sponsor advertising which lists authorized dealers in a
particular avea:

S. Requiring, requesting, or soliciting from its dealers assistance
and cooperation in securing and reporting information to respondent
regarding the failure of other dealers to observe and comply with any
merchandising programs or policies of respondent containing any
prices, terms, or conditions of sale or rental established or suggested
by respondent:

9. Directing or requiring its area representatives, salesmen or other
emplovees or agents to secure and report information as to the failure
of its dealers to observe and comply with any merchandising programs
or policies of respondent containing any prices, terms, or conditions
of sale or rental established or suggested by respondent which are
forbidden by this Order:

10. Securing or attempting to secure assurances frem its dealers, if
informed that such dealers have failed to comply with or observe the
prices, terms and conditions of resale or rental established by respond-
ent, that said dealers will observe and will comply with any mer-
chandising programs or policies of respondent containing any prices.
terms or conditions of sale or rental established or suggested by
respondent;

11. Threatening to terminate a particular dealership because such
dealer has failed to observe and comply with any merchandising pro-



HEAD SKI CO., INC., ET AL. 723

712 Decision and Order

arams or policies of respondent containing any prices, terms or condi-
tions of sale or rental established or suggested by respondent.

D. Nothing in this order shall be interpreted to prohibit rezpondent
Head Ski & Sports Wear, Inc., from entering into, establishing, main-
taining, and enforcing in any lawful manner any price agreement ex-
cepted from the provisions of the Federal Trade Commission Act by
virtue of the McGuire Act amendments to said Act or any other
applicable statutes, whether now in effect or hereafter enacted.

VII. /¢t is further ordered. That respondents herein shall forthwith
distribute a copy of this Order to all of their operating divisions.

VII1. 7¢4s further ordered, That the respondents herein shall with-
in sixty (60) days after service upon them of this Order, file with the
C'ommission a report in writing setting forth in detail the manner and
form in which they have complied with this Order. '

LETTER X
(Official Head Ski Company, Inc. Letterhead)
(date)

Dear ———:

TWe have been divected by the Federal Trade Commission to inform
vou that the FTC has entered a Consent Order against Head Ski Com-
pany which, among other things, prohibits us from requiring you to
support any programs or policies which establish the prices or fees at
which vou may sell or rent our products, which control yvour service
charges, which limit the customers to whom you may sell or rent, or
which prohibit vou from selling whenever you swish. This company
has consented to the Order and wishes to cooperate with the FTC. al-
though. as our agreement with the Commission acknowledges, we
have not admitted, and do not admit, any violation of the law on our
part.

The Commission’s Order will have a direct and important effect
upon vou as a Head Ski Dealer. For this reason, we have enclosed
a copy of the Order. As a result of this Order, despite any existing
contracts. agreements, or understandings, and despite any past or pre-
sent practices or dealings, vou may determine independently your own
merchandising policies with respect to sale and rental prices, service
charges and customers for our products without supervision, inter-
ference, or reprisals by the Head Ski Company, and without fear of
being dropped or cut off as a Head Ski Dealer. For example. you may :

1. Sell or advertise for sale Head Ski products at whatever prices
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you yourself desire. In connection with this, you will be receiving ne
more suggested retail prices from the Head Ski Company for the
next three years;

2. Sell to whomever you want, including other dealers, ski school
personnel, ski patrol members, ski teams, educational institutions, fed-
eral and state agencies, the military and your own employees. Further-
more, you may make such sales at whatever prices you want, and with-
out obtaining authorization from the Head Ski Company :

3. Rent Head skis for whatever fee you vourself want: and

4. Sell rental skis whenever you desire (without waiting for any
specified period of time), for whatever price von want.

Very truly yours,
(Chairman of the Board, Head Ski Co.)

Ix tHE MATTER OF
THE COLEMAN COMPAXY. INC.

CONSENT ORDER. ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-1324. Complaint, April 19, 1968—Decision. April 10, 1968
Consent order requiring a Wichita, Kans., manufacturer of heating and air con-
ditioning units and trailer and camping equipment o cease misrepresenting
the guarantees on its products.

CoOMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Aect, the Federal
Trade Commission, having reason to believe that The Coleman Com-
pany, Inc., a corporation, hereinafter referred to as the respondent,
has violated the provisions of said Act,. and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows:

Parserarr 1. The Coleman Company, Inc., is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the State of Kansas, with its principal office and place of busi-
ness located at 250 North St. Francis Avenue in the city of Wichita,
State of ILansas.
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Par. 2. Respondent is now, and for some time last past has been,
engaged in the advertising, offering for sale, sale and distribution of
Leating units, air conditioning units, automobile trailers and camp-
ing equipment to distributors, wholesalers and retailers for resale to
the public and in the offering for sale, sale and distribution of heating
units and air conditioning units directly to the public.

Par. 3. In the course and conduct of its business as aforesaid, re-
spondent now causes, and for some time last past has caused, its said
products, when sold, to be shipped from the States in which they are
produced to purchasers thereof located in various other States of
tiie United States and in the District of Columbia, and maintains, and
at all times mentioned herein has maintained, a substantial course of
trade in said products in commerce, as “commerce” is defined in the
TFederal Trade Commission Act.

Par. 4. In the course and conduct of its aforesaid business, and for
the purpose of inducing the purchase of its products, the respondent
has made, and is now making, numerous statements and representa-
tions in newspapers and in promotional material with respect to
product enarantees o1 warranties. :

Trypical and illustrative of said statements and representations. but
not all inclusive theveof, are the following :

Coleman AIR CONXDITIONING

£ *® * #* s £ £

IFREE SERVICE WITHIN WARRANTY !

Parts, labor, even the serviceman's call mileage! Every Coleman product
for Maohite Homes and Travel Trailers ig covered by full-protection Warranty.
Coleman COOL RAY LP-GAS LITE . . .

s w 5 5 5 = *

WARRANTED BY COLEMAN as are all Coleman products. Coleman guar-
antees the performance. the service. the satisfaction of every Coleman product.
Backs it with a unique £1000 Warranty Bond issued by one of the world’s best
known bonding underwriters.

Par. 5. By and through the use of the above-quoted statements and
ropresentations, and others of similar import and meaning but not
expressly set out herein, the vespondent has represented, and is now
representing, directly or by implication, that its products are guar-
anteed or warranted without condition or limitation.

Par. 6. In truth and in fact, respondent’s guarantees or warranties
of its products are subject to conditions and limitations which are not
revealed in its advertised guarantees or warranties.
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Therefore, the statements and representations as set forth in Para-
graphs Four and Five hereof were and are false, misleading and
deceptive. '

Par. 7. In the course and conduct of its aforesaid business, and at
all times mentioned herein, respondent has been, and now is, in sub-
stantial competition, in commerce, with corporations, firms, and
individuals in the sale of heating units, air conditioning units, automo-
bile trailers and camping equipment of the same general kind and
nature as those sold by respondent.

Par. 8. By and through the use of the aforesaid acts and practices,
respondent places in the hands of distributors, retailers, dealers and
others the means and instrumentalities by and through which it may
mislead and deceive the public in the manner and as to the things here-
inabove alleged.

Par. 9. The use by respondent of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the purchas-
ing public into the erroneous and mistaken belief that said statements
and representations were and are true and into the purchase of sub-
stantial quantities of respondent’s products by reason of said erroneous
and mistaken belief.

Par. 10. The aforesaid acts and practices of respondent, as herein
alleged, were and are all to the prejudice and injury of the public
and of respondent’s competitors and constituted, and now constitute.,
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in violation of Section 5 of the Federal
Trade Commission Act.

Dzrcisiox axp ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondent named in the caption hereof with vio-
lation of the Federal Trade Commission Act, and the respondent hav-
ing been served with notice of said determination and with a copy of
the complaint the Commission intended to issue, together with a pro-
posed form of order; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order. an admission by
the respondent of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such com-
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plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and

The Commission having considered the agreement and having ac-
cepted same, and the agreement containing consent order having theve-
upon been placed on the public record for a period of 30 days, now in
further conformity with the procedure preseribed in §2.34(b) of its
Rules, the Commission hereby issues its complaint in the form con-
templated by said agreement, makes the following jurisdictional find-
ings, and enters the following order:

1. Respondent The Coleman Company, Inc..is a corporation organ-
ized, existing and doing business under and by virtue of the laws of
the State of Kansas, with its office and principal place of business
located at 250 North St. Francis Avenue, in the city of Wichita, State
of Kansas.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent. and the proceeding
is in the public interest.

ORDER

1t is ordered, That respondent The Coleman Company, Inc.. a cor-
poration, and its officers, agents, representatives and emplovees.
directly or through any corporate or other device. in connection with
the advertising, offering for sale, sale or distribution of heating units,
air conditioning units, automobile trailers, camping equipment or
other produects, in commerce as “commerce” is defined in the Feceral
Trade Commission Act, do forthwith cease and desist from:

1. Representing, directly or by implication. that its products
are guaranteed unless the nature and extent of the guarantee. the.
identity of the guarantor and the manner in which the guarantor
will perform thereunder are clearly and conspicuously disclosed.

2. Furnishing or otherwise placing in the hands of others anv
means or instrumentality by or through which they may mislead
or deceive the public in the manner or as to the things prohibited
by this order.

It is further ordered. That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

It is further ordeied. That the respondent herein shall, within sixty
(60) davs after service upon it of this order. file with the Commis-
sion & report in writing setting forth in detail the manner and form
in which it has complied with this order.
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I~ tiE MATTER OF
THE VOLLRATH COMPANY ET AL.

ORDER, OPINION, ETC.. IN REGARD TO TIIE ALLEGED VIOLATION OF THI
FEDERAL TRADE COMDMISSION ACT

Dacket 8698, Complaint, July 20, 1966—Decision. Apr. 24, 1968
Order requiring a Sheboygan, Wis., distributor of cooking utensils to cease using
falve health and savings claims, misrepresenting the construction and effi-
cacy of its cookware. and supplying others with promotional materials
containing prohibited representations. '

COMPLAINT

Purgnant to the provisions of the Federal Trade Commission et
and by virtue of the authority vested in it by said Act. the Federal
Trade Commission. having reason to helieve that The Vollrath Com-
pany. a corporation. and Walter .J. Iohler and Carl H. Rickmeier. Jr..
individually and as officers of said corporation. hereinatter referred
to as respondents have violated the provisions of said Act. and it
appearing to the Commission that a proceeding by it in respect thereof
would be in the public interest. hereby issues its complaint, stating its
charges in that respect as follows:

Parscrarr 1. Respondent The Vollrath Company is a corporation
organized. existing and doing business under and by virtue of the laws
of the State of Wisconsin with its principal oflice and place of busi-
ness Jocated at 1236 N, 18th Street. Sheboygan, Wisconsin.

Respondents Walter .J. Kohler and Carl H. Rickmeier, Jr., are
officers of the corporate respondent. They formulate, divect and con-
trol the acts and practices of the corporate respondent, including the
acts and practices hereinafter set forth. Their address is the same as
that of the corporate respondent.

P.r. 2. Respondents are now. and for some time last past have been.
engaged in the advertising, offering for sale, sale and distribution of
stainless steel cookware to dealers and distributors for resale to the
public. The said cooking utensils are represented by respondents as
utilizing the “waterless™ or the “Vacumatic™ methods of cooking in
which no water or a small amount of water is used depending upon
the nature of the food to be cooked.

Par. 3. In the course and conduct of their business respondents
now cause, and for some time last past have caused, their products
when sold to be shipped from their place of business in the State of
Wisconsin to dealers. distributors and purchasers thereof lccated in
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various other States of the United States, and maintain and at all
times mentioned herein have maintained, substantial course of trade
in said products in commerce, as “commerce” is defined in the Federal
Trade Commission Act.

Par. 4. In the course and conduct of their business, at all times
mentioned herein, respondents have been in substantial competition
with corporations, firms and individuals likewise engaged in the busi-
ness of selling and distributing cooking utensils of the same general
kind and nature as those sold by respondents.

Par. 5. Respondents in the course and conduct of their business
have furnished and supplied to dealers and distributors and to the
agents and representatives thereof, who sell said products to the pub-
lic, various types of advertising literature, including, but not limited
to, sales manuals, charts, leaflets, cookbooks, and brochures.

The method of sale chiefly emploved by said dealers, distributors,
and their agents and representatives, is the display and demonstra-
tion of respondents’ products accompanied by sales talks, the mate-
rial for which has been supplied by respondents. Statements and
representations made by said dealers and distributors and their agents
and representatives are therefore, suggested by, and have the expressed
or implied approval of the respondents; and sales made in the course,
or as a result of, said sales talks, displays or demonstrations inure
to the benefit of the respondents.

Par. 6. Respondents, through their said advertising material and
through said dealers and distributors and their agents and represent-
atives, to induce the purchase of their stainless steel cooking utensils,
as outlined in Paragraph Five herein, and otherwise, have represented
directly and by implication that:

1. When their cooking utensils are covered, for cooking, with the
lids supplied therewith a vapor “seal” or “lock” is formed, and as a
result no vapor loss occurs during the cooking of food in said utensils.

2. Food cooked in their cookware by means of the “waterless” or
“Vacumatic” cooking methods retains substantially more of the vita-
min and mineral content than food cooked in other types of cookware
regardless of the method of cooking used.

3. Less food is required to satisfy hunger when prepared in re-
spondents’ utensils utilizing the “waterless” or “Vacumatic” methods
of cooking, than when otherwise prepared, for the reason that more
vitamins and minerals are retained through the use of respondents’
utensils and methods of cooking.

4, The use of respondents’ utensils and the “waterless” or “Vacu-
matic” methods of cooking will prevent certain illnesses and diseases.

418-845—T2———47
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5. The use of respondents’ cooking utensils will enable users to realize
the following:

(a) Substantial savings on food.

(b) Substantial savings on fuel.

(¢) Savings in time spent in the kitchen of up to one and one half
hours daily.

6. The use of respondents’ cookware with the “waterless” or “Vacu-
matic” methods of cooking is the most healthful way to prepare food.

7. The sales agents and representatives of respondents’ dealers and
distributors are members of respondents’ advertising department, and
that said persons are conducting an advertising campaign on behalf of
the respondents and in regard to respondents’ products.

Par. 7. In truth and in fact

1. The so-called vapor “seal” or “lock™ formed by placing a cover, or
lid, on respondents’ stainless steel cookware does not prevent all vapor
loss during the cooking of food in said utensils.

2. Food cooked in respondents’ stainless steel cookware by means of
the “waterless” or “Vacumatic” cooking methods does not retain sub-
stantially more of the vitamin and mineral content than food cooked
in other types of cookware when an efficient method of cooking 1s
used.

3. The amount of food which will be consumed by an individual, if
unrestricted, will depend upon how appetizing the food is and the bulk
it occupies in the stomach. Hunger will not return until the stomach
becomes empty. Neither of these conditions has any relationship to the
vitamin and mineral content. of the food.

4. Neither the use of respondents’ utensils nor the “waterless™ or
“Vacumatic” methods of cooking, nor their combination, will prevent
any illness or disease.

3. The use of respondents’ cooking utensils will not enable users to
realize substantial savings on food or on fuel bills, nov will they he
able to save up to one and a half hours, or any other substantial amount
of time, from the time spent daily in the kitchen in the cooking of
food.

6. The use of respondents’ cookware with or without the “waterjess”
or “Vacumatic”?” methods of cooking is not more healthful than other
cfficient, commonly employed methods of cooking.

7. The agents and representatives of respondents’ dealers and dis-
tributors who sell respondents’ cooking utensils to the public are not
members or employees of respondents’ advertising department, nor
are they conducting an advertising campaign on behalf of respond-
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ents. On the contrary they are salesmen whose sole purpose is to
sell such products to the public.

Therefore, the representations referred to in Paragraph Six here-
inabove were and are false, misleading and deceptive.

Par. 8. The use by respondents of the aforesaid false. misleading,
deceptive and disparaging statements and representations, has had,
and now has, the tendency and capacity to mislead and deceive mem-
bers of the purchasing public into the erroneous and mistaken belief
that such statements were, and are, true and into the purchase of
substantial quantities of respondents’ products by reason of said
‘erroneous and mistaken belief.

Par. 9. The aforesaid acts and practices of respondents, as herein
alleged, were and are, all to the prejudice and injury of the public
and of respondents’ competitors and constituted, and now censtitute,
unfair methods of competition, in commerce, and unfair and decep-
tive acts and practices in commerce, in violation of Section 5 of the
Federal Trade Commission Act.

A r. Garland S. Ferguson, supporting the complaint.
Foley, Summond and Lardner by Mr. David E. Beckwith and Mr.
Fdwin P Wiley, Milwaukee, Wisconsin, for respondents.

w1rianL Decistoy By Wrinntay K. Jacksox, Heanine ExannNer

JULY 31, 1967

This proceeding was commenced by the issuance of a complaint on
July 20, 1966. charging the corporate respondent and the two named
individual respondents, individually and as officers of said corpora-
tion, with vinfair and deceptive acts and practices and unfair methods
of competition in commerce, in violation of Section 5 of the Federal
Trade Commission Act by making false savings claims and misrepre-
senting the construction, eflicacy and other features of stainless steel
cookware the corporate respondent sells. Specifically, the complaint
alleges that through the use of advertising literature—such as sales
manuals, charts, cookbooks and brochures—furnished by the corpo-
rate respondent to its distributors, dealers and sales representatives, it
has falsely represented that: 1) a vapor “seal” or “lock™ formed by
cooking in its covered utensils results in no vapor loss. 2) food cocked
in its cookware by the “waterless” or “Vacumatic” method retains
substantially more vitamin and mineral content than that cocked in
other types of cookware regardless of the method of cooking used,



732 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 73 F.T.C.

and because of such retention less food is required to satisfy hunger,
3) use of its cooking utensils and the “waterless” or “Vacumatic”
method of cooking will prevent certain illnesses and diseases and is
the most healthful way to prepare food, 4) use of its cooking utensils
will enable users to realize substantial savings on food and fuel and
savings in time spent in the kitchen of up to one and cne half hours
daily. and 5) sales agents and representatives of its dealers and dis-
tributors are members of its advertising department and are conducting
an advertising campaign on behalf of the respondent and in regard
{0 its products. A

After being served with the said complaint, both the corporate and
individual vespondents appeared by counsel and on Auguast 18, 1966,
filed their joint answer admitting & number of the specific allegations
in the complaint, denying others, and neither admitting nor denying
the remainder. With respect to certain repregentations, which they
have admitted that they made, they deny that they are in any way
false, misleading or deceptive.

A prehearing conference was held on September 12, 1966, at Wash-
ingten, D.C. to discuss tlie dates and places of hearings, the exchange
of lists of witnesses and documents, and the simplification and clari-
fication of the issues.

Pursuant to the order of the Commisison dated October 14, 1966,
eranting leave to hold hearings in more than one place, and the order
of the Commission dated November 16, 1966, granting leave to hold
noncontinuous hearings, hearings were held at Washington, D.C. on
November 28, 29, 80, and December 1, 1966; Chicago, Illinois, on
December 5, 6, 7. 8 and 9, 1966: at Chicago, Illinois, on January 23,
24,25 and 26, 1967 ; and rebuttal hearings at Washington, D.C. on May
3, 1967, Proposed findings of fact, conclusions of law, and briefs have
been submitted by both parties. These proposals have been considered
and those proposed findings not herein adopted, either in form or in
substance, are rejected as not being supported by the record or as not
being necessary; and the hearing examiner having considered the en-
tire record, makes the following findings of fact, conclusiens drawn
therefrom, and order.

FINDINGS OF FACT

1. Respondent, The Vollrath Company (hereafter referred to as
“Vollrath”) is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Wisconsin with its
principal office and place of business located at 1236 N. 18th Street,
Sheboygan, Wisconsin (Ans. par.1).
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2. Vollrath was founded by Jacob J. Vellrath in 1874 as a manufac-
turer of enamelware products for home use (Tr. 758). Vollrath com-
menced the manufacture of stainless steel products in 1941/42 (Tr.
1u9> and its prodiction of stainless steel cookware Legan n 1946,

Vollrath supplied cockware to one customer exclusively until the early
1950’ when that company agreed to moduv their exclusive relation-
ship s nd permitted Voll rath to furnish its stainless steel cookware to
~other distributors east of the Mississippi River (Tr. 762-3). Initially.
'\Tol‘hfavth sold to only a few distributors in the East and furnished no
sales aids or other literature. Prior to 1959 Vollrath distributors
prepared their own Mlns literaturs and sales aids (Tr. 764-35). Sulse-
cuent to 1939, as will be developed hereafter, Vollrath developed its
cwn sales aids and made available to its distributors its own literature
(Tr. 248, 764-765).

3. At the present time Vollrath is engaged in the manufacture of
cookware, equipment for hospitals including patient-care equipment

and operating room eqlupment equipment for restaurants, cafeterias
and food vending, a line of mixing bowls and gift items sold in retail
stores, government contract work, a line of equipment used in medical
research such as animal cages, and a stainless steel foundry. Vollrath
h'IS nine separate divisions including its cookware division (Tr. 759-

762) and has over 700 employees (Tr. 793). Vollrath presently has
ZIPPI‘OLID]‘LLGI}’ 100 Vollrath cockware dealers and distributors in the
United States and approximately ten in Canada (Tr. 430).

4. Respondents TWalter J. XKchler and Carl H. Rickmeier, Jr., ave
president and vice-president in charge of marketing of Volirath re-
spectively, with their offices in Sheboygan, Wisconsin. Respondent
Rickmeier has since 1959 been responsible for the formulation, direc-
tion and control of Vollrath’s sales policies and practices as they re-
late to the sale of stainless steel cookware (Tr. 757, T65-7, T71-2).
Following his employment in 1959 by The Vollrath Companv, he be-
came manager of the Vollrath cookware division /TP 4214, In 1962
Rickmeier was promoted to assistant sales manager for Vollrath and
In 1964 was made vice-president in charge of marketing (Tr. 757). He
was brought into the Vollrath organization for the express purpose of
determining the marketing potential of Vollrath stainless steel cook-
ware (Tr. (60) and as manager of the cookware division it was his
duty to organize methods cf Selhng more ccokware. In this regard he
personally developed a Vollrath prospectus and other advertising

material on the basis of what Vollrath competitcrs were using (CX 8,
CZ\ 43; T, 766). It is clear from the rvecord that Rickmeier formu-
lates, dirvects and controls the acts and practices of the corperate ro-
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spondent which are in issue in this proceeding and that any order
issued should include respondent Rickmeier in his individual capacity
as well as an oflicer of the corporate respondent.

5. Respondent Walter J. I{ohler is president of the respondent
corporation (Tr. 426) and has held this position since 1947 with the
exception of the time that he served as Governor of Wisconsin.
Respondent Iohler is also chairman of the Board of Directors of Voil-
rath (Tr. 431). Paragraph One of the complaint alleges that respond-
ent I{chler formulates, directs and controls acts and practices of the
corporation including the acts and practices thereinafter set forth in
the complaint. Respondents’ answer puts this squarely in issue when
it states: “Admit the allegation contained in Paragraph One of the
Commission’s complaint; except that they deny that the corporate
respondent engaged in, or that the individual respondents directed,
certain of the acts and practices alleged in the Commission’s com-
plaint.” (Ans. par. 1) No evidence was adduced at the hearing to show
that respondent Kohler formulates, directs or controls any of the sales
policies or practices that are the subject matter of this proceeding or
that he was involved in the preparation of or approved the sales aids
which have been presented in evidence.r In the absence of any evidence
of personal participation by respondent Iohler in the alleged deceptive
acts and practices, and in view of the size of the corporate respondent
particularly since only one of its nine divisions (cookware) is involved
in the acts complained cf, an order against respondent Xohler in his
individual capacity would not appear to be warranted in this proceed-
ing. Accordingly, as hereinafter provided, the complaint is dismissed
as against Walter J. Kohler in his individual capacity but not as an
officer of the corporate respondent.

6. Respondents are now, and for some time last past have been, en-
gaged in the advertising, offering for sale, sale and distribution of
stainless steel cookware to dealers and distributors for resale to the
public. The said cooking utensils are designed to employ and are repre-
sented by respondents as utilizing the “waterless” and “Vacumatic”
methods of cooking in which no water or a small amount of water is
used depending upon the nature of the fcod to be cooked (Ans.
par. 2).

Vollrath advocated the use of the stainless steel cockware and the
“waterless” method of cooking until 1964 (CXs 4, 7, 8, 10, 11, 12, 20,
21,22 Tr.772). Although they now recommend and advertize “Vacu-
matic” cooking with their cockware, which will be discussed in more

1 Rezpondent Kohler was not called as a1 witness.
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detail hereafter, they continue to manufacture cookware without the
“Vacumatic” vent or valve for which a different cookbook is available
(RX 50; CXs 5, 30, 43 and others; see also testimony of Poore, Tr.
717). Respondents’ counsel has stipulated that the Vollrath “Vacu-
matic” cookware with a vent may be used for either the “Vacumatic”
or “waterless” method of cooking (Tr. 846) and a Vollrath utensil
without the “Vacumatic” vent may also be used to cook either the
“waterless” or “Vacumatic” way (Tr. 846). As a matter of fact, the
use of the “vent” so highly advertised by Vollrath (CXs 51, 74; RX
11) as being necessary to create the vacuum advertised by Vollrath as
existing in “Vacumatic” cooking, is in fact not necessary or essential
in order to cook efficiently (Tr. 777). According to witness Bray, one
of the Vollrath salesmen, the vent was merely a “sales gimmick® (Tr.
806). Respondent Rickmeier also admitted that there is nothing unique
about Vollrath cookware which contains a vent, but that by putting
the vent on he thought it would be easier to cook “vacumatically” (Tr.
TT7-779, see also Boardman, Tr. 950).

7. In the course and conduct of their business, respondents cause,
and for some time last past have caused, their products when sold to
be shipped from their place of business in the State of VWisconsin, to
dealers, distributors, and purchasers thereof located in various other
States of the United States, and maintain, and at all times mentioned
herein have maintained, a substantial course of trade in said products
In commerce as “commerce” is defined in the Federal Trade Commis-
sion Act (Ans. par. 3).

8. In the course and conduct of their business, at all times mentioned
herein, respondents have been in substantial competition with corpora-
tions, firms and individuals likewise engaged in the business of selling
and distributing cooking utensils of the same general kind and nature
as those sold by respondents (Ans. par.4).

9. Respondents in the course and conduct of their business have
furnished and supplied to dealers and distributors and to the agents
and representatives thereof who sell said products to the public, vari-
ous types of advertising literature, including but not limited to, sales
manuals, charts, leaflets, cookbooks, and brochures (Ans. par. 5). The
method of selling chiefly employed by Vollrath dealers and distributors
and the agents and representatives of such dealers and distributors, is
the display and demonstration in prospective customers’ homes of
respondents’ products accompanied by sales talks and sales aids, the
material for which has been supplied and furnished by Vollrath. Voll-
rath approves of the use by its customers of the sales and advertising
materials furnished by it (Ans. par. 5).
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Respondents admit that they “may be held responsible for the con-
tents of their sales literature and, if the allegations of the complaint
are proven, they may be ordered to cease and desist from making any
false, misleading or deceptive statements or representations in such
literature” (Respondents’ brief, p. 8).

110. Vollrath does not sell cookware directly to the consuming public
but sells through franchised distributors who employ their own sales-
men, and it also sells through independent sales representatives (Tr.
765). Vollrath has no contractnal relationship with its so-called fran-
chised dealers or distributors (Tr. 767) and several distributors who
were called by complaint counsel to testify in these proceedings stated
that they had no contract with Vollrath (Bray, Tr. 279; Goodwin,
Tr. 333). These dealers also made it clear that they were not agents
or employees of Vollrath (Bray, Tr. 813) but simply purchased coolk-
ware from Vollrath on their own account and resold it at prices which
they establish (Bray, Tr. 308: Goodwin, Tr. 333 ; Markwardt, Tr. 701).

In all but two instances, Vollrath’s customers have had prior expe-
rience selling coolkware manufactured by others (Tr. 256-7, 767, 950) ;
they are very mobile ; they may, and do, move from one brand of cook-
ware to another and Vollrath has no hold on them (Tr. 767, 768). The
dealers that testified stated that they had handled one or more differ-
ent brands of cookware before deciding to purchase and sell Vollrath
cookware (Brav, Tr. 275; Goodwin, Tr. 330; Markwardt. Tr. 701,
708; Poore, Tr. 717, 783) ; and they are free to abandon Vollrath and
purchase cookware from another source at any time (Tr. 768).

11. Many Vollrath dealers do not operate under the Vollrath name
but they have their own trade names and they use their own labels
which are stamped upon the cookware by Vollrath before delivery
(Loquasto, Tr. 253-4 : Goodyin, Tr. 852-A ; Krogman, Tr. 698 ; Mark-
wardt, Tr. 701, 707: Poore, Tr. 717). Only one of the dealers called
by complaint counsel testified that he sold Vollrath coolware stamped
with the Vollrath name (Bray, Tr. 299). However, one of the fea-
tures used by Voilrath to attract new customers is that respondents
will imprint the utensils that they make with the dealer’s own trade
name if he so desires and they have over 100 different such stamps
belonging to their dealers (Tr. 794, 983). Vollrath dealers also are
free to handle other manufacturers’ products such as china, silver,
etc. (Bray, Tr. 274: Rickmeler, Tr. 768). Several of the salesmen-
witnesses testified that they received no training from Vollrath (Bray,
Tr. 278-279; Krogman, Tr. 694; Markwardt, Tr. 705).

Vollrath holds annual seminars to which it invites personnel of their
major distributors and key salesmen to attend (T.oquasto, Tr. 239-248:
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Bray, Tr. 279, 294, 295; Goodwin, Tr. 389-340; Krogman, Tr. 694-
695: Markwardt, Tr. 704; Poore, Tr. 721; Rickmeier, Tr. 769). Top
officials of Vollrath attend these seminars including Rickmeier (Good-
win, Tr. 340 ; Krogman, Tr. 695 ; Markwardt, Tr. 705 ; Poore, Tr. 722).
At these seminars Vollrath shows its training films (Tr. 239, 294;
CX 6). In addition, Vollrath selling aids are prominently displayed
and are for sale (Bray, Tr. 280; Goodwin, Tr. 833; CXs 14, 33; RX
29). Individuals attending Vollrath seminars pay their own expenses,
except that they are furnished several meals (Goodwin, Tr. 352-3524).
Respondents provide credit for approximately one-third of their deal-
ers and distributors (Tr. 770) through Continental Credit Company.
a wholly owned subsidiary that offers financing to said dealers and
distributors (Tr. 428). The Continental Credit Company has the same
officers as the respondent corporation (Stipulation, Tr. 429).

12. Vollrath prepares and makes available to its distributors and
independent salesmen brochures, sales manuals, cookbooks. loose-leaf
flip charts depicting respondents’ products, films, and other sales aids
which are designed for their use in selling respondents’ cookware
(Tr. 765-766; Sales Manuals—CX 31A-31AAA, CX 42A-42EEE;
Cookbooks—CX 4A-—4LL, CX 5A-53S; RX 50: Loose-leaf Flip
Charts—CX 7A-TL, CX 8A-8G, 8I-8W, 8BB-8HH, sWWW, CX
30A-80W, CX 43A—43U; Folding Brochures depicting cookware—
CXs 9 through 12, CXs 20, 21, 22, 36, 37, 51; Films—CX 6). It is clear
from the testimony of several of the salesmen called to testify that
Vollrath distributors and salesmen malke use of the sales aid material
made available to them by Vollrath (Loquasto, Tr. 228: Bray, Tr. 283;
Goodwin, Tr. 335-339; Krogman, Tr. 695-696: Mavkwavdt, Tr. 702
704; Poore, Tr. 718; Rickmeier, Tr. 768). Respondents genevally
charge their dealers and distributors for the sales aid material (see
Order Forms, Price Lists and Billings, CXs 14, 16, 17, 33; RX 29)
although some dealers have been allowed merely to place a “deposit”
with respondents in regard to certain material (Tr. 854) with the
understanding that upon the return of the material the “deposit’ will
be returned. Vollrath does not direct its dealers to use any particular
soles technique or any particular sales literature (Bray, Tr. 317:
Goodwin, Tr. 853 Poore, Tr. 782; Markwardt, Tr. 708).

18. Vollrath did not develop its own sales aids and make them
available to its customers until 1959 (Loquaste, Tr. 248: Rickmeler,
Tr. 765-767). In that year Mr. Rickmeier made a tour of Vollrath's
customers and determined that if Vollrath was to be competitive it
would have to develop sales aids which dealers could purchase (Rick-
meier, Tr. 766). Initially, Vollrath copied the sales literature of other



738 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 78 F.T.C.

manufacturers with the understanding that the literature was a stop-
gap and would have to be replaced with new literature as soon as
time and talent were available to prepare it (Rickmeier, Tr. 7 66-767).

In 1961 Mr. Richard A. Boardman, a former cookware salesman and
dealer, was hired by Vollrath as manager of its cookware division, and
one of his first assignments was to prepare new literature (Rickmeier,
Tr. 771-772). The program which Volirath now calls “Vacumatic”
was started late in 1961 and continued to be developed through 1964
(Rickmeier, Tr. 772). The vent in the covers of certain models of
Vollrath cookware was conceived and placed into production in 1964
(Rickmeier, Tr. 772). Respondents’ prime objective in developing the
“Vacumatic” method of cooking was to sell more cookware by reducing
the tendency of dealers to shift from Vollrath to other brands (Rick-
meier, Tr. 779-789). To do this Vollrath hoped to come up with some-
thing different (Rickmeier, Tr. 771) and something that would over-
come the deficiencies in the “waterless” method of cooking that Voll-
rath and other manufacturers were recommending (Rickmeier, Tr.
771-773). Essentially, the difference between “waterless” cooking and
what Vollrath describes as the “Vacumatic™ method is that in “water-
less” cooking only that amount of water which clings to the vegetable
after it is washed is used in the cooking process and a very low heat
1s maintained under the pan during the entire cooking process. In the
“Vacumatic” method a measured amount of water—3 ounces—is placed
in the pan and is permitted to boil for 5 to 5 minutes. The heat is ther
turned off (or the pan removed from the stove) and if there is a vent
in the cover of the pan the vent is closed. The cooking process continues
for 20 minutes with the heat and moisture retained in the pan (Lo-
quasto, Tr. 251-52: Goeodwin, Tr. 350: Rickmeier, Tr. 773-77).

Mr. Rickmeier testified that in developing the “Vacumatic” method
of cooking Vollrath hoped to eliminate the disadvantages of waterless
cooking and at the same time incorporate what most home economists,
nutritionists and government publications were recommending as the
elements of an efficient method of cocking (Riclimeler. Tr. 773, 781:
Boardman, Tr. 949-950: Watt, Tr. 189-192: see CX 70. p. 27). Board-
man and Rickmeier consulted various publications of the Department
of Agriculture, a report by Dr. Krehl. who was a witness in these pro-
ceedings, and textbooks used in schools of home econcmices to deter-
mine what was recommended as an eflicient method of cooking. They
then endeavored to simplify the method to make it easilv understood
(Rickmeier, Tr. 781, 789) and they ccined a name for it. Thev con-
ceived the idea of putting a valve or vent in the cover of the pans to

make it easier to time the period when steam was allowed to escape and
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to release any vacuum that was created so that the covers might be
easily removed (Rickmeier, Tr. 7T78-T4, T76-77).

14. In essence, the Vollrath “Vacumatic” method of cooking is the
same, or at least builds upon, the so-called “eflicient method” of cook-
ing vegetables. Complaint counsel’s expert witnesses agreed that the
“efficient method” of cooking vegetables retains a maximum amount of
nutrients. The “efficient method™ of cooking vegetables as deseribed by
these experts requires a minimal amount of water—approximately 3
ounces—pauns with a tight-fitting lid. the placing of the vegetables in
rapidly boiling water and cooking for a short time or until the vege-
tables are just tender. (See testimony of Dr. Watt, nutritional analyst,
Research Services, United States Department of Agriculture, Tr.
151-159, 179-188, 203-207 ; Dr. Frances Olivia Van Duyne, professor of
Foods and Nutrition Division. Department of Home IEconomics, Uni-
versity of Illinois, Tr. 360-364, 382, 385-38G, 391, 412-417: Dr. Gladys
Ellen Vail, dean, Department of Food and Nutrition, Purdue Uni-
versity, Tr. 454, 478479, 48248+ Dr. Willard Arthur Krehl, director
of the Clinical Re:earch Center and professor of medicine, University
of Towa, T1. 629-630, 649-51: CX 7TH ; RX 49.)

It has been stipulated by respondents’ connsel and complaint coun-

1 that Vollrath's utensils that have vents in the lids may be used for
either “Vacumatic” cr “waterless” cooking and that Vollrath utnesils
without vents may be used for either method (Tr. 346-843: see also
Bray, Tr. 305-306). Respondents admit that its utensils, both with
and without vents, may be used for efficient cooking or may be used to
boil vegetables in what respondents describe as the standard method
most commonly employed by housewives.

15. The franchised distributors, dealers, and salesmen of respond-
ents’ cookwarve primarily direct their sales approaches to single
women between the ages of 17 and 23 (Loq11f1°t0 Tr. 232, 255: Goed-
win, Tr. 3524 ; :“»Ifl"k\\'ar(t.Tl M“’,Rlc ameier. Tr. 790-791), Vollrath
estimates that between 60 and 70 percent of current sales made by
dealers are to single girls. Such snles approach is known in the trade
as the “single girl” approach or the “hope chest” prom‘nm (Logquasto,
Tr.232). ! Another sales approach used by dealers is the “dinner demon-
stration” program or method made generally to marrled couples. This
accounts for 30 or 40 percent of the sales of 1‘0cpondentc’ cookw’lre
(Rickmeier, Tr. 790-791). Demonstration appointment cards used oV
distributors to set up dinner demonstration pu1+1o~ (Tr. 24 ") are in
evidence (CXs 15, 23, 89; RX 7). There has been, since Vollrath first
prepared its sales aids, a trend toward the so-called “single girl” or
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“hope chest’ sales technique and away from the so-called “dinner party
plan” (Loquasto, Tr. 265).

Most sales of respondents’ cookiware are made to customers in urban
areas (Tr. 790). The respondents make available to their distributors
and dealers a color training film sales aid depicting one of the door
to door demonstration sales approaches (CX 6; transcript of orai por-
tion, CX 44). Generally this film is used by distributors to train their
own salesmen (Loquasto, Tr. 241; Goodivin, Tr. 334-35). However, one
dealer testified that he had shovwn this film to several of his prospective
customers {Bray, Tr. 293-204, 315). Respondents admit they do not
restrict or police the use of their selling aids in any way (Tr. 769).
Respondents’ dealers and distributors and their salesmen are free to
use or not to use sales aids, whether they be respondents’ literature
or that of their competitors (Bray, Tr. 317; Goodwin, Tr. 358 ; Mark-
wardt, Tr. 708 ; Poore, Tr. 732 ; Rickmeiler, Tr. 769 ; respondents’ brief,
pp- 11and 12). '

16. Respondents, through their said advertising material and through
sald dealers and distributors and their agents and representatives, to
induce the purchase of their stainless steel cooking utensils, are charged
with representing directly and by implication :

A. The “Vapor Seal” and/or “Vapor Lock™ Representation
1. The Allegation

When their cooking utensils are covered. for cooking with the lids supplied
therewith a vapor *“seal” or “lock” is formed and as a result no vapor loss occurs
during the cooking of food in said utensils.

(Complaint par. 6 (1).)

2. Adctual Representations Made

Respondents have repeatedly represented in their advertising,

brochures and other literature that when their cooking utensils are
covered, for cooking with lids supplied therewith a vaper *seal” or
“lock™ is formed and as a result 710 vapor loss occurs during the cooking
of food in said utensils.

Among and typical of the statements and representations. contained
in respondents’ brochures, sales manuails, charts, leaflets, cookboolks,
ete., ave the following:

The scientifically designed Vapor Seal rim of pan and cover it together to
seal moisture in (see cut-away view). You cook with less heat, less water Lecause
no vapor escapes. (CXs10,12,20,21, 36 and 37.)

Deen Vapor Seal * * * Covers fit snugly in a deep vapor seal recess to form
a moisture seal that permits Vacumatic cooking.



THE VOLLRATH CO. ET AL. 741

728 Initial Decision

Vacumating cooking is automatic cooking * * * Foods are ccoked from all
directions—from the top and sides as well as from the bottom of the pan—all
the appetizing goodness is sealed in by the Vacumatic process. (CX 38S.)

Covers precision—fit into utensil rims forming a vapor seal that retains all
the subtle flavors, all the healthful vitamins and minerals so often lost by other
cooking methods. (CXs 9,11 and 22.)

VAPOR-SEAL RIMS
Specially designed rims permit foods to cook in their own rich savory juices and

save a maximum of food values. For best results use “low” heat and avoid lifting
the cover more than necessary to maintain a perfect vapor-seal. (CX 4E.)

DEEP VAPOR SEAL

Covers fit snugly in deep, wide recess in pans to form a moisture seal
that permits Vacumatic Cooking. (CX 51; RX 84.)

* * * The scientifically designed rims and covers of the stainless steel cook-
ware * * * are designed so you can cook with less heat and less water—the
“vacuum” does the cooking.

st E3 Ll ES ES £ x

It is most important not to remove the cover during the cooking for vacumatic
works only if the seal is unbroken. The covers are designed to fit snugly in a
vapor seal rim. Foods cook in their own savory juices and retain maximum food
values. (CX 74C.)

3. Evidence Relating to Validity of Claim

The evidence in this proceeding clearly establishes that during the
period food is being cooked over high or medium high heat, elthel
by the “waterless” method or by the “Vacumatic™ method n 1espond-
ents’ utensils, vapor escapes.

Witness Bray testified :

In cooking waterless, you use just a little water on vegetables, heat the pan
until you see little puffs of vapor, say, medium high, you turn burner back to a
low simmer, turn the flame back to a low simmer cooking for the duration of the
cooking time. (Tr. 305.)

Bray, when asked to explain the purpose of the vent, testified :
Well, in my thinking, it is a sales gimmick. (Tr. 306.)

Witness Goodwin, in answer to questions by respondents’ counsel,
testified :

Q. You can take a current vacumatic pan or a pan that is now being sold and
vou can use that for waterless cooking, can you not?

A. Yes.

Q. And, conversely, You can take a pan that was being made in prior years by
Vollrath that has no vent and you can use it for the vacumatic method except
that the steam will escape around the 1id ; is that right?

A. Thatis right.
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Q. In methods of cooking, however, it is important that the lid be put on and
lkept on during the entire ccoking process ; is that not correct?
A. Yes, itis. (Tr. 851.)

At the prehearing conference held in this matter respondents’ coun-
sel stated:

* %% there is no question but what our materials, our sales materials do rep-
resent a vapor seal or lock is formed. (Tr. 22.)
* % * the fact is that it’s not a perfect lock or seal. It’d have to be a piece of
cuenhﬁc instrumentation te do that, so we concede that if we represent there is
no vapor lost we shouldn’t do that. (Tr. 22; see also Tr. 23, 24.)

Ea

In their brief, respondents state:

* % % In waterless cooking it is possible to apply enough heat to the bottom of
the pan to create enough steam to bubble cut from under the cover of the pan
and the users of Vollrath cookware have been so advised. CX 4K, CX 4F. The Voll-

rath waterless cookbook (CX 4) specifically instructs the user to wateh closely
to avoid any vapor puffs. CX 4F (Brief, p. 26.)
Againin their brief, respondentsstate :

An analysis of the sales aids relating to Vacumatic cooking leads to sub-
stantially the same conclusion. When Vacumatic cooking is explained to the po-
tential purchaser with the use of Vollrath sales aids the purchaser is informed
that for 2 period of 3 to & minutes the 3 ounces of water which have been nlaced
in the pan are allowed to boil end steam to escape from cither around the edges
of the cover or througl the vent, if the cover has a vent. CX 43M. See also CX
30G and CX 30H. The narrative instructions that accompany the Vollrath Vacu-
matic flip charts also make it clear that for 3 to 5 minutes vapor is allowed to
escape from around the cdges of the cover or through the vent. CX 31CC. CX 3
and RX 52 and 34 are other examples of Vollrath brochures which contain both
the representation of a “flavor seal” or “moisture seal” and an illustration that
for 3 to 3 minutes the user is to “aliow vepor to escape from cover vent.” The
user is also instructed to nernit vapor to escape for a stated period of time in
the Vacwmatic cookboole. CX 5G. RX 50H (p. 5). [Emphazis added.] (Resp. Brief,
. 27.)

Finally, respondents’ expert witness, Dr. Blair, professor of mechan-
ical engineering, 1llinois Institute of Techno]ogj\', Chicage, Illinois,
who conducted laboratory experiments with respondents’ utensils, tes-
tifled that the term “vapor seal” or “vapor lock” is a misnomer and that
“water seal” would be a more appropriate term (Tr. 1132, 1148, 1157).
Dr. Blair’s experiments were not conducted under actual kitchen con-
ditiens cooking vegetables pursuant to the instructions for the “water-
less” or “vacumatic’” method of cooking as set forth in respondents’
cookbooks, but were laboratory tests made with respondents’ utensils
using no foods and no attempt was made to stimulate actual cooking
conditions. On the contrary, Dr. Blair placed one of respondents’ uten-
sils containing three ounces of water over a Bunsen burner. Once the
water sta 1‘ted to boil and he visually observed vapor escaping around
the unvented lid, he made numerous periodic downward adjustments of
the flame until he could no longer visually observe vapors escaping.
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According to his test report (RX 59) it took approximately 45 minutes
to adjust the flame to a sufficiently low setting in order to achieve an
equilibrium between the pressure inside and outside the pan thereby
creating what Dr. Blair termed a “water seal” around the edge of the lid
(see RX 59-C, Table I; RX 59D, Table IT, and RX 59-E, Conclusion).
Far from supporting respondents’ contentions, Dr. Blair's tests actu-
ally affirm the allegations of the complaint.

Accordingly, the hearing examiner finds that respondents’ repre-
sentations of “vapor seal,” “vapor lock,” and “no vapor logs™ are false,
misleading and deceptive and should be prohibited.

B. Titamin and Mineral Retention Representation
1. The Allegation

Food cooked in their cookware by means of the “waterless” or “Vacumatic”
cooking methods retaing substantially more of the vitamin and mineral content
than food cooked in other types of cookware regardless of the method of cooking
used. (Complaint par. 6(2).)

2. detual Representations Made

Since the issue of whether Vollrath makes the representations al-
leged in Paragraph Six, 2, of the complaint is crucial to a determina-
tion of this subparagraph, the hearing examiner is setting out in full
the statements relied upon by complaint counsel to support the allega-
tions of the complaint and which can be found at pp. 19-23 of his brief.

(a) Covers precision-fit into utensil rims forming a vapor-seal that retains all
the rich subtle flavors, all of the healthful vitamins and minerals so often lost by
other cooking methods. (CX 9B, CX 11D, CX 22D.)

(b) Because * * * cooking is a Profession and a Professional needs Proper
Tools!

This (picture) NOT this (Picture). (CX 7F.)

OLD FASHIONED AXND IMPROPER COOKING METHODS OFTEN ROB
YOU OF WHAT NATURE HAS PROVIDED . . .. (CX 7G.)

NUTRITIONAL LOSSES ... OLD FASHIONED. (retention comparison
chart— (CX TH) reproduction of table 8 in Dr. Krehl's report (RX 49G).)

(e¢) Why waste the valuable nutrients nature has so generously provided? * * *
SCIENTIFIC COOKING METHODS—NOW MADE PRACTICAL WITH TRI-
PLY STAINLESS STEEL COOKING UTENSILS—WILL MINIMIZE THIS
NEEDLESS WASTE. (CX 8G.)

Your Body Depends on Vital Nutritional Elements * * * The Problem is how
to save them until they are served at the table.

The Secret is fine stainless steel ccokware and scientific cooking methods to
preserve the maximum nutritional values. (CX 8H.)
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These are not ordinary pots and pans; but scientifically designed utensils to
prepare your meals in the healthiest and most economical method known to
science. (CX 8XN.)

(d) Vapor-Seal Rims.

Specially designed rims permit foods to cook in their own rich savory juices
and save a maximum of food values. (CX 4E.)

(e) Congratulations—with the purchase of your stainless steel cookware you
have not only obtained a set of the finest stainless steel cooking utensils to be
offered directly to the American homemakers you have taken an important step
toward assuring your family better health * * * These utensils will give you a
lifetime of service and satisfaction. They are of superior construction and
beautifully and scientifically designed * * * Cooking the vacumatic way can be
helpful in retaining the greatest possible percentage in foods and therefore pro-
vide better and more healthful food for your family. (CX 5B.)

* * * *® * * #*

Deep Vacumatic Seal covers are designed to fit snugly in vapor seal rim.
Foods cook in their own savory juices and retain maximum food values. (CX
5F.) '

* % 4 Natural vitamins and minerals; as found in food, are far superior to
those taken in pill form. Natural vitamins and minerals, however, are often
lost or destroyed by use of high heat or cooking in too much water. The real
secret to a healthful diet is to include a variety of foods in your daily menus
and to cook the Vacumatic way. (CX 5-1.)

(f) For vour cookware vou should consult * * * a franchised representative
who is trained to demonstrate how scientifically designed cookware can pro-
vide you with the healthiest, most economical method of food preparation
known * * * Vacumatic cooking. (CX 30G.)

) * * * * * * *

Here’s How We Did It!

Vollrath manufactures utensils to a standard of quality that surpasses all
other cooking utensils.

All stainless steel is not alike. 3048 is a superior grade of Stainless. (CX
30K.)

s = B % sk * Ed

# % % Jt’s easy to join the thousands of homemakers who are replacing their
pots and pans with a beautiful new cookware set that will enable them to
prepare healthful foods the Vacumatic way. (CX 30U.)

(g) Vollrath utensils manufactured for Vacumatic cooking must be to a
standard of Excellence that is superior to all other cooking utensils.

* % % From knowledge accumulated over 85 years of experience in manu-
facturing that there are many formulas of Stainless Steel but that the Miracle
Metal 304-S Stainless is a Superior Grade. (CX 43K.)

Vacumatic cooking allows you to “Cook and Conserve Food Value.” Scientific
research has definitely proved that an appalling amount of precious vitamins in
vegetables can be lost through improper cooking. * * * To safeguard these vita-
mins we recommend that you use the 4 steps of Vacumatic cooking. (CX 43M.)
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The Value of Vacumatic cooking speaks for itself because:
* xR
* kX
L
ko
k k%
. You will be saving vitamins and minerals to protect your family’s health.
(CX 438.)

(h) For the last few years “waterless” cooking has been the “in” way to
cook, but “Vacumatic” cooking is one step up on this * * *

Because of the method of cooking used with this cookware, the greatest
possible percentage of essential nutrients in food are retained. Therefore, better
and more healthful food will be in store for your family. (CX 74C.)

(i) * * * Vacumatic the new 3 minute food preparation concept with ex-
clusive Vac-control value * * * makes all other cookware obsolete * * *, (RX
11.)

(j) And the beautiful part is we can protect all those material food colors
and flavors plus all those healthful vitamins and minerals that nature pro-
vides. (CX #4D.)

# * ¥ Now with Vacumatic cooking there's no pot watching and there’s no
burning or scorching and you don’t stir the food and don’t let extra air in. As you
may know air destroys certain vitamins * * #, (CX 44E.)

o Ot o
*

8. Do Respondents’ Statements With Regard to Vitamin Retention
Contain Representations Ads Alleged in the Complaint?

In order te answer this fundamental question, the statements quoted
above must first be examined to determine whether in their overall ef-
fect or individually, such statements create the impression as alleged
in the complaint that respondents are representing that food cooked
in their utensils together with their cooking methods retains substan-
tially more of the vitamin and mineral content than food cooked in
other types of cookware without regard to the method of cooking em-
ployed; or on the other hand do such statements more correctly re-
flect that respondents are representing that the use of Vollrath cook-
ware with the “waterless” or “Vacumatic” methods of cooking is an
efficient method of cooking which maximizes the retention of nutrients.

The hearing examiner has carefully considered and studied the
sales aids in the context of respondents’ overall sales promotions and
finds that complaint counsel has not sustained the burden of demon-
strating that respondents represent either directly or by implication
that food cooked in their cookware by means of the “waterless” or
“Vacumatic” cooking methods will permit the user to retain substan-
tially more of the vitamin and mineral content than food cooked in
other types of cookware regardless of the method of cooking used. In
general, the examiner finds that Vollrath in its selling aids represents

418-845—72——48



746 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 73 F.T.C.

that the “waterless” and “Vacumatic” methods of cooking are efficient
methods of cooking, that Voilrath cookware is designed for the “water-
less™ or “Vacumatic” methods, that these methods of cooking will
result in the retention of more nutrients than the old-fashioned method
of peeling, hoiling in substantial quantities of water and draining
vegetables, and will retain a maximum amount of nutrients.

~ The record in this proceeding is replete with evidence that the most
efficient method of cooking vegetables—that is one which retains a
maximum amount of nutrients—requires a minimal amount of water—
approximately three ounces—pans with a tight-fitting lid, placing of
the vegetables in rapidly boiling water and cooking for a short time
or until the vegetable is just tender (see Finding No. 14, above). Com-
plaint counsel’s witnesses acknowledged that the “Vacumatic” method
of cooking is an efficient method (Dr. Watt, Tr. 185-187; Dr. Van
Duyne, Tr. 395-96). The waterless method, although it has certain
disadvantages, was also acknowledged to be an efficient method (Dr.
Krehl, Tr. 664-665; RX 49). Dr. Krehl's study (RX 49) and in par-
ticular Table 1 (RX 49C and RX 49D) provide indisputable evidence
that the waterless or the use of 14 cup of water methods of cooking
results in the highest percentage retention of nutrients when compared
to other methods of cooking. It is interesting to note at this pont that
one of respondents’ selling aids (CX 7TH), which is a chart showing
retention of various nutrients using several cooking methods, is based
upon and uses the exact figures from Dr. Krehl's study and Table 3
contained therein (RX 49G: see also Tr. 660-661). Based upon the
testimony of Dr. Watt (Tr. 147-215), Dr. Van Duyne (Tr. 358A-413),
Dr. Vail (Tr. 452-488), and Dr. Xrehl (Tr. 623-684), the hearing
examiner finds that the “waterless” and “Vacumatic” methods of cook-
ing in respondents’ utensils are efficient methods of cooking, that such
methods result in the retention of more nutrients than the old-fash-
ioned methods of peeling, boiling in substantial quantities of water,
and draining vegetables, and that such methods retain a maximun
amount of nutrients. ’

In the final analysis, the question then is whether respondents rep-
resent in any of their selling aids that their cookware is the only cook-
ware in which one can cook efficiently. After culling each of the repre-
sentations set forth above in subparagraphs 2(a) through 2(j), the
hearing examiner finds only three which are couched in the language
of comparison with “all other cooking utensils.” Paragraphs 2(f)
(CX 30K), and 2(g) (CX 43K) contain a reference to “all other
cooking utensils,” but in the context of the manufacture and con-
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struction of the cookware rather than in any frame of reference to
retention of nutrients. In short, CX 30K states, “Vollrath manufac-
tures utensils to a standard of quality that surpasses all other cooking
utensile.” Similarly, CX 43I states, “Vollrath utensils manufactured
for Vacumatic cooking must be to a standard of Excellence that is
superior to all other cooking utensils.” Since these representations
relate only in general to the manufacture and construction of respond-
ents’ cookware, it does not appear that they have any relevance to the
allegation set forth in this subparagraph of the complaint.

Finally, subparagraph 2(i) (RX 11) states, “Vacumatic the new
three-minute food preparation concept with exclusive Vac-Control
valve * * * makes all other cookware obsolete * * *7 RX 11 is an
advertisement prepared by Vollrath for the use of Vollrath distrib-
utors in the event that they wisgh to use it for the purpose of securing
sub-franchise dealers and salespeople (Tr. 961). The unquoted portion
of RX 11 goes on to state, “Opportunity to profit with the world’s
leading manufacturer of cooking equipment can be yours with a nomi-
nal investment in inventory. Leads from national advertising, thor-
ough training, proven sales aids and hard-hitting sales films for re-
eruiting; training and sales pregentations guarantee unlimited profits.”
RX 11 is not used in connection with the sale of respondents’ coolk-
vare to the public or in connection with any of the other sales aids, but
as just stated, is directed to the recruitment of sub-franchise dealers
and salesmen. The hearing examiner finds that RX 11 has no connec-
tion with the alleged nutrient retention representations set forth in the
complaint.

The hearing examiner therefore finds that respondents have not
represented that their cookware is the only cookware in which one can
cook efficiently. Accordingly, complaint counsel has failed to sustain
the burden of proving by reliable, probative and substantial evidence
the allegations set forth in Paragraph Six, 2, of the complaint.

C. Less Food Regquired to Satisfy Hunger Representation
1. The Allegation

Less food is required to satisfy hunger when prepared in respondents’ utensils
utilizing the “waterless” or “Vacumatic” methods of cooking, than when other-
wise prepared, for the reason that more vitamins and minerals are retained
through the use of respondents’ utensils and methods of cooking. (Complaint par.
6(3).)
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2. Actual Representations Made

Respondents, in their dinner appointment cards or dinner con-
firmation cards (CXs 15, 23, 39 and RX 7) have made the repre-
sentation that less food is required to satisfy hunger when prepared in
respondents’ cookware and using respondents’ methods of cooking.

Among and typical of the statements and representations contained
. in such material are the following:

FRESH VEGETABLES—No peeling, scraping—food value retained—smaller
quantity satisfies (CXs 16, 23, 39 and RX 7T—which is presently in use).

In their “flip chart” type of selling aid, respondents state :

Many adults were victims of “HIDDEN HUNGER" # * * They had actually
eaten their way to poor health * * * But didn't know of their. condition—IT
ISN'T THE AMOUNT OF FOOD YOU EAT THAT'S IMPORTANT—BUT THE
KIND OF FOOD AND THE WAY YOU PREPARE IT THAT REALLY
COUNTS! (CX 30-0.)

Vacumatic Cooking Can Help You Avoid * * # “HIDDEN HUNGER” * * *
The amount of food you eat is not important—But the type of food and method
used to prepare it is important. (CX 43-0.)

3. E'vidence Relating to Validity of Claim

The only witness that testified affirmatively on the question of satis-
fying hunger and appetite was Dr. Krehl who testified as follows (Tr.
629-30) :

Q. In your opinion, what is necessary to satisfyr hunger in the average in-
dividual?

A. Food in a general term. By this I would include commonly available food-
stuffs that would provide protein, carbohydrates, and fat, primarily calories.
This would delay the hunger sensation related to the hunger—physiological re-
action of hunger.

Q. What part, if any, in your opinion, would the vitamin content of the food of
an individual play in his hunger?

A, This is a hard question to answer, but I will try to answer it the best way
that I can.

I think the sensation of hunger could be allayed without having any vitamins
whatsoever in the food merely by inducing foodstuffs and having them in the
stomach. However, if a person becomes more or less vitamin deficient, they may
become more or less hungry. One of the difficult problems with regard to vitamins
is the fact that lack of vitamins may diminish hunger or may diminish appetite.
I think we have to consider this primarily in animals because we don’t know
about appetite in animals.

Q. What part, if any, would the mineral content of food consnmed by an in-
dividual play in the satisfaction of his hunger?

A. Generally, none.
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Q. What part, if any, in your opinion, would the vitamin content of foed con-
sumed by an individual play in the satisfaction of the appetite in the individual?

A. Generally, none.

Q. What part, in your opinion, would the mineral content of food consumed
play in the satisfaction of the appetite of an individual?

A. None.

Based upon the testimony of Dr. Krehl, the hearing examiner finds
that respondents’ representations that less food will satisfy a person’s
hunger when prepared in respondents’ cookware and by respondents’
cooking methods than when otherwise prepared are faise, misleading
and deceptive and should be prohibited.

D. Prevention of Certain [llness and Diseases Representation
1. The Allegation

The use of respondents’ utensils and the “waterless” or ‘“Vacumatic” methods
of cooking will prevent certain illness and diseases. (Complaint par. 6(4).)

2. Actual Representations Made

Respondents, in their flip charts (CXs 7J, §H, 30N), have repre-
sented directly or by implication that the use of their utensils and
their methods of cooking will prevent certain illness and diseases.
Among and typical of the statements and representations contained
in such material are the following:

A lack of minerals may cause * * * liver trouble * * * rickets * * * tubercu-
* (ete.) * * * A lack of vitamins may cause arthritis # % % high blood
* rheumatic heart disease * * = (ete.) * * * (CX 7J.)

1OLR BODY DEPENDS ON VITAL NUTRITIONAL LLE\IE\TQ (chart of
human body and vital organs, with parts of the body named in conjunction
therewith) * * * Phosphorous—Brain tissue— * * * ITodine—Thyroid * * * Flo-
rine—3Builds resistance * * Chlorine—Aids liver function * :

THE PROBLEM IS how to save them (nutritional elements) unm they are
served at the table.

THE SECRET IS fine stainless steel cookware and scientific cooking methods
to preserve the maximum nutritional values. (CX SH.)

losis *

3 B B % B e *

VACUMATIC COOKING with all its versatility, time and money saving
features, has a more compelling reason for vou to start preparing your food
hy this scientific method NOW—IF YOU'RE LIKE MOST PEOPLE you
love your family. You have great dreams, hopes, plans and ambitions for your
future and your children’s future.

BUT * * * (Three hospital room pictures of a man, child, and woman, respec-
tively.)

How many dreams have been shattered every vear by illness * * * and many
illnesses that could have been avoided with the proper diet?




750 FEDERAL TRADE COMMISSION DECISIONS

iInitial Decision 73 P.T.C.

HOW IMPORTANT IS IT TO BE WELL FED? (CX 80N ; see also CXs 30P,

30Q, 43N, 43-0, 43P.)
* * % * ES * *

Respondents, in their sales manuals (CXs 31MM, 31NN, 31AAA,
31BBB, 42WW, 42XX, 42CCC, 42DDD) which provide sales talks
and approaches to go along with their flip charts and display of their
cookvare, advise salesmen to stress health and prevention of disease
in connection with the demonstration of their cookware.

Among and typical of the statements and representations contained
in such sales manuals are the following:

* % % Mrs. Prospect, are you the real doctor in your home? Food is your

preventive medicine—You can give your family just about any kind of health
you want to * * * (CX 31)MM.)
i * * # Es L% %

* The best health insurance is the kind that comes from proper prepara-
tion of foods. You cannot afford not to take out some insurance on your perfect
health * * * (CX 31NN ; see also CX 31AAA, CX 31BBB.)

#* % 5 ES * 3k *

ok

* * * Doctor bills and dentist bills are more expensive than the right kind
of cooking utensils you only have to buy the utensils once * * * (CX 42WTW,
CX 42XX: see also CXs 42CCC, 42DDD.)

In their cookbooks (CX 5B; RX 5B and RX 50A) respondents
state:

With purchase of your stainless steel cookware you have cbtained a set of
the finest stainless steel cooking utensils to be offered directly to the American
homemalker, you have also taken an important step toward assuring your family
better health.

Respondents also state in their cockbooks (RX 5F, RX 50H):

Eating for Health

The food you serve your family plays an important role in maintaining health,
growth and vitality and there are five essential food elements—proteing, min-
erals, vitamins, fats, carbohydrates * * * which make up the foods you serve.
Each of these elements serves a specific purpose. Fats and carbohydrates mainly

provide energy and warmth for the body. * * * Vitamins are chemical con-
-stituents * * * | Kach vitamin has a specialized duty to perform * * * they

gunard against infection, protect the eyes, skin, teeth and bones and keep blood
vessels and gums healthy. They are necessary to growth and steady nerves, * # *
There 'are a dozen or more minerals necessary for the maintenance of health.
each serving a particular purpose. For instance, calcium is necessary for strong
bones and good teeth, and iron is essential for good blood * * Natural vita-
ming and mineralg, as found in food, are far superior to those in piil form. Nat-
ural vitamins and minerals, however, are often lost or destroyed by the use of high
heat or cocking in too much water. The real secret to a beautiful diet, therefore.
is to include a variety of foods in your daily menus and cook the VACUMATIC
vay f ok
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3. Lwvidence Relating to Talidity of Claim

Respondents have stipulated that the use of their utensils and the
“waterless” or “Vacumatic” methods of cooking will not in fact pre-
vent illness or disease (Tr. 641-643).

The respondents further state in their proposed findings and brief
at page 58:

* % % the representations suggested in respondents’ sales manuals (CX 381
and CX 42), together with the heavy emphasis on health and illness in certain
pages of respondents’ flip charts (CX 80 and CX 43) do convey the impression,
directly or Ly inference, that the method of cooking suggested by Vollrath may
improve a person’s health or prevent persons from contracting certain illnesses
or diseases. Flip chart pages CX 80X, 30-O and 80P, CX 43N, 43-0 and 43P,
sales manual pages CX 31AAA-BBB and CX42WW-XX, and CX42CCC-DDD.
We conclude, therefore, on-the basis of respondents’ stipulation that their cook-
ware and recommended cooking method will not prevent iliness and disease, and
their admission that some of their sales aids which have been discontinued but
nonetheless are proper objects of this proceeding do in fact state or infer
that their cooking methods cill prevent illness and dizease, that the Commis-
sion has sustained its burden of proving the allegations of PARAGRAPHS SIX,
4, and SEVEN, 4.

In view of the foregoing, the hearing examiner finds that respond-
ents’ representations that the use of their cookware and methods of
preparing food will prevent illness and disease are false, misleading
and deceptive and should be prohibited.

E. Savings on Food, Fuel and Time in Kitchen Representation

1. The Allegation

The use of respondents’ cooking utensils will enable users to realize the
following :

(a) Substantial savings on food.

(b) Substantial savings on fuel.

(¢) Savings of time spent in the kitchen of up to one and one half hours daily.
(Compiaint par. 6(5).)

2. detual Representations 1 ade

Respondents’ answer states:

Admit the allegations contained in subparagraph 5 of PARAGRAPH SIX of
the Comumission’s Complaint, except that they deny, upon information and be-
lief, that the respondents have ever represented that the use of respondents’
cooking utensils will enable users to realize savings in time spent in the kitchen
of up to 1% hours daily. (Answer par. 6(5).)

In addition to their admission, the hearing examiner finds that
respondents have represented : ’
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(a) Substantial savings on food: (CXs 5B, 71, TK, 30S, 30T, 30V,
31JJ,31QQ, 42F, 42TT,43R; RX 5B, RX 50A).

(b) Substantial savings on fuel: (CXs 5B, 71, 7K, 8K, 8S, 8V,
SWW1V, 808,380T, 43S; RX 5B, RX 50A).

(c) Savings in time spent in the kitchen of up to one and one half
hours daily: (CXs 8I, 8J, 8K, 8U, 8V, 81AA A, 42CCC, 43M, 43S).

Among and typical of the representations relating to savings in
time spent in the kitchen of up to one and one half hours daily ure
the following:

Here's How Stainless Steel Cookware SAVES YOU UP TO 1% HOURS IN
YOUR KITCHEN DAILY * * #*,
(CX 81, see also CXs 87, SK, 8U and 8V.)
ES ® S S * ¥ At
Vacumatic Cooking will * * *,
1, % % %
2. GIVE YOU MORE FREE TIME FOR FUN AND RELAXATION **=
(CX 807T.)
£l £ e * * * &
Cooking time will be cut in half with Vacumatic cooking * #* #,
3. Vacumatic cooking is like having a maid in your kitchen
(CXs31AAA, 42CCC.)

7 dars a week.
B B E B * % EY

Start Fast *** Cook Quickly *** total cooking time is greatly reduced
by bringing foods to a cooking temperature quickly # * *. (CX 4317.)

3. Evidence Relating to Validity of Claims

(a) Food Savings Claim

Mrs. Diane Rasmussen McComber, assistant professor of food and
wutrition. Towa State University, Ames, Towa, and holder of a B.S.
degree in food science, and a Master of Science degree in food science,
testified in support of the complaint (Tr. 490-619) concerning tio
kitchen cooking test studies (CXs 57 and 58) she undertook at the
request of the Federal Trade Commission. The purpose of the tests
“was to compare results obtained with food cooked in stainless steel
pans manufactuved by the Vollrath Company and prepared according
to their directions * * * with food prepared by standard procedures”
(CX 57C) in club aluminum pans (Tr. 492). To familiarize herself
with Vollrath utensils, Mys. McComber used them in her own kitchen
for over a month prior to conducting her ccoking tests (Tr. 503).

"The first test (CX 57) was conducted in June 1966 using a Vollrath
2-quart saucepan without a vent (CXs 24, 1B) and a Vollrath 5-
quart Dutch cven (CXs 34, 3B), using the Vollrath Vacumatic
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cookbook (CX 5), and cooking several vegetables and meats by the
“Vacumatic” method in the Vollrath utensils, by the “Vacumatic”
method in other utensils, and by the standard method in club aluminum
utensils (Tr. 492). The second test (CX 58) was conducted in August
1966 using a Vollrath 2-quart saucepan without a vent (CXs 24,
1B), a Vollrath 1-quart saucepan with a vent (CXs 14, 2B) and a
Vollrath 3-quart Dutch oven (CXs 34, 8B) using the Vollrath “water-
less” cookbook (CX 4) and the “Vacumatic” cookbook (CX 5), and
cooking two vegetables and two meats each by the “waterless,” “Vacu-
matic” and standard methods (Tr. 495,498).

The witness defined the so-called “standard method” used by her
as follows (Tr. 509) :

A. The standard method would be one which in my opinion, would give the
best results for the product. And this, of course, varies with each produet.
I can’t just spout off one standard method. But in order to deiermine what
that would be, I used the literature that has come out of research laboratories,
that upon which we base our teaching. For instance, of basic food preparation.
I also used the American Home Economics handbook of food preparation to
determine times, the length of time that food should be cooked.

In the case of vegetables, and in the case of meats, I used the National Live-
stock Meat Board handbook called, “Lessons on Meat” in the case of meat,

Q. Now, have you set this all forth, your reference works which vou have
nged. have you set this forth in your complaint [sic] in the record that you
made?

A. Yes, Iqdid, and I referred to the two handbooks.

Q. Have you referred in the report as to what vou meant by the use of the
words “standard methods”?

AL Yes, I @id.

The results of the June 1966 tests are summarized in charts as
follows:

Table 1. Subjective preference of meats: taste panel ranking seores. (CX 57L.)
Table 2. Objective measurements of % total cooking loss, 9 drip and volatile

losses of meat. (CX 5721)
Table 8. Temperature measurements and calenlations of minutes of cooking

per pound of meat. (CX 37N.)

Table 4. Subjective and Objective measurement of vegetahles. (CX 57-0.)

Table 5. Raw data: weights and measurements uged for various data caleula-
tions on meats. (CX 57FF.)

The results of the August 1966 tests are summarized in charts as
follows:

Table §. Subjective preference of Meats and Vegetables: tasie panel ranking
scores. (CX 58E.)

(X 58F.)

Table 7. Objective measurements of meat. (X :
Table 8. Objective measurements of vegetables. (CX 38G.)
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Based upon her training and experience, her familiarity with the
Vollrath cooking utensils, and the kitchen cooking tests she made
comparing the Vollrath methods of cooking using the Vollrath cook-
ware with the “standard method” of cooking in other utensils, Mrs.
McComber testified that one could not effectuate a substantial saving
on food by using the Vollrath cookware and methods of cooking
(Tr.514).

Respondents also had United States Testing Company, Inc., conduct
certain cooking tests the results of which are contained in a report
(RX 1). Respondents’ tests compared the “Vacumatic” method with
the “standard method’ of cooking as determined by them after con-
ducting a consumer survey of how housewives cook. No tests, however,
were conducted by respondents of their “waterless” cooking method.

Mrs. Betty Hagen, a food technologist, employed by United States
Testing Company, Inc., conducted the kitchen tests portion of the Test
Report (RX 1). Mrs. Hagen admitted that in her opinion green beans
prepared the “Vacumatic” way needed more cooking, that in her own
home she added another three ounces of water and steamed them an
additional five minutes (Tr. 903). Respondents’ counsel stipuated that
if food is not cooked sufiiciently, it will have to be recooked (Tr. 507).
1t is self-evident that if food is left undercooked, it will not be eaten
and hence wasted.

Mrs. Van Bommel, a consumer research project director employed
by United States Testing Company, Inc., who supervised the organo-
leptic (taste) testing of the test foods, testified that her taste panel
preferred the “standard” method prepared potatoes and carrots be-
cause they were softer and moister than those prepared the Vollrath
“Vacumatie? way (Tr. 883). Mrs. Van Bommel also testified that the
taste panel found the Vollrath method green beans equivalent to the
“standard” method beans (Tr. 883).

Respondents admit that with respect to losses in cooking meat,
neither Mrs. Hagen's nor Mrs. McComber's tests appear to demon-
strate any conclusive evidence of savings or losses (CX 57U; RX 1zz.
see also Respondents’ Proposed Findings and Brief, p. 60).

With respect to food savings. the hearing examiner finds that re-
spondents’ test report (RX 1) is inconclusive and in some respects tends
to support Mrs. McComber’s test results (CXs 57, 58). Accordingly,
the hearing examiner finds that respondents’ representation that the
use of their cookware and methods of preparing food will effect sub-
stantial savings on food is false, misleading and deceptive and should
be prohibited.
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(b) Fuel Savings Claim

Mrs. McComber testified that she did not measure fuel consump-
tion in making her tests but that she merely measured the minutes
of time that the fuel was on (Tr. 516, 531).

Mrs. McComber also testified that the fuel was not always constant
during the time it was on and that she made no adjustinent in her
reporting of the minutes that the fuel was on based on how high or
how low a flame she was using (Tr. 516).

In short, the witness stated, “I just did not measure fuel” (Tr. 5164).

No other evidence in support of the fuel savings allegation of the
complaint was placed in the record. Moreover, respondents’ submitted
affirmative evidence indicating less fuel consumption measured in
cublc feet during the cooking of a rump roast by the Vollrath method
than by the standard method (RX 1BBB).

Accordingly, the hearing examiner finds that complaint counsel has
failed to sustain the burden of proving by reliable, probative and sub-
stantial evidence that respondents’ representation that the use of their
cookware and methods of cooking will effect substantial savings in fuel
is false, misleading and deceptive,

(¢) Savings of Time

With respect to the overall time spent in preparation and cook-
ing of food by the various methods employed, Mrs. McComber testified
as follows (Tr. 520-521) :

No, I did not keep a precise time log of anything hut the total cooking time.
On the other hand, I prepared vegetables and meats exactly the same way
for cooking. I can’t imagine whyr there would he any difference; then, I would
have nothing to compare it with. I would have no comparison to make if I had
prepared them differently.

On the clean-up, I noted subjectively that thie fats spattered more in cooking
by the Vollrath method than they did in cooking by the standard method, for
example.

By Mr. Beckwith:

Q. That was one of the meats?

A, Yes.

Q. So it did take more time in clean-up, but you did not iog it.

B # # % # #* s

The WirnNess: Excent in the clean-up, I just gave one example. Really, the
Vollrath method required a considerable length of time more in clean-up, al-
though I don't have facts. It did take a longer time to cook by the Vollrath
directions in the Vollrath nans than it took Ly the standard methods. In the
cases where the food was acceptable, this was the case. In the case where it
took a short(er) time to cook Iy the Voellrath method than the stancard method,
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~ the food was not acceptable as judged by me and as judged by the taste panel
who didn't know which food was which.

Mrs. McComber summarized her test results by stating (Tr. 521):
“Using the Vollrath system, you wouldn’t save time.”

The tests conducted by United States Testing Company, Inc., the
results of which are contained in their test report (RX. 1), made a
study of the time consumption during the preparation and cooking

" of potatoes (Table 29, RX lccc), carrots (Table 30, RX 1ddd), green
beans (Table 31. RX leee) and cabbage (Table 82, RX 1££f), but did
not include any measurement of the clean-up time. It is interesting to
note that respondents’ own test studies show very little time savea in
the cocking of potatoes and green beans by the Vollrath method,’
and actually more time was required to ccok carrots and cabbage by
the Vollrath method. The exact comparative figures from these tables
are as follows:

Vollrath vacumatic Standard method
! method
|
Potatoes___________ 28 min. 44 seco____.____. 31 min. 49 sec. (RX leccc).
Carrots oo o_.. 29 min. 12 sec_ .. ______ 29 min. (RX 1ddd).
Green Beans_______ 28 min. 35 sec_ .- 30 min. 37 sec. (RX leee).
Cabbage______.._.. 28 min. 17 seCo_ oo -_ 19 min. 33 sec. (RX 1fff).

It should be noted that no time tests were conducted by respondents
using their “waterless” method, although the “savings in time” repre-
sentations were primarily made in connection with this method of
cooking (see CX 8I, etc.).

TWith respect to the “saving of time” representations, the hearing
examiner finds that respondents’ test report (RX 1) demonstrates
insignificant savings of time in the cooking of two vegetables and an
actual increase in time spent in cooking two other vegetables when
using the Vollrath “Vacumatic” method, exclusive of clean-up time.
Based upon Mrs. McComber’s testimony and respondents’ test report,
the hearing examiner finds that respondents’ representation that the
use of their coolware and methods of preparing food will effect sub-
stantial savings of time spent in the kitchen is falze, misleading and
deceptive and should be prohibited. '

2 Qee testimony of AMrs. Hagen recited above stating that the green beans prepared the
“Vacumatie” way needed more cooking (Tr. 903). See also testimony of Mrs, Van Bomme?
that ber taste panei preferred the potatoes cooked hy the standard method becaus> tiey

were softer and moister (Tr. 883).
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F. Health Representation
1. The Allegation

The use of respondents’ cookware with the “waterless” or “Vacumatic” methods
of cooking is the most healthful way to prepare food. (Complaint Par. Six (6).)

2. Actual Representation Made

Respondents in their flip charts (CXs 7D, 7E, 7G, TH, 8N, and 30T),
cookbooks (CXs 5B, 5D, 5J; RXs 5B, 5F, 504, 50L), and their bro-
chures (OXs 9, 11, 22, 88, 42A A A and 74) have represented directly
and by implication that the use of their utensils and methods of cook-
ing will result in better health. Among and typical of the statements
and representations contained in such material are the following:

In their cookbooks, on the inside of the cover, respondents state
(CX 5B, RXs 5B, 50A):

Congratulations—With the purchase of your stainless steel cookware, you
have not only obtained a set of the finest stainless steel cooking utensils to be
offered directly to the American homemaker, you have also taken an important
step toward assuring your family better health * * * Cooking the VACUMATIC
way can be helpful in retaining the greatest possible percentage of essential
nutrients in foods and therefore provide better and more healthful food for
your family.

Under the heading “EATING FOR HEALTH” the cookbooks
also state (RXs 5F, 50L):

* % % Natural vitamins and minerals as found in food, ave far superior to
those taken in pill form. Natural vitamins and minerals, however, are often lost
or destroyed by the use of high heat or cooking in too much water. The real
secret to a healthful diet, therefore, is to include a variety of foods in your daily
menus and to cook the VACUMATIC way.

In their “flip charts” respondents state:

Vapor seal cooking for more nutritious * * * healthful eating * * *, Scien-
tifically designed for happy, healthful, economical living. (CX 7D.)

£ ] ‘=:< & 3 Ed . oo

Good health begins in the kitchen—it makes sense to provide good tools.
(CX TE, see also CX 7G, 7H.)

B * * * % A B

These are not ordinary pots and pans, but scientifically designed utensils to
prepare yvour meal in the healthiest most economical method known to science.
(CX 8N.)

sk %

%
»
*
*
'y
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Lets add it all up—Vacumatic cooking will . . .
1. * %k X
2. * ok ok
3. * % %
4. * k&
5. Help you prepare foods that look bLetter, taste Detter and are better. You'll

have better family health through proper food preparation. (CX 30T.)

In their brochures and other selling aids, respondents state :

Covers precision fit into utensil rims forming a vapor seal that retains all the
subtle flavors, all the bealthful vitamins and minerals so often lost by other cook-
ing methods. (CXs 9, 11, 22.) '

3k Ed * * % * &

Tempting food flavors, natural food colors and health giving food nutrients
are retained with Vacumatic cooking. (CX 38.)

* *.* Because of the method of cooking used with this cookware, the greatest
possible percentage of essential nutrients in food are retained. Therefore, hetter
and more healthful food will be in store for your family. (CX 74.)

P

3. Evidence Relating to Tulidity of Claim

Respondents in their proposed findings and brief at page 65 state:

Respondents Vollrath and Rickmeier have conceded that certain of the Voll-
rath sales aids do indirectly suggest or represent that Vollrath cookware, or the
methods of cooking which Vollrath has recommiended, may improve the health
of a user or prevent disease, and that respondents cannot prove that these rep-
resentations or statements are true for any substantial number of people.

Dr. Krehl, director of the Clinical Research Center and professor
of medicine, University of Jowa, and an eminently qualified expert
“in biochemistry and nutrition (Tr. 624-628) testified (Tv. 64445):

Q. Based upon your studies and your medical knowledge, would you consider
the uze of Vollrath utensils or the use of the waterless or vacumatic cooking

methaods to be the most healthful way to prepare foods?
A. No.

Dr. Krehl was also asked what significance, if any, from the stand-
point of health, he attached to the differences in nutrient retention un-
der various methods of cooking as reflected on the chart (CX 7H) and
ouTable3 (RX 49G). Dr. Krehl stated (Tr. 632-633) :

In a practical consideration of the overall diet, these differences would make
relatively little difference.

HEARING EXAMINER JACKSON : Little difference in what way?

THE WITNESS: Little difference with respect to supplying adequate quanti-
ties of the nutrient in question.
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Complaint counsel further questioned Dr. Kreh! as follows:

Q. I asked you if related to the health of the individual the figures shown on
this page, would they, in your opinion, reflect any substantial difference of re-
tention in regard to a person’s health?

A. No. (Tr. 638.)

Later on, in response to a question by the hearing examiner, seek-
ing clarification of this answer, Dr. Krehl stated (1. 662-63) :

First of all, let's just look at these figures themselves in the straightforward
context. This is a scientific investigation on methodologies of cooking a certain
group -of foodstuffs which show differences and these differences are, I would say,
probably of some significance as figures, but, now, let’s take a look at the whole
spectrum of nutrition.

When we look at this study, we are only looking at nutrition with biinders on,
only one important group of foodstuffs in nutrition, vegetables, which supply
the smallest segment of the most important nutrients in our diet. In other words,
we have to look at other foods for the balance; these would be the animal
proteins, milk, meat, cheese, eggs. We would have to look at fresh food, fresh
vegetables. As a matter of fact, one could have an extremely well-balanced diet
and totally avoid cooking foods completely. But we do not recommend this for
normal, practical uses. ’

Therefore, while these losses, as far as methodology of cooking, are of sig-
nificance, their significance in terms of what they contribute not [sic] (to) over-
all nutritional intake of nutrients with an adverse or beneficial influence on
health, are of not demonstrable significance. So, vou have to look at it both in
the context in which they—in which these studies were done and again in the
whole structure. When you do this, I believe these problems are relatively
straightforward. No one would deny the fact that waterless cooking is probably
a better way than these other two methods. These data support thisz concept.

Rut when you turn around and say that this is going to contribute a valuable
easure to your continued goed health, that presents a number of problems.
This, then, I believe, is making the statements which are not conforming with
facts.

Respondents’ expert witness on nutrition, Dr. Rebert Eugene Olsen,
also an eminently qualified biochemist and nutritionist, who is pres-
ently a professor of biochemistry and an associate professor of medi-
cine at St. Louis University of Medicine, St. Louils, Mo., similarly
was questioned concerning the significance of the retention of nutrients
under varicus methods of cooking. Specifically, Dr. Olsen’s attention
was directed to the difference in various nutrients retaineéd in certain
vegetables cooked by the Vollrath and standard methods as reflected
in respondents’ test report, Table 83 (RX 1-hhh), Table 34 (RX 1-iii),
Table 35 (RX 1-jjj), and Table 36 (RX 1-kkk) and he testified as
follows (Tr.1208-1209) :
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Hearing examiner JAcksox: So, under the Vollrath method of cooking if he
had a helping of cabbage a day he would get 20 milligrams of Vitamin C from
the cabbage?

The WiTxEsSS : Right.

Hearing examiner JAcksox : That day?

. The Wirxess: Right.

Hearing examiner JACKSON : Now, under the standard method of cooking let’s
take column B (RX 1-kkk) approximately 2.79, and if we took six times that.

The WiTNEss : That is about 17 milligrams.

Hearing examiner JACRSOXN : About 17 milligrams a day.

The WiITxESs : That is a barely significant difference.

Hearing examiner JacksonN: Well, I just want to get the figures out here.
Well, so, we have a difference from a helping of cabbage served to an adult at
one meal of roughly three milligrams difference.

The WITXESS : Right.

Hearing examiner Jackxsox: Now under both helpings he gets less than the
normal requirement of 80; one gives him 20 and the other gives him 27 or
rather 17.

The WiTxNESS : Right.

Hearing examiner JACKSOX : 8o, he is still shy of thirty, in one case by ten and
the other method by 13? '

The WiITNESS : That is correct.

Hearing examiner JACKSON: And we assume, doctor, and I am just carrying
this one step further that he would eat something else during that day except
a lhelping of cabbage and isn’t it possible that what he would eat swould contain
Yitamin C?

The WITNESS : Yes, possible.

With respect to niacin, the figures (RX 1-jjj) show that under the
Vollrath method one would get in an ounce of green beans 42% of
his daily requirements, and under the standard method 35% of his
daily requirements (Tr.1212-1214).

Respondent’s counsel then asked :

Q. Well, what can you say about the significance of that difference?

A. That is a barely significant difference. (Tr. 1214.)

It is also interesting to note that in the case of cooking green beans
the Vollrath method, only 0.18 milligrams of ascorbic acid (Vitamin
C) was retained while cooking by the standard method 0.22 milligrams
was retained (see Table 35, RX 1-jjj).

Based upon the clear and convincing testimony of Dr. Krehl and
the not contradictory testimony of Dr. Olsen, the hearing examiner
finds that respondents’ representation that the use of their utensils and
methods of cooking will result in better health is false, misleading and
deceptive and should be prohibited.
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G. Sales Agents of Its Dealers and Distributors Are Members of Its
Advertising Department Representation

1. The Allegation

The sales agents and representatives of respondents’ dealers and distributors
are members of respondents’ advertising department, and that said persons are
conducting an advertising campaign on hehalf of respondents and in regard to
respondents’ products. (Complaint Par. Six (7).)

2. Actual Representation Made

Respondents in their sales manuals (CXs 81, 42) instruct cook-
ware salesmen on techniques that they may employ in the sale of
Vollrath cookware. These suggestions either directly or by implication
urge sales agents and representatives of respondents’ dealers and dis-
tributors to represent that they are members of respondents’ advertis-
ing department and that they are conducting an advertising campaign
on behalf of respondents in regard to respondents’ products. Among
and typical of the statements contained in such sales manuals is the
following : ' '

‘When she replies. tell her, or tell him that you are doing some advertising work
for your company and that it is your job to deliver advertising gifts to managers
of apartment houses in this area. . . . When the card has been completed say,
“Since I am with the Advertising Department of my company, it is my job to give
these cards to various classifications of people such as nurses. professicnal busi-
ness girls, teachers, and young married couples where hoth are working”. (CXs
31M, 42Q.)

3. Evidence Relating to Validity of Claim

Respondents, in their proposed findings and brief at pages 6364,
state:

Respoudents admit that cookware salesmen are not part of ity advertising
department or conducting an advertising campaign on behalf of respondents.
While it is true that the sales manual does not specifically suggest that the sales-
man hold himself out as a member of Vollrati's advertising department. rather
it is suggested that he state he is a member of the dealer’s advertising department,
the effect of the latter is substantially the same as that of the former. The Com-
mission has carried its burden of proving the proof of the allegations of PARA-
GRAPH SIX 7. and SEVEN 7.

As set forth in finding No. 12, supra, the hearing examiner found
that “it is clear from the testimony of several of the salesmen called
to testify that Vollrath distributors and salesmen make use of the sales
aid material made available to them by Vollrath.” In finding No. 11,
the hearing examiner found that some dealers sell Vollrath cookware
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stamped with the Vollrath name, while others use their own trade
name. Use of the suggested language in the manuals such as “my
company” by salesmen of dealers who use the Vollrath label would
clearly imply that the “company” referred to was Vollrath.

Accordingly, the hearing examiner finds respondents suggest to the
sales agents and representatives of their dealers and distributors that
thev make the representation or from circumstances create the impres-
sion that such persons are members of respondents’ advertising depart-
ment and are conducting an advertising campaign on behalf of
respondents and in regard to respondents’ products. The hearing exam-
iner further finds that this representation is false, misleading and
deceptive and should be prohibited.

17. The use by respondents of the aforesaid false, misleading and
deceptive statements, representations and practices has had, and now
has, the capacity and tendency to mislead and deceive members of the
purchasing public into the erroneous and mistaken belief that said
‘statements and representations were and are true, and into the pur-
chase of substantial quantities of respondents’ products by reason of
said erroneous and mistaken belief.

18. Respondents, in furnishing and supplying to their dealers and
distributors and to the agents and representatives thereof, who sell
their stainless steel cookware products to the public. various types of
advertising literature, including but not limited to, sales manuals. flip
charts. leaflets. cookbooks and brochures. containing false and mis-
leading advertising rvepresentations. have furnished to said dealers,
distributors and their emplovees, as aforesaid, the means and instru-
mentalities by or through which the public may be mislead and de-
ceived as to the efficacy of respondents’ cookware and cooking methods.

19. Mr. Boardiman, manager of respondents’ cookware division, tes-
tified that RXs 6, 7, S, 10, 11. 13, 14, 15, 18, 22, 23, 24, 27, 28, 20, 30.
32, 34, 86. 38 are not in current use and are obsclete waiting revision
and reprinting pending the outcome of this hearing (Tr. 976). M.
Boardman also testified that the following exhibits were either out of
print o1 obsclete and were not being currently offered by Vollrath to
its dealers and distributors: CXs 44,5, 6, 7, 8, 9, 10, 11, 12, 14, 20, 22,
30. 31, 87, 41. 42, 43, 45 (Tr. 977-982).

For clarification the hearing examiner asked the following auestion
(Tr. 978):

Hearing examiner Jacxsox: The Examiner would like to clarify something.
TWhen vou use the word “obsolete.”” that's no longer used by whom? Who are
vou referring to when you say that?

The Wriryess: It's no longer offered hy us.
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After having testified that CX 6, the training film, was no longer
made available by respondents to dealers and distributors (Tr. 978),
Mr. Boardman, on cross-examination admitted that on September 1,
1966, a form letter (CXs 78A and 78B) went out on Vollrath Com-
pany stationery over his signature addressed to competitive distrib-
utors (Tr.1011).

The letter bears the heading:

“Why Sell Cookware Made By Other Manufacturers When Vollrath Offers So
Much More."”

The obvious purpose of this letter was to woo dealers and distributors
handling its competitors’ products so that they would shift over to the
Vollrath Vacumatic line (Tr. 1016).

As one of the arguments set forth in his letter, Boardman wrote:

5. Vollrath has created new and exciting recruiting tools to meet the demands
of today’s recruiting needs. Ask to see our exciting full color sound fitm. (CX
734.)

The burden of proof in order to establish the defense of discontinu-
ance is on the respondents. The defense in general must establish first
that the practice has stopped, and second, assurance that it will not be
resumed. '

On the first point, the hearing examiner finds that despite Mr.
Boardman’s testimony that the selling aids in question are obsolete
and “no longer offered by us,” such is not the fact. The hearing ex-
aminer also finds that even if this were true, respondents’ dealers and
distributors who have purchased these selling aids would and are con-
tinuing to use them. In order, therefore, for any remedy to be effec-
tive, respondents’ selling aids now in the hands of its franchised
dealers, distributors and their agents or salesmen, must be taken out
of circulation by the repurchase thereof by respondents or other ap-
propriate action by them. Accordingly, until this is done, there will
be no assurance that the practices will not continue indefinitely. Con-
sequently, until and unless an order in this matter issues, the hearing
examiner finds that there is no assurance: 1) that respondents will not
continue to print and circulate some or all of the misleading and decep-
tive selling aids and 2) that respondents’ dealers and distributors and
their agents or salesmen will not continue to use those selling aids in
their hands in the sale of respondents’ products to the public.

CONCLUSIOXNS

1. The aforesaid acts and practices of respondents, as herein found,
were and are, all to the prejudice and injury of the public and of
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respondents’ competitors and constituted, and now constitute, unfair
and deceptive acts and practices and unfair methods of competition, in
commerce, in violation of Section 5 of the Federal Trade Commission
Act.

2. The Federal Trade Commission has jurisdiction of and over
respondents and the subject matter of this proceeding.

3. The complaint herein states a cause of action and this proceeding is
in the public interest.

Based upon his findings and conclusions, the hearing examiner deems
the following order appropriate.

ORDER

1t is ordered. That respondents The Vollrath Company, a corpora-
tion, and its officers, and Carl H. Rickmeier, Jr., individually and as
an officer of said corporation, and respondents’ representatives, agents
and employees directly or through any corporate or other device, in
connection with the offering for sale, sale or distribution of stainless
steel cookware or any other cooking utensils of substantially similar
composition, design, construction or purpose, in commerce, as ‘“‘com-
merce” is defined in the Federal Trade Commission Act, do forthwith
cease and desist from: :

1. Representing directly or by implication that:

a. When their cooking utensils are covered with the lids
supplied therefor, a vapor “seal” or “lock” is formed or that
no vapor loss occurs during the cooking of food in gaid uten-
sils.

b. Less food is required to satisfy hunger when prepaved
in respondents’ cookirare.

¢. The use of respondents’ cooking utensils and/or the
“waterless” or “Vacumatic” methods of cooking will prevent
any illness or disease.

d. The use of respondents’ cookware will enable users to
realize the following savings:

(1) Substantial savings on food.

(2) Savings in time spent in the kitchen in connection
with the cooking of food in the amount of one and one
half hours daily or representing that any substantial
amount of time is so saved. ,

e. Use of respondents’ cookware with or without the “wa-
terless” or “Vacumatic” methods of cooking is the most health-
ful way to prepare food.
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f. The sales agents and representatives of respondents’ deal-
ers and distributors are members of respondents’ advertising
department ; that such persons are conducting an advertising
campaign ; or that such persons are other than salesmen whose
purpose is to sell respondents’ cookware products.

2. Misrepresenting the construction, efficacy or any other feature
of respondents’ cookware products.

3. Supplying to or placing in the hands of any distributor, dealer
or salesman brochures, sales manuals, charts, pamphlets, or any
other advertising material which are displayed, or may be dis-
played, to the purchasing public which contain any of the false

“or misleading representations prohibited in Paragraphs 1 and 2
hereof.

1t is further ordered, That the aforesaid respondents shall take all
steps necessary and appropriate to repossess or otherwise remove and
destroy all brochures, sales manuals, flip-charts, pamphlets, or any
other advertising material which are displayed, or may be displayved,
to the purchasing public which contain any of the false or misleading
representations prohibited in Paragraphs 1 and 2 hereof, and which
are in the hands of any distributor, dealer or salesman of respondents’
products; and in the event any such distributor, dealer or salesman
refuses to, or does not, cooperate fully with respondents in this regard,
respondents ghall in that event cease to furnish and supply such dis-
tributor, dealer or salesman their products for resale to the public
until such time as he does so cooperate.

1t s further ordered, That the complaint be, and the same hereby
is, dismissed as to respondent Walter J. Kohler in his individual
capacity.

OriNioN oF THE COMMISSION
APRIL 24, 196§
By Dixon, Commissioner:

This case is before the Commission upon cross-appeals from the
hearing examiner’s initial decision.

The complaint charges respondent corporation and two of its oﬁicers¢
individually and as officers. with unfair and deceptive practices in their
sale of stainless steel cooking utensils, in violation of Section 5 of
the Federal Trade Commission Act. The hearing examiner found that
certain of the charges were sustained by the evidence and that others
were not. We will first consider respondents’ appeal from two pro-
hibitions of the examiner's order and from certain of his findings of
fact.
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We begin by pointing out that respondents have not taken issue with
the examiner’s findings concerning the background of the corporation,
its cookware business, its method of selling and other general infor-
mation. In summary, the examiner found that The Vollrath Company
was founded in 1874 as a manufacturer of enamelware for home use
and rhat it began production of stainless steel cookware in 1946. It
now has nine separate divisions and in addition to cookware, is engaged
in the manufacture of equipment for hospitals, restaurants, cafeterias
and food vending, a line of mixing bowls and gift items =old in retail
stores and equipment used in medical research. It also emgaged in
government contract work and operates a stainless steel foundry.

Vollrath does not sell its ccoking utensils directly to the consuming
public but sells these products to franchised distributors and to in-
dependent sales representatives. It furnishes various tvpes of pro-
motional material to these dealers, including sales manuals, charts,
leaflets, cookbocks and brochures. Respondents have admitted that
they may be held responsible for the representations in these promo-
tional materials. '

The first issue presented in respondents’ appeal arises from the
charge that they have represented that :

When their cooking utensils are covered, for cooking, with the lids suppiied
therewith a vapor “seal” or “lock” is formed, and as a result no vapor loss occurs
during the cooking of food in said utensils.

The examiner’s order prohibits such representations, It is re-
spondents’ contention that the examiner erred in finding that they have
made these claims for their cookware and hence this prohibition is
not warranted.

Az respondents point out, to understand this issue it is necessary
to consider the cooking procedures which thev recommend for use
with their utensils. As charged in the complaint, two cooking pro-
cedures are involved, the wateriess method and the “Yacumatic”
method. Under the waterless method, the only water used is that
which clings to the vegetables after they are cleaned for cooking. The
nsger is instructed to place the vegetable, with clinging surface water,
“in-the utensil, cover with the lid and place on a burner at medium heat
for three to five minutes. When the cover feels uncomfortably hot
when touched with the palm of the hand, the burner is turned to low
heat. The cooking process continues for specified periods of time for
different vegetables as set out in a timetable in respondents’ waterless
cookbook.
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In 1964, Vollrath began advocating the use of the “Vacumatic®”

method of cooking. Under this method, the user is instructed to place
three ounces of water in the pan with the vegetable, cover with the lid,
bring the water to a boil and allow vapor to escape from around the
cover for three to five minutes. The burner is then turned off and the
pan is allowed to stand for fifteen to twenty minutes before removing
the cover. The same utensil was sold for use with either the waterless
or “Vacumatic” methods of cooking. Later, Vollrath added a vent
to the cover of its utensils. This vent, which could be opened and closed
by the user, made it easier to time the period that steam is permitted
te escape before the burner is turned off for “Vacumatic” cooking.
Hovwever, the utensils with the vented cover can be used for waterless
cooking.
Vollrath utensils are constructed so that the cover sits on a ledge,
leaving a groove between part of this ledge and the cover inside the
utensil. The alleged purpose of this construction is that when the burner
is turned to low heat in the waterless method and when the burner is
turned off in the “Vacumatic” method, steam striking the cover will
condense and roll down the inside of the cover into the groove so that
the ecdge of the cover is submerged in water which forms a seal, prevent-
ing further vaporloss.

The significance of preventing a loss of vapor relates to the so-
called “efficient” method of cooking. As found by the examiner, this
method requires cooking vegetables in a minimal amount of water to
prevent loss of water-soluble nutrients. In order to cook with a min-
imal amount of water, it is necessary to retain the vapor in the utensil.

Turning to respondents’ argument, it is their contention that a com-
plete reading of their sales literature discloses that they have not rep-
vesented that by unse of their cookware and recommended cooking’
techniques no vapor is lost during the cocking process. They con-
tend that their literature makes it clear that in the waterless method,
vaper can escape, and that vapor does escape in the “Vacumatic”
process.

This record contains numerous brochures used by respondents in
promoting the use of Vollrath utensils for waterless cooking. Typical
of the claims found in these brochures is that set forth in CX 21, cited
by the examiner, which states that :

The scientifically designed Vapor Seal rim of pan and cover fit together to
seal moisture in (see cut-away view). You cook with less heat, less water because
no vapor escapes . . . (emphasis in original).

Clearly, this is the representation with which respondents are
charged in the complaint. Since, by respondents’ own admissions,
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vapor can escape, the above-quoted representation is misleading. In
substance, however, it is respondents’ position that any deception in-
volved in the vapor seal claim for waterless cooking is cured by the
disclosure that vapor loss can occur due to excessive heat. We do not
agree. In the first place, there is no such disclosure in any of the water-
less cooking brochures.* More importantly, even when such disclosure
is made, it is not fully informative. As we have stated, under the
waterless method, the user is instructed to perform the major por-
tion of the cooking process on low heat. However, a Vollrath official
conceded that because of the difficulty in controlling heat, the water
used in this method may boil out. In fact, the official testified that this
is one of the reasons Vollrath began advocating the “Vacumatic?
method. Since it may be beyond the ability of the user to maintain the
required heat, it is our opinion that any reference to a vapor seal re-
sulting in the prevention of vapor loss in literature promoting Voll-
rath utensils for waterless cooking should be prohibited.

In this connection, it is to be noted that, while respondents began
advocating “Vacumatic” cooking in 1964, they have continued to
make waterless literature available (CX 21). This is for the reason
that some Vollrath dealers continue to recommend waterless cooking
(tr. 720).

Considering next the literature used by respondents in promoting
their utensils for “Vacumatic” cooking, we find such claims as:

DEEP VAPOR SEAL.
Covers fit snugly in a deep. wide recess in pans to form a moisture seal that
permits Vacumatic Cooking. (CX 51.)

Again, this is the representation challenged in the complaint. How-
ever, in every piece of respondents’ literature in this record in which
“Vacumatic” cooking is recommended, this cooking process is fully
described. Specifically, the user is instructed to allow vapor to escape
from the vent or around the lid for 8 to 5 minutes before the heat is
turned off. It is at this point that a seal is allegedly formed preventing
the loss of vapor.

The hearing examiner, in sustaining this charge, relies in part on
the fact that under the “Vacumatic” method, vapor is permitted to
escape in the first part of the process. Additionally, he concluded that
tests performed by respondents’ expert witness, Dr. Blair, affirmed
the allegation that no vapor seal is formed.

1 This disclosure appears only in the Vollrath waterless cookbook and in instructions
to salesmen for an oral presentation in connection with the use of a “fiip chart” for water-
less cooking.
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Dr. Blair, who is a professor of mechanical engineering, conducted
tests of a Vollrath utensil “in relation to its ability to form and main-
tain a seal between the inner volume and the ambient atmosphere”
(RX 59a). As described by the examiner, Dr. Blair used one of re-
spondents’ utensils containing three ounces of water, the amount rec-
ommended for “Vacumatic” cocking. He conducted two tests, one
using a solid lid and another using a lid with a vent. He placed the
utensil over a Bunsen burner and when he observed vapor escaping
either from around the solid lid or through the vent, he reduced the
heat until an equilibrium was maintained, that is, no more vapor
escaped. Dr. Blair testified that at this point “it (a seal) is formed
by the condensate from the vapor and lies in a groove, a configuration
built in the pan itself” (tr. 1137). He further testified that “this seal-
ing is clearly evidenced since no external vapors and no loss of water
was observed” (tr. 1146). He further established that there was no
water loss by weighing the pan before and after the seal was
established. '

It appears that the examiner did not believe that Dr. Blair’s testi-
mony and tests support respondents’ contentions for the reason that
it took about 45 minutes to adjust the flame in order to achieve an
equilibrium. However, it is obvious from Dr. Blair’s testimony that
he spent the 45 minutes in making small downward adjustments in the
heat in order to obtain an exzact equilibrium. This is explained in his
testimony that after he first cut down the flame, he “watched if it began
to vent a little bit and I cut the heat down a little bit. I reached a tem-
perature at which no more external vapor or breaking loose of the
steam occurred” (tr. 1151). As argued by respondents, the period of
time to achieve an equilibrium is not material to Dr. Blair’s conclusion
that a seal is formed. It is apparent from his testimony that the seal
conld have been achieved immediately after the water boiled by re-
moving the heat completely.

Although the examiner mentions the fact that Dr. Blair used a
Bunsen burner instead of a kitchen stove, he apparently placed no
reliance thereon in rejecting the tests since, on the record, he agreed
with this witness that the amount of heat and how it is applied to the
pan does not affect the tests. Also, the examiner makes reference to
the fact that no vegetables were used in the tests. However, in answer
to a specific question on this point, Dr. Blair testified that adding veg-
etables would have no effect on the test results other than possibly
taking longer to boil the water. Finally, the examiner seems to place .
some reliance on the fact that Dr. Blair characterized the seal as a
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“water seal” rather than a “vapor seal.” Obviously, water is the seal-
ing agent. However, it is vapor which is sealed within the pan after heat
is removed and we do not believe that there is a likelihood that the
public will be misled by this distinction.

Contrary to the examiner’s conclusion, we find that the testimony
and tests of respondents’ expert witness establish that a seal prevent-
ing vapor loss is formed in Vollrath utensils using the “Vacumatic”
cooking process. This seal does not exist for the entire cooking period
since the instructions for the “Vacumatic” process direct the user to
allow vapor to escape for a period of three to five minutes before the
heat is turned off. Accordingly, the use of the claims “vapor seal”
and “no vapor loss” with reference to the entire “Vacumatic” process
iz misleading. However, the major portion of the cooking time occurs
after the heat is turned off and the seal is formed in the “Vacumatic”
process. Under these circumstances, we do not believe that the vapor
seal representations challenged in the complaint would have a capacity
to deceive the public when such representations are expressly limited to
the period of cooking time during which the heat is turned off in the
“Vacumatic” cooking process. The hearing examiner’s order will be so
modified.

As a second issue on this appeal, respondents contend that the para-
graph in the examiner’s order which prohibits them from misrepresent-
ing the construction, efficacy or any other feature of their cockware,
1s too broad. It is their contention that there are no findings of fact
which support this prohibition and that the other specific prohibitions
are sufficient to cover the charges. We find no substance in this argu-
ment. It is well settled that the Commission has wide discretion in its
choice of a remedy which it deems necessary to prevent the future use of
practices which it has found to be unlawful.? The examiner has found
that respondents have misrepresented their cookware in a number of
respects, which findings are fully supported in this record. The court
in the Niresk case, supra, has stated that Commission orders “may pro-
hibit not only the future use of the precice practice found to have
existed in the past, but also, the future use of related and similar
practices.” It is our opinion that the prohibition objected to by re-
spondents is fully warranted by the facts of this case. Accordingly,
respondents’ appeal on this issue is denied.

2 Niresk Industries, Inc. v. Federal Trade Commission, 278 T.2d 337 (7th Cir),
cert. denied, 364 U.S. 883 (1960) ; Federal Trade Commission v, Rubereid Co., 343 U.S.
470 (1932) ; Federal Trade Commission v. National Lead Co., 352 U.S. 419 (1857) : Fed-
eral Trade Commission v. Colgate-Palmolive Co., 380 U.8, 374 (1965).
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The examiner found that respondents have not discontinued the
challenged advertising. As a final issue, respondents contend that the
evidence does not support this finding. It is apparently respendents’
position that the examiner based this finding solely on a conclusion
that, despite testimony to the contrary, one exhibit (CX 6), a training
film, is still being offered. We think it quite clear, however, that the
examiner based his finding on the entire record and that the question
of whether or not CX 6 has been discontinued is not controlling.

As we have previously found, respondents are continuing to dis-
seminate literature advertising the use of their utensils for waterless
cooking. In their proposed findings before the examiner, respond-
ents concede that while certain challenged exhibits have been discon-
tinued and will not be reissued, these sales aids have been replaced by
others which in most material respects are the same and contain the
same general representations. Moreover, the testimony of the Vollrath
representative establishes that the alleged discontinuance of certain
promotional material did not occur until after the investigation was
initiated. Under these circumstances, we find no error in the examiner’s
ruling. In fact, respondents appear to concede the propriety of this
ruling in the concession in their appeal that the setting aside of this
finding would not require modification of the examiner’s order. Essen-
tially, therefore, as we interpret respondents’ appeal, the narrow issue
is whether the examiner erred in rejecting the testimony of a Vollrath
official that CX 6 had been discontinued.
~ Respondents contend that the training film (CX 6), entitled “To-

morrow’s Cookware Today,” had been replaced by another film en-
titled “Tomorrow’s Cooking Today” and that it was this new film
which was offered to dealers in a letter dated September 1, 1966, over
the signature of this official. It was on the basis of this letter that the
examiner rejected the official’s testimony. We find, however, that both
films are offered in Vollrath’s sales aids order form (RX 29) which
was in use at that time (Tr. 979). Accordingly, respondents’ appeal
on this issue is denied.

Appeal of Counsel Supporting the Complaing

Paragraph Six 2. of the complaint alleges that respondents have
represented that:

Food cooked in their cookware by means of the “waterless” or “Vacumatic”
cooking methods retains substantially more of the vitamin and mineral content

than food cooked in other types of cookware regardless of the method of cooking
used.
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The examiner ruled that the evidence fails to sustain this allegation.

Complaint counsel first advances the argument that the examiner
misconstrued this charge. He contends that, contrary to the ex-
aminer’s holding, the complaint does not allege that respondents have
represented that their cookware is the only cookware, and/or that
respondents’ methods are the only methods, by which one can maximize
the retention of nutrients. We find no substance in this argument. We
think it clear that respondents are charged with representing that
their coolcware and methods of cooking are superior to all others in
nutrient retention, and this broad scope of the charge is emphasized
by the language “regardless of the method of cooking used.” In fact,
elsewhere in his brief complaint counsel concedes this meaning in con-
tending that respondents’ nutrient claims are unqualified and thus
susceptible of the interpretation that “only” respondents’ cookware
and methods are capable of superior retention.

The examiner concluded that only three of the claims relied upon
by complaint counsel are couched in the language of comparison with
all other cookware. He properly ruled that since these three claims
relate only to the manufacture and construction of Vollrath cookware,
they haveno relevance to the alleged nutrient retention representations.
As to the other claims, the examiner concluded that respondents are
representing only that the waterless and “Vacumatic” processes are
efficient methods of cooking, that these methods of cooking will result
in the retention of more nutrients than the old-fashioned method
of peeling, boiling in substantial quantities of water and draining
vegetables, and will retain a maximum amount of nutrients.

The examiner further found that the most efficient method of cook-
ing vegetables, to retain the maximum amount of nutrients, requires
a minimal amount of water, a pan with a tight-fitting lid, placing of
the vegetable in rapidly boiling water and cooking for a short time.
It is undisputed that this efficiency in cooking can be achieved through
the use of other than Vollrath utensils.However, it is also established
in this record that this method of cooking results in the retention of
more nutrients than the method of peeling, boiling in large quantities
of water and draining.

Complaint counsel’s next contention on this issue is that the examiner
was too restrictive in considering respondents’ claims, that he should
have viewed these claims in the overall context of respondents’ adver-
tising. That an examiner need not confine himself to the literal mean-
ing of the words used in a particular claim is now well settled.® How-

3 Carter Products, Inc. v. Federal Trade Commission, 323 T. 2d 523 (5th Cir. 1963) ;
Aronberg v. Federal Trade Commission, 182 F, 2d 165 (7th Cir. 1942). '
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ever, we have carefully reviewed each piece of respondents’ promo-
tional material in this record in its entirety and we agree with the
examiner,

Complaint counsel points in particular to those representations i
respondents’ literature wherein superior nutrient retention is claimed
over “old-fashioned” and “improper” cooking methods. It is complaint
counsel’s position that considering this claim in connection with re-
spondents’ claimed superiority in construction of their cookware and
their representation that the “Vacumatic” process is a new method
of cooking, the necessary implication is that @l other cookware and
cocking methods are “old-fashioned” or “improper.” The short answer
to this argument is that it suffers the very infirmity with which com-
plaint counsel charges the examiner. It does not take into consideration
the overall context of the advertising. In each piece of literature in
this record in which respondents make a comparison to old-fashioned
and improper cooking methods, these methods are prominently de-
scribed as the peeling, boiling, and draining of vegetables. Obviously,,
the implication suggested by complaint counsel is not justified.

In summary, we find that in each instance in which respondents have-
made reference to nutrient retention in their literature, the claims have-
been so qualified as not to constitute a comparison with all other cook--
ware and methods of cooking. We hold, therefore, that the charge in
Paragraph Six 2. of the complaint has not been sustained and com-
plaint counsel’s appeal on this issue is denied.

Complaint counsel has next appealed from the examiner’s ruling
that the evidence does not support the charge that respondents have
Talsely represented that the use of their cooking utensils will enable
users to realize substantial savings on fuel.

Complaint counsel introduced reports of tests conducted by an ex~
pert witness, Mrs. McComber, comparing the results obtained by
cooking food in Vollrath utensils by Vollrath methods with food
cooked by a “standard” method. However, the examiner found that
Mrs. McComber did not measure fuel consumption and this finding
s not disputed. He further found that no other evidence in support of
this allegation was placed in the record.

Mrs. McComber did measure the time required for cooking various
items by the Vollrath methods and by the “standard” method. Her
test reports show that it took somewhat longer to cook certain items
by respondents’ methods than by the “standard” method. Further, she
testified that certain items prepared by the waterless and “Vacumatic®”
methods were undercooked. From this, complaint counsel argues that
1t necessarily follows that more fuel is required for respondents”
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methods. This argument ignores the testimony of Mrs., MeComber
that the amount of heat applied during the tests was not constant (tr.
516). Her report shows that for most of the cooking time by the water-
less method, “the heat was reduced to the lowest posmble flame which
would burn steadily” (CX 58-B). In the “Vacumatic? method, the
heat was turned off after the initial boiling. It is obvious from the
test report that considerably more heat was required for the “stand-
ard” method. Under these circumstances, we find that the cooking
time in Mrs. McComber’s tests cannot be equated with fuel consumyp-
tion. and complaint counsel’s argument is therefore rejected.

Complaint counsel has also appealed from the hearing examiner's
dismissal of the complaint as to one respondent, Walter J. Kohler, in
his individual capacity.

Mr. Kohler is president and chairman of the Board of Directors of
respondent corporation. The examiner found that this individual’s
responsibility for the practices in question was put squarely in issue
by respondents’ answer. He ruled that since no evidence was adduced
in support of this allegation and in view of the size of respondent cor-
poration and the fact that the challenged practices involve only one of
its nine divisions, holding Mr. Xohler in his individual capacity was
not warranted.

Complaint counsel talkes exception to the examiner’s holding that
this charge of individual liability was put in issue by the statement in
the answer that respondents “Admit the allegations contained in Para-
graph One of the Commission’s complaint ; except that they deny that
the corporate respondent engaged in, or that the individual respond-
ents directed, certain of the acts and practices alleged in the Com-
mission’s complam* ? Paragraph One alleges, in pavt, that the
individual respondents “formulate, direct and control” the chailenged
practices. Complaint counsel takes the position that since the answer
does not deny that these individuals formulate and econtrol the prac-
tices, this much of the allegation is admitted and therefore proof is
not required. We think this is too technical an interpretation of the
answer. Obviously, the examiner construed the answer as a general
denial of individual responsibility. Moreover, nowhere during the
course of the hearings nor in his proposed findings to the examiner
does complaint counsel take this position. In this regard, it is important
to note that complaint counsel did call the other individual respondent
to the stand and adduced testimony establishing his individual respon-
sibility. Under the circumstances, we think the answer must be inter-
preted as putting in issue the responsibility of respondent Kehler and
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in the absence of supporting evidence, the allegation as to him must
be dismissed.

As a final issue, complaint counsel would amend the examiner’s
order by adding a paragraph which would require respondents to cease
furnishing their products to dealers who refuse to comply with the
other prohibitions of the order. The examiner’s order requires respond-
ents to take all necessary steps to repossess or otherwise remove from
their dealers all sales literature containing representations prohibited
by the order. We think this requirement of the examiner’s order is
all that is necessary under the facts of this case. For this reason, the
further requirement of the examiner’s order that respondents reiuse
to deal with dealers who do not cooperate in eliminating literature
containing the prohibited claims, must be stricken. However, we will
add a prohibition to the order to require that all present and future
sellers of respondent corporation’s cookware be advised of the claims
which we have found to be illegal.

Subsequent to the oral argument in this matter, complaint counsel
filed a miotion requesting certain corrections in the transcript thereof.
This motion is unopposed and it is obvious from the context that the
correctionsare warranted. Accordingly, these corrections will be made.

On the basis of the foregoing, respondents’ appeal is granted in part
and denied in part, and the appeal of counsel supporting the com-
plaint is denied. To the extent that the findings of the hearing ex-
aminer are deficient, they are modified to conform to the factnal
findings set forth in this opinion. An appropriate order will be entered.

Commissioner Nicholson did not participate for the reason oral
arcument was heard prior to his appointment to the Commission.

Fixar Orper

This matter having been heard by the Commission upon cross-
appeals from the hearing examiner’s initial decision; and

The Commission having determined, for the reasons stated in the
accompanying opinion, that respondents’ appeal should be granted in
part and denied in part and that the appeal of counsel supporting the
complaint should be denied: and -

The Commission having further determined that the initial decision
should be modified to conform to the views expressed in the accom-
panying opinion:

7t s ordered, That the initial decision be modified by striking the
T2

o

Jast two paragraphs of finding number 16 4. 3 heginning on page
and ending on page 743 and substituting the following:
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Respondents’ expert witness, Dr. Blair, Professor of Mechanical
Engineering, Illinois Institute of Technology, Chicago, Illinois,
conducted laboratory experiments with Vollrath utensils. His
tests were properly conducted and establish that after the heat is
turned off in the “Vacumatic” cooking process, a seal is formed
around the inside of the cover and no further vapor loss occurs.

Since vapor does escape for a period of three to five minutes
while the heat 1s on in the “Vacumatic” cooking process, the use
of the claims “vapor seal™ and “no vapor escape” in describing this
process is deceptive. However, it is found that these claims can
be truthfully and nondeceptively used if expressly limited to
the period of cooking time during which the heat is turned off in
the “Vacumatic” process. '

As to the waterless method, the record establishes that because
of the difficulty of controlling low heat recommended for cooking
by this method, the use of the claims “vapor seal” and “no vapor
escape” is almost invariably misleading. Accordingly, the use
of these and similar claims in describing and referring to the
waterless cooking method, must be prohibited.

It is further ordered, That the following order to cease and desist
be substituted for the order in the initial decision:

ORDER

1t is ordered, That respondents, The Vollrath Company, a cor-
poration, and its officers, and Carl H. Rickmeier, Jr., individually
and as an officer of said corporation, and respondents’ representa-
tives, agents and employees directly or through any corporate or
other device, in connection with the offering for sale, sale or dis-
tribution of stainless steel cookware or any other cooking utensils
of substantially similar composition, design, construction or pur-
pose, in commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

1. Representing directly or by implication that:

a. When their cooking utensils are covered with the lids
supplied therefor, a vapor “seal” or “lock” is formed or
that no vapor loss occurs during the cooking of food in
said utensils, except that such representations may be
used when expressly limited to that portion of the cook-
ing time after the heat.is turned off in the “Vacumatic”
cooking method. :
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b. Less food is required to satisfy hunger when pre-
pared in respondents’ cookware.

c. The use of respondents’ cooking utensils and/or the
“waterless” or “Vacumatic” methods of cooking will pre-
vent any illness or disease.

d. The use of respondents’ cookware will enable users
to realize the following savings:

(1) Substantial savings on food.

(2) Savings in time spent in the kitchen in connec-
tion with the cooking of food in the amount of one
and one half hours daily or representing that any
substantial amount of time is so saved.

e. Use of respondents’ cookware with or without the
“waterless” or “Vacumatic” methods of cooking is the
most healthful way to prepare food.

f. The sales agents and representatives of respondents’
dealers and distributors are members of respondents’
advertising department; that such persons are conduct-
ing an advertising campaign; or that such persons are
other than salesmen whose purpose is to sell respondents’
cookware products.

2. Misrepresenting the construction, eficacy or any other
feature of respondents’ cockware products.

3. Supplying to or placing in the hands of any distributor,
dealer or salesman brochures, sales manuals, charts, pam-
phlets, or any other advertising material which are displayed,
or may be displayed, to the purchasing public which contain
any of the false or misleading representations prohibited in
Paragraphs 1 and 2 hereof.

4. Failing to deliver a copy of this order to cease and desist
to all present and future salesmen and dealers engaged in
the sale of respondents’ cooking utensils, and failing to secure
from such salesmen or dealers a signed statement acknowl-
edging receipt of said order.

1t s further ordered, That the aforesaid respondents shall take
all steps necessary and appropriate to repossess or otherwise re-
move and destroy all brochures, sales manuals, flip-charts, pam-
phlets, or any other advertising material which are displayed, or
may be displayed, to the purchasing public which contain any of
the false or misleading representations prohibited in Paragraphs
1 and 2 hereof, and which are in the hands of any distributor,
dealer or salesman of respondents’ products.

418-845—T2 30
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It is further ordered, That the complaint be, and the same here-
by is, dismissed as to respondent Walter J. I&ohler in his indivi-
dual capacity.

1t is further ordered, That the hearing examiner’s initial decision,
as modified in this order and as supolemented by the findings and con-
clusions embodied in the accompanying opinion, be, and it hereby is,
adopted as the decision of the Commission.

Itis further ordered, That respondents shall, within sixty (60) days
after service upon them of this order, file with the Commission a report,
in writing, setting forth in detail the manner and form in which they
have complied with the provisions in the order set forth herein.

1t is further ordered, That the motion of counsel supporting the
complaint requesting certain corrections in the transeript of the oral
argument before the Commission be, and it hereby is, granted.

o~ . . ~ws 4 - . . . . - -



