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Complain t

IN T'l-IE lVIA TTER OF
73 F.

FIRST BUCICINGHAJ\I COJ\fMUNITY, INC. , ET AL.

ORDER, OPINION , ETC. , IN REGARD TO TI-IE ALLEGED VIOLATIOX OF THE
FEDERAL TRADE CO::'iIl\fISSION ACT

Docket 8'7"50. Complaint , XOt:. 30 , 196i-Decision, 11Iay 20 1968

Order vacating initial decision and dismissing complaint which charged nine
affiliated Arlington , Va. , apartment complexes with using advertising which
deceptively cal'l'ied the impression that their apartments were available to
the general puolic without restriction as to race, color, or national origin.

CO:1\IPLAINT

Pursuant to the prm-isions of the Federal Trade. Commission Act,
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that First Buckingham
Community, Inc. , Second Buckingham Community, Inc" Third Buck-
ingham Community, Inc. , Fourth Buckingham Community, Inc. , Fifth
Buckingham Community, Inc. , Sixth Buckingham Community, Inc.
Paramount Communities, Inc., Claremont Communities, Inc. and

Paramount :Jlotors Incorporated , corporations , and Frances ,V. Freed
Beatrice ,V. Lesses and :Jlax,,-ell C. Lieberman. indiyiduallv and as

, .

officers of said corporations, hereinafter referred to as respondents

have violated the provisions of said Act, and it appearing to the Com-
mission that a proceeding by it in respect thereof ,yould be in the public
interest , hereby issues its complaint stating its charges in that respect
as follows:

PARAGRAPH 1. First Buckingham Communitiy, Inc. , Second Buck-
ingham Community, Inc., Third Buckingham Community, Inc.
Fourth Buckingham Community, Inc. , Fifth Buckingham Com-
munity, Inc. , Sixth Buckingham Community, Inc. , Paramount Com-
mlUlities, Inc. Claremont Conllllunities, Inc., are corporations or-

ganized , existing and doing business under and by virtue of the laws of
the State of Virginia , with their principal office and place of business
located at 313 North Glebe Road, in the ColUlty of Arlington , State of
Virginia.

Paramount :1\lotors Incorporated, is a corporation organized, ex-
isting flnc1doing business under and by virtue of the laws or the State
of Delaware, "ith its priincipal office and place. of business lor-ated at
313 North Glebe Road, in the county of Arlington , State of Virginia.
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Corporate respondents First Buckingham Community, Inc., Sec-
ond Buckingham Commmtity, Inc. , Third Buckingham Conllllunity,
Inc. , Fourth Buckingham Community, Inc. , Fifth Buckingham Com-
munity, Inc. , Sixth Buckingham Community, Inc. , own , manage and
operate Buckingham Community, 313 North Glebe Road , Arlington
Virginia. Corporate respondent , Claremont Conll11unities, Inc. , owns
manages and operates Claremont Community, 2733 South 'Yalter
Reed Drive, Arlington, Virginia; and corporate respondent Para-
mount Communities, Inc. , O"\yns, manages and operates Chatham , 4501
Arlington Boulevard , Arlington, Virginia. Corporate respondent, Par-
amount l\Iotors Incorporated , is a holding company which owns all of
the stock in each of the aforesaid corporations.

Respondents Frances ",V. Freed , Beatrice ,V. Lesses and ~laxwell C.
Lieberman are individuals and are officers and directors of each of the
corporate re,spondents. They formulate , direct and control the acts and
practices of the corporate respondents , including the acts and practices
hereinafter set forth. Their business n.ddress is the same as that of the
corporate respondents.

All of the aforementioned respondents cooperate and act together
in carrying out the acts and practices hereinafter set forth.

PAR. 2. Respondents are now , and for some time last past have been
engaged in the advertising, offering for rent, rental and general man-
agement of the aforesaid apartment complexes located in Arlingtor
Y irginia.

PAR. 3. In the course and conduct of their business , respondents have
caused rental advertisements for the aforesaid properties to be ;pub-

lished in newspapers and other publications of interstate eirculation
including The ,Yashington Post, The Evening Star and the Apartment
Shopper s Guide. Said respondents have perforllled various acts in com-
merce relating to the advertising of the aforesaid apartments, such as
transmitting payment for published advertisements from their place
of business in the State of Virginia to the District of ColUlllbia , and
maintain , and at all times mentioned herein have maintained a sub-
stantial course of business in commerce, as "ccHllllleree " is defined in the
Federal Trade Commission Act.

m. 4. In the course and conduct of their aforesaid business , and
for the purpose of inducing persons to apply for rental of their apart-
ments , respondents now cause and have caused to be published in news-
papers of interstate circulation eertain advertisements, of which the
fol1O\ving is typical and illustrative , but not all inclusive thereof: 
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CHARACTER!
PRESTIGE!

Two Outstanding Garden Apartment Communities with One of tbe Largest
S\"'dlllmiIlg Pools in Yirginia !

BUCKINGHA~I
313 North Glete Road, Arlington

Efficiencies, 1 , 2 and 3 Bedroom Simplex and Duplex____u_---_____ufrorn $74

J A 2-5004
DIRECTIONS: From 'Yashington-Across ~lemorial Bridge, take Route 50 to

Glebe Road (Route 120).
CLARE:\IONT

733 S. Walter Reed Driye , Arlington

2 Bedroom Simplex and DupleL_u_--_- -------------------_u___ufroll1 $107
WE 1-0400

DIRECTIONS: Aernss 14th Street Bridge, out Shirley Highway to Route 7
Right 1/2 mile to S. Walter Reed Driye off King Street to Claremont.

PAR. 5. By and through the use of the above-quoted statements and
. representations, and others of similar import and meaning but not
expressed herein, respondents represent, and have represented, di-

rectly or by implication , that such apartments are available to the
general public. without restrictions or limitations as to race, color , na-

tional origin or number of family members.
\R. 6. In truth and in fact , such apartments are not available to

the general public without restrictions or limitations as to race, color

national origin or number of family members. These apartments are
not available for rental to applicants who are Negro. Further, re-
spondents limit the occupancy of the one bedroom apartments to two
persons and the b\'o bedroom apartments to lour persons.

Therefore , the statements and representations as set forth in Para-
graphs Four and Five hereof were and are false, misleading and
Ctecep 1 ve.

P Alt. 7. The use by respondents of the aforesaid false , misleading

and deceptive statements , representations and practices has had , and
now has , the capacity and tendency to mislead members of the general
public into the erroneous ancll11istaken belief that said statements and
e1)resentations were and are. true.

m. 8. The aforesaid acts and practices of respondents , as herein

alleged , were and are all to the prejudice and injury of the public and
constituted, and now constitute, unfair and deceptive acts and prac-

tices in commeree , in violation of Section 5 of the Federal Trade Com-

mission Act.
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1111'. Le' wis Franke and Ml' . Geol'ge D. Beische1' supporting the
complaint.

11fr. Oha1'les TV. Afandel' and Afr. Jay Ou. tleT of ,Yashington , D.
for respondents.

INITIAL DECISION BY JOlIN LEWIS , HEARING EXAMINER

APRIL 24 , 1968

STATEUENT OF PROCEEDINGS

The Federal Trade Commission issued its complaint against the
above-named respondents on November 30 , 1967 , charging them with
engaging in unfair and deceptive acts and practices in c.ommerce, in
violation of Section 5 of the Federal Trade Commission Act , by falsely
representing in newspaper advertisements that the apartments 
certain apartment building c.omplexes owned , managed and operated
by the corporate respondents are available for rental by the general
public, without restrictions or limitations as to race, color, national
origin or nlUnber of family members. After bein.z se.rved with said
complaint, respondents appeared by counsel and therea.fter filed their
answer denying having engaged in the illegal practices charged and
raising the affirmative defenses that, (a) the complaint fails to state
a cause of action against them in that they are engaged in intrastate
COn1l11e.rce in the ownership, management and rental of real properties
and theColl1Jnission does not have. jurisdiction over them based upon
the mere insertion of allllouncements in newspapers concerning the
possible availability of their apartments, (b) they have not exceeded
in any way what they may lawfully do in the exercise of their right to
select tenants for their rental properties, (c) the insertion of an-
nouncements in newspapers does not constitute advertising, within the
meaning of the Federal Trade Commission Act , requiring the affirma-
tive disclosure of restrictions on the use. and occupancy of the apart-
ments, and (d) this proceeding is not. in the public interest.

A motion filed by respondents for dismissal of the complaint on the
ground that it did not allege facts snffic.ie.nt to sustain the jurisdiction
of the Commission over them was denied by order of the examiner
dated February 12 , 1068 , ,vithout prejudice to the renewal thereof at 
later appropriate stage of this proceeding. A motion filed by National
A partment Association to intervene as a party was denied by order
of the examiner, dated J flnuary 8, 1968 , but said Association was
granted permission to participate as amicus cw"iae.
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Prehearing conferences were thereafter convened before the un-
dersigned hearing examiner on February 15 , 1968 , and ~Iarch 13 , 1068
at which there was a considerable narrowing of the issues, at which
'i' arious factual stipulations "ere reached , and at which substantially
all documentary exhibits were received in evidence. The transcripts of
said conference "ere , by agreement of the parties , made a part of the
public record , and the results of said conferences were embodied in
the examiner s Prehearing Orders N os. 1 and 2. 

Hearings for the reception of testimony and other evidence were
held in ,Vashington , D. , on April 1- , 1968. J.~ll parties "ere rep-
resented by counsel , participated in the hearings and were a:fforded
full opportunity to be heard and to examine and cross-examine "it-
nesses. At the close of all the evidence the parties were granted leave
to file proposed findings of faet and conclusions of law on :May 2
1968 , and replies thereto on l\lay 13 1968.

Following the close of hearings and before date fixed for the filing
of proposed findings, respondents filed a motion for dismissal of the
complaint herein on the ground that the. Civil Rights Act of 1968
(Public Law 90-284), signed by the President on April 11 , 1968 , will
render any decision on the merits moot for the re.ason that such Act
makes unla"ful , restrictions on the sale or rental of real estate based
on race , color or national origin , and there is , therefore

, "

no real pos-
sibility that the alleged restrictions as to race , color or national origin

,,-

hich respondents allegedly failed to reveal in advertising can 
continued. :' ,Vhile said Act does not cover restrictions as to the num-
bpI' of persons who may occupy premises, respondents contend that
such allegation in the complaint involves a "minor" nlatte.r and that
any order which might result in this proceeding "is rendered ine:ffec-
tive , inconsequential and no longer in the public inte.rest. ': Counsel
supporting the complaint haye filed ans"el' to respondents ' motion to
dismiss, in which they assert that "they do not oppose respondents
~fotionto Dismiss in this matter." The evic1el1ce adduced herein estab-
lishes that following the issuance of the complaint herein , respondents
endeavored to insert in their advertisements an affirmative statement
to the effect that their apartments were. only available on a restricted
occupancy basis. I-Iowever, the t'iyO principal newspapers in the Dis-
trict of Columbia used by respondents for the insertion of rental ad-
ertisements refused to accept any advertisement containing such a

statement (Tr. 171). It may be inferred that such refusal was based
on the fact that a local ordinance of the District of Columbia prohibits
the knowing publication of any advertisement which states that the
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transfer of an interest in real property will be refused or restricted on
account of race, color, religion or national origin (HX 9-A).

This matter is now before the examiner for final consideration on
respondents ' motion to dismiss , which is unopposed by colUlsel sup-
porting the complaint. The undersigned has concluded that the issues
in this proceeding have been largely rendered moot by the enactment
of Public Law 90-284, following the close of hearings. Since it will
henceforth be unlawful , even in areas beyond the District of Columbia
to discriminate in the rental of apartments because of race , color or
national origin , or to make any reference in advertisements of an in-
tention to discriminate on such grounds , there would appear to 
no further substantial public interest in an adjudicative disposition or
the issues , as framed by the pleadings and developed by the evidence
adduced herein. Accordingly, it would appear to be approiJriate to
grant respondents: motion and to dismiss the complaint herein.

ORDER

It is ordered That the complaint in the above-entitled proceeding
, and the same hereby is , dismissed.

OPINION OF TFlE Co~nnSSION

l\fA Y 20 , 1968

By ELMAN CO1n.7nissiol1e1J1"

In this proceeding, in which the complaint issued on November 30
1967, the hearing examiner filed an initia.l decision on April 24
1968 , granting an unopposed motion by respondents to dismiss the
complaint. No appeal having been filed , the matter is before the Com-
mission under Section 3.51 of the Rules of Practice to determine
whether the ease should be placed on its own docket for review.

Respondents' motion to disnliss the cOlnplaint was filed on
April 16 , 1968 , following the close of evidentiary hearings. In granting
the motion , the examiner made no findings of fact on whether the al-
legations or the complaint were supported by the. evidence adduced at
the hearings. His dismissal of the complaint was based solely on the
ground that " the issues in this proceeding have been largely rendered
moot by the enactment Lon April 11 , 1968J of Public Law 90-284

Cthe Civil Rights Act of 1D68J," and that, therefore

, "

there would
appear to be no further substantial interest in an adjudicative dis-
position or the issues , as framed by the pleadings and developed by
the evidence ~dd uced herein.

The hearing examiner s action is inexplicable, on several grounds.
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To begin with , respondents ' motion to dismiss was one upon which
the hearing examiner had no authority to rule, and which he was re-
quired instead to certify to the Commission under Section 3.22 of the
Rules of Practice.. J"ug Resea'l'ch OorpoTati.on Docket 7179 , October 3
1963 (63 F. C. 998J cf. Florida Oitrus lJIntual, et al. 50 F.
959, 961 (1954). The Commission has not delegated to its hearing
examiners the authority to rule upon motions to dismiss complaints
on the grounds of alleged lack of public interest. Such a nlotion is
addressed to the administrative discretion of the CO111111ission , and
necessarily invoh-es reference; to policy considerations outside the
authority and competence of hearing examiners perf TIlling essen-

tially adjusticative functions. As the Supreme Court has held

, "

the
Commission alone is empowered to develop that enforcement policy
best calculated to achieve the ends contemplated by Congress and
to allocate its available funds and personnel in such a ,yay as to
execute its policy efficiently and economically. 11100g IndzaJh'ies 

Federal Ti'Ctde Oom'1nission 355 U.S. 411 , 413 (1958).
A parallel situation \Vas presented to the Commission in the DTUg

Research case supra. where the hearing examiner also dismissed the
complaint on the ground that further proceedings would not be in
the public interest. In vacating such action , the. Commission stated
(63 F. I014-1015J :

Complaint. counsel' s motion to dismiss the complaint was addressed to the
Commission in its administrative capacity, as tbe complainant in this proceeding,
and not in its adjudicative capacity; no question going to the merits of the

. violations of law alleged in the complaint was rnised by the motion. III con-

sidering such administrative matters as whether to issue a complaint, or, as
here, whether to go on ,vith further proceedings ill a case that has already
been commenced bv issuance of a complaint . the Commission is required 
take into account a broad range of considerations bearing upon the public
interest. In order to discharge its responsibility to make the most effective
possible allocation of its necessarily limited resources of funds and personnel

the Commission must consider-as a matter of administrative judgment and
discretion-which of the various courses of action open to it should be followed.

Thus, tbe factors appropriat.e to the Commission s decision in such a matter
are not within the authority and competence of the hearing examiner, whose
duty it is, in such a case, to certify the motion to the Commission for its con-
sideration and disposition rather than to act upon it himself. For, as stated
in Section S 1 of the Commission s Statement of Organization

, "

Hearing ex-
aminers are officials to whom the Commission. in accordance with law , delegates
the initial performance of its adjudicati1'6 tact- tinding functions to be exercised

in conformity with Commission decisions and policy directives and with its
rules of practice." (Emphasis added. ) Disposition of a motion such as that filed

1 Now Section 14.
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by complaint counsel in this matter is not an "adjudicative fact-finding" func-
tion. Since the examiner had no authority to rule upon the motion, he should
promptly have certified it to the Commission, pursuant to Section 3. 6 (a) 2 of
tbe Commission s Rules of Practice.

It may be observed that the Commission s practice in this regard

implies no disparagement of the important adjudicative functions
performed by hearing examiners. "An examiner s cardinal flU1ction
is to sit in a judicial c.apacity. (Florida, Oitrus JIutual, S'upra at p.

961. ) It enhances the judicial role of hearing examiners to insulate
them from such matters of policy and discretion as are involved in
determining whether the public. interest justifies issuance or con-

tinuation with , a complaint. ,Ve strengthen the judicial character of
hearing examiners ' determinations of fact and law on the record by
relieving them from participation in determinations of broad admin-
istrative policy and discretion which cannot be closeted within the
record of a single case.

Accordingly, following the precedents cited above, we must vacate
the initial decision as ultra vires the hearing examiner. \Ve shall instead
treat respondents ' motion to dismiss the complaint as if it had been
properly certified to the Commission by the examineI'.

It is clear that the issues of fact anc1law raised by the con1plaint
in this case were not rendered moot by the subsequent enactment of
the Civil Rights Act of 1068. The complaint here challenged the legal-
ity of certain newspaper advertisements under Section 5 of tIle
Federal Trade Commission Act. The essence of the complaint was that
respondents are engaged in the business of renia.! and management
of described apartment complexes in Arlington , Virginia; that they
published advertisements in interstate commerce which conveyed the
impression that their apartments were available to the general public
without restrictions as to race or colOI' ; that , in fact , these apartments
,\ere not available for rental to applicants who are Negro; and that
therefore, the advertisements ,yere false., misleading, and deceptive.

If these allegations of the complaint were proved by the evidence
adduced at the hearings , a violation of the Federal Trade Commis-
sion Act would have been established. Section 5 proscribes "any
advertising matter "hatsoeyer which creates a misleading impression
in the l11ind of the ordinary purchaser :1: * 

* . 

(AJn advertisel11ent
mav be deemed misleadin,Q: eyeD thol1Q'h the statements of fact it COH-

'--' 

tnins are not in and of themseh-es deceptive. The statutory ban applies
to that ,vhich is suggested fiS ,yell as that which is asserted." Handler

2 Xcv. Section 3,22,
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The 00'nt1' 01 of False Adve1,tising Under the 1Vheeler-Lea Act 6 Law
& Contemp. Prob. 91 , 102 (1939). An advertiser s failure to disclose

material facts in circumstances where the effect of nondisclosure is
to deceive a substantial segment of the public is as much deception as
if it "ere accomplished through affirmative misrepresentations. "
tell less than the \,hole truth is a "ell known method of deception.
P. Lo'i'iZlal'd 00. v. 186 F. 2d 52 , 58 (4th Gir. 1950).

It is also clear that the enactment of the Civil Rights Act of 1968
does not render lawful any acts or practices which would other"ise be
deemec1unla."ful under the Federal Trade Commission Ad. Neither
in its terms nor its legislative history does the Civil Rights Act dis-
close an intent by Congress to repeal or modify, in whole or in part
expressly or by implication , directly or indirectly, any provision of
the Federal Trade Commission Act. Congress surely could not have
intended , in passing the Civil Rights Act, to grant anyone a licBnse
to engage in false and misleading advertising that violates the Fed-
eral Trade Commission Act. Thus, if the facts presented before the
hearing examiner sho"ed a violation of the Federal Trade CoIl1lnis-
sion Act., it "oulc1 be immaterial that they might also show a violation
of the Civil Rights Act of 1968. Conduct that violates one federal
statute does not become immune because it also violates another statute.

Accordingly, it is not necessary for us to consider whether respond-
ents ' conduct yiolatecl, or was subject to the remedies or sanctions of
the Civil Rights Act of 1968. To the extent that compliance with the
requirements of that Act may eliminate false and misleading adver-
tising "hich violates the Federal Trade Commission Act, and thereby
obviates the need for corrective action against such advertising under
the statutes administered by this Commission, the enactment of the
Ciyil Rights Act does bear significantly on the public interest which

e must consider in developing "that enforcement policy best cal-
culated to achieve the ends contemplated by Congress and to allocate
its ayailnble funds and personnel in such a way as to execute its
policy efficiently and economically. Ai oog lndu-strr-ies , supra.

:However we reject any contention that enactment of the Civil
Rights Act of 1968 constitutes a mandate by Congress to this Com-
mission to cease and desist enforcement of the Federal Trade Com-
mission Act in the area of false and misleading advertising of housing
covered by the Civil Rights Act. In this connection , we have noted
the fol1mdng provision in the Fair Housing Title of that Act:

All executive departments and agencies shall administer their programs and
activities relating to housing and urban development in a manner affirmatively
to further the purposes of this title and shall cooperate with the Secret8.ry (of
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Housing and Urban Development) to further such purposes. (Title VIII, Sec-
tion 808 (d), 82 Stat. 73, 84-85.

In the context of these general considerations, we return to the ques-
tion of the disposition of respondents ' motion to dismiss. In their mo-
tion , the respondents specifically state that there is "no real possibility
that the alJeged restrictions as to race., color and national origin which
respondents allegedly failed to reveal in aclvertising can be continued.
The Commission interprets this statmnent as a positive, unqualified
affirmation that respondents have discontinued, and will not resume
a policy of restricting the availability of their apartments on the
basis of race , color , or national origin. Such a change of rental policy
necessarily elinlinates from their ac1ve-rtising the deception challenged
in the complaint. At this time, therefore, it would appear that the
allegedly illegal acts and praotices have been effectively terminated
and that an order to cease and desist would serve no useful purpose. If
it should transpire , howe.ver, that we are mistaken in this regard , the
matter can always be reopened if necessary.
In view of the unique circumstances presented , therefore , the Com-

mission has determined that the initial decision should be vacated and
the complaint dismissed.

ORDER VACATING INITIAL DECISION AND DISl\IISSING COMPLAINT

For the reasons stated in the accompanying opinion
It is oTCle1'ed That the initial decision of the hearing examiner, filed

April 24 , 1968 , be , and it hereby is , vacated , and that the complaint in
this proceeding be, and it hereby is, dismissed.

IN THE ~fATTER OF

E. FOl\fIL & SONS ET AL.

CONSENT ORDER , ETIC. , IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDER..-\.L THADE COl\Il\fJSSION AND THE FLAl\Il\IABLE FABRICS ACTS

Docket C-1338. Complaint , May 80 , 19G8-Decision, May 20, 1968

Consent order requiring a San Francisco, Oalif. , importer and distributor of
fabrics to cease importing or selling any fabric not meeting the flammability
standards provided under tbe Flammable Fabrics Act.

COl\IPLAINT

Pursuant to the provisions of the Fe.deral Trade Commission Act
and the Flammable Fabrics Act, and by virtue of the authority vested


