THE SPERRY AND HUTCHINSON CO. 1099
Complaint
IN THE MATTER OF
THE SPERRY AND HUTCHINSON COMPANY

ORDER, OPINIONS, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 8671. Complaint, Nov. 15, 1965—Decision, June 26, 1968

Order requiring the Nation’s largest trading stamp company to cease setting a
maximum number of stamps to be dispensed by its retail licensees in rela-
tion to the price of the goods sold, conspiring with others to enforce its
policy of limitation, and suppressing the operation of trading stamp ex-
changes and other stamp redemption activity.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
Sperry and Hutchinson Company, a corporation, hereinafter referred
to as respondent, has violated and is now violating the provisions of
Section 5(a) (1) of the Federal Trade Commission Act, 15 U.S.C.
§45(a) (1), and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint, stating its charges with respect thereto as follows:

1. DEFINITIONS. For the purposes of this complaint, the follow-
ing definitions shall apply:

(a) “Trading stamps” are small, gummed pieces of paper about the
size of postage stamps, bearing on their face the name, trademarlk, or
like insignia of the company which originally issued them. Custom-
arily, retail merchants dispense them to their customers in connection
with the sale of goods or furnishing of services, pursuant to the terms
and conditions of contracts between such merchants and the company
from which they secured the stamps.

(b) “Redemption of trading stamps” is the exchange of goods,
wares, or merchandise, referred to at times hereinafter as “redemption
merchandise,” for trading stamps. Such redemption customarily takes
place at a “redemption store.”

(¢) A “trading stamp company” is a firm engaged in the business
of issuing and selling trading stamps to retail merchants and of re-
deeming such stamps from the customers of such merchants. The re-
gpondent herein is a trading stamp company.

(d) A “contracting retailer” is a retail merchant or business man
who has entered into a contract with a trading stamp company, pur-
suant to the terms and conditions of which contract such retail mer-
chant or businessman purchases trading stamps from such trading
stamp company and dispenses them to members of the consuming pub-
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lic in connection with the sale of goods or furnishing of services to
consumers.

(e) “Trading stamp exchanges” are persons or businesses engaged
in the exchange of trading stamps issued by one trading stamp com-
pany for those issued by another, or engaged in the sale and/or pur-
chase of trading stemps to and/or from members of the consuming
public.

(f) “Double stamping” is the dispensing of two trading stamps for
each ten cents worth of goods or services.

(g) “Bonus stamping” is the dispensing of a number of extra
stamps in connection with the sale of a specified item or in connection
with total purchases exceeding a specified amount.

(h) “Free stamping” is the dispensing of stamps to customers other
than in connection with the sale of goods or services.

2. Respondent, The Sperry and Hutchinson Company, more com-
monly known as “S&H” and hereinafter sometimes referred to either
as “Sperry and Hutchinson” or “respondent,” is a corporation orga-
nized and existing under the laws of the State of New Jersey, with its
principal office and place of business located at 330 Madison Avenue,
New York, New York. It is the leading trading stamp company in
the United States, one of the few trading stamp companies operating
on a nationwide or nearly nationwide basis, and has annual gross re-
ceipts of over $300 million. It issues and sells approximately 40% of
all trading stamps in the United States. About 60% of all households
in the United States save its “S&H"” trading stamps, also called “green
stamps.”

3. Trading stamp companies in the United States collect each year
about $800 million for the approximately 400 billion trading stamps
they issue and sell to the more than 200,000 retail establishments with
which they have entered into contracts. Such establishments include
food supermarkets, drug stores, and gasoline stations, as principal
customers, and a large variety of retail stores and service firms. Trad-
ing stamps are issued in connection with annual sales to the consuming
public of over $40 billion in goods and services, including at least half
of all grocery sales.

4. As indicated hereinabove, trading stamp companies, including
the respondent, sell or issue for valuable consideration pads of trading
stamps to retailers, in accordance with the terms and conditions of the
contracts entered into between such retailers and such trading stamp
companies. Pursuant to the terms and conditions of such contracts, the
retailers dispense trading stamps to members of the consuming public,
in connection with the sale and furnishing of goods and services to
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the latter. Pursuant also to such contracts, trading stamp companies,
including the respondent, maintain redemption stores where members
of the consuming public having stamps may exchange, or redeem, such
stamps, when they have been pasted into books furnished for this pur-
pose, for merchandise available from such redemption stores.

Sperry and Hutchinson operates over 850 trading stamp redemption
stores throughout the United States, through which it annually dis-
tributes to stamp-holding members of the consuming public redemp-
tion merchandise purchased at a cost to Sperry and Hutchinson of
over $150 million. It has entered into contracts with more than 70,000
retail outlets for the distribution of S&H trading stamps. These con-
tracting retailers annually dispense approximately 145 billion S&H
stamps to members of the consuming public, pursuant to the terms
and conditions of such contracts, in connection with the sale and fur-
nishing to the public of goods and services valued at approximately
$13 billion annually.

5. The respondent causes, and has caused, its trading stamps to be
transported, distributed, and sold across State lines, in commerce, as
“commerce” is defined in the Federal Trade Commission Act, to re-
tailers in the District of Columbia and in various States other than
the State of origin of such stamps; has engaged in the negotiation and
consummation of contracts for the issuance of such trading stamps
across State lines and in such commerce; and has purchased, shipped
and distributed, or purchased and caused to be shipped or distributed,
various articles of merchandise across State lines either to redemption
centers or to those members of the public who have ordered specific
articles of merchandise by catalogues furnished by respondent in
commerce for the redemption of trading stamps. Respondent main-
tains, and has continued to maintain, a course or current of trade in
trading stamps and in the redemption of merchandise, in such com-
merce, as hereinbefore defined, and the volume of business in such
commerce is now and has been substantial.

In the course and conduct of its business, respondent has been for
many-years, and is now, in substantial competition in the distribution
or sale of trading stamps, with other trading stamp companies, except
insofar as such competition has been lessened, restrained, or other-
wise injured, as alleged hereinafter.

COUNT I

6. Paragraphs 1 through 5 of this complaint are incorporated into
_this count, as if they were stated verbatim herein.
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7. It 1s now, and has been for some time past, the practice or policy
of respondent, Sperry and Hutchinson, to enter into, place into effect,
and carry out certain agreements, understandings, and arrangements
with various retailers, by means of conditions contained in its con-
tracts with such retailers, whereby respondent compels or requires, or
attempts to compel or require, such contracting retailers not to dispense
more than one trading stamp for each full ten cents worth of goods or
services, not to give “free stamps,” and not to engage in “double stamp-
ing” or “bonus stamping,” without special authorization or permission
from respondent. By means of the conditions in its contracts with
retailers and various other means and methods hereinafter described,
respondent has entered into and effectuated the aforesaid practice and
policy whereby it can and does control, establish, manipulate, and fix
the number of trading stamps dispensed by such contracting retailers
in relation to said retailers’ sale of goods or services to consumenrs.

8. With respect to and in furtherance of the aforesaid practice or
policy respondent has caused and is causing said contracting retailers
to enter into or acquiesce in a combination, conspiracy, agreement,
understanding, or planned common course of dealing, with respondent
whereby the ratio of the number of trading stamps said retailers dis-
pense to the price of goods or services offered for sale and sold by said
retailers was and is fixed and maintained. More specifically. the afore-
said ratio of number of stamps to price of goods or services has been
and is determined and established by respondent and observed by said
retailers at one stamp for each ten cents of purchase price; further, it
has secured or attempted to secure adherence by contracting retailers,
sometimes at the behest of or on behalf of other contracting retailers,
to the aforesaid practice and policy determined and established by
respondent which restricts or limits the dispensing of trading stamps
to not more than one trading stamp for each ten cents worth of goods
or services sold by retailers; and it has threatened to cancel, and has
actually cancelled, the contracts of retailers who would not adhere to
or comply with the aforesaid practice and policy of respondent which
restricts or limits the dispensing of trading stamps to not more than
one trading stamp for each ten cents worth of goods or services sold
by retailers.

9. The effect of the foregoing acts and practices has been and is:

(a) To tamper with price structures, price mechanisms or price
levels, or otherwise to interfere with the free play of market forces in
the merchandising of goods in the markets in which the affected con-
tracting retailers operate, including the retail food market;
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(b) To restrain competition between retail merchants, including
competition in the form of giving greater numbers of trading stamps;

(c) To induce and to put together a combination among retail
merchants, in competition with one another, to limit such competition,
including competition in the form of giving greater numbers of trad-
ing stamps;

(d) To deprive the members of the consuming public of a great
number of additional trading stamps that might be dispensed to them
but for the aforesaid acts and practices;

(e) Unfairly to deprive retail merchants of the opportunity to con-
duct their businesses, and dispose of trading stamps for which they
have paid money, in accordance with their own decisions as to how
best to serve the public.

10. The foregoing acts, practices, contractual provisions, and under-
standings are all to the prejudice and injury of the public, have
restrained and hindered, or have a tendency to restrain and hinder,
competition unduly, thereby constituting unfair methods of competi-
tion and unfair acts and practices in commerce, in violation of Sec-
tion 5 of the Federal Trade Commission Act.

COUNT II

11. Paragraphs 1 through 5 of this complaint are incorporated into
this count, as if they were stated verbatim herein.

12. In the conduct of its business, respondent and other trading
stamp companies not named herein as respondents, including but not
limited to Top Value Enterprises, Inc., Gold Bond Stamp Company,
E. F. MacDonald Stamp Company, King Korn Stamp Company,
Merchants Green Trading Stamp Company, and Stop and Save Trad-
ing Stamp Corporation, for some years past and continuing to the
present time, have and are now engaged in understandings, agree-
ments, combinations, or conspiracies, and have pursued and cooper-
ated in a common course of action or course of dealing between and
among themselves, and with full knowledge of each other’s activi-
ties in this respect as alleged below, to hinder, lessen, restrict, restrain,
suppress, and eliminate competition in the course of the aforesaid
commerce. In furtherance thereof, respondent, in combination with
one or more of the other stamp companies hereinbefore named, and
said other trading stamp companies, directly or indirectly, have on
different occasions engaged in and carried out, and are now engaging
in and carrying out, by various means and methods, the following
acts and practices, among others:
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(a) They have each attempted to prevent and have prevented,
by conditions contained in contracts with contracting retailers or
otherwise, the dispensing of more than one trading stamp for each
ten cents worth of goods or services sold by said retailers;

(b) They have each attempted to adopt, effectuate, enforce, and
secure adherence to, and have adopted, effectuated, enforced, and
secured adherence to, the uniform condition in contracts that the
contracting retailers dispense not more than one stamp for each
ten cents worth of services or goodssold ;

(¢) They have each attempted to induce and have induced con-
tracting retailers not to dispense more than one trading stamp for
each ten cents worth of goods or services sold by said retailers.

13. The effect of the foregoing acts and practices has been and is:

(a) To tamper with price structures, price mechanisms or price
levels, or otherwise to interfere with the free play of market forcesin
the merchandising of goods in the markets in which the affected
contracting retailers operate, including the retail food market;

(b) To restrain competition between retail merchants, including
competition in the form of giving greater numbers of trading stamps;

(¢c) To induce and to put together a combination among retail
merchants, in competition with one another, to limit such competi-
tion, including competition in the form of giving greater numbers
of trading stamps;

(d) To deprive the members of the consuming public of a great
number of additional trading stamps that might be dispensed to them
but for the aforesaid acts and practices;

(e) Unfairly to deprive retail merchants of the opportunity to
conduct their businesses, and dispose of trading stamps for which
they have paid money, in accordance with their own decisions as to
how best to serve the public;

(£) To limit and restrain competition between or among trading
stamp companies in the distribution and sale of trading stamps.

14. The foregoing acts, practices, contractual provisions, and under-
standings are all to the prejudice and injury of the public, have re-
strained and hindered, or have a tendency to restrain and hinder,
competition unduly, thereby constituting uwnfair methods of competi-
tion and unfair acts and practices in commerce, in violation of
Section 5 of the Federal Trade Commission Act.

COUNT IIT

15. Paragraphs 1 through 5 of this complaint are incorporated into
this count, as if they were stated verbatim herein.
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16. For some years past and continuing to the present, respondent,
by itself or in combination, cooperation, agreement, understanding
with others has entered into, placed in effect and carried out a prac-
tice or policy to prevent and suppress the operation of trading stamp
exchanges or the free and open redemption of trading stamps by
persons or firms desiring to enter or operate such businesses other
than respondent through or by means of, inter alia, the following acts
or practices:

(2) It has attempted to require, and has required, contracting
retailers to agree not to engage in such activity;

(b) It has pursued or carried out a planned common course of
action or course of dealings with other trading stamp companies to
exchange information about trading stamp exchanges and free and
open redemption, and to furnish assistance in connection with legal
actions brought against persons engaged in such activity;

(¢) Ithasrequested or caused other trading stamp companies, which
are otherwise in competition with it, to cause their contracting
retailers, who are in competition with the respondent’s contracting
retailers, and other persons not to engage in such activity;

(d) It has surreptitiously or otherwise policed the activities of per-
sons it suspected of engaging in such activity, by unfair means in-
cluding surveillance and efforts to deceive and entrap such persons;

(e) It has threatened litigation, and has brought highly publicized
legal actions, in order to restrain, deter, suppress, or eliminate such
activity. : :

17. The effect of the foregoing acts and practices has been, among
others:

(a) To suppress independent trading stamp exchanges, unfairly to
the detriment of the persons engaged in such business or activity and
unfairly to the detriment of the members of the consuming public
who have thereby been deprived of the opportunity of exchanging one

“type of trading stamp for another in order to facilitate their
redemption ; ‘

(b) To deny to the public the opportunity to redeem such stamps
through persons other than the respondent, to the injury of both the
public and such other persons;

(c) To interfere unjustly, oppressively, and unreasonably with
the right of the consuming public to enjoy the full use of their per-
sonal property and to transfer, alienate, or otherwise deal with such
personal property as they see fit.

18. The foregoing acts and practices are in unreasonable restraint
of trade, are to the prejudice and injury of the public, have restrained
and hindered, or have a dangerous tendency to restrain and hinder,
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competition unduly, and thereby constitute unfair methods of com-
petition and unfair acts and practices in commerce, in violation of
Section 5 of the Federal Trade Commission Act.

Mr. Morton Needelman, Mr. Sidney A. Steinitz, and Mr. John J.
Ursu supporting the complaint.

Mr. Samuel M. Lane, Casey, Lane and Mittendorf, New York, N.Y.,
Mr. Samuel K. Abrams, Mr. George B. Haddock and Mr. Jack Louis
Lipson, Morison, Clapp, Abrams and Haddock, Washington, D.C., for
respondent.

IniTian D=cision BY Warter K. Benverr, Hearine ExXAMINER

FEBRUARY 10, 1967
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PRELIMINARY STATEMENT

This proceeding charges respondent, The Sperry and Hutchinson
Company, the largest trading stamp company in the United States,
with engaging in unfair acts and practices in commerce in violation
of Section 5 of the Federal Trade Commission Act.

The complaint questions respondent’s practices of limiting the num-
ber of stamps issued by its licensees and of restricting the subsequent
transfer of such stamps by its licensee’s customers. The complaint also
charges a combination with trading stamp companies and with others,
the elimination of trading stamp exchanges, and the accomplishment
of illegal price fixing.

Pleadings

The complaint dated November 15, 1965, contains three counts.
There is an elaborate description of the business, which is repeated in
each count.

The first count attacks the policy of The Sperry and Hutchinson
Company of compelling its retail licensees not to dispense more than
one trading stamp for each 10 cents worth of goods or services. This
policy is allegedly embodied in respondent’s contracts and is enforced
both at the instance of respondent and at the instance of competing
licensees.

The second count charges that respondent and certain named trad-
ing stamp companies are engaged in understandings, agreements,
combinations, and conspiracies and have pursued a common course of
action to eliminate competition by engaging in, among other acts,
the prevention of the dispensation of more than one trading stamp
for each 10 cents worth of goods, by securing adherence to uniform
conditions in contracts to that effect, and by inducing retailers not to
dispense more than one trading stamp for each 10 cents worth of goods.

The third count charges that respondent, either by itself or in com-
bination with others, has carried out a practice or policy to prevent
and to suppress the operation of trading stamp exchanges. This is
done, among other means, by requiring contracting retailers to agree
not to enter into or to engage in such activity, by exchanging infor-
mation with other trading stamp companies or by furnishing assist-
ance in connection with legal actions; by requesting other trading
stamp companies to cause their contracting retailers and other per-
sons not to enter into or to engage in trading stamp exchange activity;
by policing and by unfair means including surveillance, deceit, and
entrapment; and by threatening to bring and by bringing highly pub-
licized legal actions. ‘
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In each count, effects detrimental to the public interest are alleged.

In its answer filed December 23, 1963, respondent admitted gen-
erally the description of its business but denied that it is engaged in
selling trading stamps, denied that the statistical allegations of the
complaint are correct, and denied that it is engaged in commerce and
in competition in commerce.

With respect to the first count, respondent denied the allegations
generally but admitted that it has a policy in its licensing agreements
with its licensees of agreeing to issue one stamp for each 10 cents of
purchase price and that it refers to those agreements. It also admitted
that it attempts to secure adherence to its contracts, sometimes after
complaints from other licensees, and that it has cancelled the license
of one licensee for violation of contract terms. It further denied the
effects that are alleged.

With respect to the second count, respondent denied all of the
allegations.

As to the third count, respondent denied the allegations except it
admitted that it had tried to prevent trading stamp exchanges from
buying, selling and exchanging its stamps.

Prehearing

On November 30, 1965, the hearing examiner ordered a prehear-
ing conference to be held January 5, 1966. This order crossed respond-
ent’s motion for a more definite statement of charges filed November 29,
1965, in the mail distribution. Respondent’s motion was denied after
argument held December 10, 1965. During the course of the argument,
complaint counsel disclosed their theory of the case.

Thereafter, extensive prehearing procedures took place. These re-
sulted in: elaborate discovery of the names of witnesses, the docu-
ments to be offered, and the charts and tabulations to be used; and
pretrial decision on the in camera character of certain information
secured from respondent and from third parties was made. The Com-
mission authorized deviation from the continuous hearing rule and
denied further discovery of Commission documents.

The parties made admissions of the genuineness of documents and
of facts stated in them and took depositions of two witnesses. The
parties exchanged underlying data for charts and reached agreement
on their mathematical accuracy. Further discovery of documents of
respondent was secured. Finally, both parties placed documents to be
offered initially by them in loose leaf binders. The hearing examiner
heard and ruled upon objections thereon in advance of the commence-
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ment .of formal hearings. These procedures materially reduced the
formal hearing time.

During the course of prehearing, respondent brought suit in the
Southern District of New York against the Commission and the hear-
ing examiner, seeking an injunction against further proceedings un-
less the discovery denied to respondent by the Commission was granted.
Honorable Frederick Van Pelt Bryan denied a preliminary injunction
on June 14, 1966, and the suit was thereafter discontinued by
stipulation.

The Formal Hearings

Hearings commenced in Washington, D.C. on June 15, 1966, and
continued there until June 20, 1966. Then, pursuant to authorization
by the Commission, hearings were held in Dallas, Texas, commencing
June 28, 1966, and continued until July 6, 1966. Hearings were sus-
pended for the purpose of taking depositions in Corpus Christie,
Texas, but were resumed in Washington, D.C. July 11, 1966. Hearings
then continued with brief adjournments, customary in judicial pro-
ceedings, until the close of the case of complaint counsel on August 5,
1966, There was then a Commission-authorized interval until Au-
-gust 22, 1966, before the case continued with brief adjournments until
October 12, 1966, when both sides rested. On October 12, both parties
by agreement amended their lists of exhibits to include all exhibits and
‘to describe the action taken thereon. (See CX 1B-1Z58; RX 4-4742.)

Posthearing Submissions and Argument

Both parties requested additional time for filing findings, objections
thereto, conclusions, briefs and reply briefs, and for the hearing ex-
aminer to submit his initial decision. These requests were granted in a
conditional order dated October 13, 1966, that also set oral argument.
The order and request were certified the same day to the Commission
for approval.

By order dated October 21, 1966, the Commission extended the time
for filing initial decision to March 15, 1967. The hearing examiner
withdrew his conditional order of October 13, 1966, and issued a new
order scheduling earlier times for the posthearing filing of briefs, con-
-clusions, and findings of fact, and for oral argument in accordance with
the Commission’s decision.

Oral argument was had January 13, 1967, on the proposed findings,
«conclusions and order.
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Motion to Dismiss

At the conclusion of complaint counsel’s case, counsel for respond-
ent moved to dismiss. Decision was reserved. The motion is now denied.

Basis for Decision

This decision is based upon the entire record and upon the hearing
examiner’s observation of the witnesses called. References * to particu-
lar portions of the record are examples only. Proposed findings and
conclusions not adopted in substance or as proposed are rejected as ir-
relevant, immaterial, or erroneous. The following findings, conclusions
and order are adopted.

FINDINGS OF FACT

A. Glossary

Terms frequently used in the testimony with their meanings are:
(See C& AL)

(1) “Trading stamps” are small, gummed pieces of paper about the
size of postage stamps, bearing on their face the name, trademark, or
like insignia of the company that originally issued them. Customarily,
retail merchants dispense them to their customers in connection with
the sale of goods or furnishing of services, pursuant to the terms and
conditions of contracts between such merchants and the company from
which they secured the stamps.

(2) “Redemption of trading stamps” is the exchange of gcods,
wares, or merchandise, referred to at times hereinafter as “redemp-
tion merchandise,” for trading stamps. Such redemption customarily
takes place at a “redemption store,” also known as a “redemption cen-
ter” or a “branch” (Tr. 5142, 5179).

1 The following abbrevations are sometimes used:
- CX =Commission Exhibit.

RX =Respondent Exhibit.

Tr.=Transcript page.

C=Complaint.

A =—Answer.

S =Stipulation.

Adm. = Admission.

CPTF=Commission Proposed Findings.

CCPIF = Commission Counter-proposed Findings and Objections.

RPF=Respondent’s Proposed Findings.

RCPF =Respondent’s Counter-proposed Findings and Objections.

Due to time limitations, reliance has been placed on counsel’s proposed findings for
references in many instances and references to their respective findings are intended to
include their citations. Appendix D is a key to locating the parties’ proposed findings and
conclusions for comparison with this initial decision.
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(8) A “trading stamp company” is a firm engaged in the business
of issuing trading stamps to retail merchants and of redeeming such
stamps from the customers of such merchants.

(4) A “contracting retailer” is a retail merchant or businessman
who has entered into a contract with a trading stamp company, pur-
suant to the terms and conditions of which contract such retail mer-
chant or businessman secures trading stamps from such trading stamp
company and dispenses them to members of the consuming public in
connection with the sale of goods or the furnishing of services to con-
sumers. The term “licensee” is often used to describe a contracting re-
tailer who is sometimes also described as a franchise holder (Tr. 5022).

(5) “Trading stamp exchanges” are persons or businesses engaged
in the exchange of trading stamps issued by one trading stamp com-
pany for those issued by another, or engaged in the sale or purchase of
trading stamps to or from members of the consuming public (Tr.
5438). ,

(6) “Double stamping” is the dispensing of two trading stamps for
each ten cents worth of goods or services (Tr. 5231).

(7) “Bonus stamping” is the dispensing of a number of extra
stamps in connection with the sale of a specified item or in connection
with total purchases exceeding a specified amount (Tr. 5231, 7129).

(8) “Free stamping” is the dispensing of stamps to customers other
than in connection with the sale of goods or services.

(9) “Extra stamps” include those received from double or bonus
stampings (Tr. 7129, 7130).

(10) “Institutional stamping” includes free stamping and issuing
of bonus stamps in connection with total purchases exceeding a speci-
fied amount (Tr. 6872, 7131).

B. The Respondent

(1) Respondent, The Sperry and Hutchinson Company, more com-
monly known as “S&H” (and hereinafter sometimes referred to as
“Sperry and Hutchinson,” “the company,” or “respondent”) is a cor-
poration organized and existing under the laws of the State of New
Jersey, with its principal office and place of business located at 330
Madison Avenue, New York, New York (C; A).

(2) Respondent, when incorporated in 1900, succeeded a partner-
ship that had been organized in 1896 by a relative of Willim Sperry
Beinecke, the present president and chairman of the board. Members
of the Beinecke family beneficially owned, directly or indirectly, on
the date the complaint was filed, substantially all of the common stock
and, together with foundations of which various family members are
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trustees or members, approximately 65 percent of the outstanding pre-
ferred stock of the company (RX 924b).

(3) Sperry and Hutchinson is engaged primarily in furnishing a
trading stamp service for retail merchants and their customers—a busi-
ness which it has conducted for the past seventy years. The company is
the oldest and largest trading stamp company in the United States
(RX 924b).

(4) The company estimates that there are presently more than 35
million American households saving “S&H Green Stamps,” which they
obtain from retailer licensees of the company. The number of retailers
licensed by the company to use its trading stamps service presently ap-
proximates 55,000, and these licensees distribute S&H Green Stamps to
over 70,000 retail outlets located throughout the United States. The
company maintains more than 850 redemption centers where savers
of S&H Green Stamps may redeem them for a broad range of merchan-
dise. Approximately 82 million copies of the company’s catalogue il-
lustrating and describing such merchandise were distributed in 1965
(RX 924b). The merchandise is of high quality made by well-known
and reliable manufacturers and is selected carefully and with a view
to meeting consumer desires (RPF 15-33).

(5) In recent years, the company also extended the application of
its trading stamp service to its incentive programs, which were de-
veloped primarily for industrial and commercial companies, and these
programs now represent a small part of its business (RX 924b).

(6) Respondent is the leading trading stamp company in the
United States—one of the few trading stamp companies operating
on a nationwide or nearly nationwide basis—and it has annual gross
receipts of over $300 million. It issues between 37 percent and 40 per-
cent of all trading stamps in the United States. Between 56 percent
and 61 percent of all households in the United States save S&H Trad-
ing Stamps (C; A ; CXs3a,5,10A-10B,413).

(7) Respondent employs approximately 9,000 people on a regular
basis, approximately 6,300 of whom are employed in redemption cen-
ters, distribution centers, and department stores. It also employs a
substantial number of additional people at certain times of the year
‘to meet seasonal requirements (RX 924b).

(8) Ineach of the past 30 years the company has paid cash dividends
oon its common stock (RX 924b).

(9) From 1914-1964 S&H issued 1120 billion stamps. During that
period 964 billion stamps were redeemed. At the end of the period there
was a total of 156 billion stamps unredeemed (CX 444). During the
year 1964, almost 145 billion stamps were issued and a little more than
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132 billion were redeemed (CX 399b). The company operates on the
basis that 95 percent of its stamps will eventually be redeemed (RX
924b).

C. The Trading Stamp Business

(1) Trading stamp companies in the United States in 1964 collected
about $800 million for the approximately 400 billion trading stamps
they issued to more than 200,000 retail establishments under contract.
Such establishments include food supermarkets, drug stores, and gaso-
line stations, as principal customers, and a large variety of retail
stores and service firms. Trading stamps are issued in connection with
annual sales to the consuming public of about $40 billion in goods and
services, including about half of all grocery sales (C; A; CX 8b, 411;
see Adm. 113).

(2) Such trading stamp companies, including the respondent,
issue for valuable consideration pads of trading stamps to retailers,
pursuant, to contracts. Such contracts authorize the retailers to dis-
pense trading stamps to members of the consuming public in connec-
tion with the sale and furnishing of goods and services. Such contracts
also require trading stamp companies, including the respondent, to
maintain redemption stores where members of the consuming public
who have stamps may exchange or redeem such stamps (after they
have been pasted into books furnished for.this purpose) for mer-
chandise available at such redemption stores (C; A; CX 43-58 inclu-
sive, CX 11).

(8) The number of companies engaged in the trading stamp busi-
ness is somewhere between 200 and 400, according to estimates made
at various times by or on behalf of respondent (CX 10a-c; RX 924;
see also T'r. 6285-6286). Respondent’s estimated share of the industry in
1964 was 38 percent of the stamps issued and 40 percent of the dollar
volume received (CX 5). In the same year five other companies col-
lectively accounted for 50 percent of the stamps issued and 43 percent
of the dollar volume received. Accordingly, the six largest companies
represented between 83 percent and 88 percent of the industry. No other
trading stamp company accounted for a share greater than 3 percent
of the dollar volume or 4 percent in the number of stamps issued
(CX5.)

(4) Respondent competes with other trading stamp companies in
the price at which it sells its service and in the value of the redemp-
tion merchandise which it supplies (Tr. 8699-3700, 4985, 5289-5290,
49992, 5713, 6156-6161, Prehearing Order No. 3). Respondent’s position

418-345—72. 71
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varies State by State and in some areas companies issuing other stamps
are dominant (e.g. in California, Blue Chip Stamps account for about
three quarters of the stamp business (Tr. 6522). Plaid Stamps are im-
portant in certain areas in the Fast, Top Value in certain areas in the
Midwest, and Gold Bond and Gold Strike probably in the State of
Utah (Tr. 4982, 6235)).

(5) The trading stamp business increased rapidly after 1950,
when food supermarkets began issuing stamps (Tr. 5010, 6304). From
1950 to 1962, the share of retail grocery store sales made by stores
using trading stamps increased from 1 percent to 47 percent. The per-
centage has since declined to 43 percent (Tr. 6430-31, 6505; see CX
681). Most of the major competitors of respondent have come into the
business or become factors in it since 1950 (Tr. 6288, 6289). The major
supermarket chains have given impetus to the increase in the trading
stamp business. Some have issued trading stamps of different com-
panies in different outlets or areas (Tr. 6511-16). Others developed
or bought their own trading stamp companies (Tr. 6291-2). In a num-
ber of metropolitan areas stamyp dispensing supermarkets account for
a major, sometimes overwhelming, proportion of the retail food busi-
ness (see RX 1012, CPF pp. 10-11). Respondent has increased it sales
1,000 percent since 1950, and it has derived the majority of its revenue
from food stores, supermarkets being its most significant block of
business (Tr. 5010-11, 6304; RX 924b p. 7). Despite its increase in
business its share of the market has declined (Tr. 6157). Twelve super-
‘market chains which accounted for a third of respondent’s revenue in
1965, all became its customers since the 1950’s (Tr. 5240). On the other
hand in 1963, respondent served twice as many independent food stores
as it did chain food outlets (Tr. 6493).

(6) Respondent through deliberately adopting a policy of franchis-
ing only one competing retailer in a given area has limited its share
of the market (Tr. 4994). While this is subject to exceptions (see Tr.
5016-7, 5200~1) and while there are a number of instances where a
competitive overlap exists between different types of stores or because
of extension of the trading area beyond the immediate vicinity of
respondent’s licensee (see Appendix A), this limitation leaves pro-
spective customers available for other trading stamp companies who
have from time to time entered the business (see Tr. 4994, 6087-88,
6157).

Most trading stamp companies place less emphasis on the develop-
ment of families of merchants than respondent does (Tr. 4177, 4871,
6068-69).
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(7) Respondent requires a stamp saver to fill at least one book
before she can present stamps for redemption (Tr. 4893, RX 924b).
Respondent’s purpose is to encourage stamp savers to continue to
patronize its licensees and to make the minimum redemption article
of sufficient value to keep the stamp savers’ interest alive (Tr. 4893-
4894).

(8) Respondent takes the position that it redeems its stamps no
matter how long ago they were issued and it has redeemed a small
number of stamps that had been outstanding for many years (Tr.
4052, 5126-9, RX 924b, p.8).

(9) The trading stamp promotion unlike promotional devices such
as games and types of lotteries has no element of chance. Of course,
stamps can and are sometimes used in lottery type promotions. The
stamp saver who follows the instructions in the stamp collection beok
knows in advance what she can secure for her stamps, and provided
she secures the minimum number has a wide choice in the selection of
articles. Except in States where cash redemption is mandatory or
optional, respondent ordinarily malkes redemption only in merchan-
dise and in the optional States does not encourage cash redemption.
The choice that a stamp saver secures at the redemption center, while
not as wide as if the saver might patronize any other store she desired,
secures goods for her of greater average retail value than is the average
cost of the stamps or the cash redemption value (see Tr. 4045-46, 4188
89, 5617-19,7151-52 ; CX 402-8, 586).

(10) State legislation or regulation affecting the trading stamp
business has been succinetly summarized by the company in its April 27,
1966, Prospectus filed with the Securities and Exchange Commission,
which readsin part as follows:

Sixteen states (Califormia, Connecticut, Florida, Indiana, Maine, Maryland,
Massachusetts, Nebraska, New Hampshire, New Jerser, New exico, North
Dakota, Ohio, South Dakota, Utah and Vermont) require that the stamp saver
be given an option to redeem stamps in cash. The States of Wisconsin and Wyo-
ming require redemption of trading stamps in cash only and the State of
Washington achieves the same result by imposing a prohibitive tax on merchants
who use, and on trading stamp companies which supply, trading stamps redeem-
able in merchandise. With the exception of Wyoming, states requiring redemption
in cash only, or in cash at the option of the stamp saver, also require that he be
permitted to redeem less than a full book of stamps when redemption is made in
cash if stamps having a minimum aggregate value specified by statute are pre-
sented for redemption. With the same exception, these states also require that a
cash redemption value be printed on the face of trading stamps. Certain of these
states also require annual registration of trading stamp companies and in some
cases the posting of bonds to assure redemption. The State of Kansas prohibits
the issuance of trading stamps on sales of merchandise. (RX 924h.)
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D. Interstate Commerce and Competition

(1) Respondent and a number of its competitors are engaged in
“commerce” as defined in the Federal Trade Commission Act (Tr.
4982, 6285-6320).

(2) Respondent has its main office at 330 Madison Avenue, New
York, New York (Cj A.). There through a computerized operation it
keeps track of all of its merchandise operations (see Tr. 7927 et seq.).
There are over 850 redemption centers, one or more of which are
located in 44 of the 50 States of the United States (CX 586, p. 100) ;
and there are nine distribution centers, each located in a different State.
These distribution centers store the merchandise and ship it to the 850
redemption centers. Purchasing is centralized in the New York office
(Tr. 5698), and the computer is also located there. Thus, of necessity,
numerous communications must pass between the redemption and the
distribution centers and between those centers and the New York of-
fice—substantially all across State lines (see CX 586). Moreover, the
merchandise from the distribution centers in many instances must pass
across State lines to the redemption centers. In addition, in the granting
of its licenses and in the delivery of its stamps, respondent has a sepa-
rate system of control and distribution (CX 413e-g; Tr. 4911-13; RX
924b). Tts stamps of necessity are transported across State lines. Nego-
tiations for its contracts with its 70,000 franchised retailers likewise
involve communications that cross State lines (CX 413), because its
contract must be accepted at New York, New York, to be valid (RX 3).

(3) Respondent, accordingly, maintains and has continued to main-
tain a course or current of trade in the issuance of trading stamps and
in the redemption of mechandise in such commerce as hereinbefore de-
fined. The volume of business in such commerce is now and has been
substantial (RX 924b).

(4) In the course and conduct of its business, respondent has been
for many years and is now in substantial competition, in the distribu-
tion of trading stamps with other trading stamp companies (Tr. 5759,
6160-61; RPF 91).

E. Respondent Sells a System Not Stamps

(1) At the threshold of this initial decision, a difference of views
concerning the character of respondent’s business must be considered.
(2) Complaint counsel initially contended in the complaint that
respondent was in the business of selling trading stamps that carried
with them the right of redemption in merchandise. (C 1d, 2, 3, 4, 5, 6;
denied in A.) Respondent, on the other hand, took the position that it
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was selling an integrated service to retailers and that only one cf the
facets of that service was the delivery of stamps and their redemption
in merchandise.

(3) In its prospectus of April 27, 1966 (RX 924b), issued during
the course of this proceeding, respondent’s position is spelled out in

detail as follows:
BUSIXESS
Method of Operation

The Company’'s trading stamp service is used by retailers primarily as a
method of promotion which will enable them to increase and maintain their
volume of sales. By offering S&H Green Stamps with each sale, they seek to at-
tract new customers and to encourage steady patronage. The Company’s stamp
service also provides retailers with a convenient means of offering customers
a discount for the payment of cash or for prompt payment of credit balances.

An important feature of the Company's service is its general practice of not
licensing more than one retailer in the same type of business within a given
marketing area. This practice enhances the value of the Company's service to the
retailer, since it enables him to differentiate his establishment from those of his
competitors. The size of the marketing area for which exclusive rights are given
varies depending upon the type of business. For example, a supermarket will
ordinarily have a larger exclusive area than a service station.

Another important feature of the Company’s service is its “cooperative” na-
ture. The Company endeavors to license a gronp of non-competing retailers within
a marketing area, generally including a store which attracts a large number of
customers, such as a supermarket. As a result, consumers who are attracted to
one retail establishment because of their interest in obtaining S&H Green Stamps
tend to become customers of other licensees in the area.

The promotional value of a trading stamp service such as that offered by
the Company is greatly influenced by the degree of consumer acceptance of the
stamp’s brand name. The Company has for several years engaged in an exten-
sive national advertising program aimed at increasing consumer preference for
S&H Green Stamps.

The Company’s license agreements are generally entered into for a period of
one year, although some are for longer periods, and provide for annual renewal
unless either party gives notice of termination at least 30 days prior to the stated
expiration date. The licensee parys the Company for the use of its service an
amount based upon the number of stamps distributed by him. The license agree-
ment provides that title to the stamps remaing in the Company. In most areas
the rates charged by the Company for licensing its trading stamp service de-
crease as the volume of usage increases. For retailers in certain categories who
reach a certain annual level of stamp distribution, the company guarantees
that the cost of its service will not exceed two per cent of the retailer's sales.

The licensee agrees to advertise the use of S&H Green Stamps, to furnish his
customers with stamp saver books and catalogs of redemption merchandise, both
of which are supplied to him by the Company, and to offer stamps on every pur-
chase at the rate of one stamp for each 10 cents paid. In practice, the latter pro-
vision is not strictly adhered to by some licensees. Though contrary to Company
policy, some licensees do not offer stamps with every purchase and others offer
extra stamps in connection with special promotions.
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Retailer Licensees

The Company licenses the use of its trading stamp service to retailers en-
gaged in almost every type of retail business conducted in the United States.
However, the Company's service has been used most often in those fields of re-
tail trade which are characterized by similarity in the products and services
offered and a high frequency of purchase, such as food stores and service sta-
tions. This is indicated by the following table which sets forth the percentage
breakdown of the Company’s total service revenue for the year 1965 between
the major categories of licensees:

Percent

Supermarkets and other food StOTeS. . o e 61.6
Service Stations.o— o e 21.2
Department, clothing, dry goods, furniture and general StOreS-e—-——cevwwa- 4.5
Drug StOres_ e 4.3
Other retailer licensees o o e _ 5.6
Incentive programs_ . o e 2.8
100.0

The Company’s trading stamp service hags historically had its most widespread
use among small independent merchants, who are often unable to afford other
types of sales promotion available to their larger competitors, These small in-
dependent retailers still make up the numerical majority of the Company’s
licensees. However, a substantial portion of the growth in the Company’s service
revenue during the post-war period has resulted from the adoption of its trading
stamp service by supermarket chains, which have become an increasingly im-
portant factor in food distribution during this period. Each of the 12 licensees ac-
counting for more than one per cent of the Company’'s service revenue in 1965
was a supermarket chain. These 12 chains accounted for approximately one-
third of the Company’s 1965 service revenue, with no one of them representing
more than 7.59% of service revenue.

Many of the Company’s licensees have been using its trading stamp service
for a long period of years. Eleven of the 12 largest licensees mentioned above,
or predecessor companies, have distributed S&II Green Stamps for more than 10
yvears and the twelfth for more than five years. Although the Company experi-
ences substantial turnover in its retail outlets each year, primarily among
smaller licensees, the Company estimates that the outlets which discontinued the
use of its service during 1965 accounted for less than 109, of the previous year's
total service revenue. Most of the Company's large chain licensees do not offer
its stamps in all of their retail outlets at any given time. A trading stamp
service such as that offered by the Company is one of several merchandising
techniques available to retailers and its relative effectiveness depends upon
a number of factors, including the nature and degree of local competition, the
relative competitive standing of the retail outlet and the extent of local consumer
interest in trading stamps. For this reason, the Company’s larger chain licensees
frequently employ various methods of promotion in different marketing areas.
For example, one of the Company's largest licensees discontinued the use of
S&H Green Stamps in one of its marketing regions during 1965 and introduced
them for the first time in a different region in the early part of 1566.
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The Company has a sales force of approximately 609 field representatives
located throughout the country who solicit new licensees and service existing
licensees.

Redemption

After filling at least one book containing 1200 stamps, a stamp saver may
present them to the Company for redemption in merchandixe. In certain states,
as described under “Legislation”, [see finding C 4] stamps may 2lso be redeemed
in eash, but such cash redemptions represented less than one per cent of the
total redemptions made by the Company in those states during 1965.

The Company maintains more than 850 redemption centers located throughout
the country. Of these, approximately 730 maintain inventories of merchandise
from which redemptions can be made immediately. The remainder, many of
which display sampies of merchandise items, accept orders which are filled
within a few days by one of the Company’s nine distribution centers. A stamp
saver who is not located near one of the Company’s redemption centers can re-
deem stamps by mailing them directly to one of its distribution centers.

The Company offers its stamp savers a choice of over 2,000 merchandise items,
most of which are nationally advertised brandx. These include varicus house-
hold items such as textiles, Aatware, kitchen utensils, lamps and small appli-
ances, as well as leather goods, apparel, photographic equipment, sporting goods,
jewelry and various other types of merchandise, which are illustrated and
described in a catalog published each year by the Company.

The Company does not accept cash payment in whole or in part for any of
its merchandise, distributing it only in redemption of its trading stamps. The
number of fAlled stamp hooks required to redeem the items in the Company’s
latest catalog ranges from one to 3%3. The average redemption made by the
Company in 1965 involved two and one-quarter books of stamps.

The retail value of the merchandise obtainable upon the redemption of a hook
of the Company’s trading stamps varies somewhat, depending upon the item se-
lected. Based upon surveys that have been made, however, the Company be-
lieves that the average retail value of its redemption merchandise is approx-
imately §3.00 per hnok of 1200 stamps, which exceeds the amount received by the
Company in connection with the issuance of the same number of stamps. On
the bhasis of this $3.00 value, the redemption merchandise distributed by the
Company in 1965 would represent a total retail value of approximately 8335
million. The Company purchases its redemption merchandise from over 600 sup-
pliers, for some of which. the Company is the largest single customer.

The Company stands readyr te redeem a1l trading stamps it has ever issued,
regardless of the length of time they have heen outstanding. It frequently redeems
stamps which were issued many years prior to their redemption. The Company
is therefore unable to determine with absolute certainty the percentage of ifs
stamps issued which will ultimately be presented for redemption. However,
hased upon the data available to it. the Company has for more than 40 years kept
its financial records and filed its tax returns on the bagis that 95¢ of all stamps
issued will ultimately bhe redeemed. and it maintains liability accounts to provide
for the cost of redeeming stamps on this basis, The 95% redemption rate is also
reflected in the charges which the Company makes for the use of its trading stamp
service and the values offered in the redemption of its stamps. As a matter of
policy, the Company makes every effort to encourage and facilitate redemptions
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because it believes that a high rate of redemptions is important to the continued
participation of retail merchants and their customers in its trading stamyp service.
(Bracketsadded.)

(4) The testimony of witnesses called by respondent corroborated in
major respects respondent’s position (Tr. 4878-4886, 501618, 606364,
6087-91,7135-39) as stated in its prospectus (RX 924b).

(5) The provisions of respondent’s contract with its licensees gen-
erally in use (CX 11, Stip. 6) also confirm respondent’s position as
follows: (Respondent is referred to as licensor in such contracts and
numbering and lettering refers to those in the contract.)

a. The Whereas clauses definitely show that a system is the sub-
ject of the contract:

WHEREAS, the LICENSOR has devised, extensively advertised, popularized
and successfully put into operation in many cities in various states ot the Union
a CO-OPERATIVE CASH DISCOUNT SYSTEM whereby there may be offered
to retail consumers a cash discount on all purchases, irrespective of their amount,
thereby inviting and rewarding cash or prompt payment for goods sold for the
purpose of decreasing the merchant’s losses from slow or bad accounts and at-
tracting and increasing the velume of his cash trade ; and

WHEREAS, the LICENSEE desires to avail himself of the use of the LICEXN-
SOR’'S aforesaid CO-OPERATIVE CASH DISCOUNT SYSTEM for said
purposes :

b. The licensor (respondent) agrees to let the licensee install the sys-
tem and to use its stamps as tokens or symbols; more specifically it
states:

FIRST: THE LICENSOR AGREES:

(a) To license and authorize, and does hereby license and authorize, the Li-
censee to install and use in connection with his business at the aforesaid place
and at the places listed on the reverse side hereof its said CO-OPERATIVE CASH
DISCOUNT SYSTEM and to. use its S&H CO-OPERATIVE CASH DISCOUNT
STAMPS as cash discount symbols or tokens in connection therewith.

(b) To print the name and business address of the Licensee in any appli-
cable directory of merchants, using its aforesaid CO-OPERATIVE CASH DIS-
COUNT SYSTEM, hereafter issued and distributed by it.

(¢) (To furnish to the Licensee advertising signs in quantities sufficient for use
inside and outside his place or places of business to make known to the public that
he has adopted its aforesaid CO-OPERATIVE CASH DISCOUNT SYSTEM.

(d) To furnish the Licensee with its S&H CO-OPERATIVE CASH DISCOUNT
STAMPS to be issued to his customers as hereinafter provided.

(e) To furnish for distribution S&H collectors’ books, in which customers
may paste and accumulate S&H CO-OPERATIVE CASH DISCOUNT STAMPS.

(f) To redeem the S&H CO-OPERATIVE CASH DISCOUNT STAMPS, when
collected in the manner herein prescribed and presented at any of its stores or re-
demptioﬁ stations by the Licensee’s customers, by giving them in exchange there-
for, at the option of the Licensor or as required by law, cash or goods, wares or
merchandise of their own selection, as described in its catalogues then current,
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and subject to the conditions herein and as printed in said catalogues and
collectors’ books.

c. The licensee in turn agrees to adopt and use the system (a) and
to advertise the system and the fact that he issues S&H stamps.

d. The licensee, it is true, agrees to order a specified number of books
of stamps (c) and

To pay the Licensor for the use of its CO-OPERATIVE CASH DISCOUNT

SYSTEM an amount measured by the number of pads of stamps ordered and de-
livered at the rate of ———— dollars per pad payable on delivery of same.

Thus the respondent is paid in full at the time the stamps are
delivered.

e. There is an express provision that stamps shall be issued one
for each 10 cents of cash payment and that the stamps shall not be used
except in the manner provided. That is, the licensee agrees:

(e) To offer S&H CO-OPERATIVE CASH DISCOUNT STAMPS to all cus-
tomers making cash payments, and when accented to issue to the customers one
of said stamps for each ten cents. represented in such payments. as a discount
in consideration of the payment of cash when made either C.0.D. or, at the op-
tion of the Licensee, on or before the 20th proximo, and only for redemption by
the Licensor.

(f) In consideration of the license to use the Licensor’s CO-OPERATIVE
CASH DISCOUNT SYSTEM and the services to be performed by it and the ini-
tial and other expenses incurred in installing said system in the Licensee’s
place of business and in educating and making known to the public the advantages
of the same, the Licensee agrees not to procure, use or dispose of the Licensor's
S&H CO-OPERATIVE CASH DISCOUNT STAMPS in any manner except as
herein provided.

£. The parties mutually agree that title to the stamps and signs shall
remain in the licensor and shall not pass to anyone else; that the agree-
ment shall be for a specified term and shall be automaticaily renewed
unless terminated; that on termination the unissued stamps and the

signs shall be returned to the licensor, and the licensee shall be repaid
for the unissued stamps; that the agreement shall be nontransferable,
shall be applied to the particular premises, and may be terminated by
the licensor on breach of contract or in case of bankruptcey ; that the con-
tract shall constitute the entire agreement and shall be for the benelit
of licensee’s customers as well as for the parties (CX 11 § Third a-f).
~ (6) Respondent, early in its history has, through its contracts with
its licensees, reserved the title to its stamps and has provided that such
stamps should be used as an inducement for cash trade; that they should
be issued on a one stamp for each 10 cent purchase; and that the con-
tract should be for the benefit of the licensee’s customers (RX 1, 2). Its
earlier agreements stressed the advertising phase of the system (RX 1,
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2). By 1915 respondent described its service as “a cooperative preminm
system of advertising the business of merchants and others and of re-
warding continuous patronage and increasing cash trade” (RX 8). By
1936 the system was described as a cooperative discount system (RX 4).

(7) The collector’s books, furnished by respondent to its licensees
and described in paragraph First (a) of the licensing contract (CX
11), contain a notice reserving title to respondent. It reads as follows:

NOTICE

S&H Green Cooperative Cash Discount Stamps when redeemed in accordance
with conditions printed below are your compensation for cash payments made.

All S&H Green Cooperative Cash Discount Stamps now or hereafter issued
by The Sperry and Hutchinson Company are subject to all the provisions of the
contracts between this Company and the merchants who issue them, and the fol-
lowing rights and conditions, which are expressly reserved by the Company. which
the persons acquiring them expressly accept, and which are part of all con-
tracts between this Company and its merchants, and are binding on the merchants’
customers.

Neither the stamps nor the books are sold to merchants, collectors or any
other persons, at all times the title thereto Leing expressly reserved in the Com-
pany, and the right to possession thereof is reserved to it, subject to the rights of
the merchants and their customers under the contracts with the Company. The
stamps are issued to you as evidence of cash payment to the merchants issuing
the same. The only right which you acquire in said stamps is to paste them in
books like this and present them to us for redemption. You must not dispose of
them or make any further use of them without our consent in writing. We will in
every case where application is made to us give you permission to turn over your
stamps to any other Lona-fide collector of S&H Green Cooperative Cash Discount
Stamps; but if the stamps or the books are transferred without our consent, we
reserve the right to restrain their use by, or take them from other parties. It is to
your interest that you fill the boolk, and personally derive the benefits and advan-
tages of redeeming it.

The stamps when received Ly you must be pasted in the beok, as that is the
method we have adopted for the purpose of preventing their further use. The use
of our stamps is restricted to our merchants and their customers.

THE SPERRY AND HUTCHINSON COMPANY
(CX 208.)

The parties stipulated (Stip. Par. 42) that the phrasing of the notice
had been substantially similar since the year 1898,

(8) Restrictions also are placed on redemption by a statement in
respondent’s catalogue (see CX 168, CX 586). These restrictions arve
that a full book of stamps is required before recdemption can he made
and that if the stamp saver lives within 25 miles of a redemption center.
stamps cannot be redeemed by mail (CX 586). The latter restriction is
sometimes waived.
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(9) On the basis of the evidence submitted and exemplified by the
foregoing, we find that respondent is in the business of selling an in-
tegrated service rather than selling stamps as such. We further find,
so far as the licensees ave concerned, that title to the stamps will be re-
tained by respondent and that the licensee will not issue more than one
stamp for each 10 cent purchase. We also find that notice is made avail-
able to those customers of the licensees who secure stamp collector’s
books; and that the customer may use the stamps solely for the purpose
of redemption.

(10) Respondent has specifically urged that a number of findings,
not deemed essential to this decision, are essential to its position. (Re-
spondent’s Appendix A to Reply Brief answer to question #1.) To the
extent that these proposed findings, with the limitation stated, appear
tohave been established by proof, they are incorporated in Appendix C.

F. Practical Limitations of Respondent’s System

(1) In theory, respondent licenses only one of a type of business in
each marketing area. It obtains its velume and satisfies the wants of
stamp savers by licensing other types of stores. For example, its key
store might be a food store and the other stores in the family in a par-
ticular marketing area might be a drugstore, a cleaning establishiment,
a dry goods store, a hardware store, and a service station. Thus, ac-
cording to respondent’s theory, a stamp saver will be drawn to each of
these stores; and because of the number of different noncompetitive
stores, the customer will secure stamps suflicient to retain her interest
(Tr.7185-7138). As a matter of practice, however, in a number of cases
either the competitive area was too narrowly circumscribed or the
character of the stores was too strictly construed so that actual com-
petition took place between licensees (see CX 450-470; Tr. 3808-8835,
3857-4012, see also Tr. 5017-9).

(2) In theory, respondent takes the position that multiple stamp-
ing is destructive of its system and that it should not talke place. In
practice, however, its enforcement activity was primarily precatory,
only one case of cancellation of a license took place (C; A; Tr. 3465~
3565; RX 924b, p. 6). Although actual cancellation was rare, in the
case of the smaller store owner, located in a community where S&H
stamps are particularly popular, a request to cease multiple stamping
was sufficient to obtain the desired result (Tr. 3176-3189, 3200). But,
for a large or medium-large chain, such a request would have little or
no effect (Tr. 5426, 6983-89, 7020, 7060, 7089).
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(3) In theory, respondent takes the position that under its notice in
its collector’s book, no one but the person to whom the stamps are
issued by its licensee can redeem them. In practice, informal exchange
among housewives is not, and perhaps cannot be, policed. Moreover, in
ing of S&H stamp savings by members of a church or of a charity
or fraternal organization for the purpose of benefitting their organi-
zation (Tr. 5976-6024). Its attack has been upon a commercial attempt
to buy, sell, or exchange stamps for a fee or other business considera-
tion (see RX 120-186 inclusive).

(4) From the point of view of the consumer, there was no notice
on the stamps as to their non-transferability (CX 1a). There was,
moreover, some doubt apparent in the minds of the consumer witnesses
who testified about the notice in the collector’s bock. One witness
said she never read the notice (Tr. 2097, 2106) ; another thought she
had a right to exchange stamps with friends (Tr. 2155-57) ; and a
third was not aware of any necessity for getting permission from
S&H before swapping stamps (Tr. 2173). Vice President Rossi of
respondent had no knowledge of the extent of swapping (Tr. 5069)
and knew of no action taken by respondent to stop it (Tr. 5070), ex-
cept the notice in the collector’s hook (Tr. 5069).

(5) Although title is reserved to respondent under the contracts,
Vice President Rossi knew of no taxes paid on stamps issued by the
company and in the hands of licensees (Tr. 5076) and knew of no
action to stop swapping by customers of licensees (Tr. 5070). Re-
spondent does not replace stamps stolen from its licensees (Tr. 5076).

(6) Hence, we find that the theoretical method of conducting its
business has varied in practice. We pass now to a consideration of the
particular practices that are attacked in the complaint.

G. Allaged Unfair Practices

(1) Respondent’s Practice of Policing the Issuance of One Stamp for
Each 10 Cents of Purchase Price

a. Respondent admits in its answer that it enters into agreements
with its licensees regarding the issuance of stamps by such licensees.
It refers to such agreements. These agreements have heretofore been
described (finding Eda to E5f), and stipulate that the licensee will
issue only one stamp for every 10 cents of purchase price (hereinafter
sometimes referred to as the “1-10” limitation) (C; A ; see Tr. 4084).
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b. Respondent also admits that it attempts to dissuade its licensees
from free, double, or bonus stamping (C; A).2

c. In this fashion respondent attempts to compel its licensees to
issue only one stamyp for each 10 cents of purchase price.

d. Respondent’s urging has been effective in some cases but not in
others (compare Tr. 3176-3189, 3200 with Tr. 5426, 6983-89, 7020,
7060, 7089). As a practical matter respondent often permits those
licensees competing with other retailers, who issue stamps of a rival
company that permits multiple stamping, to meet such competition
(Tr. 4986). Although there is a good deal of multiple stamping done
by S&H licensees, it is and has been the policy of S&H to enforce
its contract against multiple stamping (Tr. 2020, 4016-17, 5629-31,
6133-39; RPF 85-89).

e. As a business matter and to the extent that trading stamps arve a
discount for cash, a limitation on the number of stamps issued limits
that cash discount. (Tr. 5009).

f. As is the case in deciding what respondent sells, there was, and
there continued to be up to final argument, a sharp difference of opin-
ion on the facts established about the 1-10 provision cn issuance of
stamps.

Complaint counsel affirms that, in terms, the 1-10 limitation is an
express restraint creating a price-fixing device that is per se illegal
and is wholly without factual justification (complaint counsel’s reply
brief pp. 8-23).

Respondent, on the other hand, claims that the agreements are not
complained about (see respondent’s reply brief pp. 1-6) and in any
event that the 1-10 limitation is merely a definition of the service
which respondent offers (respondent’s reply brief p.19; A pp. 5,9,16).

On the question of pleading, the examiner has determined that the
language of the complaint (C 7 and 8) and respondent’s statement of
the issues are sufficient to show that respondent was apprised of com-
plaint counsel’s contention that certain provisions of the licensing
agreements used by the entire industry were illegal. This is so despite
the 1957 action of the Commission and its resolution authorizing the
investigation here, which showed a disposition not to question the
basic agreements used by the trading stamp industry. Accordingly,
the following facts are found :

2 There was also evidence offered of statements made by respondent’s senior officials that
it was respondent’s policy to discourage multiple stamping (Tr. 4984, 5628-30; CX 413k,
1,n, 0,p, 13, 14, 18, 19, 23, 24, 37, 143D).
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(i) The licensee in the license form expressly agrees with respond-
ent to issue one stamp for each ten cents represented in cash payments
as defined and not to dispose of the stamps in any other manner (find-
ing E5(e) supra).

(11) This agreement necessarily prevents the licensee from using his
judgment in offering multiple stamps as a spur to competition, and to
that extent, the agreement may have some effect on the prices which
competitors might offer to offset offers of multiple stamps if such com-
petitor were to choose a price cut as a method of reaction to multiple
stamping (Tr. 2996, 8101-3102, 6544-6546, 7270, T279-80; CX
196-98).

(ii1) On the other hand, in this unigue promotional business respond-
ent could not sell its service of attempting to draw customers into its
licensees’ stores unless it defined of what that service should consist.
The 1-10 limitation is part of that definition (Tr. 7186). As one of its
selling points, respondent tells the prospective licensee that the licen-
see’s cost of issuing stamps will be offset by the added number of cus-
tomers attracted by such stamps. This seems to work out in practice
(Tr. 5495). The cost to the retailer of the promotional system could not
be defined unless the ratio of stamps to be issued to sales was specified.
This specification is important because the retailer has a choice of
promotions and must determine which one to use (see Tr. 6072-77,
6125-29, 7149-50). There could be no system of franchising a family
of noncompetitive merchants which is one of the hallmarks of re-
spondent’s promotional system, unless each merchant is initially given
the same basis of operation (see Tr. 4871, 6063-64, 7188). Where
multiple stamps are prevalent as in the food stores, there is a notice-
able effect on the reduction of franchises sought by other types of
stores that might be expected to become licensees (Tr, 6122-24, 6658;
CX 194). The licenses’s customer likewise would not know what ad-
vertising the issuance of S&H stamps meant, unless the number was
specified (see Tr.4960, 6061-2,7137). Respondent’s S&H Green Stamps
trademark has had seventy years of meaning 1-10 unless some other
number was specified (Tr. 4960, 6061-2, 7137).

(iv) It isthe opinion of the respondent’s officials who testified, two of
whom possess particular expertise in the field of theoretical economic
analysis of trading stamp operation, that the 1-10 limitation is essen-
tial to the continuation of the trading stamp business because with-
out it, escalation of multiple stamping will take place that would cause
withdrawal of licensee’s customers (Tr. 6071-2, 7137). Reliance
on these opinions appears entirely reasonable despite the small
number of actnal cases of escalation (see CX 148a-b); the fact that
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a number of retailers who were called have not drepped stamps in
the face of multiple stamping but simply stopped double stamping
(Tr. 7018, 7050-51) ; and the proof of at least one double stamping
situation that remained controlled and did not escalate (see Tr. 3097~
98; CX 413W).

(v) The examiner accordingly determines that the provisions in
the licensing agreements, relating to the number of stamps issued,
are an essential definition cf the service offered, are not an unreason-
able restraint of trade in the unique circumstances of this industry,
and do not constitute price fixing.

(2) Enforcement of the 1-10 Policy Against One Retailer at the Be-
hest of Another Competing Retailer

a. Documentary proof written from 1957 to 1964, and taken largely
from respondent’s files, has established that in a substantial number
of instances, involving several sections of the United States, retail
licensees of respondent have requested respondent to urge other retail
licensees, in competition with them, to cease issuing muitiple stamps;
and respondent has urged the competitiors to stop (see Appendix A
for references). Respondent admitted in its answer that it attempted
to secure adherence to its policy sometimes after complaints were
made by other licensees (A par. 8).

b. The vigor of respondent’s action varied from case to case. In
some instances a threat to cancel was made (CXs 18 a-b, 19, 20, 21,
128-129). In other instances a mild request was deemed suflicient (e.g.
CXs 63, 90-92, 100-104). In many instances the action was initiated
by a responsible official of respondent and almost all action came to
the attention of a supervisory official (CPF 16-29).

c. The character and extent of the competing retailers’ response also
varied. In some instances a complainant in one case became an alleged
violator in another (CXs 18-21, 180-146, 152 a-b, 190 a-b). In one
instance the retailer complained about became a vigorous proponent
of the 1-10 program (id). Sometimes the compliance was short-lived
(CXs 96-98, 100-104, 106-107, 130-135, 152 a-b). Sometimes there
was no proof of subsequent compliance or noncompliance. In most
instances, the noncomplying retailer agreed to comply (see Appendix
A), even though he later lapsed into noncompliance.

d. The amount and nature of the competition between the com-
plaining retailer and the retailer complained of varied from case to
case. The hearing examiner infers from the fact that a complaint was
made that the complaining retailer felt the effect on his business.
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Moreover, testimony (referred to in Appendix A) indicated in each
instance that there was adequate proximity and sufficient product
similarity between the two stores to infer active competition existed.

(3) Agreement with Competitors on 1-10 Policy *

a. The following trading stamp companies in their contracts with
licensees provided that one stamp was to be issued for each 10 cents
of purchase price:

Trading stamp company Stamp issued Commission exhibit

National Enterprises, Ine__.___________ Top Value._..___. 43.
Top Value Enterprises, Ine. . __________ Top Value.._._... 44, 52a—c.
E. F. MacDonald Stamp Co_._._______ Plaid_ . __________ 33a-b, 54a-c.
Merchants Green Trading Stamp Co_...| Merchants Green._| 55a-b.
King Xorn Stamp Co______.___________ King Korn_.____. 36.
Gold Bond Stamp Cos. (Subdivisien of | Gold Bond.___._.. 57-58, 630-

Premium Service Corp., which used 633G.

to be known as Gold Bond Stamp Co.
(Tr. 3576)).

Blue Chip Co. (for a limited period | Blue Chip._...... 2727, 28.
1957-1960).
Respondent. ... . ___________ S&H Green._.._.. 11, 567h.

In some cases there were express provisions for special exemptions.

b. It was not established that the action of the stamp companies
listed in finding G (3) a to adopt the 1-10 system was agreed to by them.
Agreement was specifically denied (Tr. 3684-3688, 3694-5, 3713,
4963~6, 4974-8, 5614-15, 6083-41). It is inferred that the other com-
panies imitated respondent because respondent had used that system
successfully. It was general knowledge that stamp company contracts
contained such a clause (see Tr. 6059).

c. During the year 1953 a number of supermarkets that served
Denver, Colorado, began issuing multiple stamps. The number of
multiple stamps escalated until at one time four stamps were issued
for each 10-cent purclase. A meeting was held on October 1, 1953, by
representatives of the stamp companies whose licensees in Denver
had been issuing multiple stamps there. These included representatives

3The hearing examiner has made no finding concerning the situation at Park Rapids,
Minnesota, because the documentary proof is from the files of Gold Bond (CX 163a) and
thus not generally binding on respondent and the testimony of Bixby and Barkley was
inconclusive (CPF pp. 70-75; RPF p. 96h). Similarly, no finding is made with respect
to the Grand Unijon situation in Connecticut, in this connection, as this is regarded as
& retailer rather than a competitive stamp company situation (see CPF pp. 75-77).
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of respondent, Gunn Brothers, Pioneer Trading Stamps, Inc.,
National Gift Seal Co., and The True Blue Stamp Company. They
agreed to issue a joint advertisement that beginning October 5, 1953,
all firms would require adherence to the policy of giving only one stamp
with every 10-cent purchase (RPF. 128, CPF 34). An advertisement
was published to this effect on October 5, 1953 (CX 147, 148a~b; Stip.
30; Adm. 15-22). When the Better Business Bureau of Denver and
others took steps to stop the issnance of multiple stamps, respondent
participated in the discussions (CX 148b). Thereafter, for many years
there was little double stamping in the Denver area (CX 189b, d, 191b,
192,198d,195; RX 548).

d. The General Counsel for Premium Service Company, which
issues Gold Bond stamps, testified that it was the policy of that com-
pany in April 1961 to encourage their licensees to issue multiple stamps
and that policy continued (Tr. 3626, 3665-6). He denied that there
had been any agreement with S&H or any other trading stamp com-
pany to require issuance of stamps on a 1-10 basis (Tr. 3683-3688).
Respondent’s officials also denied that there had been any agreement
or understanding with other stamp companies (Tr. 4963-6, 4974-8,
5614-15, 6033-41).

e. Respondent’s records indicate that in May 1961, a Gold Bond
representative telephoned the local Arizona representative of respond-
ent, John Howarth, and advised him that Safeway Stores had com-
plained about Pete’s Country Store issuing double stamps with coupon
books and that this could be interpreted as a policy of issuing double
stamps every day by that store. Records further indicate that Safeway
threatened to retaliate by offering double or quadruple stamps. Re-
spondent’s representative went to see Pete ; and Pete advised the repre-
sentative that he would clear the matter up as soon as possible (CX
149a-b). Records further indicate that three months later the Gold
Bond representative telephoned the local S&H representative again
and said he had purchased a coupon book from Pete’s and had received
double stamps. The local S&H representative then called John Bein-
ert, an assistant vice president of respondent (CX 150), who tele-
graphed the proprietor of Pete’s Country Store that issuing double
stamps vas in violation of his contract and must be stopped (CX 15)
see also Adm. 45-51).

f. At the hearing, Howard Glenn Tremain, also known as “Pete,”
general manager of Pete’'s Country Store (Tr. 5863-4), testified about
his conferences with John Howarth. In substance Howarth said that
it was—*“the general practice of S&H to single-stamp, and he had had
some pressure put onto him by some other stamp company, and he
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would appreciate it very much if we would consider just giving one,
single stamp except on Wednesday” (Tr. 5872). Tremain testified that
he told Howarth “we would not have much of an incentive to sell
coupon beoks if it was sold on a single stamp practice. So he [Howarth]
agreed with me, and we talked this thing over. So, we continued to go
ahead and give double stamps on the books, and then later Safeway
started giving us a little trouble on it (Tr. 5872). The little trouble
consisted of the Safeway supervisor’s buying a coupon boolk, receiving
double stamps, and then threatening that Safeway would go to triple
stamps (Tr. 5873). Tremain then got in touch with Howarth and
told him “we had decided to go to double stamps only on Wednesday
and we would only sell coupons with double stamps on Wednesday”
(Tr. 3874). Howarth said that he thought this would be all right, o
Tremain has continued this practice ever since (Tr. 5874). It was
brought out that Tremain’s competition also issued double stamps on
Wednesdays, as well as bonus stamps (Tr. 5878).

On cross-examination, Tremain said the contracts with Howarth,
the telegram from Beinert, and the talk with the Safeway man were
all factors in his decision to limit double stamping (Tr. 5883). Tremain
also stated that he borrowed about $120,000 from respondent of which
872,000 is still outstanding (Tr. 5886). After his memory was
refreshed, Tremain indicated that Safeway’s representative had said
he would contact S&H if Tremain did not stop double stamping (Tr.
5892-5895 ; see also CPF 35; RPTF 132f).

g. In early 1961, in Mississippi, there was a case of cooperation in
preventing double stamping between respondent and Gold Bond.
Respondent admits that one of its officials recalled that about March
1061 a licensee of respondent, Lewis Grocery Co., owners of Sunflower
Stores in Greenville, Mississippi, issued double stamps on the opening
of a new Safeway Store (CX 155a,157a) and that respondent’s district
manager at Montgomery, Alabama, Robert A. Sawhill, received a
telephone call from a representative of Gold Bond about the practice.
The Geld Bond representative suggested to Sawhill that he should
speak to Sunflower because Safeway had complained about Sunflower's
double stamping. Sawhill did speak to someone in Lewis Grocery Com-
pany (Sunflower) (Tr. 5529) and told him that “* * * Safewayv was
going to lean on him” (Tr. 5580) 7.e. Safeway would be likely to
respond by issuing multiple stamps (CX 155a-b). Lewis, the president
of the company, did not recall any such conversation (Tr. 5422).

Records from the files of Premium Service Corporation (Gold
Bond) corroborated respondent’s admission and identified the officials
of Premium Service who had made the calls. The records further
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related that Sawhill told the Gold Bond representative that the double
stamping activity would not be repeated by Sunflower. This intelli-
gence had been reported to Safeway. These records also indicate that
double stamping had broken out strongly in June 1961 in Greenville;
but no action was reported to have been taken, although the local Gold
Bond representative requested further instructions (CX 157-160).
Testimonial and documentary evidence has indicated that respondent’s
action was ineffectual (Tr. 5422-26, 5428, 5429, 5460, 5528-31, 5544,
5555 ; RX 651-778; RPF 132 (e), CPT 36).

h. There were two instances of cooperation between Gold Bond and
respondent to cope with multiple stamping in the State of Towa in
late 1961 and early 1962. The first involved Van's Food Market and
Pella Super-Valu in Pella, Towa (CPF 88; RPF 132(i) ). Van’s Food
Market, an S&H licensee, was giving double stamps from September
to December 1961 (Tr. 3183), because Pella Super-Valu was giving
free Gold Bond stamps with a $5 order and two other S&I licensees
in neighboring towns were giving double stamps (T'r. 8184-85).

Sometime in November 1961, Bishop, respondent’s local man, told
Henry Vandervoort, the owner of Van's Food Store, that he had had
word “from above” that Van's should stop double stamping (Tr. 8188).
When Vandervoort refused, H. M. Bixby, respondent’s regional man-
ager, telephoned Vandervoort and told him emphatically to quit double
stamping. During the conversation Vandervoort said he would stop
and Bixby said, “You know who is here awaiting your answer.”
Vandervoort said, “Either Gold Bond or Super-Valu.” Bixby then
said, “Yes.” Vandervoort said he had agreed to stop double stamping,
because Bixby was high enough in the S&H company and because
Vandervoort generally obeved orders (Tr. 3190). Records of Premium
Service Corporation (Gold Bond) indicate that the request to Bixhy
to stop Van's from double stamping had come from Gold Bond (X
164, 165, 166). Although called as a witness by respondent, Harry M.
Bixby denied any agreements but. was not asked specifically concern-
ing this incident (Tr. 6038-6041).

The second Iowa incident involved Eagle Stores, respondent’s
licensee, and Super-Valu Stores, a Gold Bond licensee (CPF 37; RPF
132(g)). There was cooperation between Gold Bond and respondent
to prevent double stamping hx one of respondent’s licensees.

James F. Purk, the owner of three Super-Valu grocery stores in the
Waterloo and Cedar Falls, Towa, area, was dispensing Gold Bond
stamps in 1962 (Tr. 3137-38). Two other retailers operated in the
area; Eagle Stores and National Tea Company. Eagle issued S&H
stamps, and National Tea, King I orn stamps (Tr. 3139). Eagle Stores
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double stamped in its five stores at times during 1961 and 1962. When
this would happen, Purk would call Irving Messerschmidt, manager
of the Towa division of Gold Bond, and would tell Messerschmidt that
his [Purk’s] competition was giving double stamps and that if they
did not stop it, he would immediately start (Tr. 8140—41). Messer-
schmidt would tell Purk to relax; he would call S&H and would do
what he could to get the matter stopped (Tr. 8141). Purk about this
time also telephoned Kirk Carlson, president of Gold Bond, in the
Minneapolis office, about double stamping (Tr, 3141). A fter each com-
plaint within a normal length of time, the matter would be stopped
and stamping would go back to normal (Tr. 8141). Purk could not
recall how many times this happened (Tr. 8142). Premium Service
Company’s records corroborate Purk’s testimony and indicate that
after a call from Purk, J. J. Hunt, the Gold Bond vice president, made
contact with Bixby and with Mills, general counsel of S&H in an effort
to get the double stamping stopped (CX 162, 163 a-b). While Mills
had no recollection of the contact, respondent admitted that Bixby
recalled he had had a conversatien with J. J. Hunt, but he could not
recall the details (CX 161 a-b). Bixby was called as a witness by
respondent but was not questioned specifically concerning this incident,
though he made general statements that there were no agreements with
other stamp companies (Tr. 6033-6041). The two officers of Eagle who
testified could only deny that contact was made with them (Tr. 7011,
7090). v

i. In March 1963 the manager of Gold Strike stamps at Salt Lake
City, Utah, complained to a local S&H representative that Prinster’s
City Markets in Moab, Utah, was giving double stamps (CPF 41;
RPF 1382d). Although the recipient of the complaint, the S&H dis-
trict manager, could not find a record of Prinster’s, the district manager
suggested to the zone manager that he follow through, advise the
account of “our policy,” and let the Gold Strike representative know
“that we have taken care of it” (CX 154). Frank J. Prinster, the
principal stockholder of City Markets, a chain of supermarkets, one
of which was located in Moab, Utah, was called as a witness by
respondent. Prinster testified that according to his recollection no one
made contact with him and told him to stop giving double stamps
(Tr. 6239-6243). Prinster did not know either the zone manager or
the district manager of respondent who were the subjects of the
correspondence that had been offered by the Commission (CX 154;
Tr. 6243) ; and he never discussed with Jack White or Ed McBride
who were the S&H representatives whom he knew, the use of stamps
in excess of 1-10 (Tr. 6243). It was Prinster’s recollection that he
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was not giving double stamps in March 1963 at Moab, Utah (Tr.
6243). He stated that he had given extra stamps on specific products
and on total purchases of $5, and he had advertised such offers in the
newspapers (Tr.6244).

On cross-examination, Prinster stated that his firm was presently
indebted to S&H for over $200,000 and that the first Joan was made
in November 1965 (Tr. 6251-6252). On December 5, 1965, shortly
after the loan. Prinster replied to a request made by complaint counsel
for information: “I cannot recollect at any time did any official of the
S&H Stamp Company request us not to give double stamps—either
verbally or by correspondence” (CX 660). He also said that he had no
correspondence on the subject.

It thus appears that no action was taken by the S&H zone manager
to contact Prinster as suggested. This is quite likely, because Prinster,
having his office in Grand Junction, Colorado, dealt with representa-
tives of S&H from Denver, Colorado, and would not be contacted
normally from Arizona (Tr. 6243).

(4) Discouraging Exchanges

Respondent admits that it endeavored by itself to stop trading stamp
exchanges dealing in its stamps (C, A). In fact, it requested the
hearing examiner to take official notice of numerous decisions of state
and federal courts upholding its right to enjoin trading stamp ex-
changes and others who sought to purchase or exchange its stamps
contrary to respondent’s interest in retaining title thereto (see RX
120a~186 inclusive). It admitted in formal admissions that it had filed
16 complaints since January 1, 1957, seeking injunctions (Adm. 25);
and it had issued 140 warning letters to firms exchanging S&H stamps
and 175 warnings to persons engaged in redeeming S&H stamps (Adm.
24). Details covering instances of this character are described in
Appendix B.

At the outset, consideration must again be given to complaint coun-
sel’s persistent claim that the restriction on the transfer of stamps in
the license agreement is, in itself, an unreasonable restraint of trade.
As pointed out in finding G(4)f (supra), with respect to the 1-10
provision, this limitation on transfer, while it appears to be an express
restraint on alienation, is, by a parity of reasoning, nothing more than
a necessary description of the service that respondent offers its li-
censees. Moreover, as a matter of common knowledge, it must be
recognized that since the promotional service sold by respondent is
one designed to bring customers into a licensee’s store by the issuance
of a popular S&H stamp, this design cannot be realized in the long
run if a customer can get the popular S&H stamp at an exchange by
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surrendering a different stamp secured at some other store (see Tr.
2414, 4983-84, 5439, 7159-61). Testimony of the trading stamp oper-
ators and a few of their customers about noticing or making no change
in buying habits cannot change this long run necessary consequence
(see CPF 117). In other words, this restriction is inherently essential
to carrying out the purpose of the promotional scheme and is not an
unreasonable restraint of trade.

a, Testimony of Respondent’s Executive Vice President

(1) Frederick A. Collins, Jr., who had also been an associate and
later member of the firm of outside general counsel to respondent
(trial counsel in this case), testified that it was the policy of respond-
ent, where there was either an unauthorized use of S&H trading
stamps or a trading stamp exchange operating, to inform outside
general counsel who would in turn write or telephone the person en-
gaged in the unauthorized activity and, then, if they did not stop,
outside counsel would be forced to bring action against them (Tr.
5578). There were three categories of persons engaged in unauthor-
ized activity: 1) retailers who wanted to buy stamps and reissue them ;
2) retailers who offered to exchange S&H stamps for those they were
issuing to lure customers who collected S&H stamps into their stores;
and 8) the trading stamp exschanges that ran brokerage operations
(Tr. 5579). Generally, unauthorized users stopped at counsel’s request

‘but there was a substantial amount of litigation in all of which
respondent was successful (Tr. 5579-80). In early history of re-
spondent one case in New Jersey was lost, because there was insufficient
notice of reservation of title (Tr. 5581) but, except for that case, no
court has refused to honor the nontransferability of stamps or to hold
the reservation of title illegal (Tr. 5581). In no case has respondent
moved with respect to stamps other than its own, because it would
not have sufficient interest (Tr. 5587),

(i) Collins also testified that he did not communicate with execu-
tives of other trading stamp companies except with their counsel,
where there was a trading stamp exchange involved (Tr. 5587). The
nature of S&H'’s communications with counsel for other stamp com-
panies is exemplified by a case where a trading stamp company was
offering to exchange its stamps for S&H's stamps and Collins told their
counsel to stop or S&I would be forced to bring action against them.
The only other case he could recall was one where general counsel of
Triple S Trading Stamp Company asked him for copies of the com-
plaints and briefs his firm had used in litigation against the unauthor-
ized use of trading stamps (Tr. 5587-88).
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(iii) Collins further testified that he knew of no agreement between
respondent and any other trading stamp company or of facts that
would indicate there was such an agreement, and that the policy of
S&H was dead set against communications between S&H representa-
tives and representatives of other trading stamp companies relating to
any phase of competition between them (Tr. 5589, 5613-14).

(iv) On cross-examination Collins testified, however, that if an-
other trading stamp company gave S&H information regarding an
exchange of S&H stamps, it would acknowledge the information and
follow its usual procedure against the exchange (Tr. 5616). The same
would be true of double stamping (Tr. 5617). The company might
be willing to engage jointly in lawsuits with other stamp companies
against trading stamp exchanges though Collins was not aware of any
case in which they had done so (Tr. 5621, 5639). They may have ad-
vised other trading stamp companies that particular trading stamp
exchanges were handling such other companies’ stamps (Tr. 5621).

(v) Whenever another trading stanp company draws to the atten-
tion of respondent the fact that scme person is indiscriminately re-
deeming or buying or selling trading stamps, respondent vefers the
matter to outside counsel and counsel tells the person to stop such
activity or respondent will be forced to bring action (Tr. 5635). But
respondent did not keep other firms informed of what it was doing;
nor did other firms keep it informed, even though they had the same
law firm (Tr. 5636).

(vi) Collins recalled that three trading stamp companies simul-
taneously sued a company called Two Guys From Harrison in New
Jersey in 1963 or 1964, There was no consultation between the trading
stamp companies, but counsel for one borrowed respondent’s complaint
and brief (Tr. 5638) ; moreover, there may have been further consul-
tation between New Jersey counsel (Tr. 5638-39).

(vii) Collins specifically denied that there was any common planned
course of action to furnish assistance to cther stamp companies in suits
brought to prevent the operation of trading stamp exchanges (Tr.
5656-57) or to exchange information regarding such suits (Tr. 5672)
but he admitted that there were some instances where counsel had
taken action beyond what he considered proper policy (Tr. 5673-5675,
5688).

b. Other Proof of Cooperation With Other Trading Stamp Companies
wn discouraging Exchanges

(i) Complaint counsel offered extensive decumentary proof about
discouraging trading stamp exchanges, some of which concerned al-
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leged cooperation between respondent and other trading stamp com-
panies (CX 208-386).

(i1) It was established that a number of trading stamp companies
reserved title to their trading stamps in a notice on collectors’ books
similiar to the restrictions contained in the S&H collectors’ books (CX
208). These included the collectors’ books for the following stamps:

TopValue__ ... ___________ CX209____.___ Adm. 84_____ Stip. 43.
King Korn. - oo ___- CX 210 .--_... Adm. 85..-___ Stip. 44.
Gold Bond. - . CX 211 ..___.__ Adm. 86-._.__ Stip. 43.
Plaid_ - .. CX 212-216____| Adm. 82..____| Stip. 46.
Merchants Green__________.____ CX 217 . __.. Adm. 116__.__| Stip. 47.
Triple Soo oo o CX 218 _..._. Adm. 83..____] Stip. 48.

(i11) There was no evidence offered that these notices were a matter
of agreement among the companies. Agreements with competitors
were specifically denied (Tr. 3694-5, 3713, 3974-3978, 5614-15a). Ac-
cordingly, it must be inferred that these notices were adopted as a
result of imitation of S&H because respondent had used its system
satisfactorily. : '

(iv) In anumber of instances it appears that respondent cooperated
with or received cooperation from other trading stamp companies in
suppressing the operation of trading stamp exchanges. Some of these
instances follow:

(aa) In May of 1962, Robert W. Sweet of counsel to respondent,
authorized its local counsel to join Texas Gold Stamp Company in an
action to enjoin an unauthorized use in Raymondville, Texas (CX
312; Stip. 49;: CPF 82; RPF 165).

(bb) In December of 1961, Peter A. Cooper, attorney for respond-
ent, wrote United Trading Stamp Company requesting that com-
pany to have their licensee, Sponangles Mobile Service, ciscontinue
redeeming S&H stamps (see CPF 89). Shortly thereafter United
Trading Stamp Company responded that they were investigating, and
that they would take the necessary steps if they found evidence of
improper redemption. Theyv dlso assured respondent of their continued
cooperation in matters of this type (CX 313-316; Stip. 50). The gaso-
line station ceased redeeming S&H stamps (CX 317; RCPF CPF 89).

(cc) The attorney for Quality Stamp Company in June 1961 noti-
fied respondent’s general counsel of an advertisement in an East
Memphis, Tennessee, paper by Warren Wooley offering to exchange
stamps. Quality’s counsel requested assistance in the form of explain-
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ing the theory of respondent’s actions against such exchanges (CPF
81). Respondent’s counsel shortly thereafter warned Wooley to cease’
his activity and suggested to Quality Stamp Company’s counsel that
they coordinate their activity with S&H to avoid a multiplicity of
suits, if action were required. Some time later, local counsel for respond-
ent in Tennessee talked with Quality’s counsel and with counsel for
Top Value. Top Value’s counsel said that he would have no ebjection
to respondent’s joining his action, but that Quality Stamps would not
do so because of other matters making it preferable for them not to
litigate. Top Value also requested assistance in securing evidence
against Wooley. Wooley later gave up its trading stamp exchange
business just as Top Value counsel was about to start a proceeding for
an injunction (CX 818-325; Stip. 51).

(dd) In April 1959, respondent’s counsel instructed a local official
to speak to Karbe’s Supermarkets in Joplin. Missouri, hecause Top
Value's general counsel had advised him that Karbe’s was exchanging
Top Value for S&H stamps. Respondent’s counsel said Le had agreed
to do all possible to stop the practice. The local official reported that
Karbe’s agreed to discontinue the practice in accordance with the re-
quest of Top Value’s counsel (CX 826-327; Stip. 54; CPF 80; CCPF
RPF 168).

(ee) In September 1959, the general attorney for Top Value Enter-
prises, Ine., wrote respondent’s assistant general counsel that Kirk’s
Gift Shops in Dayton, Ohio, had ceased redeeming Top Value stamps
but were still accepting S&H and King Korn and that he thought
respondent would be interested in stopping the practice (CX 328;
Stip. 52). Respondent’s assistant general counsel replied with thanks
stating “we will follow up on this and stop the practice to which you
refer” (CX 829). This matter was then referrved to outside general
counse] to handle (CX 330; Stip. 52; CPF 86).

(ff) In June of 1959, the Gold Bond manager in Denver, Colorado,
informed the Grand Junction office of respondent that Kirby Vacuum
Cleaner Company in Denver was accepting S&H stamps in lieu of
money and that Gold Bond had notified their counsel. The local branch
manager of respondent notified respondent’s vice president. Then re-
spondent’s assistant general counsel sent the matter to outside counsel
to handle “in their usual competent way” (CX 831, 882; Stip. 53: CPF
87). Outside counsel wrote Kirby’s and received assurances of discon-
tinnance. The local manager of respondent then rechecked Kirby’s and
found it in compliance (CX 831-339).
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(gg) In February of 1959, counsel for respondent were informed
by Triple S's attorney that Food Land, Inc., in TWorcester, Massachu-
Setts, was redeeming S&H and other brands of trading stamps.
Respondent’s counsel then wired Food Land to cease and, after receiv-
assurance of discontinuance, told the local manager to check to see that
Food Land had, in fact, ceased (CX 840-344; Stip. 55; Adm. 87; CPF
88).

(hh) In March of 1957, respondent was informed that Mayfair
Market in Red Bank, New Jersey, was accepting S&H stamps for
Yellow Stamps. In addition to notifying Mayfair Market to cease,
respondent notified Philadelphia Yellow Stamp Company that its
licensee, Siayfair, was improperly dealing in its stamps. Philadelphia
Yellow Trading Stamp Co. agreed that its licensee should discontinue
and so notified Mayfair Maricet. Mayfair needed further urging and
so respondent again requested Philadelphia Yellow Trading Stamp
Company to take action. Respondent subsequently received a letter
from the attorney for Yellow Stamps stating that they had again
written Mayfair Markets and agreed that trading stamp companies
should receem only their own stamps. The attorney for Vellow Stamp
thanled respondent’s counsel for advising of the instance and assured
respondent’s counsel of continued cooperation (CX 345-352; Adm. 88;
Stip. 59). Fellowing this exchange respondent instructed its Asbury
Park employee to recheck and report (CX 353 ; Stip. 59; CPF 83).

(i1) InMay of 1956, Mir. Collins, then a member of the firm of Casey,
Lane and Mittendorf as outside general counsel for respondent, ar-
ranged with counsel for United Trading Stamp Company and counsel
for Top Value to have respondent’s counse! in Oklahoma represent all
three companies in connection with unauthorized redemption of their
stamps by Open Front Food Market in Duncan, Oklahoma, (Stip. 60
Adm. 89; CX 854; CPF 84). Respondent checked and found that this
practice had been discontinued. In 1957 it started again. Counsel for
S&H requested counsel for United, whose licensee Open Front Food
Market had then become, to take steps to stop Open Front’s practice
of exchanging S&H stamps (CX 855-858). United’s counsel took the
action requested (CX 859).

(77) In October 1955, counsel for Community Stamp Company
asked respondent whether or not it would be interested in sharing legal
fees if Community decided “to go to bat” to prevent Baries of Saxon-
burg, Pennsylvania, from redeeming S&H and Community stamps.
Respondent turned the matter over to outside general counsel, who
wrote Baries to stop, thanked Community’s counsel for the informa-
tion, but reserved decision on whether or not to proceed jointly with
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Community. Comimunity’s counsel later wrote that Baries had dis-
continued (CX 360-363; Stip. 61). Apparently Baries started again,
because in March 1957, respondent’s outside counsel wrote to counsel
for Prudential Premium Company, whose licensee Baries was, to have
Baries cease their unlawful activity, because S&H was “under
considerable pressure from licensees in the Saxonburg area to do some-
thing about Baries * 7 Prudential’s counsel informed respond-
ent’s connsel that he had instructed Prudential to notify Baries to
stop (CX 364-366; Stip. 61; CPF 89).

(kk) In Januvary of 1960, an S&I zone manager notified the home
ofiice that R. Donosky, a pawnshop operator in Roswell, New Mexico,
was advertising that he would buy S&H and other stamps for $1.25
per book. The matter was referred through channels to outside general
counsel. General counsel wrote Donosky to cease and desist and also
wrote three other trading stamp companies Frontier, Gold Bond and
Scottie sending them a copy of his letter to Donosky. In sending the
letter to the other trading stamp companies, Mr. Joyce of outside gen-
eral counsel wrote: “TVe trust that you, too, will wish to take immedi-
ate steps to eliminate Mr. Donosky’s unlawful interference with your
trading stamp business.” (CX 372). The letter to Donosky and a sec-
ond registered letter were returned unclaimed. Gold Bond wrote that
it would look into the matter, and Frontier wrote Donosky to cease.
An attempt was then made to make contact with Donosky locally. This
resulted in securing information that the trafficking in S&H stamps
had ceased (CX 367a-386; Stip. 62; CPF 85; RCPF CPF 83).

c. Llespondent’s Publicity

Records from respondent demonstrate that in the two instances,
in evidence, publicity releases were widely distributed upon the suc-
cessful termination of injunction proceedings. The local publicity rep-
vesentative reperted with respect to an earlier release that he had kept
it plain and strictly to the facts but encouraged the city desk to do a
Little embroidering. The embroidering which resulted was that a tem-
porary injunction was described as permanent (CX 390). An attorney
for respondent with respect to & 1960 suit wrote outside general coun-
sel that the story of the recent success had gone cut over the Associated
Press wire and that a clipping service was picking up the story from
papers all over the country. The letter concluded :

This is what we were after and I am enclosing herewith a list of the news-
papers in which the article has appeared. I will retain the articles themselves, If
you need one tor local negotiations, I will resurrect it for you.

(CX 393.)
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H. Effects
(1) Effects Chargedinthe Complaint

a. According to the complaint the activity charged in each count
had specified effects.

b. In both counts one and two dealing respectively with the retailer
and the competitor phases of the alleged illegal activity, there were
common charges of effects produced. These included (a) tampering
with price structures, (b) restraining competition among retail mer-
chants, (c) creating a combination to limit competition, (d) depriving
the public of additional stamps which might otherwise be dispensed,
and (e) depriving retail merchants of the right to conduct their busi-
nesses and dispose of stamps as they saw fit. In addition, count two
aileged that competition among trading stamp cempanies had been
restrained. :

c. In count three, which deals with the trading stamp exchanges,
effects charged were: suppression of trading stamp exchanges to their
detriment and that of the public; denial to public of opportunity to
redeem stamps through persons other than respondent; and interfer-
ence with the right of the public to alienate their personal property.

d. Should we accept what appears to have been the original theory
cf complaint counsel that respondent is merely engaged in the sale of
stamps, it follows as amatter of logic alone that the price of the stamps
15 fixed so the stamp price structure is tampered with; competition
among retail merchants in stamps is restrained ; the public is deprived
of getting additional stamps: and retailers arve deprived of dispensing
additional stamps. However, as heretofore pointed out, there is not
involved here a sale of stamps. To the contrary, a promotional scheme
liaving many interdependent facets is involved. Hence, we cannot
merely draw a conclusion that certain results have occurred, but must
consider rather the economic and other proof adduced.

e. Similariy, with respect to count three, complaint counsel assumes
that there can be no valid retention of title to the stamps in respondent.
If this be the case, it again logically follows that trading stamp ex-
changes are unreasonably suppressed and the public is deprived of
rights to alienate and to redeem stamps as they see fit. As we have seen,
however, there is really no question of title passage at all. What ¢s sold
is a duty to perform under the conditions specified in respondent’s
contract with its licensees. Since, howerer, evidence was adduced, on
the effects charged, we shall describe what was established.
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(2) Effects Established
a. Price Structure Effects

(i) Evidence established a number of facts relating to the price
structure. Stamps are described as a cash discount by respondent. The
number of stamps by contract is restricted to one for each 10 cents of
purchase price. Thus there results a business restriction on this cash
discount (see Tr. 5009).

(ii) In the cash only states redemption must be made in cash (CX
414), and in the 16 cash option states it may be demanded in cash.

(iii) On the other hand, there is no direct restriction on any other
tvpe of discount or on the price that the respondent’s licensee may
charge for the merchandise sold and with which the stamps are issued.
From an accounting or economic point of view, it may be said that the
stamps are not part of the cost of sales of the merchandise but rather
part of the overhead of the business. From the point of view of the
consumer, however, the stamps are part of the package of rights that
he is entitled to receive for his purchase price. Any restriction on the
number he receives pro fanto has an effect in the nature of a partial price
restriction (see CPF 47 and references there cited, RCPFCPF 47,48
RPF 78-86, 88-89, 92-98). The impact of respondent’s practices is sig-
nificant particularly in the food retailing field (see RCPF CPF 43
and references there cited). There, in addition, price and quality com-
petition had declined (Tr.4053,6431).

(iv) Evidence on the behavior of stamp competition, moreover,
established that price cutting was one of the competitive responses to
the original issuance of stamps. This again points in the direction that
a restriction on the giving of stamps may affect the price of the com-
petitor of the stamp issuing retailer and thus the price offers in the
market (Tr. 2096-97, 3101-03; CX 196-8). One may accordingly con-
clude that the restrictions on the number of stamps to be issued may
affect in some measure price behavior.

Turning now to the retail competitors.

b. Effects on Retailer Competition

(i) Perhaps the best evidence of the effect of the limitations by re-
spondent on the number of stamps to be issued by licensees comes from
the situations in which one retailer complained about another retailer’s
practice of issuing more than the required number of stamps. The sig-
nificant number of such complaints compels the conclusion that the
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issuance of more than the prescribed number has a real impact on com-
petitors. Hence, requiring competitors to cease has a clearly restrictive
effect (see Appendix A).

(ii) This same evidence demonstrates that respondent’s network
of some 70,000 licensees constitutes a combination to prevent viola-
tion of its agreements on the use of stamps. All licensees are bound by
the same restrictions, and complaints of one retailer are received by
respondent against another retailer with varying results (see Appen-
dix A). Of necessity this activity of retail licensees has its impact on
the customers of the retailers complained against.

(ii1) In addition, retailers may use extra stamping as a competitive
device (see CPF 53-4).

c. Effect on the Public

If a retailer is prevented from issuing double or multiple stamps
by respondent, it follows that his customers likewise are deprived
pro tanto, of the number he might otherwise have issued to them. No
proof was required to establish this self-evident fact (see, however,
CPF 52).

d. Effect on Freedom of Retailers

Similarly it follows that retailers who agree with respondent not
to issue more than one stamp for each ten cents of purchase price are
not free to issue more. Their right of decision as to whether or not
to issue multiple stamps as a promotional device is thus curtailed even
though some retailers feel they are in a better position to determine
how to use stamps to compete than is respondent (see Tr. 3198; CPF
56-58). Passing now to the competing trading stamp companies the
effect 1s not as clear.

e. Effect on Competitor Trading Stamp Companies

In October 1953 in Denver, Colorado, there was a trading stamp
war and, after the Better Business Bureau and others became dis-
turbed, the trading stamp companies issuing stamps there (including
respondent) agreed that only one stamp would be issued with each
ten cents of purchase price (CX 147, 148a~b; Stip. 30, Adm. 15-22).
This clearly placed a restraint on each of the participants to the agree-
ment to prevent their permitting issuance of more than one stamp for
each ten cents of purchase price and thus restrained competition among
them to that extent. It also affected their licensees and the licensees’ cus-
tomers. This Denver situation had a substantial impact on retailers and
on trading stamp companies. The possibility of escalated stamping
was thereafter used as a horrible example to seek to secure cooperation
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to prevent similar stamp wars (see CX 149; Adm. 45-48). It was,
however, not effective to restrain all competition among stamp com-
panies and, in fact, at least one company representative testified
to a policy of encouraging multiple stamping. The agreement in Den-
ver had an immediate effect, however, in that area on trading stamp
company competition and had a restraining influence against per-
mitting unlimited stamp wars in other areas. To this extent, competi-
tion among trading stamp companies was restrained. We pass now
to effects charged in the third count relating to trading stamp
exchanges.

f. Suppression of Trading Stamp Exchanges

(i) Admittedly respondent took all possible steps to prevent its
trading stamps from being handled by trading stamp exchanges. Since
respondent is the largest trading stamp company this, of necessity,
substantially reduced the volume of the trading stamp exchange (sece
Tr. 1886).

(ii) When respondent joined forces with another stamp company,
as the evidence indicated it did in a few cases, we may infer that the
reduction in volume of the exchange was even more substantial. In one
instance, respondent’s counsel sought cooperation of other stamp
companies to prevent their stamps from being used. That etfort was
abortive, because the exchange went out of business before other stamp
companies came into the action.

(iii) In any event, in the numerous cases where respondent did
succeed in preventing a trading stamp exchange from trafficking in
its stamps we may infer that the exchange lost volume and that ifs
customers could no longer use its services to buy, sell or exchange
S&H stamps. Of necessity, consumers having S&H stamps wounld then,
and to that extent, be limited in the use to which they could put such
stamps. If they could not sell or exchange S&H stamps, they could
only use them to secure the merchandise made available by respondent.
This clearly presented less of a choice to the stamp collector than she
would have had if she could have used the stamps as currency anywhere
she chose (Tr. 2476-2638).

(iv) Today there is a large migratory population collecting stamps
in one area that cannot be used in another area. There is also prevalent
a number of different stamps that are collected by consumers because
of the convenience of the shops dispensing them. Hence consumers are
placed at a disadvantage if they cannot exchange such incidentally
collected stamps for others (see CPF 90-93).

TWe consider now the reasons for our decision.
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Reasons for Decision

At the outset we must consider two distinct problems. The first
problem is the inherent reasonableness of the trading stamp system.
If it is an inherently reasonable contract provision to require that
stamps be issued on a one for 10 cents of purchase price basis and be
redeemed only by the original customer who surrenders them to the
trading stamp company, then respondent’s actions in enforcing its re-
quirement, even by cancelling the license of a retailer who fails to com-
ply and by suing a trading stamp exchange that interferes with its
contract, would also seem inherently reasonable. The second problem
involves utilizing the assistance of competing retail licensees and of
competing stamp companies to enforce its contracts. When respondent
goes bevond its right itself to enforce its contract and utilizes either its
competitors or competing retailers to assist it in enforcing such con-
tracts, a different legal consequence obtains. Even though respondent
has a legal right to take action by itself, its activity in combining with
others to enforce its contracts, with the result that competition in the
retail line between its licensees is adversely affected, tends to create an
illegal combination.* '

1. The Legality of the Contract Provisions

Dealing with the first problem, the inherent reasonableness of the
trading stamp business, we find there is no charge that the operation of
the business is illegal. Complaint counsel’s fire is concentrated on two
incidents of the business: the one stamp for 10 cents of purchase price
requirement and the restriction on the use of stamps after the licensee
issues them to his customer.

Clearly there is ample precedent for prohibiting resale price fixing
of commodities after their sale.’

Restraining the subsequent use of a commodity has likewise long
been held unreasonable.”

Complaint counsel would have this restrictive resale doctrine applied
to the sale of respondent’s services, among other reasons: because the
services are paid for in advance in accordance with the number of
stamps issued to the licensee for distribution to his customers and
because no taxes are paid by respondent on stamps in the hands of
licensees and stolen stamps are not replaced.

+ United States v. General Motors Corp., 384 U.8. 127 (1966).

5 Dr. Miles Medical Co. v. John D. Park & Sons, 220 U.S. 373 (1911) ; Dayco Corp. v.
FTC, 362 F. 24 180 (6 Cir, 1966) ; Dayco Corp., Docket No. 7604, order dated Ocober 27,
1946,

¢ Straus v. Victor Talking Machine Co., 243 U.S. 490 (1917).
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Application of the restrictive resale doctrine despite the flexible con-
cept of Section 5 of the Federal Trade Commission Act approved by
the United States Supreme Court,” constitutes an oversimplification.
Respondent, in fact, sells a promotional service to its licensees. This
service is more than the issuance of stamps that can be redeemed for
merchandise. It consists of the organization in each trading avea of a
family of merchants who are franchised to issue S&H trading
stamps and who collectively and in most cases noncompetitively sup-
ply a customer with an easily accumulated amount of trading stamps.
The number given with each purchase is calculated to induce the cus-
tomer to return to the stamp issuing licensee and, considering other
members of the family of merchants available, to permit the customer
to accumulate enough stamps to make redemption within a sufliciently
short time to maintain the customer’s intevest. The service also includes
promotional national advertising by S&H and lecal advertising of the
family of merchants. This system, to be wholly effective for the licensee,
requires both a restriction on the number of stamps to be issued by each
licensee to a customer and a restriction against the trading of S&H
stamps by the customer. If the number of stamps given by a particu-
far licensee is too great, two consequences would appear likely to occur.
First, the licensee’s costs might become too high and he might discon-
tinue the service; and second. the customer might expect more stamps
from otler stores and might become disenchanted if she does not get
them. It stamps can be traded, the attraction of the customer to a
licensee’s store caused by the issuance of S&H stamps is destroyed.

he customer can trade anywhere and exchange other stamps for
S&H. Thus the licensee does not get what he pavs for.

Respondent’s promotional scheme is set up to take advantage of the
family-of-merchants concept. Its contract to supply merchandise to
the licensee’s customer has been held properly restricted to the original
customer under the laws of the states in which it operates. Moreover,
such restrictions are, in the opinion of respondent’s experts, essential
to the continuation of its business.®

In the issuance of its complaint, the Commission took pains not to
attack the trading stamp business as such. In fact, in 1957 it specifically
declined, after investigation, to issuc complaints against the trading
stamp industry.” Hence, to the extent that the limitations on the numn-

TETC v, Brown Shoe, 384 T.8. 316 (1966) : Atlantic Refining Co. v. FIC, 381 T.8. 357
(1565

Spervy & Hutehinson Co. v Ranee, 410 D, 20 8§59 (Okla. Sup. Ct. 19630, cert. denied
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ber of stamps to be issued by its licensees and on the use to which the
stamps may be put are essential to carry out the underlying concept of
the trading stamp business, the Commission has decided as a policy
matter not to attack such limitations.

On the other hand, respondent’s protestations concerning the neces-
sity for the 1-10 limitation are not reflected in the vigor of its enforce-
ment. Some 20 percent of its stamps ave used in multiple stamping. In
addition, respondent provides lower costs to the larger users of its
stamp service and thus tempts them to issue multiple stamps because
“the cost to them is less than that to their smaller rivals. However, the
complaint nowhere charges the differing treatment of its licensees as an
unfair trade practice. Hence we disregard such proof of discrimination.

Similarly, respondent makes no attempt to prevent noncommercial
exchanges of stamps among housewives but limits its legal actions to
prevent commercial trading stamp exchanges from- dealing in its
stamps. Respondent argues that this nonenforcement is due to the
impracticality of policing over-the-back-fence swaps. At the same
time, it does not number its stamps. as the initial prerequisite for keep-
ing track of them, or place on their face a statement that they ave not
transferable.

It would thus appear that respondent does not enforce fully either
the 1-10 limitation or the nontransferability of the stamps.

Respondent takes the position that it must retain the right to en-
force these provisions even though in practice it limits enforcement ot
the 1-10 provisions of its contract principally to cases where effective
competition of other stamp companies is not present. It applies the non-
transferability provision only to those cases where someone seeks to
aain a commercial advantage from buying. selling or exchanging its
stamps.

Despite these infirmities in respondent’s theory of necessity, and be-
cause of the respect in which we hold the very recent decision of the
Supreme Court of Ollahoma that specifically passed on the problem of
the legality of S&H contract and on their reasonableness under the
antitrust laws.?® we are inclined to follow that court and the decisions of
other courts cited by it.

Quite apart from the decisions of State courts upholding respond-
ent’s position. it is very clear that what complaint counsel desires here
is that respondent be vequired to do more than it agreed to do. Respond-
ent agrees with its licensees, in addition to supplying advertising and

wperry & Hutchinson v. Rance, 410 P, 2d 839 (Okla. Sup. Ct. 1965). cert. denicd 352
U.S. 945 (1965).
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other promotional services, to make redemption of its stamps under
specified circumstances. The specified circumstances in its agreement
are that the stamps be issued 1 to each 10 cents of purchase price and
that the person to whom the stamps are issued by the licensee make
the redemption. These stipulations are descriptive of the service offered.
S&H sells this service as a means of bringing customers into the li-
censee’s store. To require respondent to permit a licensee to issue stamps
at will and to redeem stamps from a person other than the licensee’s
customer clearly calls upon respondent to reform its contract and
removes the very incentive for the customer to go to the licensee's store.
This the respondent should not be vequired to do. Clearly this would be
detrimental to respondent’s Jegitimate husiness interest in preserving
its promotional scheme. Section 5 of the Federal Trade Commission
Act does not empower the Commission to exercise its powers solely
for convenience of consumers—onlv to prevent unfair acts and
Practices.

Accordingly, we conclude that the limitations on the number of
stamps to he issued and the restrictions on their subsequent use are
yeasonabie provisions delimiting the obligations that respondent un-
dertakes by its contracts. Consequently. such limitations ave not unrea-
sonable restraints under the Sherman Act nor unfair acts and practices
in violation of Section 5 of the Federal Trade Commission Act.'*

2. The llleyality of the Combinations

Dealing with the second problem, the effect of combination. we find
that respondent utilized its network of retailers under contract to it
as a means of enforcing its vestrictions. In a significant number of cases
it took action to prevent one retailer from issuing more than the re-
quired number of stamps at the instance and request of a competing re-
tailer with the resnlt that such action might substantially lessen com-
petition between the two. Whatever are respondent’s rights to act
alone to enforee its contracts, when it acts with others to enforce such
rights competition hetween such retailers is restrained. Such action
tends to become @ combination in unreasonable restraint of trade and
thus violates Section 5 of the Federal Trade Commission Act.*®

The evidence establishes an express agreement to enforee the 1-10
rule. in Denver, Colorado, in 1953, hetween respondent and a humber
of other trading stamp companies. While it has not been established

1 Nattei of Cairvel, Docket No, $574: White Motors Co. v, United States, 372 T.8. 253,

2700 (19638) 3 Bank of Utal v. Commercial Security Banl, 369 F. 24 19 (10 Cir. 1966).

2 mted Stutes v. General Motors Corp., 384 U.S. 127 (1966) ; United States v. Parke,
Davis & Co., 362 T.S. 29, 48-44 (1960) : FTC v. Beech-Nut Packing Co., 257 U.S. 441, 453
(192: ’)
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that this 1-10 system or the similarity in contracts among the major
stamp companies was otherwise a matter of agreement, there have
been a few instances in which Gold Bond. and perhaps Gold Strike,
acted to assist vespondent in the enforcement of the 1-10 Program.
Moreover, it was common knowledge that similar provisions existed
n the stamp company centracts. Respondent’s activity in aceepting
assistance from competitiors and in reporting back the results. even
though in all cases such results did not persist. was a knowing restraint
of the competition between the Heensees of a competing trading stamp
company and those of respondent. This. too, clearly may become an
unreasonable restraint of trade in violation of Section 5 of the Federal
Trade Commission Act.!s

Even in the opinion of respondent’s vice president some of respond-
ent’s activity about trading stamp exchanges was mproper (Tr. 5675-
75, 5688). There were a substantial number of instances (see finding
G(4)b iv (2a)-(ji)) of active collaboration, between respondent and
one or more other trading stamp companies, to prevent trading stamp
exchanges from trading in S&H stamps and presumably in the stamps
of the other trading stamp companies concerned. These acts constituted
at least ud hoc vestrictive agreements among competitors and constitu-
ted unfair acts and practices within the meaning of Section 5 of the
Federal Trade Commission Act. Since respondent expects to act on
some such communications in the future, an order, to which we now
turn, seenis necessary.
8. The ider

We conclude that there should be no order issued precluding re-
spondent from continuing to issue and to enforce its comtract provi-
sions that form the structure of its business. These provisions are rea-
sonably necessary for the success of the promotional scheme of the
trading stamp industry. That scheme has not been attacked by the
Commission. However, the evidence ™ shows that respondent collabo-

BETC v, Cement Institute, 833 U.S. 683 (10946).
in considering the evidenes adduced, the bearing examiner gave little weight to the
general denials of agreements made by respondent’s officials in the light of the specitic
instances of colinhoration indicated by the contemporary records, particularly since. at
Teaxt in the case of Bixby, respondent made no attempt to secure an explanation of specifies,
On the other hand. the hearing examiner was impressed with the candor of respondent’s
officials and with their experience in the trading stamp business. Thus, he credited thejr
opinion of the effccts which would flow from a change in requirements, des
mony of individnal consumers or trading stamp operators that might e reg rded, at first

glance, as conflicting.
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rated with competing stamp companies to some extent and collaborated
to a greater extent with its licensees. These activities transcend re-
spondent’s right to enforce its contracts and may constitute a substan-
tive illegal restraint of trade if not prevented because of the structure
of the trading stamp industry. Hence a cease and desist order against
such practices seems appropriate.

CONCLTUSIONS

1. Respondent is subject to the jurisdiction of the Federal Trade
Commission. The acts and practices cited in the foregoing findings
have taken place in commerce, as “commerce™ is defined in the Federal
Trade Commission Act.

2. Respondent is engaged in selling an integrated promoticnal serv-
ice to its licensees.

3. Placing restrictions on the number of stamps to be issued for each
unit of purchase price and preventing transfer of such stamps are
restraints reasonably ancillary to the sale of such promotional service;
they are, in fact, merely descriptive of the limits of such service.

4. Respondent’s action, insofar as it took place without collusion
with others in enforcing its rights under such contracts and in prevent-
ing trafficking in its stamps by persons to whom such stamps were not
1sued, is not in unreascnable restraint of trade or an unfair trade
practice.

5. Respondent’s action in seeking or utilizing the assistance of its
retail licensees or other stamp companies to prevent the issuance of
more that the prescribed number of stamps, constitutes a combination
that may result in a substantial restraint on competition. It is thus an
unfair trade practice.

6. Respondent’s action in agreeing with other stamp companies in
Denver, Colorado, in 1953. not to permit its licensees to issue more than
one stamp for each 10 cents of purchase price prevented competition
among retailers licensed by it and by the other trading stamp -com-
panies that were parties to such agreement. It was thus an agreement
in unreasonable restraint of trade and an unfair trade practice.

7. Respondent’s actions in seeking or utilizing the assistance of
other trading stamp companies to prevent the traflicking by persons
to whom its stamps were not issued, in accordance with its contracts
with its licensees. constituted combinations in unreasonable restraint of
trade and unfair trade practices.
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8. It has not Leen demonstrated that respondent’s actions have been
surely discontinued and will not be repeated unless a cease and desist
order is issued. ‘

9. An order in the form set forth below should issue.

ORDER

1t is ordered, That respondent, The Sperry and Hutchinson Com-
pany, its officers, agents, representatives, and employvees, directly or
through any corporate or other device. in connection with the distrilu-
tion and/or redemption of trading stamps in commerce, as “commerce”
is defined in the Federal Trade Commission Act, do forthwith cease
and desizt from:

1. Combining, conspiring, or otherwise knowingly acting in
concert with any other person to cause any retailer not to digpense
stamps in excess of any specified ratio of the number of stamps
to total retail price of goods and/or services purchased in connec-
tion with which such stamps are dispensed.

2. Communicating in any way with any other trading stamp
company, or acting in any way in response to any communication
from any trading stamp company with respect to the ratio of the
number of stamps to total retail price of goods and/or services
purchased which ratio is used by any retailer in connection with
the dispensing of stamps. '

3. Combining or conspiring with, or soliciting concerted action
from, any other trading stamp company to prevent redemption
of trading stamps or the operation of a trading stamp exchange.’

4. Communicating in any way with any other trading stamp
company or acting in any way in responsge to anyv communication
from any trading stamp company with respect to preventing the
cperation of any trading stamp exchange or the free and open
redemption of trading stamps by any person.

Itis further ordered. That the respondent, The Sperry and Hutchin-
son Company, within sixty (60) davs after the effective date of this
order, shall notify in writing all of its sales employees, sales repre-
sentatives, and licensees of the provisions of this cease and desist order.

33 Sew Tr. 5688,



1151

CO.

AND HUTCHINSON

SPERRY

THE

ix A

Append

1099

VU oSty
dogs 07 POL) YICWI M

a0 e dogs
) payse pouoipd g
“do)s 03
Lsdogs onsmap,, yoop 1138
SOIUTRINULPUOISTD
FAUIRSE Mj0IM NS
“dojs 01 aspuoad p ooy
*A\=d 1o poqres daa ssayg

AR Y Y
J-—-MTQOT /M
Fuow puy e o T dTA

THYPSIA doy Pt
“d0ls 07 7, wnaase P oay]
WHSEA
SNUTHOISIP o poitify

P

SUODSID 0] DA} — POISTy
‘Aprdo)s o) quaia

ST PTG - POISTy

TPOHSEN

OIS 0 PAaYSY—PISEy

pue qurepduion  paApnagg

[9AUTD 07 L],

1egy 7 Hundw

MO oY

‘‘‘‘‘‘ HYS |77 77 pongg qu
0D
WL Y POOLL A0 M R F B -
TTTTTrTTmememes SO0 |TTTTTRINGL pue oggnocy [Tt 11%8
d
orppadng uojBunsey |- Burduie)g apqnogg |- IR
Wpuay |- A duweyg oqnogp |- JINS "
‘uodnon
o) [a sdures a7 T
M AR |7 sdaeg ojnog [t s |
B D 1o scuwg ooy | s '
st g apqnogg
....... IR |77 roargoaon g, oy RS |
.................. LS
Tt fo;
...... RS
‘‘‘‘‘ Tys B ECE LR R
...... 1Has - Hudwiegg vpgnog)
nys [ suyorp -0 Aurdeg opgnogy S(0ATIY AL
s RIN) ._..; wgas [ shndwnngyg apgnogg
,,,,, Hys “maadoog Bury |7 s Aude)g wgquogg
...... 10YS 7777 7T aannLadng Myo [REECY AR TE

yajaug

NI S0}
JOHEIY P10

jsuLdng 8,905

BITRAY

‘‘‘‘‘‘‘ Wy
RSN T
REAHN
o NOSPON

LON SHofix
RILIBAYS
) S0acg rosary,

Aty Aopidig
131

Apim

TEDABIN M CBL) D) LA

iy

TN

REIETS) ’ It

)

Aupnyepiwon

1908
049, 04
a9k
14

19,
19/08/01

“fr 0)
19/01/11

£0./0
21N
19/

UUTLBEONV ALSNIVOV MW VLAY INO A4 SLNTVILIINGD

NO NOLLDV 1I¥S- "V NTANM AV

L] S UAOISIAT

TTauny oSty

TR fuopazeg g
RUA

fastp D) pue Sy

Pt e pue edin

010,)

OPLIO0,)




FEDERAL TRADE COMMISSION DECISIONS

1152

73 F.T.C.

Appendix A

BGLYE "L

"R CUAMOEIMO

p BANCGEOIUTHYIV LY DS

U8 JAA NGB A A T WUON fTT T S sl teeog AL IR HATE |9¢ X1 €1 XO
dday :v B ool di) (D
0 GO POMIES AD[[OM
“uayy A0 S)EPd PUe p,juon ~dutiy poddots “Cjueunud i N
sdwegs .;1:_:. et pajuieon o aad jon .::E, dv | ¢g1y ST OGRE AL TNOSo) TR 2; XD | l...........:.:_:n.u _o._wt:
PR EER A0 1T 15/0g/o1 j0 st pacddets | op T S8R L TWOS[OA “L19- X H ,_Rv.“__..v,wm,u_._
S AdD TS AR [T TTUMOUS ON | Gag [ R L-uRSe L CWOSI0] |77 69e- 206 XL fLal-bal N “anipruguing) put Lngsies
aedar L b ey cheraar] Ny | s . .
dd dUup) @ 10§ PINUNVONSIG | 414 °L-b | LE SR AL fUOSI0 X RS XD | s, tidser
2R A2 GbRY Ll . JApuD1A
RTIH) __E::..._.._ HOSPON TR Umot o paddogs Appnmodan g, | o2g s :lhcmn.bﬁm NP HURRER ] VJ._ :,,_:_ X J uAaoua v
166 dedl) ’ xx VILXA ¢
HERP R .::::.:_:_3 Surpow powre)y | Tt HMOLS JON ¢ | T GO-GiNE L T0s[0) AN foppund
Ulod
UAEAO ::_:E S onuruossp o) paady | ¢ vo | K968 "L WOS|00) RIS pue vdaeg,
X Oe-ee AdO R AdU | e oo emae ene Nl eh R o N | ey ¢ N
S A BULMO[O] Ol UReSR dn popaegg |7 TenRppuoosip o) poasy | oee Sre ey GB0OL UL STV CrIosjog |” 2y f0I04sMmE
) I8 WY g A dD A
AP panupluoastp  puepaing "Ri6G N .
y gm paqupsap  uoracduio;) 24 i S92 L T PARMPOO g mm., “9Sped 0nL 06 X0 | SNSRI COUIMTL
1068
108 D) SPS-ES A ‘uos —G6G8E AT, WOS10,] 1GL0E B .
SIRIOL B JUREE) POLISLD :c::.x::oo 18 7% SHE08 AL, CHOSI I |7 TagY ‘Yag-ebe 001 ‘6868 XD 77T TA At
LG 0% o.,:..m.;m xXd .
D BUISIEADPE PO[DUBD 0PI 0g 17 oS0 op U-R 06T eR-08 XD [T RA ojoutoy
66 Ad D) 08
08 AAH ULV WAU(] u.:J.M: 5] ~R10 $29-8F8 XU ‘€8P ‘81 B ,
ST WAL(] JO dUO sodoog Supy [Tt apupaseay | gg | S GERE BERE AL WOS[Of | b ‘BLTLLUCLY PR 061 XD TTTTTTTT oprio(o)) Al
= el D) IR ald U ‘sdugs ganpoad ‘18% R .
SUIssp Os[R stM Aoy oWy gy 7T ADR postayy [T 61 Sromtooorege L, fojuia g, T QBT CLL69 CLU- wc XO 77T NI0X MON UDIMION
S "GEg L1Y L
1l d D 8 A pPRImsL uayy 4 |t poseod upeg | 9% Qi T S-P06E "L 0s10] XL 6T DLV ‘08P r.. X0 |7 ooy) s3,dg opriojo)H
. sug (e e g S g Ny | N
SS10A DY UL Ay UOAE IR MO PO 7T STeeposTan | ey T B R 1305 61 ‘4R 8 NO |77 0prI010))
S IRHUR 001U wupy dng SSOULM shpunu RquX OB

ponunuo) A AILLONY

LSNIVOY WarIVLAT N0 A SENIVIINOD NO NOIWLOY HYS—V XIANAJIIY



1153

Co.

D HUTCHINSON

-

Al

THE SPERRY

Appendix B

“UMBIP Ry
ST TANUMUOY 0 UIPPIIO] | -HIA WAIPIL 0 UOISSHUIS [ |~ """ uwng |- umouyun |o19/ele GppdezeN ‘along o .n.._:..:;w,_r.ﬁ
umBIp P
T TTTONUN U0 03 VOPPLAIOL | -YIa WHOPIL 0] HOISSIULR] |77 7777 nyg |t wmouytpn | Ke/eT/al 1) P09 ‘aro)g pdocr suepdey
e ‘soped
paddoyg |7 10SUNoN 03 pJay |- eduewyoxg dwwyg Swpuay, [T 272 A v wssery | oofor/e -uy sorp eduuvygaxyy dweyg duipely,
-paddoyg |- SUNOd (8901 0} pJOY |- eBuvyoxy duweyg Supeay, [Tt nv |~ Sumouqu) | oo/21/01 |77 fonery fsoumlg) ogbutyg
“doys vwuies £q ), ‘srpdiuopy ‘oaos
“““ [ISUNOD (820} 0 PIOY “goxd dwes ) euopmuy ST T Ty |t T T T uasou g | 1w/o6/1 AT PUT AL UMOIE-SIT ]
aduryaxs una SNV OIIASSTI
........ POSTIJOT UOISSTULID o} Auogne 1oj 4sanboy] coerettoossoetestuON | eforfe |osueyoxg dwwyg Suipul, suaedp
RO I e T i Adwr0)yy 09 paaajay |-T7 0T T sdweyg Bupwoopoy] [T Ty Tt T SUAG | @0/01/0 | 1R TR uogsurjung g Yo g suipray,
1901 By HITUTE ‘ e
I D 90Im [aSUNey) |*7TTT T ©osunod 03 pJoy |- edueyaxgy dweyg Juipeay, |0 nv 1ea0p A U0s APV | BO/IC/E {fosaer) footaang aBurydxgy v oy uyor
101991 : TACN ‘nwnwyn
A » D 90Im ANV 20118 0 PO |7 edunyaxg duweyg Supeagy, |0 n |- JoarsAuua g CAPY | p/2e/g  [-ng esuvyoxsy  duwivyg urumdngg
sotueduon
dwirgs jravaos Sug cLappmol uo pmded aavg “uno) “qododprig
-J0s0Iddl 9300M [OSUNOD |° 77 TADILIOYGE [820] 01 PJOY | umop se sdwun)§ "0dy APy » d018 1198 [ 150 10dospLgg "apy | sg/e/e f00) KUOMIL UIARS ‘SIPMO L UOJL,
‘SuXA, ‘orojuy
*9300M [ISUROY |77 PsSuno) 03 pouagay |*sdwe)g woopayr 09 pody [Tttt Hwys |- aodvuviy 1198 | 9¢/¢/11 Ung  YR0IANGD)  Jeul  sewunep
“£) A
“pojRd pAMTT T AN Y C[RD 03 POy | sduw)g-Sunudopoy |77 HAS |- wdvue g ISIAa LS | 68/98/9 put -y RRITHBYNTTAIRB GO (1Y g DRI
U8 yseo) SAPUEDIA pug TN
POIRII0Hou SI0AMBT "7 Psunoy) 03 Juog 10y sdwelg dutuwopay |7t TS [T SMON MiemoN APV | 8¢/gfaT NIeamoN ‘sioaruidng feacr poorn
pauwapat sduregs [IXg “euIoy
107991 JU9S SWAMBY punoy pue paddoyg |- sdue)g Jupuoapoy |- RS |- eakodwidy TIWS | v/ST9 “UINO STV QU018 POo $110300 [
0SpIy 2
.................. RiUEDIsY 10 POSURINGE SNoOT HIWS |TTTTTTTTTTIIMS | TTTTTTTTTUTTTTTADY | v9/86/6 S Tur fxnepocuy, 1018 “docr soqul
SN0 A noay TS £q uorpy Jurpdwon Jo aanyeN posn duweg Ao puepdon (] aonyd pur dweN

SUANWOLSND OL SUUSNUDIT Ad (1ANSSE SANV.LS

A0 HHASNVUL LNIAYY I OL NOLLOV LIPS XIUNITJIIV



FEDERAL TRADE COMMISSION DECISIONE

1154

73 F.T.C

ix B

Append

syl

J0

R {IHIBI ] .
ehe N [astinoy

t

U0 (D07

RO BYRRENCY LA RENERN INERTOAT IS BRI BAMY ]

g2 7§k Tpalapao Yoataayg

SAOUSY PINOM POl A0t} Y
“JA) 0D APTAL Jou e o
up o1 iy yEnoyy cdaogy targ st dad
osie Lpwaeddy sdw
HOFPUNLH PoJlDGg uuy Jo
(YT NLD) seftediuos diueys A
s pre Rl 1S

(4L ty)y) non
100 S ME] K0Sk MON

-1 pupli

(g2 dpdy)

“dogs o p
. doys 0 P

sl

11N "aApR ooy

BRSHESK
1O UOPIE[OTA O PUnof
TRUHS 1O JLYE POTRDHIT O

dols o) poasty
S dogs o) ooty

@iNe

1%
133 0% 9L

114
o8
153

N ]

XD
TTTTHIEC0R N
ST XD

Yhaot

CTTTTRIGRIE XD

....... [SEAeAY
TTYGEVEG NG
TTReE-Gve NT
Riaaa
TRG YT
....... Ve 1ee

..... R INTTRAL

PRI 1

fsaosiuy sorp

g Banue) pue

o pa e
©,) e uopdurpuin g
afuRaNa] 1V Y

ol
Wiy

pooy
..... CUTOUE] () "SIV MOTE POo, s BIN]
1 XNRPOGUYE, Mo o] soY

sy

RESITRd

I
A | uossiupy ’ SEMTHAL
! .

SN PLIYXGL

oaugd pue awieN

SUANOLST O

O NO O A QNIRRT RdIvy

QO MAARN VUL LNMANHL O NOLLDV Y& NTANGJIV



THE SPERRY AND HUTCHINSON CO. 1155

1099 Appendix C
Arvrexpix C

SOME OF THE FINDINGS ' TRGED BY RESPONDENT TO BE ESSENTIAL TO A
COMPREHENSION O ITS (’DPEP..-‘\'I"ION AND FOUND TO HAVE BELEN ESTADB-
LISHED BY PROOI TO THE EXTEXNT STATED ALTIIOUGH NOT NECESSARY
TO THE LIEARING EXAMINER'S INITIAL DECISION EXCEPT TO THE EXTEXNT
HERETOFORE FOUND

AL Unlike games, lotreries and other promotionul devices, S&H
trading stamps. issued in the manner 1)10\1(1@&1 for in'the Franchise
Agreement, involve no element of chance: the rate at which they ave
given is the same for each customer, and the merchandise for which
they may be 1-edeem(4d is made known to the stamp savers in advance
through the S&H catalogue and they may make such selection as they
please or, in the States where cash redemption is mandatory or op-
tional, take cagh at a predetermined rate per stamp {Collinsg R. H617-
5619: Phillips R. 7151-7152: Lee R. 4045—4046, CX 402, 403, 536;
¢ PI‘ RTPF9).
> Where it can, S&H licenses one of each type of merchant in a
szl'xomnng area, such as a grocer, a department storve. a drug-
sty a hardware merchant. a laundry. a cleaning and pressing es-
al hshmenf. and several gasoline service stations so as to cover, as
nearly as possible, the entive spectrum of merchandize necessary to
meet the houswife's ordinary needs (Rossi R. 4571, 5015-16). The
coneept is one of a family of mevchants able to serve the customer’s
buving needs. Customers of one thus have the opportunity to Jeal
with other members of the S&IT “family of merchants™ in order to
fill their books more quickly. Each S&IT licensee aids each other S&H
Hicensee in this wav by stimulating his customers to become their
customers. Recognition of this fact in overall marketing strategy has
long been central to S&H's operations. The “family of merchants”
concept has been, and iz, a major objective of the S&H marketing
program. Most other trading stamp companies have put less emphasis
on the development of broad families of mevchants nnd in conse-
uence, do not enjov as wide a coverage as S&H (Rossi R, 4871: Beem
R. 6068-6069; Lee R. 4177;: RX 924b; RPF 10).

A3. Another important aspect of the S&H promotional system is
the company’s general practice. followed from the inception of its
husiness, of licensing no more than one retailer in the same type of
business within a given marketing avea (ILee R. 4127; Rossi . 4874,

1No findings are made on the question of monopoly or on the litigation of respondent,
sinee these questions are clearly outside the scope of findings of fact under the pleadings.
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4887). This practice enhances the value of the S&H service to the re-
tailer for, if housewives want S&H stamps with, for example, the
groceries that they buy, they can get them only from the S&H
licensee and not from his competitor. If S&H stamps were also avail-
able through his competitor, the S&H licensee would lose. in large
measure, the promotional value for which he pays. The S&H trading
stamp gives him something unique with which to differentiate his
establishment from his competitors’ (Beem R. 6087-6088; RX 924b;
Rossi R. 4876; 4880-4881; McDonald R. 6386; RPF 12). However,
S&H licensees often compete (Appendix A).

A4. Historieally, S&H trading stamps have had their most wide-
spread use among small independent merchants, unable to afford
other types of sales promotion, which are available to their larger
competitors. Today, S&H services a number of large regional food
chains, but small independent retailers still make up the majority in
number of the company’s licensees (RX 924b, p. 7) ; thirty-five percent
of S&H’s sales are to small accounts such as service stations, hardware
stores, drugstores, dry cleaners and the like. In 1965 S&H served twice
as many independent food establishments (6.000) as it did chain food
outlets (3,000) (Rossi R. 5496: Beem R. 6493 ; RPF 14).

However, a substantial portion of the growth in the Company’s service rev-
entie during the post-war period has resulted from the adoption of its trading
stamp service by supermarket chaing, which have become an increasingly im-
portant factor in food distribution during this period. Each of the 12 licensees
accounting for more than one percent of the Company's service revenue in
1965 was a supermarket chain. These 12 chains accounted for approximately
one-third of the Company’s 1965 service revenue, with no one of them repre-
senting more than 7.59 of service revenue. (RX 924, p. 7.) (CCPF RPF 14.)

A5, S&IH invests in a continuing advertising and publicity program
designed to interest consumers in saving S&H stamps and. hence. in
patronizing S&H licensees. (Beem R. 6090.) The program is both
national and local in scope. It has also published a special Sunday
supplement which reviewed the history and described the present scope
of the company’s business. Locally, the company engages in coopera-
tive newspaper advertising with its licensees and in-store displays
(Rossi R. 4956-4957; MceDonald R. 6384: RPF 15).

A6. The S&H catalogue which is reissued each year also plays a
major role in the S&H advertising program (CX 402, 403, 586). The
S&H catalogue is Lelieved to be the largest catalogue printing in the
nation. Tt 1s anticipated that in 1966 through its licensees S&H will
distribute to consumers throughout the United States some 33 million
catalogues. The printing cost alone exceeds $6 million (Rossi R. 4955
RPF 16).
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AT, Through its present catalogue S&IH offers to stamp savers a
selection of 2001 items of redemption merchandise (CX 586, Thorp R.
5696, 5702). This compares with the 400 items of ten years ago.

A8. The retail value of the redemption merchandise given to the
stamp saver is approximately $3.00 per book of 1200 trading stamps.
(RPF 35.)

A9. The average redemption by the S&H stamp saver is for 214
books (Rossi R. 5106; RX 924b, p. 8).

On the basis of the current catalogue (CX 586) which lists 2001
items, the number and percentage of all items which may be secured
for varying numbers of S&H stamp books is as follows:

Percent of total
No. of hooks No. of items No. of items

1o e 223 11. 14
1Y 4 e 526 . 26. 29
134 623 31. 14
il 800 39. 99
B e 1095 54. 47
4o e 1312 65. 59
B e 1441 72. 04

(RPF 38)
(The number of items is cumulative, 7.e. a person with 1 book can secure 223
items, a person with 134 books can secure these plus 303 more or a total of 526

[see CCPF RPF 38].)

A10. Three States, Wisconsin, Wyoming and Washington, directly
or indirectly outlaw redemption in merchandise (Collins R. 5567,
5570; Rossi R. 4897; CX 414). In each of those States, S&H pays 124
mills per stamp or $2.00 per book. The redemption rate in those States
is much lower than it is elsewhere in the country (Beem R. 6138). One
reason for the lower rate of redemption is that respondent does not
promote cash redemptions (Tr. 5082-3; CCPF RPF 52).

All. The S&I licensee pays the company an amount based upon the
number of stamps delivered to him (Rossi R. 4888; CX 11),
(RPF 58.)

A12. Since S&H has been in business for 70 years and stands ready
to redeem all of the trading stamps that it has ever issued, the com-
pany is unable to determine with absolute certainty the percentage
which will ultimately be presented for redemption (RX 924b, p. 8),
but on the basis of 70 years’ experience, S&H estimates that 95% of
all stamps issued by it will ultimately be redeemed (Rossi R. 4958;
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Beem R. 6136-6137; CX 399a, b RX 924b, p. 8), and for more than
40 years the company has kept its financial records. filed its income
tax returns and maintained a liability account on that basis (RX
924b, pp. 25, 27). The liability account covers not only the cost of
purchasing but also the cost of delivering the redemption merchandise
(RX 924b; Rossi R. 5204-5205; RPF 59; see, however, CX 444 for
the actual experience CCPF RPF 59).

A13. Unredeemed stamps do not represent a “windfall” to S&H.
Competition requires the company to pass on fo its stamp savers and
to its licensees the savings represented by the unredeemed stamps
(Been R. 6215; RPF 61).

The extent of competitive pressures on respondent must be weighed
in the light of its prominent (39-409%) share in the business, the fact
that it is much larger (3 times) than its nearest competitor and the
fact that six companies have 87% of the total national business (see
CX 4 i camera: Tr. 1337-41).

AlL Years ago S&H engaged in an additional method of redeem-
ing merchandise, described as the C&I Plan. meaning “cash and
merchandise” (Rossi R. 4966-4967). Under this system the stamp
saver was offered the alternative of redeeming through S&I or of
taking complete books of S&H stamps to an S&H merchant-licensee
and redeeming the stamps for an article out of that merchant’s stock
of goods (Rossi R. 4967) or for $2.00 in cash from the merchant
(Rossi R. 4968). The stamp books could also be used as a down pay-
ment on merchandise purchased from the merchant (Rossi R. 4968).
The merchant-licensee engaging in the C&M Plan was then reimbursed
by S&H. The rate of reimbursement ranged from %2.00 (Caplan R.
2834, 2914: Freeman R. 2755) to $2.25 to §2.50 (Rossi R. 4068-4969).
S&H gave up the C&M Plan (Rossi R. 4970) because S&H could
give the stamp saver better values in merchandise (Rossi R. 4971).
This resulted from the ability of S&I to eliminate middlemen’s pro-
fits and to buy merchandise at lower prices: the elimination of the
profit that the merchant-licensee made on the redemption merchandise
that he provided in his store: and the economies effected by S&IH in
the operation of its redemption system (Rossi R. 4970). In addition,
the retail merchant did not have the same concern as S&H for the
future of the trading stamp business; his interest was in making a
profit. on the merchandise he offered for redemption (Rossi R. 4072).
Since the company began phasing out the C&M Plan it has invested
millions in expanding its merchandise distribution system to serve
stamp savers, building hundreds of new Redemption Centers and ex-
panding its merchandise line (Rossi R. 49114617, 4019-4920, 4922
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4923, 4948, 4950; Thorp R. 5696; RX 924D, pp. 11,25 ; RPF 63, 64; see
CCPF RPF 63,64).

A15. It is the policy of S&H that its trading stamps be issued by its
licensees at the rate of one for each 10 cents paid in cash or within a
normal discount period (Rossi R. 4960: Collins R. 5628; RX 6c; CX

1). This policy is evidenced by a provision in the agreement entered
into between the licensee and S&H, and the licensee is accordingly
presumably aware of it at the time when he takes on the S&H service
(CX'11; Phillips R. 7160-7161).

A16. While the S&H licensee in a particular community is more
aware of and better able to appraise his immediate, local competitive
situation, S&H is better able to determine the continuing manner in
which its trading stamp system should be used. Over time, the strength
of the S&H system for any account. including the supermarket which
desires to issue multiple stamps on a particular occasion, rests on the
overall strength of the system, the “family of merchants™ concept, and
the strength of the stamp (Beem R. 6078-6079).

When mult]ple stamps are given by certain accounts. S&F must
consider the effect that this will have in accustoming stamp savers to
expect multiple stamps from other members of its families of mer-

chants (Lee R. 4178).

To the extent that multiple stamping by one merchant injures
associate S&H accounts, cheapens the stamp and reduces the value
of the “family of merchants,” the S&H system itself is damaged, and
its value is lost to all licensees, including the one who desires to issue
multiple stamps (Beem R. 6078-6079: RX 6ic. 6g: RX 8. 12D).

For 70 vears S&H has used substantially the same trading stamp
gystem (Rossi R. 5495). Over this period of time S&H has found that
the most effective manner in which its stamps may be issued in the
interest of all participants in the system is at the rate of one on each
10 cent sale {(Rossi R. 5495). S&H is not interested in merely issuing
a lot of stamps for a year or tivo and getting out of the business. The
company wants to continue in business for another 70 years and the 1s-
suance of double and multiple stamps is inconsistent with that hope
(RX 62: RX 8). (RPTF 74-77: see, however, CCPF RPF T4-77.)

A17. S&H takes no part in setting the prices at which its licensees
zell their goods and services (Collins R. 561+4: Rossi R. 5005 : RPF 78)

A1S8. S&H takes no part in setting the discounts which its licensees
grant on the sale of their goods and services (Collins R. 5614 : Rossi R.
5006: RPF 79).

A0, Considering trading stamps as a means of affording a dis-
count, the S&H licensee is free to issue any additional discount thas



1160 FEDERAL TRADE COMMISSION DECISIONS

Appendix C 3 F.T.C.

he desires, including the issuance of competing tracding stamps
(Rossi R. 5006; Collins R. 5614; CX 11; CX 13: RPF 80).

A20. Trading stamps are not considered by respondent’s economists
as a part of the price of the goods or services offered by the licensee
(Beem R. 6060; Phillips R. 7134). Stamps are a part of the variety of
nonprice attractions that the consumer gets along with the product
that she buys (Beem R. 6060). Trading stamps are a nonprice promo-
tion (Lee R. 4041; RX 24i~j; RX24L-m). (RPF 81; see, however,
CCPF RPF 81.)

A21, The trading stamp industry is highly competitive (RX 924b;
Rossi R. 5289-5290; Heim R. 3700; Thorp R. 5713, 5759: Beem R.
6157). S&H operates nationwide and is the largest trading stamp
company in the United States but in every area in which it does busi-
ness it competes with other trading stamp companies, and in some its
competitors do a larger volume of business (Stipulation of Counsel
Supporting the Complaint and Respondent R. 3377-3378; RPF 91).
See. however. last sentence of A13. Respondent by volume is generally
either first or second company in almost every area of the country
(Tr.5256-5271; CCPF RPF 91).

A22. Respondent’s object and reason for its existence is to sell
a service or competitive device which will be effective in promoting the
sale of goods and services by its licensees (Lee R. 4126; Rossi R.
4983 ; Phillips R. 7143 : RPF 145; CCPF RPF 145).

A23. In order to make its service effective, respondent endeavors
to set a goal for its stamp saver so that she will continue to collect
its stamps until she has attained her goal (Rossi R. 4893-4894; RPF
146).

A24. Accordingly. respondent provides high quality redemption
merchandise, made by well-known, reliable manufacturers, which it
brings to the consumer’s attention through the S&H catalogue and
redemption centers (RPF Nos. 17-33; RPF 147). The choice is neces-
sarily limited (CCPF 94).

A25. For the same reason, respondent refrains, from redeeming
less than a full book of stamps so that, once started on S&H stamps,
the stamp saver will have to collect a minimum of 1,200,
representing, on a one-for-ten-cents basis, a minimum of $120 in pur-
chases from S&H licensees (Rossi R, 4893—894; RPF 148). It must
be noted, however, that respondent expressly states that it will always
grant permission for one stamp saver to give her S&H stamps to
another (CPF 123) and that respondent itself has recently inaugurated
a group savings plan.
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A26. For the same reason, respondent expressly forbids the assign-
ment and transfer of its stamps by one stamp saver to another without
its express consent (see Rossi R. 4894-1895). Notice to this effect has
been printed on the inside cover of the collector’s books for 70 years
(CX2i, par. 42; CX 208 ; RPF No. 7; RPF 149).

A27. For the same reason, respondent expressly prohibits the use
of its stamps by its licensees for any purpose except to issue them to
their customers upon payment for goods or services (CX 11). This
limitation on the use of respondent’s stamps has been contained in
its license agreements from earliest times (RX 1. 2, 3: RPF 150).

A28. In order further to make its service effective, respondent en-
deavors to select redemption merchandise which, when secured by the
stamp saver, will constantly remind her of S&H and stimulate her
interest in saving S&H stamps (Rossi R. 4938, 54975498, 5512; Beem
R. 6104 ; Phillips R. 7144 ; RPF 151).

A29. Accordingly, except as respondent feels obliged to meet the
competition of other trading stamp companies who offer such expend-
able items as golf balls and foundation garments, respondent endeavors
to provide redemption merchandise of the so-called “discretionary”
type, something special which the housewife might feel that she could
not afford except through savings represented by trading stamps, and
which, once obtained, she will long remember (Rossi R. 5498; Beem
R.6103; RPF 152). :

A30. Attraction and continuity of patronage are regarded by the
respondent as the keys to respondent’s success (Rossi R. 4983 ; Phillips
R. 7143).

A31. Respondent takes the position that, if its business is to suc-
ceed and prosper, it must offer top-quality merchandise for redemp-
tion, well styled and in good taste, that will appeal to and satisty
the average housewife; that merchandise items shall be those in great-
est demand by consumers; that the redemption merchandise must have
genuine value; that it must have “remembrance value™ as well as
functional utility, so that an item will be a silent salesman, reminding
the saver of the value of S&H stamps. Respondent goes to great
xpense to keep its redemption merchandise updated to meet current
consumer demands. It attempts to fill requests for merchandise not
carried in regularistock. Its purpose is to offer top-quality merchandise
covering a broad enough range to assure that the great bulk of
savers will find something in every S&H catalogue toward which
they would like to start saving. (RPF 18-34: Resp. R. Brief As—t.)

A32. Respondent takes the position that it makes every effort to
encourage and facilitate redemptions of its stamps by making it as

418-345—72——74
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convenient as possible for a stamp saver to do so after such stamp
saver has filled a complete book of stamps because it believes that
a high rate of redemption is important to continued participation
of retail merchants and their customers in respondent’s trading stamp
service. To that end, S&H is constantly increasing the numbers of
redemption centers, and has doubled the number in the past ten years.
It now has 768 redemption centers, 93 mail order centers, 5 mobile
redemption units, and 9 distribution centers or warehouses. It has
improved the size, appearance and accessibility of its redemption cen-
ters and these centers are attractively designed. well lighted, and
the merchandise is well displayed in order to serve the convenience
of the stamp saver. Stamp savers living at a distance from redemption
centers may redeem their stamps at one of S&H's distribution centers
or through a mail order redemption center or a mobile redemption
unit. If bevond a 25-mile range, they may also redeem by mail but
are encouraged to visit the redemption center. (RPTF 40—10: 56-57.)

A33. The laws of 16 States require that the stamp saver be given
the option of taking cash instead of merchandise when stamps are
tendeved for redemption. S&H pays 1 mill per stamp or £1.20 per
hook in certain of these States and 124 mills or $2.00 per book in
the others. Savers of S&H stamps seems to prefer to redeem their
stamps for merchandise rather than for cash. In those States in which
State laws required that stamps savers be given the option of redeem-
ing stamps for cash or merchandise. cash redemptions on an average
amounted to less than one percent of merchandise redemptions in
1964, and cash redemptions of less than full books of stamps amounted
to only 38140 of one percent of total cash redemptions. On the other
hand. respondent does not promote cash redemptions (Tr. 5082-3)
and zales at trading stamp exchanges demonstrate that some savers
do want cash.

AA4 The “one for 10 cents™ provision in S&H license agrecments
which has been included since 1896 is an integral and essential part
of the definition of the service that S&H sells to its licensees. The
veasons stated for the policy of S&II to endeavor to limit the issuance
of itz stamps to one-for-ten are :

{a) To keep the cost of its service to its licensees as low as pos-
sible: to deter escalation in the rate of issuance of S&H stamps to
such a point that the costs of the service become greater than the value
of the benefits to the licensees. It is to S&H's interest that the cost
of 1ts service to merchants shall not increase their gross margins to
the cxtent that merchants will drop the S&H =ervice for other less
expensive promotions. S&H wishes to provide some assurance to poten-
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tial new customers that the cost of the service will not exceed its
probable benefits and such assurance cannot be given if escalation
oceurs in the issuance of multiple stamps. S&H has been unable to
sign up some nonstamp food stores in areas in which S&H does not
have fcod store accounts because the owners arve fearful of the cost
of keeping up with multiple stamps. Larger retailers, with greater
finances, are better able to bear the cost of multiple stamps than are
smaller, independent merchants. Trading stamps are simply one of
an array of promotions which can be used to promote business, and
when the cost of one promotion becomes too great, the merchant will
shift to another.

(b) To prevent consumers from becoming so accustomed to multi-
ple S&H stamps that the offer of one stamp for 10¢ of purchase will
no longer provide an incentive for consumers to patronize S&H 1i-
censees who cannot afford to issue multiple stamps: and to preserve the
cooperative concept of the “family of S&H licensees,” composed of a
lkev account, such as a supermarket, surrounded by associate accouuts
whose businesses would not be benefited by their offer of multiple
stamps. In the period since 1955, during which there has been a sub-
stantial increase in issuance of multiple stamps by supermarkets. there
lLias been a drop in the ratio of S&IH stamps issued by associate uc-
counts to those issued by key accounts. This relative decrease in asso-
ciate account business is a matter of concern to S&H since it depends
niore on the “family of merchants™ concept than do its principal com-
petitors who are owned by or dependent upon chain food stores.

(¢) To preserve the traditional rate of issuance of S&I stamps
which has been recognized by the consuming public for seventy vears
as the standard rate at which S&H stamps will be issued by every
merchant displaving the S&H sign. without necessity for advertising
that rate of issuance on the part of each merchant licensee. This com-
munication with the consumer is particularly valuable to the small
merchant who is Tess able to advertise than are his larger competitors.

(d) Trading stamps are not a primary consumer attraction, and
ave secondary in appeal to such considerations as price, quality of
merchandise, convenience and service. Undue emphasis on trading
stamps, with resultant increase in costs without commensurate increase
in sales, will cauze merchants to look to other means of attracting
customers. S&H stamps are not essential to successful and profitable
operation of retail stores, but continued patronage by retail stores is
essential to successful operation of respondent’s business. If one Ii-
censee in a “family of S&H merchants™ cheapens the value of S&H
stamps in the minds of the consumers in that trade area to a point
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where stamps issued at a one-for-ten rate no longer have a strong
appeal, the value of the S&H service to the other accounts is lessened,
to the detriment of those other accounts and of respondent.

(e) If S&H is deprived of the right to limit the rate at which its
licensees issue its stamps, the long-term effect may be to eliminate
S&H's service as an effective competitive tool, to the serious injury of
S&H and to licensees. (RPF 66-73; Resp. R. Brief A5-8.)

Arpexpix D

KEY TO COMPARING PROPOSALS OF COUNSEL WITH THIS INITIAL DECISION

First counsel filed careful and complete proposals for findings and
then responses and counterproposals.

These can be compared with this initial decision in the following
manner:

Complaint counsel has filed an elaborate table of contents to their
proposed findings filed December 13, 1966 (pp. iii to xvii). This table
can readily be compared with the table of contents herein. Respondent
in its counterproposals, filed January 4, 1967 (Appendix A), shows
by a table how respondent’s proposed findings (filed December 14,
1966), relate to complaint counsel’s proposed findings.

In addition, each counsel in their counterproposed findings made
comment on their adversary’'s original proposed findings by using their
acdversary’s numbers to identify the findings criticized. Moreover,
certain counterproposed findings were filed that specified by number
the proposed findings for which they could be substituted.

Respondent’s counsel in their reply brief in Appendix A, pp. 3-11,
proposed findings that were adopted specifically, with minor modi-
fications, as Appendix C to this initial decision. It was the examiner’s
decision that such findings, as modified, were factually supported but
were immaterial except to the extent already found in the body of this
initial decision.

Orixiox or THE COMAISSION
JUNE 26. 1968

By MacIxtyrE, Cominissioner:

The complaint herein charges The Sperry and Hutchinson Company
(S&H) with violations of Section 3(a) (1) of the Federal Trade Com-
mission Act, 15 U.S.C. § 45 (a) (1), in connection with its trading stamp
business. The charges are in three counts. The first has to do with
S&H’s policy of requiring retail dealers which it licenses to deal in
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its stamps (licensees) by agreement and otherwise to dispense no more
than one trading stamp for each ten cents worth of goods or services
sold. The second is a conspiracy charge and it alleges that respondent,
in combination with others, engaged in practices directed to preventing
the dispensing by retailers of more than one stamp for each ten-cent
purchase. The third and final count charges that respondent, alone or
in combination with others, engaged in a practice or policy to prevent
or suppress the operation of trading stamp exchanges and other free
and open redemption of trading stamps. »

A hearing was held in this matter before an examiner. He filed his
initial decision on February 10, 1967, and therein he found and con-
cluded that the charges were in part sustained by the evidence and in
part unsupported. In general, the examiner held that the charges hav-
ng to do with combinations or conspiracies between respondent and
other trading stamp companies and actions taken at the behest of
retailers to enforce the restrictive policies alleged were sustained, but
those as to other actions concerning respondent’s relationships with its
dealers on the same policies were not. He issued an order to cease and
desist as to those charges which he found supported by the evidence.

Both parties have appealed. Complaint counsel appeal from the
Initial decision to the extent the examiner did not find the complaint
charges sustained and respondent appeals to the extent the examiner
found violations and prohibited such by a cease and desist order. The
grounds for the respective appeals of the parties will be covered in
detail below.,

Respondent and the Trading Stamp Business—Respondent is a
corporation, organized and existing under the laws of the State of
New Jersey. It has its principal office and place of business at 330
Madison Avenue, New York, New York, and it is, and has been since
1896 (incorporated in 1900), engaged in the trading stamp business.
Respondent is both the oldest and the largest company in this field in
the United States. ,

In the conduct of its trading stamp business respondent issues, for a
valuable consideration. pads of trading stamps to retailers pursuant
to license agreements. These agreements are generally entered into for
a period of one year, although some are for longer periods. The licensee
pays the respondent an amount based upon the number of stamps
distributed by the licensee. The average price in 1966 was $2.23 for 1000
stamps, which works out to $2.68 per hook of 1200 (which is the size
of the books issued by S&H). The rates charged for licensing decrease
as the volume of usage increases. For retailers in certain categories
who reach a particular annual volume of stamp distribution, respond-
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ent guarantees that the cost will not exceed 2 percent of the retailers’
sales. :

The licensee, under the agreement with S&H, promises to advertise
the use of S&H green stamps and to furnish his customers with stamp-
saver books and catalogs displaying redemption merchandise supplied
by the respondent. Ie also agrees to offer ¢ stamps on each purchase at
the rate of one stamp for each ten cents paid. The license agreement
contains a provision which states that the title to the stamps is to
remain in the respondent.

For its part, respondent agrees to maintain, and it does maintain,
redemption stores where the consuming pubhc may exchange or redeem
their stamps for merchandise. Re~pondent also engages in other activi-
ties intended to encourage the use of S&H trading stamps and to pro-
mote the intevests of its licensees, such as national adver tising.

Respondent 911]1)113\1793 in its business the creation of a "in‘nlu of
merchants. Thus, in a particular market like a shopping center, it
licenses a so-called ° ‘key account,” which account will usually be a
retail food chain outlet. Respondent will also license in such m ‘{1,\et
other independent and usually smaller retailers such as a dru 12 store, a
cleaning establishment, a gasoline station and similar outlets, T ese
referred to as “asssociate” accounts. Generally respondent will not
license in the same market retailers competing in the same pmduft or
service, although there ave exceptions.

Respondent is a firm of substantial size. It is aiso the foremost trad-
ing stamp company in the United States and the only one operating on
a nationwide basis.? Re\pondent annual gross receipts are over %300
million. It issues between 37 percent and 40 percent of all trading
stamps in the United States. The number of retailers licensed by re-
spondent to use its trading stamps approximates 53,000, encompassing
some 70,000 outlets. Respondent maintains over S50 redemption centers
and in 1965 it distributed approximately 32 million copies of its cata-
logs. More than 35 million American households save S&H stamps.

It 1s clear that respondent is widely engaged in interstate commerce
and that its acts and practices challenged in the complaint are engaged
in “in commerce.”

On redemption, respondent’s policy is to accept all the trading
stamps 1t has issued regardless of the length of time that they have
been outstanding and, so, there is no way to determine with certainty
the percentage of its stamps issued which will ultimately be ratur ried.
Based on its past records, respondent estimates that 95 percent of all
mnndent s a significant factor in the trading stamp husiness over much of the

United States. it does not dominate every marketing area. In California, for instance,
the Blue Chip Company apparently has a large part of the stamp business,
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stamps issued by it will be redeemed and, accordingly, for more than
40 years it has kept its financial records, filed its income tax returns
with Internal Revenue Service, and maintaiined a liability account on
that basis. This percentage figure is disputed by complaint counsel,
who, referring to CX 444, point out that from the period 1914 through
1964, 156 billion S&H stamps had not been redeemed, which is about
14 percent of the 1120 billion stamps issued in this period. In view of
the state of the record on this subject, our finding is that the percentage
of unredeemed stamps cannot be determined with certainty and that it
is probable the redemptions will fall somewhere betieen §6 and €5 per-
cent of the total stamps issued.

CX 444 (the same as CNX 440) is reproduced herewith. It shews not
only the S&H stamps issued, redeemed and unredeemed from 1914-
1964, but graphically the growth of 1'otponden’r'§ business in these
vears, particularly its mpld growth in the vears since 1953.

Other leading trading stamp companies in the business incinde Top
TValue Enterprises, Inc., Gold Bond Stamp Company, E. F. Mac-
Donald Stamp Compdnv King IKorn \tamp Company and the Blue
Chip Company. The six largest companies in 1064 represented between
&3 percent and 88 percent of the industry.

A great boom in the use of trading stamps began in the food retail-
ing field about 1950, (See Chart—CX 44d—reproduced below.) From
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that year to 1962 the share of retail grocery store sales made by stores
using trading stamps increased from 1 percent to 47 percent (although
it later declined to 43 percent) and most of the increase involved the
use of trading stamps by supermarket chains. Some of these food
chains established their own trading stamp companies, e.g., Kroger
Co. is associated with Top Value. In certain metropolitan markets the
stores which are dispensing trading stamps account for the major pro-
portion of the retail food business. Respondent, from 1950 to the time
of the hearings, increased its sales a thousand percent and derived
the majority of its revenue in the period from food stores—mainly
supermarkets.

The One-for-Ten Policy.—While the individual charges in the com-
plaint will be separately considered below, the nature of the proceed-
ing as a whole should be kept in mind. The practices, to be sure, break
down into separate acts which in themselves may be found to be vio-
lations of the law as charged. However, to treat these solely as sepa-
rate and nonrelated actions would give a far too fragmented view of
the case. The acts and practices charged concern two distinct restric-
tive or restraining policies of the respondent, and it is as to these
that we are here essentially concerned, whether carried out alone or
in combination with others. These are (a) the policy of restricting
licensees in the dispensing of trading stamps to one stamp for each
10-cent purchase (dealt with in Counts I and II), and (b) the policy
of curtailing the activities of trading stamp exchanges and otherwise
restricting the free transfer of trading stamps by collectors (covered
by Count IIT of the complaint and treated separately below).?

First, our consideration will be given to the charges on the one-
for-ten policy under Counts I and II. Count I specifically alleges
that respondent has. by agréements and by its actions alone and
sometimes at the “behest™ of other licensees. required its licensees not
to dispense more than one trading stamp for each ten cents worth
of goods or services purchased. The effect of such policv. it 1s charged,
is to tamper with the price structure levels or mechanisms, or other-
wise to interfere with the free play of market forces: to restrain
competition between retail merchants: to induce and put together
a combination among retail merchants to limit competition among
them: to deprive consumers of additional trading stamps. and to
unfairly deprive retailers of the opportunity to make their own busi-

2The hearing examiner seemed to sum up complaint counsel's case in the following
sentence : .

“Complaint counsel’s fire iz concentrated on two incidents of the business: the one
stamp for 10 cents of purchase price requirement and the restriction on the use of
stamps affer the licensee issues them to bis customer.” (Initial decision, p. 1144.)
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ness decisions. Count II alleges that respondent and other named
trading stamp companies have conspired to restrain and eliminate
competition and that in furtherance thereof they have engaged in
certain acts and practices to fix the rate of the dispensing of stamps
by retailers. These alleged acts and practices include the adoption
of restrictive provisions in contracts, the enforcement or attempts
to enforce such provisions, and attempts to induce and the inducing
of licensees not to dispense more than one stamp for each ten cents
of purchases. The effects on competition charged are the same as
the effects set forth in Count I, except for the additional allegation of
a restraint on competition among trading stamp companies.

Thus, Counts I and II deal generally with alleged restraints on
retailers in connection with the dispensing of extra or multiple stamps.
There are a number of variations in the ways in which extra stamps
are given. For instance, there is “double stamping,” which is the
dispensing of two trading stamps for each ten cents worth of goods or
services; “bonus stamping,” which is the dispensing of extra stamps
in connection with the sale of a specified item: “institutional stamp-
ing,” which is the issuing of extra stamps in connection with total
purchases exceeding a specified amount: and other forms of the giv-
g of extra stamps. The term “multiple stamping™ will be used
herein to describe all forms of the dispensing of extra trading stamps,
i.e., all dispensing other than the giving of one stamp for each ten-
cent purchase.

Multiple stamping is clearly contrary to respondent’s policy: on
this there is no dispute.® Each licensee expressly agrees in the licensing
document to issue only one stamp for each ten-cent purchase and not
to dispose of the S&H stamps in any other manner. The record shows
vigorous enforcement of this policy by respondent, although neither
enforcement nor compliance have been completely even and uniform.
The examiner expressed the situation as follows:

3In its answer respondent responds to charges as to its polier on restricting multiple
stamping in pertinent part as follows :

“Denies each and every allegation contained in paragraph 7 of the complaint except
admits that for many years past the practice or policy of respondent has heen to enter
into, place into effect. and carry out license agreements with various retailers which pro-
vide that one of respondent’s stamps will be issued to the retailer's customer for each
full 10 cents worth of goods or services paid for by the customer. but for the full and
complete terms of said licensing agreements respondent begs leave to refer to current and
past examples of licensing agreements upon the trial of this proceeding. Respoudent further
alleges that, notwithstanding the terms of said licensing agreements, some of its licensees
have from time to time and do today issue “free stamps.” “double stamps.” and “honus
stamps™ without special authorization or permission from respondent. Respondent further
admits that it has from time to time sought to persuade licensees to refrain from such
practices,” (Answer, par. 7.)



1170 FEDERAL TRADE COMMISSION DECISIONS

Opinion 78 F.T.C.

Respendent’s urging has been effective in some cases but not in others, * = =
As a practical matter respondent often permits those licensees competing with
other refailers, who issue stamps of a rival company that permits multiple
stamping. to meeet such competition. * Althoungh there is a great deal ot
multiple stamping done by S & H licensees, it is and has been the policvof S & H
to enforce its contract against multiple stamping. [Citations omitted.] (Initial
decision, n, 1125.)

Elsewhere, the examiner found that some 20 percent of respondent’s
etamps are used in multiple stamping (initial decision, p. 1146).

The Hearing Ewaminer's Holding on the One-for-Ten ])07m2/——
Under Counts I and IT the examiner found violations (a) in the
enforcement of the one-for-ten policy at the “behest” of competing
retailers. and (b) in the joint actions involving respondent and com-
peting stamp companies to seek a common adherence to the one-for-
ten policy. He did not find a violation under Count I concerning
respondent’s actions, other than the behest situations, involving its
agreements and relationships with its dealers. Both parties have ap-
pealed from his decision on these counts to the extent that it is adverse
to their respective positions.

The examiner. in his findings on the anticompetitive effects of the
one-for-ten policy, did not, in all connections, clearly distinguish
between respondent’s actions as charged under Count I and those
taken in combination with other tmdmg stamp companies. Further,
he did not expressly eliminate respondent’s Count I actions from
lis findings on such effects. He found the one-for-ten policy anticom-
petitive in its effects on: (a) the price structure. (b) retailer competi-
tion. () the purchasing public. (d) the freedom of the retailer, and
(e) trading stamp companies (initial decision. pp. 114142). Specifi-
cally, hie held that stamps are a cash discount and. thus, that a restric-
tion on the issuance of stamps results in a ¢ “business restriction” on the
cash dizcount : that from the point of view of the consumer the stamps
are [m'r of the package of rights he is entitled to receive for his pur-
chasze niice, and any restriction on the number he receives. pro tanto.
has an effect in the nature of a partial price restriction: and that the
impact of respondent’s practices is significant, particularly in the food
retailing field where price and quality competition has declined. e
also found, from evidence which he stated establishes that price
compeiition is one of the competitive responses to the original issuance
of stamupsz, that the restrictions on the number of stamps to be issued
may afiect in some measure price behavior. Having found such anti-
competitive effects from respondent’s engaging in the one-for-ten pol-
icv. he nevertheless dismissed the complaint as to most of respondent’s
Count T actions and found violations only in the conspiratorial situa-
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tions involving other trading stamp companies and the so-called “be-
hest™ instances.

The hearing examiner’s dismissal as to the aforesaid allegations
was baged on his reagoning that respondent’s one-for-ten policy was
necessary to define the service offered. He held that without such a
restrictive policy respondent could not state the cost of the “promo-
tional system® to the retailer; there could be no system of franchising
a family of noncompetitive merchants; and licensees’ customers would
not kirow what the advertising of 8 & H stamps means (initial deci~
sion, p. 1126). Elsewhere, the hearing examiner observed that re-
spondent sells its service as a means of bringing customers into the
licensee’s store and that to permit a licensee to issue stamps at will
and to redeem stamps from a person other than the licensee’s customers
would eall upon respondent.to reform its contract and remove the very
incentive for the customer to go to the licensee’s store, This, accord-
ing to the examiner, would be “detrimental to respondent’s legitimate
business interest in preserving its promotional scheme™ (initial deci-
sion. p. 1147).* He concluded that the limitations on the number of
stamips to be issued and restrictions on their subsequent use are reason-
able provisions delimiting the obligations that respondent undertakes
by its contracts and consequently are not unreasonable restraints under
the Sherman Act nor unfairacts and practices under the Federal Trade
Commission Act (initial decision, p. 1147)." We construe the
examiner’s holding on this issue as. in effect, a conclusion that whether
or not the one-for-ten policy constitutes an undue vestriction or re-
straint on trade. it was saved from antitrust strictures because re-
spondent had a sound business reason or motive for its actions.” In
this he erred. Such iz not the rule under the Sherman Act. and <o,
clearly, it is not under the Federal Trade Commission Act, which iz
broader in its sweep. As stated in United States v. drnold. Sclawing
" Co. 388 TS, 365 (1967),

Our inqguiry is whether, assuming nonpredatory motives and business pur-
poses and the incentive of profit and volume considerations the effect upon
competition in the marketpiace is substantiaily adverse. The promotion of self-
interest alone does not invoke the rule of reason to inmmmnize otherwise iliegal
conduct. It ix only if the conduct is not unlawfnl in its impact in the market-

v 1127 of his initial decigion. further found that the provisions
in the 1 ing a nis relating to the numbher of stamps issued “ave an eszentinl
Gefinition of the service offeved. are not an unreasenable restraint of frade in the unigue
circumstances of this industry. and do not constitute price fixing.”

FThe que n of respendent’s restrictions on the subsequent use of trading sramps. such
as by trading stamp exchanges, will be separately considered helow,

8 Alihot the examiner, on page 1127 of his initial decision. found that the stamp
dizpensing striction was not an unreasonable restraint. Lie seemed to ground this finding
on his holding of a gond business purpose.

1 The exmminer, on |
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place or if the self-interest coincides with the statutory concern with the pres-
ervation and promotion of competition that protection iz achieved. * * = (Id.
at 875.)

(learly the hearing examiner should have looked at more than the
buginess purpose. He should have weighed respondent’s individual
conduct in the light of the facts, if any, bearing on the impairment
of competition. Moreover, we believe that the examiner erred in failing
to recognize that the anticompetitive effects which he found resulted
from respondent’s various agreements and acts as charged in Count I
as well as its actions jointly with other trading stamyp firms.

Contentions of the Puaities on the Legality of the Cne-for-Ten
Policy—On their appeal to the Commission complaint counsel do
not rely on the per se approach. At pages 4041 of their appeal brief
they state that they put aside the argument that the practice is illegal.
peir se—to be condemned simply on the basis of the contract itself—
and assert that they rely on the record showing of the etfects of the
restraint on competition. Their contentions on injury in general are
that multiple stamping is an Important competitive tool and that
respondent’s restriction can result in harm to local retailers who may
lose business to competitors because of it; that in the marketplace
the effect of the restriction on the dispensing of stamps is similar to
that resulting from resale price maintenance: and that the prevention
of multiple stamping eliminates a spur to price competition, partic-
ularly in the food retailing field, which, they assert, is characterized
by sluggish and oligopolistic competition.

Respondent’s position on the legality of its one-for-ten policy (aside
from its arguments as to the sufficiency of the evidence relating to the
conspiracy allegations) is that the practice must be tested under the
rule of reason. As respondent phrases it, the question is: “Was the
provision adopted ‘with the legitimate purpose of reasonably for-
warding personal interest and developing trade,” or was 1t entered
into “with the intent to do wrong to the general public and to limit the
right of individuals, thus restraining the free flow of commerce? . . .
Or, regardless of its purpose, does the one for ten have the effect
of unreasonably restraining trade?” (Respondent’s answering brief,
p. 13.) Respondent, to support its position, cites Standard Oil Co. of
New Jersey v. United States, 221 U.S. 1 (1910) ; and 7'imes Picayune
Publishing Company v. United States, 345 U:S. 594 (1953): and
ascerts that under the criteria in these cases its one-for-ten restriction
is not unlawful. These contentions will be disposed of in subsequent
paragraphs.



THE SPERRY AND HUTCHINSON CO. 1173

1099 Opinion

On the merits respondent first claims the record reveals the reasons
and the circumstances surrounding the use of the one-for-ten provision
and demonstrates it was adopted for the legitimate business purpose
of providing an effective trading stamp system. It makes the following
peints in this connectien: (1) that respondent had to select a rate of
izsuance which would both attract customers and yet be low enough
to make the patronage profitable to a licensee, (2) that respondent
had to communicate to licensees the basis upon which its stamps were
iszued so that the licensee could budget its costs, (3) that respondent
needed a uniform rate of issuance so that the public would know what
to expect at a vetail store exhibiting an S&H sign, and (4) that
respondent sought to avoid asserted injury to members of groups of
licensees where the attractiveness of the stamps would supposedly
be reduced if one of a group dispensed more than one for ten. In its
argument cn the one-for-ten restriction respondent does not contend
(ax it does with regard to its policy of siippressing the redemption
of its trading stamps) that such a restriction is an element essential
to the success of the S&H system: rather, respondent argues only—
as we understand it position—that it had a good, sound business pur-
pose for doing sc. Respondent, in other words, takes its stand here
on the goodness of its motives—not business necessity.” As we have just
indivated, however, assuming nonpredatory motives and valid busi-
ness purposes, our nquiry cannot stop there; we need to look further
at competitive effects,

Respondent also argues as to the one-for-ten restriction that com-
plaint counsel have proved no actual anticompetitive effects, nor that
the restriction must necessarily result in such effects. On this, respond-
ent avers it is not enough that the restriction might or could Lave
anticompetitive effects: it ascerts the rule is the showing must be that
the restraint must necessarily result in such effects. For this proposi-
tion respondent relies on Maple Flooring M aiufacturers Assn. v.
United States. 268 U.S. 563 (1925). ‘

Zhe Federal Trade Commission Act and Its Application fo the
Fractices Alleged. The trading stamp business concerns a tripartite
avrangement involving (a) the stamp company issuing the stamps.
(L) the dispensing retailer, and (c¢) the collector of the stamps. Cases
n fhe courts have freguentiv raised issues as to the contract and
property vights of participants in the scheme and in vesolving these
i have ruied as to the nature of trading stamps.

sres gome of the courts

pondent’s pesition on the one-for-ten rextriction contrasts with, and apparently
from, the examiner’s holding, which i to the effect that the policy iz “an essential
Tered.” (Initlal decision, p. 1327.)

I]
definition of the service ¢
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In Speriy and Hutchinson Co. v. Hertzberg. 60 Atl, 368 (C.Ch. N.J.
1903), for instance, the court stated: “The thing of value which t
collector pays for and acquires and has a right to transfer is not the
plece of paper and the ink thereon which constitute physically
trading stamp, but the absolute property right which the stamp
represents and evidences, which counsel for the complainant accurately
refers to as a chose action.”™ /4. at 370. The court further observed
that “The trading stamp scheme is complex, and is based upon a large
number of legal and equitable principles relating to the law of per-
sonal property, the law of contracts, the law of estoppel. The scheme
has been adjusted with care. 0 as to gain the full advantage of the
binding force of these principles of jurisprudence . . . .* (7d. at 373.)*
Here, in considering the application of the Federal Trade Com-
miszion Act, the Commission’s purpose, whatever the rights and
obligations of the participants to the scheme and others may be, is
simply to determine, in light of the public interest, whether or not
the practices as alleged are unfair within the meaning of Section 3
of sach Act, which states in part: “Unfair methods of competition
n commerce, and unfair or deceptive acts or practices in commerce,
are hereby declared unlawful.” It can be stated at the outset that the
“unfair™ methods. acts and practices rveferred to are not limited to
violations of the Sherman Act. as respondent’s argument appears to
suggest. See Federal Tiade Cominission v, Cement Institute, 333 TU.S.
683, 694 (1948). The United States Supreme Cowrt has expresszed its
views on the scope of Section 5 of the Federal Trade Commission Act
a number of times in recent cases, and there s no doubt whatsoever
as to the broad reach of this law. In d#antic Refining Co. v. Fedeiral
Tiade Commission. 381 ULS. 357, 367 (1963), the Court stated:

In a broad delegation of power it [Section 3. Federal Trade Commission Act]
empowers the Comumission, in the firet instance, to determine whether a method
of competition or the act or practice complained of is unfair. The Congress inten-
tionaliy left development of the term “unfair” to the Commission rather than
attempting to define “the many and variable unfair practices which prevail in
commerce.”

Later, in the Broirn Shoe case, the Supreme Court reaffivmed this
position and held that the Commission has broad powers to declare
trade practices unfair and that “[t1his broad power of the Commission

sIn the Hertzberg case the court also stated that “Men wlo devite novel schemez of
transacting business in order to make money cannot have the courts create novel rules of
Inw for the protection of such schemes” (60 Atl. 273.) See. in addition. Speriy &
Hutehinson Co. v. Mechaiics’ Clothing Co.. 135 Fed. 833 (C.C.D. R.I. 19041 : Speivy &
Hutchinson Co. v, Hertzberg, 60 Atl. 368 (C.Ch. N.J. 1905) ; and Rance v. Speriy & Hutehin-
son Company, Okla. 410 P, 2a 859 (1965).
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is particularly well established with regard to trade practices which
conflict with the basic policies of the Sherman and Clayton Acts even
though such practices may not actually violate these lows.” (IXm-
phasis snpplied.) Federal 7'rade Commission v. Brown Shoe C'o., 384
T.S. 316, 821 (1966). In both the A¢lwntic and the Brown cases the
Court clearly indicated that the Commission. in applying Section 3,
was not bound to the criteria of the antitrust laws. For instance, in
Atantic Refining it stated in part:

As our caxes held. all that is necessary in § 3 proceedings to tind a violation ix to
discover conduct that “runs counter to the public policy declared in the™ Act. ...
But this is of necessity, and was intended to be, a standard to which the Commis-
sion would give substance. In doing so. its use as a guideline of recognized viola-
tions of the antitrust laws was. we helieve. entirely appropriate. It has heen long
recognized that there are many unfair methods of competition that do not
assume the proportions of antitrust violations. (Emphasis supplied.) (351 TU.8.
369.)

The position of the Court on this question is perhaps even more
explicitly set out in Brewn. where it states thar the Commission. in
declaring the franchise program to be unfair, did not have to prove
that itg effect “may be to substantially Jeszen comperition or tend to
create a moncpoly.” as would be required nnder Section 3 of the Clay-
ton Act. The reason, the Court said, iz that the Commission has the
power, under Section 5, to arrest trade restraints in their incipiency
without proof that theyv amount to an outright violation of Section
3 of the Clayton Act or other provisions of the antirrust laws. See also
the recent decision i Lurie Brothers und Compaiiy, e, v, Federal
Lrade Commission. 389 F.2d 847 (3d Cir. 1968).

Thus. it is clear that the Commiszion, in determining here whetner
or not. the practices challenged in the complaint are unfair, may find
a violation of the Act without a showing of such anticompetitive ef-
feets as would be required under the antitrust laws. However. we will
by no means apply a mechanical application of the law to the facts.
As in the dHantic Refining case. supra. we believe it is desirable to
look at all the facts of record to determine if competitive activity has
been or may be impaired. In this connection. we reject respondent’s
contention that we mmust use the criteria of the Sherman Act set forth
in the cases they have cited and above referred to in order to find a
practice to be unfair. Respondent’s reliance on I aple Flooring, supi.
and other cases adverted to. is migplaced. These all invoive rulings
under the Sherman Act which are not controlling in a Federal Trade
Commission Act proceeding. We will look to comparable statutes, if
any, for guidance, but not as to establishing essential criteria for a
tfinding of a violation of the practices here challenged.
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Competitive Ejfects of the One-for-Ten Practice—Respondent is
widely engaged in interstate commerce and the commerce involved
1s substantial. The broad scope of the use of trading stamps has al-
ready been mentioned. Thirty-five million American households save
trading stamps. Respondent alone licenses approximately 55,000 retail
businesses, which distribute S&H stamps to over 70,000 retail outlets
throughout the United States. Respondent’s gross annual receipts
alone are over $300 million. Respondent’s restrictive policies chal-
lenged in this complaint attect a large part of such commerce.

The impact of the use of trading stamps is particularly marked in

the retail food business, where from 1950 to 1962 the share of retail
grocery sales made by stores using trading stamps increased from 1
to 47 percent. In many metropolitan areas stamp-dispensing super-
markets account for a major portion of the retail food Lusiness in such
areas. Furthermore, the stamp-dizpensing retailers inelude all the top-
mest supermarket chains in the United States (though they all do
not use stamps in every market in which they do business), namely,
~Atlantic & Pacific Tea Co., Safeway., Kroger Co., National Tea,
Loblaw, Colonial, Jewel, Winn Dixie, Acme, Allied. Grand Union,
and FFirst National. Food stores using trading stamps embraced 46
percent of all food retailing in the United States in 1964,

The use of trading stamps provides a form or means of competitive
rivalry at the retail level.? The scope of their use and influence in retail
marketing is clear from the facts stated in the paragraphs above.
Other factors affecting retail competition include price, attractiveness
of store. convenience of location, parking lots, selections and variety
of stock and like considerations. Additionally, in promoting goods,
continuity plans are widely used, e.g.. encyclopedias—a volume at a
time : games, such as a variation on Bingo and the like. Trading stamps,
of all of these. are in a special class because of their versatility and
price-like nature and, at least under certain conditions, may rank next
to price in importance.

Trading stamps atfect price behavior. The examiner found, as heie-
tefore mentioned, that price-cutting was one of the competitive re-
sponses to the original issuance of stamps: that a restriction on the
giving of stamps may affect the prices of the competitor of the stamp-
issuing retailer and thus the price offers in the market: and that, ac-

" Respondent’s witness Dr. Beem testified to the elfect that not all customers are
similarly atrracted hy the dispensing of trading stamps. We see no particular relevance,
however, in the fact that trading ztamps may not exert an equal pull on all customers,
It iy suflicient, we believe, that a large majority of American houscholds, as indicared
stamps and to some extent mold their shopping decisions on the basis

ahove, save t
of the availability of sueh staanps.
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cordingly, the restrictions on the number of stamps to be issued may
affect, in some measure, price behavior (initial decision, p. 1141).
Dr. Phillips, respondent’s witness, testified that at least at one time
during the period of the adoption of trading stamps by their competi-
tors, Safeway and Atlantic & Pacific Tea Company reacted by reduc-
ing prices. Other evidence in the record, including the testimony of
retailers, clearly brings out the fact that an effective response to the
issuing of trading stamps is the lowering of prices. As as example, the
manager of W. T. Grant Company store in Chelmsford, Massachu-
setts, testified that he ran sales and cut prices to meet the competition
of double stamps. Other instances are documented in the record. Con-
sequently, we find that trading stamps have an effect upon price be-
havior and that in view of the universality and widespread use of
trading stamps this effect was and is substantial.

In the retail food industry there is evidence that historically, as
price competition intensifies, the use of promotions and other forms
of nonprice competition decreases, and vice versa. RXs 24 (a)-(0),
which include certain testimony of Willard F. Meuller, Director of the
Bureau of Economics, Federal Trade Commission, before the National
Commission on Food Marketing (May 3, 1965), convey this idea. We
quote in pertinent part from such testimony:

# % % Writing in TNEC Monograph 33, A.C. Hoffman, now a vice president of
Kraft Foods, concluded :

During their period of rapid expansion, the chains almost without exception
had an aggressive price policy calculated to bring new customers into their
stores and expand their business. But close observers were able to note late in
the decade of the 1920’s that the chains were placing less emphasis on the price
appeal and were giving less attention than formerly to methods for reducing
retail costs. Competition had begun to take the form of institutional advertising
and more elegant store buildings and equipment.

The introduction of the supermarket by independent retailers in the early
1930°s reversed for nearly two decades the trend observed by Hoffman, Price
competition was intensified * * *,

+ = % By the early 1950’s the 4 or 8 largest retailers in most cities accounted
for well over half of all grocery-store sales. This oligopolistic market setting
encouraged large retailers to deemphasize price competition, which had proved
so0 effective with smaller stores. They turned increasingly to nonprice rivalry.
Many turned to trading stamps. Some placed increasing emphasis on advertising
and other promotion techniques. And nearly all turned to more modern, fancier
supermarkets, in-store facilities and parking lots as a way of attracting custom-
ers. * ** (RX 24 (1)-(m).)

Dr. Stewart Lee. testifving for complaint counsel, referred to the
shift from price to stamp competition as follows:

Another important aspect, and this is one of the areas that disturbs me very
much both as an economist and particularly as one whose area of special inter-

418-345—T72——73
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est is consumer economics and consumer welfare, and that is in the last decade
we have tended to see somewhat of a diminution of price competition, par-
ticularly in food sales.

Now, if you have a diminution in price competition in food sales, then the
competition needs other competitive devices to bring in and there is no question
they have brought in trading stamps. So the type of competition has been shift-
ing from price competition to trading stamp competion. (Tr. 4053.)

Thus, it can be seen that price competition and stamp competition
are importantly related in the marketplace. Moreover, it is clear that
there is an intermingling in the two forms of competition and that
stamp competition may, in some circumstances, substitute for price
competition at the retail level.

The versatility and importance of trading stamps as a competitive
factor is demonstrated by the number of ways in which they can be
used as a sales incentive, Dr. Lee, on this subject, testified in part:
Price competition has a great degree of flexibility in its use. You can move in
quickly. You can adjust prices, you can adjust prices in different ways as was
testified to. Trading stamps could be used and have been used very closely with

the degree of flexibility, with multiple stamping of various types on certain
items, and this is one of the very important aspects of it. (Tr. 4052-53.)

Dr. Beem testified that it is easier to establish a specific value for the
trading stamp than it is for many other kinds of nonprice competition
and “that in that sense the trading stamp is, you might say, price-like”
(Tr. 6057).2° Multiple stamps (including double, bonus or institu-
tional) have been used in various ways as a competitive device. They
have been used to sell specific products, to increase store traffic, to pro-
mote store openings, to meet. the store openings of competitors, to shift
patronage from regular “shopping days” to another day, and to over-
come impediments like poor location and special merchandising
problems. ,

This record also shows that in addition to lowering prices a retailer’s
response to a competitor’s introduction of stamps may be the use of
trading stamps, including the issuance of multiple stamps. The situa-

1 Dr. Beem also agreed with the following question, which was taken from his writings:

“By Mr. Stern:

“Q. A way in which trading stamps has has [sic] helped to make competition more
effective i{s by offering another dimension in which competition can be expressed. There
are many iostances, for example, in which market structures make effective price
competition unlikelr. To make a price concession feasible, a seller must secure enough
additional sales to offset the lower profit per unit of sales. When there are only a few
sellers in a market, and where costs among competing sellers is comparable, price
reductions are subject to rapid meutralization through imitation. In these frequently
occuring situations trading stamps offer a feasible way to make a price-like concession
because they cannot easily or immediately be offset by imitation.

Now. I ask you if you agree with that statement?

“A. I not only agree with it, but T wrote it.” {Tr. 84335.)
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tion which developed in Denver in 1953, covered in more detail in the
conspiracy discussion to follow, is a classic example of the use of
multiple stamps to meet stamp competition. In that instance the use
of trading stamps had been met by competitors by the dispensing of
double, and, in turn, triple stamps, and even quadruple stamps. This
competition in the dispensing of multiple stamps finally reached the
point where the various stamp companies operating in the market
entered into an agreement that they would adhere to a policy of dis-
pensing only one for ten.

The importance of stamp competition possibly is in no way better
shown than by the evidence of complaints from licensees against other
competing licensees on the use of double stamps. Such evidence demon-
strates not only the existence of trading stamp competition but that
such a form of competition is effective. Appendix A of the initial
decision, incorporated into the Commission’s findings, contains a list-
ing of various instances documented in the file of complaints from
licensees as to such multiple stamp competition.

An example is a situation which developed in Bristol, Connecticut,
in 1958. In that year three food stores—Mott’s, Washington Superette,
and Petit’'s—all dispensed S&H stamps in their Bristol, Connecticut
outlets. Petit’s and Washington Superette began offering double S&H
stamps. Mott's demanded that respondent stop such practice. There
followed a series of efforts by respondent to eliminate the double
stamping. This included submitting to Washington Superette and
Petit’s an advertisement to be run jointly, stating that double S&H
stamps would not be given by those stores, athough it is not clear
that such an advertisement was published. The efforts on the part of
respondent to stop this multiple stamping were unsuccessful in the
beginning, and apparently it was only after a period of time and a
number of contacts by the respondent that the retailers discontinued
the practice. As to this and other similar situations disclosed in the
record, the showing of the tenacity with which such retailers stick to
and continue double stamping suggests the effectiveness of this form
of competition.

Respondent’s own policy leaves no doubt as to the potency of
stamp competition. In enforcing its one-for-ten restriction respondent
does not require licensees competing with multiple stamping retailers
licensed by other companies to discontinue the dispensing of multiple
stamps. Respondent’s vice president, FFrank Rossi, testified in part
as follows as to its policy :

. And when a rival trading stamp company permits itx licensees tn nse
multiple stamps, for us to deny our merchants the right to issue multiple stamps
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would put him at a considerable disadvantage. And so, whether we like it or not,
we have got to go along with it because the competitive situation is such that
we must do this to protect our interest and that of our licensees. (Tr. 4986-87.)

The retention of this power by the respondent—the power to decide
which retailer will use a certain competitive tool and which will not—
cogently reveals the inherent evil in the restraint imposed.

The testimony of retailers further shows the impact of trading
stamps on competition at this level. David Javitch, president of
Carlisle Food and Giant Foods, Inc., Carlisle, Pennsylvania, testified
that the advertised prices of his stores in Mechanicsburg were lower
than the prices of his stores in Carlisle to overcome the double-stamp
situation occurring in the former area. Henry Vandevoort, operator
of Van's Food Market in Pella, Towa, testified that he used multiple
stamps to combat competition in his area. He further testified that
when Van’s Food Market in Pella was required to give up double
stamps, the store lost business. Samuel P. Alterman, executive vice
president of Alterman Foods, Atlanta, Georgia, testified that one of
his competitors started double stamping and that in his opinion this
was partly in response to his own price cutting. He stated: “Well, we
were fighting for existence. We were fighting with prices.” (Tr.
6986-87.) Bernard Weindruch, who was connected with Eagle Stores
of Rock Island, Illinois, asserted in his testimony that in December
1961 Park’s Discount Department Store and Discount Food Store
completely demoralized the entire marketing area with price cutting
and that Eagle Markets had decided to try double stamps to see if
they could generate enough volume, rather than resort to “drastic
price cutting.” (Tr. 7007.) These are examples, among others, of the
testimony of retailers as to the competitive effects of multiple
stamping in the retailing of food.

It is also apparent from grocery store advertisements included in
the record that the use of trading stamps rivals price itself as an in-
ducement. to patronage. In many of the advertisements the assertions
as to price and the offering as to trading stamps appear to be given
about equal prominence (some examples are CXs 69-76. 106. 107. 126~
97, and others). Many of these advertisements offer extra or bonus
trading stamps on the purchase of specific items therein listed.

Respondent’s own advertisement, which appeared in such publicq-
tions as Business Week, The New York Times, and others, possibly
summarizes the impact of trading stamps upon competition in food
retailing as well as any other single item of evidence. It states in part:
“When a leading research organization recently made a national sur-
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vey among the managers of 541 supermarkets that do not give stamps,
they found that more than half of them (51.5%) had reduced prices
to compete with stamps.” The article concluded: “* * * it seems we
need more and more competitive forces, like trading stamps, in the
marketplace” (CX 196).

In holding here as we do, that trading stamps are in themselves a
competitive force or factor, it is unnecessary to make a conclusive
determination, as complaint counsel appear to urge, that trading
stamps are, in effect, a discount from price. Nevertheless, we believe
that some comment on this particular phase of the matter is justified
because the competitive significance of trading stamps is traceable at
least in part to its price-like behavior. Trading stamps, of course, are
in one sense only an incident to the sale transaction and, in this respect,
something like a cash discount. The price of the article on which the
stamps are given can fluctuate independently of the stamps and to
the extent stamps are a discount from price, it is a discount only from
the otherwise established price of the article.

In this light, at least, the dispensing of trading stamps by the ve-
tailer can be considered a price reduction from the retailer’s regular
prices. That would seem to be the result particularly in the States
which require redemption be made in cash, such as Wisconsin and
Wryoming, as well as in the sixteen States in which the consumer has
the option of redeeming trading stamps in cash.

Also, it is noted that in some States, in applying fair trade laws,
the giving of trading stamps has been held to consitute a reduction
in the price of the goods. See, for example, Hogue v. Kroger Co., Tenn.
Sup. Ct., 1968 CCH Trade Cas. §70962, where the court stated:
“The stamps have the effect of reducing the price whether called ad-
vertising gimmicks, discounts for cash payment, etc., or not. * * *” (P,
78822.) See also Colgate-Palmolive Co. v. Elm Farm Foods Co., 148
N.E. 2d 861 (1958). While other courts in fair trade law decisions
have held to the effect that trading stamps constitute a discount for
cash (and therefore supposedly not a reduction in price), even in this
respect the stamps have a clear relationship to price.

Respondent’s contention on the subject is that the dispensing of
trading stamps by retailers is a prometional service similar to such
other services as the furnishing of a parking lot and thus that it is not

1 See, for example, Safeway Stores v. Oklahoma Retail Grocers Association, 322 P. 2d
179 (1958). afi*d, 360 U.S. 834 (1959). The court held in this case that trading stamps
merely constituted a discount from cash.
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a discount from price but a cost item to the retailer.!? While the dis-
pensing of trading stamps, in some circumstances at least. appears
to be in effect a price reduction, as stated, we need not make a con-
clusive finding on this one way or the other. The scheme, one court has
observed, is sui generis. Sperry & Hutchinson Co. v. Mechanics’ Cloth-
#ng Co., 135 Fed. 833 (C.C.D.R.I. 1904). In the circumstances, we are
of the view that the application of any per se or mechanical rules of
law would be inappropriate. Moreover, even a determination (which
we do not make) that the dispensing of trading stamps is not a re-
duction in price but the giving of a service to a customer would not
dispose of the proceeding. The Federal Trade Commission Act’s pro-
scription against unfair practices is broad encugh to cover restrictions
in the services which retailers may offer. ('f. Fashion Originators Guild
of dmerica, Inc. v. Federal T'rade Commission, 312 U.S. 457 (1941),
a case involving a restriction on competition in the nonprice area, Z.e.,
collective action to destroy competition in the sale of copied garments.

Qur decision rests not on resolving the issue of whether or not the
trading stamp is a discount from or a reduction in price in the guise
of a stamp program, but on the determination that the trading stamp
scheme s itself a viable means of competition at the retail level, par-
ticularly in the distribution of food. Trading stamps are not just a
temporary phenomena, to disappear with changes in marketing
approaches or purchasing habits, like so much frost under an October
sun. Their nuse—going back some seventy years—has stoed the rigorous
test of time. Nor are they just another promotional scheme or gimmick,
as respondent contends; they have become an integral and important
part of retailing in America.

We note, moreover, that the trading stamp industry is highly con-
centrated (only a few of the companies have any significant share
of the business), and it is dominated by the respondent, who wields
great power over its licensees.’® It is in this environment that we view
the competitive effects of respondent’s restraints.

32 The examiner found at one point as follows :

“From an accounting or economic point of view, it may be said that the stamps are not
part of the cost of sales of the merchandise but rather part of the overhead of the
business. From the point of view of the consumer, however, the stamps are part of the
package of rights that he is entitled to receive for his purchase price.”” (Initial decision,
p. 1141.)

13 While there are other trading stamp companies in the business to which a retailer
could turn, in many markets in which respondent’s S&H stamp is highly prized such an
option, as a practical matter, is not available. On this Dr. Lee testified as follows:

“R&H ix g0 dominant in the marketplace that a retailer wants to give a trading stamp
that has a high degree of acceptability and with 39 percent of the consumers preferring
S&H, a retailer wants to be very cautious, if he is going to introduce a trading stamp,
lLie would like one they prefer. If he has the one they prefer, he wants to keep it. So that
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On the desirability of the use of stamp competition in place of price
competition we make no finding either way; we only recognize, look-
ing at the record before us, that such competition does exist; that it
is substantial; and that, in the circumstances, it is worth preserving
against limitations and restraints.

There is no showing that respondent’s conduct relative to its dealers
as charged under Count I is in any way necessary for the preservation
or promotion of competition; the evidence is just the reverse. It is
clear, we believe, from the discussion in preceding paragraphs under
the subject of “competitive effects,” that respondent’s one-for-ten pol-
icy, by limiting retailers’ opportunities to compete, has substantially
impaired or may substantially impair competition.

The scheme is closely analogous to the practices involved in cases
dealing with resale price maintenance and the organizing of price
maintenance combinations. See Dy, M iles M edical Co.v.John D. Parke
& Sons Co.,220 U.S. 373 (1911) : Undted States v. Parke, Davis & Co.,
362 U.S. 29 (1960) ; Federal Trade Commission v. Beach-Nut Packing
Co., 257 U.S. 441 (1922). Here the respondent, to the extent that it
entered into individual agreements on a vertical plane with various re-
tailers and instituted, as part of its plan. the one-for-ten restriction,
engaged in a practice restraining trade in much the same way as if
it had entered into agreements with such dealers bearing specifically
on the prices of the products they sold.

There is a further aspect to the matter concerning the so-called “be-
hest™ situations. The hearing examiner found that in a substantial
number of instances involving several sections of the United States li-
censees of respondents requested it to urge other retail licensees in com-
petition with them to cease issuing multiple stamps; and that respond-
ent urged such competing licensees so to stop (initial decision, p. 1127).
Respondent, in paragraph 8 of its answer, admits that from time to
time it has attempted to secure adherence by its licensees—sometimes
after complaints were made by other licensees of respondent—to abide
by the one-for-ten policy.* The examiner found that respondent’s ac-

in the marketplace, the dominant size makes it a very valuable competitive device; either
he wants to get to use it or he wants to continue to use it, if he has it.” (Tr. 4055.)

It is also apparent, since most major trading stamp companies have similar restrictions
on the dispensing of trading stamps, that a retailer wishing to compete by multiple
stamping might have difficulty obtaining a desirable trading stamp license.

s Paragraph § of respondent’s answer reads in parts as follows :

% ® * except admits that from time to time it has attempted to secure adherence by
its licensees, sometimes after complaints were made by other licensees of respondent, to
the provision in respondent’s license agreements that respondent’s trading stamps shall
he issued at the rate of one for each 10 cents worth of goods or services sold by the re-
tailer, and that upon one occasion respondent actually cancelled a license agreement when
the retailer refused to adhere to or comply with the aforesaid provision.”
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tions varied from case to case; that in some instances a threat to cancel
was made and that in other instances a mild request was deemed suf-
ficient. The examiner further found that in most instances the non-
complying retailer agreed to comply, even though he later lapsed into
noncompliance. The examiner concluded as to such “behest” situations
that the action tends to become a combination and unreasonable re-
straint of trade and thus violates Section 5 of the Federal Trade Com-
mission Act. The hearing examiner, to support his holding, relies on
United States v. General Motors Corp., 384 U.S. 127 (1966) ; United
States v. Parke, Davis & Co., supra,; and Federal Trade Commission v.
Beech-Nut Packing Co., supra.

Respondent, as to these “behest” situations, argues that the cases re-
lied upon by the examiner are inapposite because the General Motors
matter involved a conspiracy and Parke, Davis and Deech-Nut went
beyond the unilateral enforcement of the resale pricing policy involved.
Tt claims that no combination of the 70,000 licensees existed and that
respondent “simply acted, by itself, to enforce its contracts after re-
ceiving unsolicited information from isolated licensees having no re-
lation with each other” (respondent’s appeal brief, p. 20). Thus,
respondent asserts, it is impossible to find a conspiracy.

We note on this that respondent entered into agreements on the one-
for-ten restriction with its dealers, so that the Beech-Nut and Parke,
Davis cases are relevant only to the extent they deal with organizing a
combination with retailers. In Parke, Davis, the Court was primarily
concerned with the lack of agreements between retailers and Parke,
Davis. It resolved such issue by holding that in a vertical restraint
matter no actual agreement is necessary.® The Court there stated that
if a manufacturer was unwilling to rely on individual self-interest to
bring about general voluntary acquiescence in the scheme and takes
affirmative action to achieve uniform adherence by inducing each cus-
tomer to adhere to it, the customer’s acquiescence has not been a matter
of individual free choice prompted alone by the desirability of the
product. The manufacturer there was the organizer of a price main-
tenance combination or conspiracy in violation of the Sherman Act.
This case is similar in that respondent was an organizer of a combina-
tion restricting the competition involved in the dispensing of multiple
trading stamps, but it did this by agreements as well as by other acts
and practices.

15 ¢« . an unlawful combination is not just such as arises from a price maintenance
agreement, oxpress or implied ; such a combination is also organized if the producer secures
adherence to his suggested prices by means which go berond his mere declination to sell
to a customer who will not observe his announced policy.” (The emphasis is the Court's.}
(862 U.S. 29, 43.)
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In this matter, the behest situations are not necessary to prove the
Count I combination, but they do serve to illustrate that the agreements
were more than a mere formality. Also, they show that enforcement
was such as to involve retailer against competing retailer in league with
respondent, bringing this close to a horizontal combination among re-
tailers. Respondent, if it did not expressly solicit complaints against
double-stamping licensees, made clear by its actions that such were en-
couraged and acted upon. A few examples will be related.

In 1961, Mr. Meyer of W. T. Grant Company wrote to Mr. Clemens
of the respondent’s in New York City, referring to an ad promoting
double stamps by Sutherland’s Department Store in Lawrence, Mas-
sachusetts. Mr. Meyer stated that the ad disturbed his stores, since
they were told repeatedly that double stamps could only be used with
permission of respondent, and that “I would appreciate confirmation,
from you, that there has been no change in your policy and that pro-
motions such as the attached, without vour approval, will not be re-
peated” (CX 90). Subsequently, the record shows some internal cor-
respondence between Mr. Clemens and Mr. Gardner of Sperry and
Hutchinson Company. In this correspondence it is clear that Suther-
land’s was contacted by a Sperry and Hutchinson representative and
apparently was advised of the Grant store’s objection.” Finally, on
November 10, 1961, Grant’s was informed by Mr. Clemens of respond-
ent that Sutherland’s did not have permission to double stamp and
that “he has promised me that he would not do it again unless permis-
sion was definitely granted” (CX 94). It appears that the double
stamping by Sutherland’s was discontinued, at least for a period of
time. ‘

Another example concerns an incident in Pennsylvania in 1960. The
record contains a letter from Mr. Whitnack of Sperry and Hutchinson
to the Zollinger-Harned Department Store in Allentown, Pennsyl-
vania, reporting that he had seen the store’s Founder’s Day Sale, fea-
turing double S&H stamps. Mr. Whitnack objected to this, stating,
“TWe can handle the supermarket situation all right, but in your case
stores such as Miller’s Department Store in Northhampton and Nelson-
Freeman in Nazareth and a few other small stores in that area, have
given us quite an argument about why we do not let them operate like
you do” (CX 116). The responding letter from Zollinger-Harned in-
cluded this statement: “The decision with respect to our continuing
this double stamp event will remain entirely within your judgment.
I am interested only in cooperating with Sperry and Hutchinson Co.”

16 Respondent's letter of November 7, 1961, reports that Mr. Kurth of Sutherland’s
“would have no objection if Grant’s were also to use them” (CX 93-(a)).
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(CX 117.) Zollinger-Harned thereafter discontinued double stamping
for a period of time.

Another example is the incident which occurred in Bristol, Connecti-
cut, in 1958 (discussed above), in which two licensees gave up double
stamping at the behest of a competing licensee.

These and similar situations disclosed by the record (see illustrations
in Appendix A attached to initial decision and incorporated into the
Commission’s findings) have gone well beyond the bounds proscribed
by the Supreme Court of a mere announcement of policy and a refusal
to deal.” In this case, respondent entered into agreements with retailers
to confine the dispensing of trading stamps to one-for-ten and it ac-
tively enforced such policy. Respondent. upon the receipt of a com-
plaint, went to the party complained against, received an assurance to
cooperate, and frequently reported this back to the complaining dealer
as & means to retain the latter’s adherence to its policy. Respondent
used various means at its disposal to obtain compliance, including
threats to cancel. This restrictive policy, as above found, has impaired
or may substantially impair competition.

We hold in the circumstances that respondent’s agreements with re-
tailers on the one-for-ten restriction and its policies and actions in con-
nection with enforcing such restriction as charged in Count I of the
complaint, including the “behest” situations, were such as to organize
a combination in restraint of trade in connection with the dispensing
of trading stamps; that these are unfair methods of competition and
unfair acts and practices; and that they are in violation of Section 5 of
the Federal Trade Commission Act.

The Illegality of the Combinations to Enforce the One-for-Ten
Policy—The complaint, in the conspiracy charge in Count II, alleges
that respondent and other companies not named in the complaint (in-
cluding Top Value Enterprises, Inc., Gold Bond Stamp Company,
E.F. MacDonald Stamp Company, King Korn Stamp Company, Mer-
chants Green Trading Stamp Company, and Stop & Save Trading
Stamp Corporation) engaged in understandings or agreements, com-
binations or conspiracies, and pursued a common course of action and
course of dealing to restrain and eliminate competition. Complaint
counsel, in support of this charge, has adduced evidence concerning
cooperative efforts or contacts with regard to enforcing a one-for-ten
policy. The hearing examiner agreed and found that conspiracies had
been entered into and included in his initial decision an order to cease
and desist such practices. Respondent has appealed from this holding.

17 There is only one disclosed instance of a refusal to deal, which instance was admitted
in respondent’s answer (par. 8).
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The appeal is largely a challenge of the significance of the evidence
adduced. Respondent claims, for instance, that the joint activity in
Denver in 1953, in which respondent and four other companies an-
nounced in a newspaper that they would thereafter require their
licensees to issue stamps at a rate of one on each ten-cent sale, is the
only evidence in the record relating to joint activity by trading stamp
companies and that this is old and stale. It avers that documents ghow-
ing the contacts as to the one-for-ten restriction between officials of
respondent and Gold Bond relate to events prior to 1962 and thus do
not show a “continuing” conspiracy alleged to exist on the date of the
complaint. and that none of the incidents involving Gold Bond were
initiated by respondent’s officials. Respondent, in sum, attacks the
sufficiency of the evidence. Nowhere does it take the position that it
could have lawfully combined with other trading stamp companies to
fix a ratio for the dispensing of stamps.

It is clear, we believe, that respondent did combine with other stamp
companies to fix a policy of dispensing one stamp with ten. This is
possibly best illustrated by the Denver incident of 1953, involving
respondent and Gunn Stamps, Red Stamps, Pioneer Stamps and True
Blue Stamps. In that instance a meeting was held October 1, 1953, at
which the stamp companies agreed to issue a joint advertisement that
all firms would require an adherence to a policy of one for ten, and
this advertisement subsequently appeared October 5, 1953. The ad-
vertisement, signed by the mentioned stamp companies, states in part:
“The Practice of Offering Multiple Stamps Is Contrary to the Policies
of the Undersigned Stamp Companies. In the Interest of Both Mer-
chant and Consumer, Beginning Today, Monday, October 5, We Will
Require Adherence by All Firms, to the Policy of Giving ONE and
Only ONE Stamp With Every 10¢ Purchase.” (CX147.) Thereafter,
for many years, there was little double stamping in the Denver area.

However, that is not the only incident of direct cooperative activity
between respondent and another stamp company on this question. The
examiner’s findings (pp. 1128-1133) discuss various other incidents.
For example, in May 1961, as a result of a contact by a Gold Bond
representative with personnel of the respondent, Pete’s Country Store
was advised that issuing double stamps was in violation of his contract
and must be stopped. In another instance, in 1961, respondent was
contacted by a Gold Bond representative as to double stamping by
Lewis Grocery Company in Missizssippi. There is evidence respondent’s
representative advised that the double stamping by Lewis Grocery
Company would not be repeated ; however, it appears that respondent’s
action was ineffectual. ' ‘
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Further, instances of combined activity between Gold Bond and
respondent involved multiple stamping in the State of Towa in 1961
and 1962 and later in 1963. In the first instance, respondent was asked
by Gold Bond to stop Van's Food Market, Pella, Iowa, from double
stamping. The second incident in Jowa involved Eagle Stores, re-
spondent’s licensee, and Super-Valu Stores, a Gold Bond licensee. The
evidence indicates that contacts were made with respondent’s rep-
resentatives by Gold Bond representatives as to the double stamping
by Eagle Stores, in efforts to have it stopped. Finally, there is an
instance in March 1963 in which the manager of Gold Strilke stamps,
in Salt Lake City, Utah, complained to a representative of respondent
that Prinster’s City Market in Mohab, Utah, was giving double stamps.
The evidence shows that Gold Strike was advised that respondent
would take care of the matter.

These examples appear to be separate incidents; yet, they form a part
of the larger pattern. Most of the leading stamp companies at the time
of the complaint expressly provided in their contracts for the issuance
of one stamp with each ten cents of purchase (though some made
certain exceptions). These included National Enterprises, Inc. (Top
Value), and Top Value Enterprises, Inc., E. F. MacDonald Stamp
Company (Plaid), Merchants Green Trading Stamp Company, King
Korn Stamp Company, Gold Bond Stamp Company, Blue Chip Com-
pany, and the respondent. These companies and others were all aware
of each other’s policies and, at times, as illustrated by the above situa-
tions, sought to enforce such pelicies by collective action. Clearly it is
unnecessary that there be simultaneous action or a simultaneous agree-
ment on the part of all the conspirators. Nor is it a defense that the
scheme may not have been continuous and wholly effective. Cf. Fashion
Originators Guild v. Federal Trade Commission, 812 U.S. 457, 466
(1941) ; Interstate Circuit v. United States, 306 U.S. 208, 227 (1939).
The relationship here was informal and loosely connected. Neverthe-
less, there was an adherence to a common scheme and at certain times
and places specific action taken by certain of the trading stamp com-
panies to enforce such scheme. In the circumstances we believe there
has been shown a conspiracy or conspiracies to restrain trade. We hold
that these constituted unfair methods of competition and unfair acts
and practices violating Section 5 of the Federal Trade Commission
Act.

Charges under Count 111 of the Complaint.—Count III of the com-
plaint charges that respondent, by itself or in combination with others,
has entered into and placed into effect a practice or policy to prevent
and suppress the operation of trading stamp exchanges or the free and
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open redemption of trading stamps. It is alleged that the means used
include agreements with retailers, a planned common course of action
or course of dealings with other trading stamp companies to exchange
information and to assist in legal actions against persons engaged in
such activity, and other regulating and policing activity. The com-
plaint finally charges that the effects of such practices or policies are to
suppress independent trading stamp exchanges to the detriment of the
people engaged in such business or activity, and of the members of
the purchasing public who are thus deprived of the facility, and to
interfere with the right of the public to enjoy the full use of their
personal property. ;

On the issues raised under Count ITI, dealing with alleged re-
straints in the redemption of stamps, the facts are not generally in
dispute—at least so far as they concern respondent’s unilateral acts.
In its answer to the complaint respondent admits that “by itself,
respondent for many years past, has entered into, placed in effect and
carried out a practice or policy to prevent trading stamp exchanges
from trafficking in respondent’s stamps and to prevent unauthorized
redemption of respondent’s stamps, by means of provisions in ifs
license agreements, by notification of intent to institute litigation and
by the actual institution and conduct of such litigation” (respondent’s
answer, par. 16). The evidence in the record relating to respondent’s
efforts alone or in conjunction with others to prevent or suppress trad-
ing stamp exchanges and the free redemption of trading stamps is
detailed by the examiner in the initial decision on pp. 1133-39. These
have been specifically incorporated into the Commission’s findings, to
accompany this opinion.

The examiner, as he did in the policy of limiting the dispensing of
stamps to one for ten, found a violation in the combined activity of
respondent with others, but no violation in respondent’s individual
actions. The examiner held that both restrictions challenged in the
complaint were a part of the service offered. In the examiner’s view,
if the stamps can be freely traded, the attraction of the customer to a
licensee’s store, caused by the issuance of S&H stamps, is destroyed
and the licensee loses what he has paid for.

Both parties have appealed from the hearing examiner’s disposition
of Count IIT of the Complaint—complaint counsel for his failure to
find respondent’s unilateral acts unlawful, and respondent from his
finding that its acts in combination with others were illegal.

The policy of alleged suppression and prevention of stamp redemp-
tion activities covered in Count IIT of the complaint relates not only
to trading stamp exchanges but also to what the complaint refers toas
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“the free and open redemption of trading stamps by persons or firms
desiring to enter or operate such business other than respondent.” The
hearing examiner found that there were three categories of persons
engaged in the so-called “unauthorized” stamp redemption activity, as
follows: (1) retailers who wanted to buy stamps and reissue them, (2)
retailers who offered to exchange S&H stamps for those they were
issuing to lure customers who collected S&H stamps into their stores,
and (3) the trading stamp exchanges that ran brokerage operations
(initial decision, p. 1134).

On point (1), above, a comment is necessary. Reissuance might be
defined as the practice of a retailer of taking in trading stamps which
have not yet been pasted into books and reissuing (or redispensing)
them on new purchases. Such a practice goes bevond merely redeeming
or exchanging, which was the practice shown in this record. Trading
stamp operators, including the two Rances and Mrs. DeBolt, stated
that they had a definite policy against selling stamps to retail mer-
chants. The reissuance of stamps by a retailer not licensed by the
respondent. is a practice concerning which there is little, if any, evi-
dence in this record. Complaint counsel concede, at page 30 of their
veply brief, that the right of respondent to prevent such a use of
jssued stamps is in no way involved in this proceeding. Accordingly,
the Commission’s order will not extend to the respondent’s individual
policies so far as they concern the reissuance of S&H stamps by
retailers. :

We will now consider the characteristics of the “trading stamp
exchange.” The hearing examiner, at page 1111 of his initial decision,
defined the trading stamp exchange as a person or business engaged
in the exchange of trading stamps issued by one trading stamp com-
pany for those issued by another, or engaged in the sale or purchaze of
trading stamps to or from members of the consuming public. The
trading stamp exchanges disclosed by the record appear to be relatively
sniall businesses. The individuals involved simply went into business
and offered to redeem or exchange trading stamps. Trading stamp
businesses as to which testimony was taken include the “Trading
Stamp Exchange™ in Oklahoma City, Oklahoma, operated by William
Rance: the ~Trading Stamp Exchange™ of Tulsa, Oklahoma, operated
Ly Mrs., Regina Lou DeBolt: the “Trading Stamp Exchange™ of Fort
Worth, Texas, operated by Morris Sam Rance; and “Rosenwasser’s,”
Corpus Christi, Texas, operated by Herbert Rosenwasser.

These trading stamp exchanges all seeni to be similar in their mode
of operation. William Rance described his operation as follows:

We buy, sell, or exchange trading stamps for, principally, our customers arve
housewives, If a person wants to sell trading stamps, we can buy them. I a ner-
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son wants to buy a book of stamps, then we will sell him a book. Principally,
most of our customers simply want to exchange one type of stamp for another,
and for that we charge a commission fee, usually thirty to fifty cents a book,
and that's about the extent of the services that we offer. (Tr. 1881.)

He added that about 90 percent of the income for the business was
from commissions charged for the exchange of stamps (Tr. 1882).

The other kind of stamp redemption activity which respondent
sought to suppress and did suppress involved principally retailers who
offered to exchange S&H stamps for their own variety of stamps or
simply to redeem S&H stamps. The redemption activity may in some
instances be carried on by S&H licensees. Generally, the stores in-
volved are not licensees of S&H. One example involves Jake’s De-
partment Store. Thibodaux, Louisiana. In this instance the retailer
offered to give $3 in merchandise for each green stamp book. Respond-
ent warned the store about this practice and the retailer agreed to dis-
continue it. Another example concerns Good Deal Supermarkets,
Irvington, New Jersey. In 1958 this store advertised that it would
accept coupons and trading stamps to be used to buy food to give to
needy families. Good Deal was threatened with litigation and in-
formed that it had no right to exchange or redeem S&H stamps. It
apears that eventually Good Deal discontinued its practice. A further
example is that of the Savin Company, Inc., doing business as Tifon
Jewelers in Orange. Connecticut. This firm, in 1958, offered to take
in stamp books as a down payment on goods purchased but was forced
to discontinue the practice by S&H.

Respondent has vigorously opposed trading stamp exchanges and
all redemption of S&H stamps by persons and firms other than the
respondent. This policy is set out in its answer, which was quoted in
pertinent part above. First, we will give consideration to respondent’s
individual activities in restraining stamp redemption or exchange
- activity.

The stamp collector’s book supplied by respondent contains a notice
that the title in the stamps is reserved in the respondent and that
“Tt]he only right which you [the consumer] acquire in said stamps is
to paste them in books like this and present them to us for redemp-
tion™ (CX 401). The policy statement in the collector’s book further
explains that the consumer must not dispose of the stamps or make
further use of them without respondent’s consent in writing, that
permission to transfer the stamps to any “bona fide™ collector of
S&H stamps will be granted and that if the books are transferred
without respondent’s consent the respondent reserves the right to re-
strain their use or take them from other parties. Also, respondent’s
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contract with its licensees provides that title to the stamps shall re-
main in the respondent and shall not pass to anyone eise.

In enforcing its policy of suppressing trading stamp exchanges
and other outside redemption activities, respondent, since January 1,
1957, filed at least 16 complaints seeking injunctions against trading
stamp exchanges or other parties engaged in redeeming its stamps.
Between January 1, 1957, and April 1, 1965, respondent sent approxi-
mately 140 warning letters to exchange operators dealing in S&H
stamps, and approximately 175 warning letters to other kinds of
firms redeeming S&H stamps. Respondent has been generally success-
“tul in suppressing the so-called unauthorized redemption of stamps.
A recent court case sustaining respondent in its policy of suppressing
trading stamp exchanges is Rance v. Sperry and Hutchison Company,
410 P. 2d 859 (Okla. Sup. Ct. 1963), cert. denied, 382 U.S. 945 (1965).

"Complaint counsel, on this issue, argue that respondent’s actions
violate Section 5 of the Federal Trade Commission Act because re-
spondent is imposing an oppressive and unjustified restriction on
the consuming public, because it tends to eliminate a class of small
businessmen. and because it is against the public policy of encouraging
the free transfer of property. More specifically, complaint counsel con-
tend that respondent’s suppression policy is a restraint on alienation
contrary to public policy; it removes a service which could reduce the
economic waste of unredeemed stamps, and it eliminates a needed ancl
unique service. _

Respondent’s position, so far as its individual policy is concerned,
is to the effect that unrestricted “trafficking™ in respondent’s stamps
would destroy the franchise system by removing the incentive for
stamp savers to return to S&H licensees. This would eliminate, it is
claimed, the very consideration for which licensees are paying under
the franchise. Respondent otherwise asserts that the essential cle-
ments to the success of the S&H system (7.e., the exclusive license,
full book requirement, the “remembrance value” of S&H merchandise,
and exposure of the consumer to respondent’s attractive redemption
centers) are frustrated and impaired by the so-called unauthorized
redemption activities. ,

Respondent does not seem to argue that its policy of suppression of
trading stamp exchanges and other outside redemption of stamps rests
on technical legal principles such as a reservation of title. Rather, it
argues that redemption operations by others are an interference for
commercial purposes with the normal operations of its business in a
manner depriving it of the full benefit of its own expenditure of time,
money and labor, and unjustly appropriates that benefit to another.
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Thus, it asserts trading stamp exchanges and others dealing in its
stamps interfere with and recduce the value of respondent’s exclusive
license agreements, while at the same time capitalizing for their
own profit on respondent’s efforts to create a valuable promotional
system for its licensees. Respondent refers particularly to Sperry &
Hutchinson Co. v. Lewis Weber & Co., 161 Fed. 219 (N.D.I11. 1908).

Respondent, to support its position that in suppressing outside re-
demption of its stamps it acted in good faith to protect its business
interests, adduced testimony from its own officers and employees, who
testified in broad generalities that harm would come to respondent’s
system by the indiscriminate redemption. They offered no hard facts,
however, to support their assertions on the issue. On this question, we
note that trading stamp exchanges and other redemption activities
have been so regularly suppressed that there is little evidence to show
what would be the effect if such operations were continued over a
period of time. In the Oklahoma-Texas area where trading stamp
exchanges did do business with some regularity before their opera-
tions were curtailed (principally through respondent’s actions), the
evidence seems to indicate, if anvthmg , an increase in respondent’s
business.®

Furthermore, there is a great deal of exchanging of stamps between
individuals. There is evidence, for instance, that in 1960 some 20 per-
cent of the stamps issued were exchanged by housewives on an in-
formal basis. Such exchanges are permitted by the respondent when
authorization is requested. There is no evidence that such exchanges
have been damaging to respondent’s business, that is, that they dis-
courage consumers from shopping at S&H licensees. It is not clear why
the effect should be any different where the e\:chanoe 1s made through a
commercial exchange.

Additionally, it hﬂb been the policy of respondent to encourage the
pooling of stamps for charitable reasons. An example of this is where
a church organization decides to acquire a school bus with trading
stamps. In such an instance some of the various elements which re-
spondent claims are essential to the effective operation of its business.
i.c., remembrance value, attractive redemption stores, completed books,
ete., would appear to be reduced or eliminated. This seems to illustrate
that motivations other than those listed can act as incentives for the
housewife to acquire S&H trading stamps and therefore to shop S&H

licensee stores.
¥ For example, respondent’s Fort Warth warehouse facility serving such area was
douhled in 1964, suggesting an increase of husiness.

418-345—72——78
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It 1s clear, we believe, upon a more general basis, that respondent’s
business Would not be seriously qﬁ’ected by the operation of trading
stamp exchanges. In most areas the S&H trading stamp is the most
popular and sought after. If the trading stamp exchanoe has a supply
of the S&H stamps. this would necessarlh mean th‘lt individuals in
the market have patronized S&H licensees to obtain them and to in
turn supply the exchange. Furthermore, even if exchanges existed on
a broader scale, many people who now exchange books among them-
selves would plobablv continue to do so to avoid the fees charged
and the inconvenience which might be involved. To summarize, we
do not think that the examiner’s ﬁndlno to the effect that respondent’s
business would be harmed by free and open redemption of its trading
stamps is justified by the evidence in this record. In short, there is no
business Justlﬁcatlon shown for the restraint imposed.® Hovwev er, as
we have heretofore indicated, even if respondent could have shown a
good business reason for the suppression of stamp redemption activity,
its actions would still have to be weighed in terms of their possible
harm to competition. United States v. Arnold, Schacinn & Co., supra.
We will therefore look at the competitive effects of the practice.

Before covering such effects. however, some mention should be made
of complaint counsel’s argument in substance that respondent’s restric-
tions on the transfer of S&H stamps constitutes a restraint on aliena-
tion and that this is contrary to public policy. We do not understand
that respondent is pressing an argument—at least on this appeal—
that its actions are justified by the right of ownership. Quite to the
contrary, respondent appears to argue that reasons other than “reser-
vation of title or any other matter of form™ constitute the basis for
its claim, the other reasons being an asserted interference with its
business for commercial purposes (respondents’ answering brief, p.
39).20

It seems to us that if this matter should be construed to involve a
restraint on alienation, an important threshold issue would be whether
the trading stamps themselves constitute persoual property.? The fact

1 The cases cited by respondent. in which the courts have enforced restrictions placed
on the transfer of railroad and amusement tickets. involve public interest considerations
such as rate regulation and abuses of ticket speculation. There are no such considerations
in this case. See Betfterman v. Louisrille & Nashville RR. Co., 207 U.S. 205 (1907) :
Collister v, Huyman, 76 N.12, 20 (19035,

¥ Also in its answering brief respondent states: “Respondent is not engaged in the
bhusiness of selling goods. or putti goods in the stream of commerce while purporting to

reserve title, The trading stamps the.nw]\'e\ have no value. Respondent merely uses its

stamps as tokens or syvmhols which represent itz obligation to deliver merchandise to
customers in accordance with itz license agreements and itz redemption catalogs.”
{Emphasis supplied.) (Respondent’s answering brief, p. 28,

M Bee Sperry end Hutchinson v, Hertxberg, supra note R and other cases cited therein.
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that respondent contends that it is not selling stamps but offering a
promotional service suggests that it is not relying on property rights.
Complaint counsel appear to recognize this difficulty and, accordingly,
at page 26 of their reply brief, assert in part as follows:

Although we have taken no exception to the Examiner's finding that respond-
ent is in the business of selling a “promotional service” and that it does not sell
stamps as such # # % we also think it clear that trading stamps are a separate
and identifiable component of the “service,” which can be freely traded and
exchanged * * *,

t respondent’s trading stamps are considered in such terms, swould
respondent, by placing a restriction upon their transfer or disposition,
be in violation of the “ancient rule against restraints on alienation”?
U nited Ntates v. Arnold Schwinn & Co.. supra, at 380. Under that de-
cision, once the manufacturer has parted with title and risk, he has
parted with dominion over the product, and his effort thereafter to re-
strict territory or the persons to whom it may be transferred is a per se
violation of Section 1 of the Sherman Act.

If such a test were to be applied in this case, the showing would not
be sufficient to justify respondent’s actions. Although respondent gives
notice in the collector’s book that it reserves title in the stamps and the
books to itgelf and also has a provision in its contract with each licensee
for reservation of title in the stamps (no such notification, however, be-
ing made on the stamps themselves), other indicia of ownership—
especially, acceptance of risk—are absent or not shown in this record.

For instance, vice president Rossi knew of no tax paid on stamps is-
stted by the company in the hands of the licensees and he knew of no
action to stop swapping by customers of licensees. Additionally, re-
spondent does not replace stamps stolen from its licensees. It is clear
the evidence is not sufficient to demonstrate that the respondent has
exercised dominion over the stamps. ‘

However, we do not believe it appropriate to decide the broad com-
petitive questions presented in this record on the narrow and technical
basiz of a restraint on alienation. The circumstances here are much
ditferent from that where products are transferred to a dealer for re-
sale. They are complicated by the nature of the trading stamp scheme.
It iseszentialin this matter, we believe, and as we have heretotore indi-
cated, to determine whether or not there has been or may be an impair-
ment of competition. Thus, we intend to look at the substance of the al-
lecedly illegal practice rather than to decide the case by application of
a technical formula. (7. Simpson v. Union Qil Co. of Californio. 377
T.8013 (1964) . We now turn to the evidence which the record may con-
tain as to the competitive effects of the restrictions which respondent
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has placed on the transfer of its stamps and of respondent’s suppression
of trading stamp exchanges.

The examiner’s findings as to the effects of respondent’s suppressive
activities are set forth on page 1143 of the initial decision. As hereto-
fore noted, these include respondent’s individual actions, although he
did not find that respondent had violated the law acting alone. Further-
more, while the examiner appeared to limit his findings on injury from
these practices to the suppression of trading stamp exchanges, some of
the same effects which he noted would also have resulted from the sup-
pression of other trading stamp redemption activity. The effects found
by the examiner were that the suppression substantially reduced the
trading volumes of the trading stamp exchanges and that it disadvan-
taged the stamp collecting consumers who did not have, after respond-
ent’s actions, the same freedom of choice in the disposition of trading
stamps.

There is no question that respondent’s suppression policy restrained
trade and had severe anticompetitive effects in the marketplace. As
above pointed out, in addition to the injunctive actions taken by re-
spondent between 1957 and 1963, it sent out a total of 315 warning let-
ters concerning the redemption of its stamps by others. Appendix B at-
tached to the initial decision and specifically incorporated into the Com-
mission’s findings herein lists a number of concerns against which ve-
spondent took action for redeeming or exchanging S&H trading
stamps. In practically all cases the firms (many of which were retail-
ers) were forced to abandon their redemption or exchange practices.

Respondent suppresed or restricted the activities of trading stamp
exchanges which were practically exculsively engaged in the business
of redeeming or exchanging trading stamps. Some of these have been
listed above. Such trading stamp exchanges sutfered a serious loss of
business when they were compelled to discontinue dealing in'respond-
ent’s stamps. For instance, William Rance testified that his best esti-
mate of the business lost after respondent obtained an injunction
against him was a gross income decline of between 40 and 60 percent
and that was because of the popularity of the S&H stamp in the market
in which William Rance did business. Mrs. DeBolt testified that 60
percent of the transactions in her exchange involved S&H stamps. Cer-
tain of these concerns were forced out of business. For example, the
record indicates that the Trading Stamp Exchange in Los Angeles had
to give up exchanging stamps npon threat of an injunction by respond-
ent. Warren Wooley, who advertised a stamp exchange. upon threat of
a lawsuit “became frightened and quit the operation” (CX 325).
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Respondent’s dominance in the trading stamp field and the popu-
larity of its S&H stamp greatly enhanced the effects of respondent’s
suppressicn practices. William Rance testified that in Oklakoma City
there were approximately 15 ditferent kinds of stamps but that the three
most important were Top Value, Gunn Brothers, and S&H because
these resulted in the most volume turnover. He stated that the effect
of respondent’s injunction against him involved not only S&H stamps
but the swapping of other varieties of stamps as well, because if cus-
tomers had S&H green stamps and could not exchange them as-part of
the whole deal he would lese the business. In short, it appears that re-
spondent has monopoly power over the small trading stamp exchanges
in the sense that they may be unable to effectively operate without S&IH
stainps and when respondent forces them to discontinue dealing in
S&H stamps their businesses are severely curtailed, if not destroyed.
Respondent’s actions, therefore, against the trading stamp exchanges
tended to eliminate the operations of a whole class of businessmen who
pvovided or had been providing, a useful and valuable function.

Respondent, in curtailing or eliminating the activity of retailers in
cohectmg or exchangh1g S&H stamps (as distinguished from trading
stamp exchanges), restrained trade at the retail level. It is important to -
note that so far as such exchange activity by retailers is shown on this
record the stamps obtained were not reissued. The retailers involved
were vying for the patronage of consumers who collected S&H and
other trading stamps. As an example, the record contains testimony of
Victor H. Savm president of the V. Savin Company, Inc., doing busi-
ness as Tifon dewelelb 1 New Haven, Connecticut. Tlion Jeweler
sells products such as diamonds, watches, rings, appliances, luggage
and many similar household and jewelry items. Mr. Savin considered
himself in competition with other firms selling similar merchandise as
well as the trading stamp redemption centers. In 1958 Tifon Jewelers
offered to take in trading stamp books toward the purchase of the prod-
ucts it sold. Tifon was forced to stop this practice by threat of an in-
junction from respondent. In this instance, as well as other instances
shown by the record, respondent’s actions restrained the retailers from
a practical and effective response to stamp competition in their markets.
Mr. Savin testified that the promotion, before he was forced to discon-
tinue it, was a good promotion and that it was effective.

The record shows a number of instances of other retailers who offered
to redeem or exchange trading stamps and were stopped by respondent,
e.g., Jake's Department Store, Thibodaux, Louisiana, and Good Deal
Supermarkets, Irvington, New Jersey, referred to above. From the na-
ture of the offers and the circumstances in most cases, it appears that
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the purpose of the retailer was not to be in the exchange business but to
attract customers. In other words, trading stamp exchange activity was
used as a spur to, or a method of meeting this form of, competition.
Where the retailer is faced with stamp competition, his most effective
response might be an offer to exchange or redeem the stamps. Respond-
ent, by its suppression practices, prevents any such competitive re-
action, and thereby it has restrained trade. We believe this is an unfair
method of competition and an unfair act and practice in violation of
Section 5 of the Federal Trade Commission Act and so hold.

Finally, we come to a consideration of respondent’s actions, in col-
laboration with its competitors, against trading stamp exchanges and
other redemption activities. The examiner, on page 1148 of the initial
decision, found that there were a substantial number of instances
(which he lists on page 1136 and which findings have been
specifically incorporated into the Commision’s findings) of combined
activity between respondent and one or more other trading stamp com-
panies to prevent exchanges from trading in their stamps. He found
that these acts constituted at least ad hoc restrictive agreements among
competitors and thevefore violations of Section 5 of the Federal Trade
(Commission Act.

Respondent’s policy of suppressing the redemption of S&H trading
stamps by others than itself coincides with the policies of major trad-
ing stamp companies, including Top Value. King Korn, Gold Bond,
Merchants Green. and Stop & Save. Respondent and certain of the
other trading stamp companies have exchanged information on the
question of dealing with exchange or redemption activity. There are a
number of instances in the record, revealed by correspondence be-
tween respondent’s attorneys and those of other trading stamp com-
panies, in which joint efforts to combat this practice are suggested.
These include an instance in Joplin, Missouri, in which a supermarket
was exchanging TV stamps for S&H stamps; an instance involving
Warren Wooley, who advertised in a Memphis, Tennessee newspaper
that he would exchange stamps: an instance with a Raymondville, Tex-
as merchant who offered to purchase, trade or redeem any stamp for £2
per book; a situation involving the Mayfair Market, a supermarket
in Redbank, New Jersey, an account of Philadelphia Yellow Stamp
Company, which was exchanging S&H for Yellow stamps; and others.

In a particular instance, to'show more detail, respondent’s counsel,
on March 8, 1957, wrote to Baries of Saxonburg, Pennsylvania, de-
manding the discontinuance of the redeeming of S&H stamps and
stated 1n part:
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We would also like to advise you at this time that the Prudential Premium
Company, the trading stamp company of which rou are an authorized licensee,
has assured us that they are against having their licensees engage in practices
of this type. In fact, their attorneys have cooperated with us in putting an end
to it in various parts of the country. (CX 365.) '

In each of the instances mentioned there were contacts between
respondent’s counsel and representatives of the other trading stamp
companies involved concerning the action to be taken against the
offending redemption organization. In some instances joint litigation
was considered but generally no legal action was taken. Typically, the
party engaged in the trading stamp activity was contacted by ve-
spondent or another trading stamp company involved with a threat of
litigation, and the party ordinarily discontinued the practice without
question or controversy.

Respondent’s individual acts and its acts with others taken to sup-
press trading stamp exchanges and other stamp redemption activity
ave all part of a clearly defined restrictive policy pursued by the re-
spondent. In the circumstances swrrounding this particular practice
it is difficult to wholly separate the individual acts from the collective
acts for the purpose of making an analysis of the consequences under
the antitrust laws.

Our approach to the matter is to look first at the activity involved
(which in this instance is respondent’s suppression not only of trading
stamp exchanges but all other free and open redemption of trading
stamps) and to determine whether such is anticompetitive. In light of
the above discussion we believe it is clear that respondent’s suppressive
actions, whether taken alone or jointly with others, has adversely af-
fected competition.

Respondent argues that cooperation looking toward joint legal ac-
tion is not illegal. But respondent has gone beyond merely joining with
another concern for the purpose of contemplating or bringing a com-
mon lawsuit. Here various leading trading stamp companies have a
common policy against the redemption and exchanging of trading
stamps except by the company which issues them. In the common in-
terest, respondent and one or more of the trading stamp companies
did contact each other from time to time concerning possible action
against exchange and redemption activities and. for the most part,
suppression of the activity was achieved without litigation. In re-
spondent’s case it was its policy to suppress such activity and it did
so both by acting individually and in concert with others.

22 Respondent, in its brief. concedes that even warning letters sent out and lawsuits
commenced in good faith may violate the antitrust laws if undertaken for the purpose of
achieving or maintaining a monopoly, a boycott or some other unlawful restraint of trade.
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In the circumstances we believe it is clearly shown, and we hold,
that rvespondent, both alone and in combination with other trading
stamp companies, engaged in limiting competition in the use of trading
stamps and that its policies and actions in this regard are unfair and
in violation of Section 5 of the Federal Trade Commission Act.

Finally, we come to the form of the order to be issued. We believe
the order proposed by complaint counsel is appropriate, with several
modifications. First, since the reissuance of trading stamps is in no
way involved in this proceeding, the order to be issued with this case
should make an appropriate exception for actions involving such a
practice engaged in by respondent individually.

Secondly, respondent challenges the order proposed by complaint
counsel to the extent it would apply to the setting of a minimum rate
{or the dispensing of stamps by retailers as well as the maximum. Re-
spondent asserts that no allegation in the complaint and no evidence
in the record supports such an order. It claims that the necessity for a
minimum requirement is self-evident: that if respondent could not set
the minimum rate it swvould have no assurance of revenue of signifi-
cance for the franchise granted; and that consumer confidence in the
S&H system would be destroved.

We construe respondent’s argument to extend only to the provisions
appiving to it individually since it did not raise this issue as to the
form of the examiner’s order covering jointly engaged in or con-
gpiratorial acts. The record contains evidence. moreover, that respond-
ent acted in cooperation with others to fix not only the maximum but
the minimum rate for stamps as well, e.g., the Denver, Colorado
situation.

So far as respondent bases its argument on its individual acts the
situation is this: No evidence was offered as to any retailer dispensing
stamps on the basis of less than ten for one, and there is no particular
evidence as to the competitive effect such a restraint might have. In
the circumstances, we are of the view that the order should not pro-
scribe respondent’s individual acts or policies on fixing a minimum
ratio of the dispensing of its stamps and our order to be issued here-
with will so provide.

In accordance with the above, the appeal of complaint counsel and
that of respondentgare granted to the extent indicated and otherwise
denied. It is directed that the initial decision be vacated to the extent
that it is inconsistent with the views herein expressed and that the
Commission’s own findings of fact, conclusions and order be substi-
tuted therefor. An appropriate order will be entered.
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Commissioner Elman concurred and has filed a concurring
statement.

Commissioner Jones dissented and has filed a dissenting statement.

Commissioner Nicholson did not participate for the reason that oral
argument was heard prior to his appointment to the Commission.

CONCURRING STATEMENT
JUNE 28, 1968

By Ernyax, Commissioner:

I dissented from the issuance of the complaint in this matter because
I believed that the many difficult questions raised by the pervasive use
of trading stamps, as well as the restrictive arrangements by which
they are distributed, deserve broader study and analysis than a case-
by-case approach permits. The market structure and distribution
methods revealed in this record confirm my earlier view that litigation
is not the most satisfactory way te deal with the problems raised by
trading stamps and similar forms of nonprice competition.

The Commission, without making any finding as to “the desirability
of the use of [trading] stamp competition is place of price competi-
tion,” determines that such stamp competition is “worth preserving
against limitations and restraints.” ! Justified as that determination
may be on the present record, it does not come to grips with such
major questions as the impact of trading stamps on merchandising
costs and prices, and their effect in “tying” customers to particular
retailers who dispense stamps, nor does it cast any light on the general
competitive problems associated with their use. For example, a staff
report to the National Commission on Food Marketing 2 suggests
that franchise arrangements and price discrimination in the sale of
trading stamps have a major effect on competition in food retailing.
Smaller retailers are either unable to obtain franchises from the large
stamp companies, whose stamps are generally more desirable because
of their wide consumer acceptance, or they pay more for stamps than
do their larger competitors, a cost difference that may be an important
competitive factor in the retail grocery industry. Case-by-case adju-
dication is not the best vehicle for consideration and resolution of these
broad problems.

Similarly, while there are a few small firms, the trading stamp in-
dustry is highly concentrated, as the Commission finds,? with the six

1 Opinion pp. 1182~1183.

2 Organization and Competition in Food Retailing Technical Study No. 7, National Com-
mission on Food Marketing, June 1966, pp. 471-473.

3 Finding of fact 22.
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largest firms accounting for well over 809 of both the dollar volume
received and stamps issued. Quite apart from the evidence of hori-
zontal collusion present in this record, there arve strong indications
that many of the practices here found to be illegal, for example re-
spondent’s one-for-ten policy, its restrictions on multiple stamping,
and 1ts vigilant efforts to restrain the operation of stamp exchanges, re-
flect a general industrywide pattern. This is not to imply any prejudg-
ment that these practices exist or that they are substantial, but the
Commission would have done better to explore all these questions more
fully in a context broader than a single adjudicative proceeding against
one company. An industrywide study could focus not only on the
issue of the extent to which respondent’s restrictive practices reflect a
broader industrywide pattern, and the competitive impact of those
practices, but also on the larger questions of the desirability of trading
stamps as a form of competition, their effect on food marketing and
on other areas of retail trade, and their economic implications for con-
sumers and the competitive process.

Had the Commission undertaken such a study, it would have been
able to analyze this form of competition and assess its merits and dis-
advantages, its economic effects and ramifications, in a meaningful
context. On the basis of its general findings, the Commission would
have been in a position to take such action as the public interest might
require, perhaps simply proceeding against individual law violators to
eliminate particular restrictive practices, or, developing broad guide-
lIines for the industry, or if necessary, preparing a report to Congress
indicating gaps in existing law and suggesting areas appropriate for
legislative action.*

Although I regret the limited case-by-case approach here taken, the
record amply supports the findings that respondent has engaged in a
number of unfair and anticompetitive practices. Accordingly, I concur
in the Commission’s decision and order.?

¢ Ag is pointed out in the majority opinion, a number of states have passed laws regu-
lating the activities of trading stamp companies, and even now there are bills dealing
with this subject pending before Congress. See, e.g., H.R. 2914, 90th Cong., 1st Sess. (1967).

5The suggestion that the interests of competition and the comsuming public might
somehow be advanced if a provision were added to the order prohibiting respondent from
setting a minimum ratio for dispensing its trading stamps seems rather farfetched. The
argument, which is based on speculation rather than evidence, is that there are ‘“undoubt-
edly’” many small retailers who counld afford to purchase respondent’'s stamps but do not
do so because of the requirement that they be dispensed at a ratio of at least one stamp
for every ten cents worth of sales: that these retailers (assuming there are any) might
want to “‘compete’” by offering stamps at a ratio less attractive to consumers, e.g., one for
every twenty cents worth of sales: and that respondent's one-for-ten policy ‘‘forecloses’
such retailers from engaging in such ‘“competition.” It could be argued with equal plausi-
bility that the mere suggestion by a manufacturer of a retail price for his product ‘“fore-
closes” some retailers from “competing” by charging the public a higher price. It has not
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Di1ssENTING STATEMENT
JUNE 28, 1968

By Joxgs, Commissioner:

I cannot agree with the Commission majority in this case that re-
spondent be permitted to continue to fix the ratio at which its custom-
ers must dispense trading stamps. The majority’s decision is wholly in-
consistent with their finding that respondent had violated Section 5 of
the Federal Trade Commission Act by compelling purchasers of its
stamps not to dispense more than one trading stamp for each 10 cents
worth of goods or services and by agreeing with its competitors to
eliminate competition by preventing the dispensing of more than one
trading stamp for each 10 cents worth of goods or services.

The notice order attached to the complaint as originally filed would
have prohibited respondent from “fixing @iy specified ratio of number
of trading stamps to the total retail price of goods and/or services
purchased * * * * (emphasis added). Yet for reasons which are not
clisclosed in the majority’s opinion, the Commission has retreated from
the original order provision and omits any prohibition on respondent
against fixing this ratio in the future as it has done in the past. Instead
the Commission’s order simply prohibits respondent from preventing
its customers from offering stamps in any amount in exzcess of this fixed
ratio. I cannot find any basis in this record for this major retreat by
the majority from the original notice order and accordingly I am
compelled to dissent from the decision.

The uncontested evidence in the record shows that respondent sells
books of stamps to retailers at $2.68 per book and entered into contracts
with its customers which required them to dispense these stamps at a
fixed ratio of one stamp for every 10 cents worth of sales. The evidence
also shows that respondent enforced these fixed ratio contract pro-
visions and in their policing activities against violating retailers
specifically advised these customers of their obligation to dispense the
stamps which they had purchased from respondent at the 1 for 10
ratio required in the contract.

The Commission recognizes that respondent’s fixing of a designated
ratio restrains the competition of its retailer customers. It admits in
its opinion that trading stamps are an important competitive factor,
that there is an interrelationship between price competition and stamp
competition, that “trading stamps affect price behavior” and points

heretofore been considered that this common everyday practice of American manufacturers
of consumer products. ranging from toothpaste to television sets, constitutes an unlawful
restraint of trade prohibited by the antitrust laws,
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to the examiner’s finding that “a restriction on the giving of stamps
may affect the prices of the competitor of the stamp-issuing retailer
and thus the price offers in the market.” Yet it determines that ve-
spondent can continue to fix this ratio provided it does not prevent its
customers from dispensing more stamps than the designated ratio. The
impact of the Commission decision is to permit a little bit of price
fixing provided it is the fixing of a minimum price but not a maximum.

T can find no sanction in law or in reason or indeed in the competi-
tive realities of the marketplace for this inexplicable and illogical
conclusion.

What the Commission fails to recognize is that respondent’s fixing
even of a minimum dispensing ratio forecloses many competitors
from being able to use trading stamps as a competitive tool. There are
undoubtedly many small retailers who could afford to purchase re-
spondent’s stamps but cannot do so because of respondent’s requirement
that they must be dispensed at a specified ratio in relation to sales. The
cost to the retailer of respondent’s trading stamp is a combination of
the amount he pays for the stamps plus the number of stamps which
he uses. If he were free to determine for himself the number of stamps
which he wishes to offer per dollar of sales, smaller retailers who could
not afford to offer 1 stamp for every 10 cents worth of sales, might
nevertheless be able to offer a lesser number of stamps. Because of the
interest of consumers in collecting stamps, these retailers would be
more able to compete for the business of these customers by offering
some stamps than if they could not offer stamps at all. Thus respond-
ent’s specification of the one-for-ten ratio thus forecloses some com-
petitors from using this competitive device and to this extent restrains
the competition of potenial users just as much as it restrains the com-
petition of actual users.

The vice in respondent’s activities here lies not simply in its require-
ment that its customers refrain from double or multiple stamping as
the majority seems to believe. The vice lies in the fact that respondent
fixes any ratio at which its customers must dispense stamps which
they have purchased from respondent. Respondent’s customers are
the owners of these stamps as they are the owners of the produce which
they purchase from their suppliers. They have complete ownership
rights in these stamps just as they would any other premium they
might purchase to give away as a promotion device. Respondent cannot
change this fact no matter how much it seeks to by characterizing its
sales of stamps as a licensing arrangement.

The Supreme Court just this term had occasion to review the long
line of decisions relating to minimum and maximum price fixing in



THE SPERRY AND HUTCHINSON CO. 1205

1099 Dissenting Statement

Albrecht v. T'he Herald Company, 390 U.S. 145 (1968). In a forceful
opinion, the Court again reiterated its view on the illegality of all
forms of price fixing. As the Court said :

Maximum and minimum price fixing may have different consequences in many
situations. But schemes to fix maximum prices, by substituting the perhaps er-
roneous judgement of a seller for the forces of the competitive market, may
severely intrude upon the ability of buyers to compete and survive in that market.
Competition, even in a single product, is not cast in a single mold. Maximum
prices may be fixed too low for the dealer to furnish services essential to the
value which goods have for the consumer or to furnish services and conveniences
which consumers desire and for which they are willing to pay. Maximum price
fixing may channel distribution through a few large or specifically advantaged
dealers who otherwise would be subject to significant nonprice competition. More-
over, if the actual price charged under a maximun price scheme is nearly always
the fixed maximum price, which is increasingly likely as the maximum price ap-
proaches the actual cost of the dealer, the scheme tends to acquire all the attri-
Lutes of an arrangement fixing minimum prices. It is our view, therefore, that
the combination formed by the respoudent in this case to force petitioner to main-
tain specified prices for the resale of the newspapers which he had purchased
from respondent constituted, without more, an illegal restraint of trade under
§1 of the Sherman Act.

Even 1f this case iz viewed as involving some form of marketing
restraint which thongh similar to price fixing should not be judged
in terms of the reasonableness of the restraints rather than on the
traditional concepts of per se illegality, the restraints which respond-
ent hias imposed are clearly unreasonable. Respondent sought to argue
that it must be permitted to fix the actual minimum ratio in order
to remain in business. This argument is wholly unpersuasive. Re-
spondent does not need to fix the ratio at which its retailer-customers
shail dispense S&IH stamps in order to assure itself of revenue any
more than any seller engaged in the sale of its products to whole-
salers or retailers needs to fix the amount of the product which his
reseiler will resell in order to assure itself of revenue. As the hearing
examiner found—and respondent does not challenge—respondent fixes
a specifie price to the retailer for its stamps. This is its assurance of
revenue. Of course respondent’s revenue will increase as its customers
purchase more of its product but this does not give it a right to force
its customers into purchasing any stated amount. The fact that re-
spondent’s customers traditionally dispense these stamps on the basis
of the dollar volume of their customers’ purchases is no reason why
respondent should be permitted to designate the ratio at which its
custamers decide to dispense the stamp.

T find equally unimpressive respondent’s other argument that it
mnst fix the ratio at which its stamps will be dispensed in order to
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maintain consumer confidence in its product. Consumers are of course
concerned to know the number of stamps which a given merchant is
dispensing per dollar of sales. But a consumer does not lose confidence
in the product because merchants vary the amount it sells any more
than they lose confidence in a product which can be purchased at
different prices in different retail establishments.

Tt is obvious from this record that competition among stores offering
these stamps as well as with stores not able to offer stamps on respond-
ent’s terms may be severely restrained if respondent is permitted to
fix the ratio at which its customers must dispense S&H stamps to the
consumer.

The Commission’s decision in this case grants to every trading stamp
company which fixes the ratio at which its customers must dispense
its stamps a license to violate the antitrust laws. I cannot be a party
to such an amendment of the antitrust laws carved out for any single
industry.

Frnprxcs As To THE Facts, Coxcrusioxs axp Fixan Orper

The Federal Trade Commission issued its complaint in this matter,
charging respondent with unfair methods of competition and unfair
acts and practices in commerce in violation of Section 5 of the Federal
Trade Commission Act (15 U.S.C. §45(a) (1)). Hearings were held
before a hearing examiner of the Commission, and testimony and
other evidence in support of and in opposition to the allegations of
the complaint were received into the record. In an initial decision
filed February 10, 1967, the hearing examiner found and concluded
that certain of the charges in the complaint were sustained by the
evidence and other charges were not o sustained, and he entered an
order to cease and desist as to those charges which he found to be
sustained.

The Commission having considered the cross-appeals of counsel
supporting the complaint and the respondent and the entire record,
and having determined that the initial decision is inappropriate to
the extent indicated in the accompanying opinion and should be va-
cated and set aside, now makes this (as supplemented by the accom-
panying opinion). its findings as to the facts. conclusions drawn
therefrom. and order, the same to be in lieu of those contained in the
initial decision.

FINDINGS AS TO THE FACTS

1. Respondent, The Sperry and Hutchinson Company. more com-
monly known as “S&H,” is a corporation organized and existing un-
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der the laws of the State of New Jersey and it has its principal office
and place of business at 330 Madison Avenue, New York, New York
{comp., ans.). Respondent, which was incorporated in 1900, is en-
gaged primarily in the trading stamp business. It is the oldest and
largest trading stamp company in the United States (CXs 3, 5 in
camera, 198; RX 924 (prospectus) ).’

2. Respondent has licensed approximately 55,000 retailers to use its
trading stamps, and these retailers distribute respondent’s stamps
(S&H green stamps) to over 70,000 retail outlets located throughout
+he United States. A trading stamp is a small piece of gummed paper
about the size of a postage stamp. It is given by the retailer to cus-
tomers upon the purchase of goods or services and it is redeemable,
usnally in merchandise, at centers operated by the trading stamp
company. Respondent maintains more than 850 such redemption cen-
ters. In 1965 respondent distributed approximately 32 million copies
of its catalog illustrating and describing the merchandise offered. With
gross annual receipts of over $300 million, respondent issues betieen
37 percent and 40 percent of all trading stamps in the United States.
It employs approximately 9.000 people on a regular basis (comp.:
ans.: RX 924: CXs 3, 5 én camera). From 1914 to 1964 respondent
issued 1,120 billion stamps, of which 964 billion were redeemed (CXs
440, 441).

3. Respondent, in connection with the aforementioned trading stamp
business, is widely engaged in interstate commerce and in “commerce”
as that term is defined in the Federal Trade Commission Act. Respond-
ent’s trading stamp business is a nationwide operation. From its main
office in New York City it controls the operation of its business through
nine distribution centers, each located in a different State, and 850
redemption centers which are located in 44 of the 50 States of the
United States (comp.; ans.; CX 586, p. 100; RX 924). Purchasing
is centralized in New York (tr. 4929, 5698). Communications pass
hetween the redemption and distribution centers and the New York
office, substantially all of which are across State lines (CX 586: tr.
5701). The merchandise from distribution centers crosses State lines
to redemption centers (tr. 4911-4915). Respondent’s other activities
are also widely In interstate commerce, including its system of the
granting of its licenses, the delivery of its stamps and the negotiating
of its contracts with 70,000 retailers who dispense its stamps (RXs 3,
413, 924).

1 Bxplanatory note: The examiner, in referring to respondent's prospectus of April 27,
1966, identifies it as RX 924 (b). The exhibit itself is identified only as RX 924 and it
was received into the record as RX 924. It is therefore referred to here as RX 924,
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4. Respondent’s business in interstate commerce is substantial {RX
924, CX 413, and other references referred to in findings 2 and 8,
above). Respondent is in substantial competition in the distribution of
trading stamps with other trading stamp companies (RX 924 ; tr. 4993,
6288-6293 ; CX 5 in camera).

5. Trading stamps have been used since about the turn of the cen-
tury. Respondent in 1896 pioneered in the business (CX 198). It is
only in more recent years when trading stamps have taken on a highly
substantial role in retailing, particularly in the marketing of food.
Their use increased rapidly after 1950, when supermarkets became
interested in them (tr. 5010, 6304). From 1950 to 1962 the share of
retail grocery store sales made by stores using trading stamps in-
creased from 1 percent to 47 percent, although there has been a more
recent decline to 43 percent (tr. 6430-6431, 6505: CX 681). Most of
the companies which are now major competitors of the respondent
have come into the business since 1950 (tr. 6288-6289). The major
supermarket chains have given impetus to the increase in the trading
stamp business. Some use different stamps in different areas (tr. 6511
6516) : others have developed or bought their own trading stamp com-
panies (tr. 6291-6292).

8. The trading stamp companies in the United States in 1964 col-
lected about $800 million for approximately 400 billion trading stamps
1ssued to more than 200,000 retail establishments. Such retailers include
food supermarkets, drugstores, gasoline stations and a large variety of
other retail stores and service organizations. Trading stamps are
issued in connection with annual sales to the consuming public of
about $40 billion in goods and services, about one-half of which are
grocery sales (comp.; ans.; CXs 3-B, 411).

7. Leading trading stamp companies in addition to respondent in-
clude Top Value Enterprises, Inc. (Top Value); Gold Bond Stamp
Company (Gold Bond) ; E. F. MacDonald Stamp Company (Plaid) ;
King Korn Stamp Company (IKing Korn) ; and Blue Chip Company
(Blue Chip). The six largest companies in 1964 represented between
83 percent and 88 percent of the industry (CXs4, 5 in camera).

8. The trading stamp business is a tripartite arrangement in that
the conduct of this scheme involves three persons or companies in inter-
dependent relationships—the trading stamp company that issues
the stamps and provides for the redemption, the retailer that dispenses
the stamps as a gales promotional device, and the consumer who re-
ceives the stamps from the retailer and in turn takes them to the trad-
ing stamp company for redemption. In the conduct of its business,
respondent, pursuant to contracts, issues to retailers pads of trading
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stamps, for a valuable consideration. The retailers in turn dispense the
trading stamps to the consuming public in connection with the sale of
goods and the furnishing of services. Respondent, among other things,
agrees to maintain redemption stores where the consuming public may
redeem for merchandise stamps which have been pasted into books
furnished for this purpose. Respondent’s license agreements or con-
tracts with retailers are generally entered into for a period of one
year, although some are for longer periods and provide for annual
renewal unless either party gives notice of termination upon thirty
days notice. The retailer-licensee pays respondent for its stamps and
services an amount hased upon the number of stamps received. The
average price in 1966 was $2.23 for 1000 stamps, which works out to
$2.68 per book of 1200 (which is the size book issued by S&H). The
license agreement with the retailer contains the statement that title to
the stamps remains in respondent. In most areas the rates charged by
respondent for its trading stamps decrease as the volume of usage in-
creases, and for retailers in certain categories who reach a certain
annual level of stamp distribution respondent guarantees that the cost
will not exceed 2 percent of the retailer sales (comp.; ans.; CXs 1a, 11;
RX 924; Tr. 5025-5028).

9. The retailer-licensee, for his part, agrees to advertise the use of
S&H green stamps, to furnish his customers with stamp-saver books
and catalogs of redemption merchandise (supplied to him by respond-
ent) and to offer stamps on every purchase at the rate of one stamp
for each ten cents paid (RX 924: CX11).

10. Respondent has a policy of limiting its licenses to only one ccm-
peting retailer in a given area, though it has deviated from this policy
in some instances (RX 924: Tr. 5016-5017, 5200-5201). Respondent
also endeavors to license a group or “family” of noncompeting retailers
within a marketing area, generally including a store which attracts
large number of customers, such as a supermarket, The latter is re-
forred to as the “kev account.” The other stores in such family of
merchants may include a cleaning establishment, a gasoline station, a
hardware store, and such other retailers which are referved to as
“azcociate accounts” (RX 024).

11. Respondent licenses retailers engaged in almost every type of
retail business conducted in the United States: however, its stamps are
used most often in those fields of retail trade which are characterized
by similarity in the products and services offered in high frequency of
purchase, such as food stores and service stations. The percentage
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breakdown of total service revenue for respondent for the year 1963
between major categories of retail licensees is as follows:
(Percent)

Supermarkets and cther food stores______________________ . _______ 61. 6
Service stations. .. _ . mme 21.2
Department, clothing, dry goods, furniture and general stores._________ 4.5
Drugstores oo 4.3
Other retail licensees. . e 5.6
Incentive Programs_ 2.8

Total o 100. 0

(RX 924.)

12. A substantial portion of respondent’s growth in service revenue
during the post-World War IT period has occurred in the supermarket
field. Each of the 12 retailer licensees accounting for more than 1 per-
cent of respondent’s service revenue in 1965 was a supermarket chain.
These 12 chains accounted for approximately one-third of the com-
pany’s 1965 service revenue, with no one of them representing more
than 7.5 percent of the revenue. These 12 chains are Grand Union,
National Tea, Weiss, Acme, Thorofare Markets, First National, Con-
solidated Foods, Winn-Dixie, Publix, Mayfair, Shop Rite and Red
Owl (RX 924 : tr. 5011-5013, 5194).

13. The books which respondent supplies for stamp savers need
1200 stamps to be filled. Respondent will not redeem stamps until the
stamp saver has one full book. A stamp saver may present stamps for
the redemption of merchandise at respondent’s redemption centers.
Stamp savers who are not located near a redemption center may redeem
stamps by mailing them directly to one of such centers. In certain
States stamps may be redeemed in cash but in 1965 such cash redemp-
tions made by the company were less than 1 percent (RX 924, CX
400).

14. Sixteen States (California, Connecticut, Florida, Indiana,
Maine. Maryland. Massachusetts. Nebraska. New Hampshire. New
Jersey, New Mexico, North Dakota, Ohio, South Dakota, Utah, and
Vermont) require that the stamp saver be given an option to redeem
stamps in cash. Wisconsin and Wyoming require redemption of trad-
ing stamps in cash only. The State of Washington imposes a heavy tax
on merchants who use trading stamps redeemable in merchandise. With
the exception of Wyoming, the above-listed States also require that
the stamp saver be permitted to redeem less than a full book of stamps
when redemption is made in cash if stamps having a minimum value
specified by the statute ave presented for redemption. The State of
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Kansas prohibits the issuance of trading stamps on sales of merchan-
dise (RX 924; tr. 516, 517).

15. Respondent offers its stamp savers the choice of over 2000
merchandise items, most of which are nationally advertised brands
available at its redemption centers. These include various household
items such as textiles, flatware, kitchen utensils, lamps and small ap-
pliances, as well as leather goods, apparel, photographic equipment,
sporting goods, jewelry and various other types of merchandise, all of
which are illustrated and described in a catalog published each year by
the respondent. The number of filled stamp books required to redeem
the items in the company’s recent catalog range from 1 to 385. Respond-
ent conducts its business on the basis that the average retail value per
book of 1200 of respondent’s stamps is $3.00. So measured, the total
value at retail of the merchandise distributed by respondent in 1965
would be approximately $335 million (RX 924; CXs 402, 403).

16. Respondent does not know with certainty the percentage of its
stamps which will ultimately be vedeemed (since it has a declared
policy to redeem all stamps ever issued). but respondent has for more
than 40 years kept its financial records and filed its tax returns on the
basis that 95 percent of all the stamps issued will ultimately be re-
deemed (RX 924). Nevertheless, between 1914 and 1964 respondent
issued 1120 billion stamps and only 964 billion of these have been re-
deemed. This is an 86 percent redemption rate (CXs 399, 440). A much
higher volume in the use of stamps occurred atter 1960, and the possi-
bility exists that there will ultimately be a greater redemption rate
of stamps for these later years. It is found, therefore, on the basis of
this record, that respondent’s redemption rate cannot be exactly deter-
mined and that it probably is somewhere between 86 percent and 95
percent of the stamps issued.

17. The contracts between respondent and retail licensees contain
the express provision that the stamyps shall be issued one for each ten
cents of cash payment and that they shall not be used except in the
manner provided (CX 11).

18. Respondent purports to reserve title to the stamps by providing
in the agreement with the retailer licensees that title to the stamps
shall remain in the respondent and shall not pass to anyone else and by
inserting a notice in the collectors books (CXs 11, 401). Respondent,
in any cases where application is made, gives permission to a collector
to turn over his stamps to another bona fide collector of S&H stamps
(CX 401). Respondent restricts the use of its stamps to its licensees
and their customers (CX 401). The notice in respondent’s collectors
liools has been substantially the same since the year 1896 (stip. 942).
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Respondent requires that at least one book be filled before it will
redeem the stamps (CX 401).

19. There 1s no notice on the stamps themselves as to respondent’s
policy on transferability (CX la). Consumer witnesses were doubtful
or uninformed as to respondent’s policy on transferability (tr. 2096,
2097, 2106, 2155-2157, 2173). Some of the consumer witnesses were not
aware of responcent’s policy for getting permission from respondent
before swapping stamps (tr. 2173). Respondent’s written notice per-
mits swapping among “bona fide’ collectors. In 1960, 20 percent of
all stamp savers swapped with other collectors (CX 628a), mostly
unauthorized (tr. 5063). Respondent has taken no action against col-
lectors swapping among themselves except for the notice in the col-
lector’s book (tr. oOGQ—oO«O). No taxes are paid on stamps issued by
the company and in the hands of retailer licensees (tr. 5076). Re-
spondent does not replace stamps stolen from its retailer licensees
(tr. 5076).

20. In recent vears respondent has encouraged and promoted the
idea of the pooling of S&H stamp savings by members of churches,
charities, or fraternal groups for the purpess of benefitting their orga-
nization (tr. £896,5976-6030; RXs 1000a-1004b).

21. Some retailers engage in the practice of giving multiple stamps.
One such method is “double stamping,” that iz, the dl:ijensuw of two
trading sta IPS for each ten cents worth of eood% or services. “Bonus
gtamping” is the dispensing of a nvmher of extra stamps in connection
with the sale of a specified item or in connection with the total pur

“Ixtra

2000

chases GALGCdln.Q a specified amount (tr. 3231-53232, 7120},
stamps” include those received from double or bonus smmmn% (tr.
T120-7130). “Institutional stamping” relates to the issuing of bonus
stam nps in connection with total purchases exceeding a specified amount
(tr. 3531, 3710, 5231, 5252, TE’TT_. 7129, 7150 CXs 33, 69).

22, The Lmdmgf ap industyy is highly concentrated and respond-
prmnilwn‘r factor '1_ the industry. According to various esti-
, the number of companies engaged in the trading stamp business
is somewhere between 200 and 400, although many of these are very
small ((‘X 10a—c: R 024: tr. 6285, 286). Resgpondent’s eztimated
share of the industry in 1864 was 38 percent of the stamps issued and
40 percent of the dollar volume received. In the same vear five other
companies, 7.e.. Top Value, Blue Chip. Gold Bond, Plaid and Iing
Korn, collectiv eh' accounted for 50 percent of the utarm\ issued and
45 percent of the dollar volume received. Accordingly, the six largest
companies represented between 83 percent and S8 percent of the in-

dustry (CX 5 in camera).
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23. In a number of metropolitan areas stamp dispensing by super-
markets accounts for a major proportion of the retail food business
(RX 1012). Twelve supermarkets chains accounted for a third of
respondent’s revenue of 1965, all of which became customers since the
1950s (tv. 5240). The following are some of the markets in which
stamp dispensing supermarkets account for over 70 percent of retail
feod volume: Dallas, Fort Worth, 97 percent; Miami, 79 percent;
Albany, 78 percent; Jacksonville, 77 percent; Salt Lake City, 86 per-
vent; Little Rock, 79 percent; El Paso, 72 percent (RX 1012).

24. From 1950 to 1962 the share of retail grocery sales made by
stores using trading stamps increased from 1 to 47 percent (CX 681).
The stamp-dispensing retailers include all the topmost supermarket
chains in the United States (though they all do not use stamps in
every market in which they do business), namely, Atlantic & Pacific
Tea Co., Safeway, Kroger, National Tea, Loblaw, Colonial, Jewel,
Winn Dixie, Acme, Allied, Grand Union and First National (tr.
6511-6516). Food stores using trading stamps embraced 46 percent of
all food retailing in the United Statesin 1964 (tr. 6430).

25. The trading stamp business, particularly in the food industry, is
substantial (referencesin findings 23 and 24, above).

The One-for-Ten Policy or Practices Charged Under Count I of
Complaint

26. The “one-for-ten” provision has, for many years past, been a
part of respondent’s contracts with its retail merchants (comp., ans.).

27. Respondent, under the terms of the license contracts, requires
that its licensees issue only one stamp for each ten cents worth of
goods or services (comp., ans., tr. 4984, CX 11). Respondent does not
take action in all cases in which retailer licensees issue multiple stamps,
particularly in instances where the retailer licensees are issuing multi-
ple stamps to meet competition (tr. 4986-4987). In general, however,
respondent pursues a policy of discouraging in every possible way the
the use of multiple stamps (comp., ans., tr. 4984),

28. Respondent’s policy of requiring retail licensees to issue one
stamp with each ten cents of the purchase was enforced in a substantial
number of instances at the request of retailer licensees competing with
the multiple stamper (respondent’s ans., par. 8 thereof).

29. Respondent’s action upon such complaints from licensees varied
from case to case; in some instances a threat to cancel was made (CXs
18-a b, 19, 21, 128, 130). In other instances, a simple request to desist
was made (CXs 63, 90-92, 100-104). In many instances repondent’s
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field representative visited the offending retailer and requested the
practice to be stopped (tr. 3537). The hearing examiner, in Appendix
A attached to his initial decision, listed the various “behest’ instances
and the action taken by respondent. No exception has been taken to the
appendix, including the references therein. Such appendix will be in-
corporated herein. It is attached hereto and identified as Appendix A
[p. 1151 herein].

30. In most instances the noncomplying retailer agreed to comply,
though often later lapsing into noncompliance (references in finding
29 and Appendix A).

31. The amount of commerce involved in the one-for-ten practice is
substantial. One in every five trading stamps is given out on a multiple-
stamp basis (tr. 6545 ; references in findings 22-24).

32. There are a number of factors which affect the competition for
customers between rival retailers and foremost would be the matter
of price. In adition, there are such items as the attractive-
ness of the store, convenience of location, parking lots, selections and
variety of stock, and similar considerations. Also widely used are
the so-called continuity plans. These include such as the follow-
ing: the giving of different volumes of an encyclopedia over a
period of time; promotional games such as where the customer spells
out a word or plays “Bingo,” and the like; cash-register type plans
(that is, so-called trading stamp plans without the glue) : the giving
of chinaware and other similar promotional schemes. Of all of these,
trading stamps hold a special place because of their versatility and
price-like nature (tr.3495,3547,6073-6077).

33. Trading stamps are used by retailers as a sales promotion device
and as a competitive instrument (tr. 3100, 3183-3184, 3224, 69866987,
7007). Competitors lower prices to meet double stamps (tr. 3100) ;
double stamps are used to respond to price cutting (tr. 8183-3184,
6986-6987, 7007).

3+, Trading stamps are featured in grocery store advertising. In
many advertisements claims as to low prices and trading stamp offers
are given about equal prominence (CXs 69-76, 106, 107, 126, 127, and
others). Grocery advertisements intermingle price competition with
stamp competition (tr.4044).

35. A national survey among the managers of 541 supermarkets
that do not give stamps disclosed that more than half of them (51.5
percent) had reduced prices to compete with stamps (CXs 196-197,
198).

36. While there ave other trading stamp companies in the business
to which a retailer could turn, in many markets in which respondent’s
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S&H stamp is dominant such an option, as a practical matter, is not.
available (tr. 4055). Thirty-nine percent of consumers prefer S&H
stamps and 62 percent save them (tr. 4054). Loss of the S&H license
for a retailer would be to lose his following built up over the years
(tr. 5465-5466).

37. In addition to the lowering of prices, a rctailer’s response to a
competitor’s introduction of stamps may be the use of trading stamps
(it not already so engaged), or the issuance of multiple stamps. In
Denver, Colorado, in 1953, the retailers in that market engaged in
stamp competition by, first, the dispensing of double stamps, triple
stamps, and, finally, quadruple stamps (CXs 147, 148-a and b; refer-
ences in finding 33).

38. The use of trading stamps is a form or a means of competitive
rivalry at the retail level. Trading stamps are versatile as a competitive
tool and price-like in nature (tr. 4053, 6057 ; references in finding 33).

39. Trading stamps atfect price behavior (tr. 4053, 7270-7271;: RX
24). ’

40. In the retail food industry, historically, as price competition has
intensified, the use of promotion and other forms of nonprice com-
petition decreased and vice versa (RX 24, tr. 4053).

41. Trading stamps have been used to increase traflic (tr. 3670), to
gell specific products (tr. 3669, 3672), to meet store openings (tr. 3671
3672, T007), to shift patronage from regular “shopping davs” to
another day (tr. 3531-3534, 3673, 6975-6976). and to overcome impedi-
ments of poor location and special merchandising problems (tr. 3475-
3476, 3400, 3533).

42. Respondent’s policy of requiring dealers to limit the dispensing
of stamps has restrained competition. The agreement which respond-
ent has with the retailer licensee and the enforcement of this agree-
ment prevents and has prevented the retailer licensee from using his
judgment in offering multiple stamps as a spur to competition. The
restriction in this regard affects prices, since it eliminates or tends to
eliminate price cuts by competitors as a method of responding to
multiple stamping (tr. 2996, 3101-3102, 7270-7271. 7277-7280; CXs
196-198). A restriction on the giving of stamps may and does affect
the prices of competitors of the stamp-dispensing retailer, thus affect-
ing the market price (tr. 2996-2997, 3101-3103; CXs 196-198).

43, Respondent’s restraint on the dispensing of multiple stamps has
particularly affected competition in the food industry. In the retailing
of food, price and quality competition have declined (tr. 4053, 6431).
The structure of the industry in food retailing is such that with few
sellers there is a hesitation to lower prices as a sales stimulant (tr.
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6433). The imposition of a one-for-ten policy in 1964 affected 46 per-
cent of food retailing (CX 8-B). Trading stamps in 1964 were issued
in connection with annual sales to the consuming public of about $40
billion in goods and services (CX 3-B). Over 60 percent of S&H
business is derived from supermarkets and other food stores and S&H
is by far the largest organization in the stamp industry (RX 924, p.
7) ; supermarkets represent the single most significant block of busi-
ness (tr. 5010-5011). Respondent’s restrictive practices concern some
of the largest supermarket chains, i.e., Grand Union, National Tea,
Acme, First National, Winn-Dixie, Consolidated, Red Owl, Shop-Rite,
Mayfair and others (tr. 6511, 6516; references in finding 24). In some
markets the one-for-ten provision could affect almost all food retailing
(RX 1012).

44. In the trading stamp industry market shares are concentrated in
a few hands. Respondent—the largest trading stamp company—has
about 40 percent of the estimated $800 million industry sales (CXs
3-A, -B, 5 in camera). Respondent is almost three times the size of its
nearest rival (CX 5 ¢n camera). Respondent, plus five other com-
panies which all have a one-for-ten provision—Top Value, Blue Chip,
Gold Bond, Plaid and King Korn—account for about five-sixth of the
industry’s business (CX 5 n camera). Since the 1960s the share of all
retail sales by stamp-dispensing retailers has been about 16 percent (tr.
6303, 6304). Trading stamps are issued in connection with annual sales
to the consuming public of about $40 billion in goods and services
(CX 3-B).

45. The following trading stamp companies use contracts providing
for the dispensing of stamps on a one-for-ten basis (this listing is
taken from the initial decision and is not factually in dispute):

Trading Stamp Company Stamp Issued Comumission Exhibit

National Enterprises, Ine._____________ Top Value..._____ 43.
Top Value Enterprises, Ine.. . - ... __- Top Value._._.___ 44, 52a-c.
E. F. MacDonald Stamp Company__. .. Plaid______ e 53a-b, 54a-c.
Merchants Green Trading Stamp Company .| Merchants Green_.| 55a-b.
King Korn Stamp Company- ... King Korn-. .. ____ 56.
Gold Bond Stamp Companies (Sub- [ Gold Bond-__-___. 57-58, 630-

division of Premium Service Corpora- 633G.

tion which used to be known as Gold
Bond Stamp Co. (Tr. 3576).)
Blue Chip Company (for a limited | Blue Chip...__... 2227, 28.
period 1957-1960). :
Respondent_ _ - - - oo S & H Green_.__._ 11, 567b.
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In some cases there were express provisions for special exemptions.

46. The effect of the foregoing acts and practices has been to:

(a) Tamper with prices and price behavior and to interfere with the
free play of market forces at the retail level, particularly in connec-
tion with food retailing;

(b) Impair and unreasonably restrain competition among retail
merchants;

(c) Induce, organize and to put together a combination among com-
peting retail merchants to restrain and limit competition in the dis-
pensing of trading stamps.

47. There are a substantial number of instances involving several
sections of the United States where licensees of respondent requested
1t to urge or take action against other retail licensees in competition
with them to cease issuing multiple stamps. Respondent, at the “behest”
of the licensees, took action in various ways to bring the multiple
stamping licensees into compliance with its policy. These actions varied
from simple requests to threats of cancelling the license (comp. ans.,
references in finding 29 and Appendix A [p. 1151 herein]).

48. On one occasion respondent cancelled a license agreement when
the retailer refused to adhere to its one-for-ten provision (ans., par. 8).
In most of the behest instances the licensees engaged in multiple stamp-
ing agreed to discontinue the practice (veferences in Appendix A
[p. 1151 herein]).

49. Respondent, by its actions, demonstrated that complaints against
multiple stamping would be received and acted upon (CXs 90-94, 116-
117,180-146).

50. Respondent, in many cases, upon receipt of the complaint, went
to the party complained against and received an assurance to cooperate
by such party and sometimes reported this back to the complaining
dealer as a means to obtain the latter’s adherence to its policy (refer-
ences in finding 49, above).

51. The effect of respondent’s foregoing acts and practices, in-
cluding the “behest” situations, has been to induce, organize and to put
together a combination among competing retail merchants to restrain
trade and limit competition in the dispensing of trading stamps.

52. Respondent’s foregoing acts and practices constitute and arve
unfair acts and practices and unfair methods of competition within the
meaning of these terms in Section 5 of the Federal Trade Commission

Act.
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The One-for-Ten Policy or Practices Engaged In With Others as
Charged Under Count [ of the Complaint

53. All of the leading trading stamp companies in their contracts
with retailer licensees impose restrictions on multiple stamping and
generally require that one stamp only is to be issued for each ten cents of
purchase price. These include, in addition to respondent, National En-
terprises, Inc. and Top Value Enterprises, Inc., whichissue Top Value
stamps (CXs 43, 44, 52-A, ~C) ; the E. F. McDonald Stamp Company,
Plaid stamps (CXs 53-4, -B, 5+4, ~C) : Merchants Green Trading
Stamp Company, Merchants Green stamps (CX 55-A, -B): King
Korn Stamp Company, King Korn stamps (CX 56); Gold Bond
Stamp Company, Gold Bond stamps (CXs 57-58, 630-633-G) : and the
Blue Chip Company, Blue Chip stamps (CXs 2227, 28; 2268, 69). The
general basic promotion of all the major stamp companies is one on a
dime (tr.6190-6192).

54. In the carrying out of the one-for-ten policy, some of these and
other firms at times acted in combination to enforce such restriction.
On one occasion in 1953 in Denver, Colorado, supermarkets using
stamps became engaged in competing in the giving of multiple stamps
and at one time were issuing four stamps on a dime. A meeting was held
October 1, 1953 by the stamp companies whose retailer licensees in Den-
ver had been issuing stamps, namely, the respondent, Gunn Brothers,
Pioneer Trading Stamps, Inc., National Gift Seal Co., and True Blue
Stamp Company. They agreed to issue a joint advertisement announc-
ing that thereafter firms would require adherence to a policy of one
stamp for each ten-cent purchase. An advertisement to this etfect was
published October 5, 1953 (CXs 147, 148-A, -1 : stip. 30 adm. 15-22
Respondent also participated in other discussions involving efforts to
stop the issnance of multiple stamps in Denver (CNX 148-B). Subse-
quently, for many years there was little double stamping in Denver
(CXs189-B and D, 191-B, 192, 193-D, 195 : RX 548).

55. Other instances occurred in which representatives of competing
trading stamp companies and respondent’s representatives were in con-
tact in connection with efforts to stop particular situations of double
stamping. In May 1961, a Gold Bond representative contacted respond-
ent’s man John Holworth in Arizona, advising him of a complaint
from Safeway Stores (using Gold Bond stamps) about Pete’s Country
Store issuing double S&H stamps. The respondent’s representative con-
tacted Mr. Termaine of Pete’s Country Store about the matter (('X
149-A, -B). There were other contacts between Gold Bond and S&H
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(CX 150). Mr. Termaine later decided to limit his double stamping
(tr.5883).

56. In March 1961 a retailer licensee of respondent, Lewis Grocery
Co., Greenville, Mississippi, issued double stamps on the opening of a
new Safeway store (CXs 155-4, 157-A). Respondent’s district man-
ager, Robert A. Sawhill, received a telephone call from a representa-
tive of Gold Bond about the practice. Sawhill did speak to someone in
Lewis Grocery Company (tr. 5529) and told him that “. . . Great
Safeway was going to lean on him™ (tr. 5530), meaning that Safeway
would likely respond by issuing multiple (Gold Bond) stamps (CX
155-A, -B). Savwhill later told the Gold Bond representative that the
double stamping activity would not be repeated (CXs 157, 160). Ap-
parently respondent’s action was not etlectual (tr. 5422-5426). (See
also admissions 45-52.)

57. Two instances occured in Towa in Jate 1961 and early 1962, in-
volving Gold Bend and the respondent’s cooperative efforts to prevent
multiple stamping. In one instance Van's Food Market in Pella, Iowa,
gave double stamps because Pella Super-Valu was giving free Gold
Bond stamps with a $5.00 order and two other S&H licensees in neigh-
boring towns were giving double stamps. Henry Vandevoort, the
owner of Van's Food Store, was told by Mr. Bishop, respondent’s lo-
cal representative, that Van’s should have to stop double stamping (tr.
3188). When he refused, Mr. Bixby, respondent’s regional manager,
telephoned Vandevoort and told him emphatically to quit (tr. 3190).
The evidence indicates that the request to Bixby to stop Van's from
double stamping had come from Gold Bond (CXs 164, 165, 166). The
second incident took place in the Waterloo-Cedar Falls, Towa area. The
evidence here, again, indicates that there were contacts between repre-
sentatives of Gold Bond and respondent on the stopping of double
stamping (tr. 3140-3141; CXs 161, 163-A,-B).

58. The effect of the foregoing acts and practices engaged in col-
lectively with other trading stamp companies has been to:

(a) Tamper with prices and price behavior and to interfere with the
free play of market forces at the retail level, particularly in connection
with food retailing;

(b) Impair and unreasonably restrain competition among retail
merchants;

(c) Induce and to put together a combination among retailers to
limit trading stamp competition :

(d) Limit and unreasonably restrain competition among trading
stamp companies in the distribution and sale of trading stamps.
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59. Respondent’s foregoing acts and practices, engaged in collec-
tively with other trading stamp companies, constitute unfair acts and
practices and unfair methods of competition within the meaning of
these terms in Section 5 of the Federal Trade Commission Act.

Suppression of Trading Stamp Ewchanges and Other Redemption
Actively Under Count 111 of the Complaint

60. A trading stamp exchange is a person or business engaged in the
exchange of trading stamps issued by one trading stamp company for
those issued by another or engaged in the sale or purchase of trading
stamps to or from members of the consuming public. These exchanges
are small businesses, usually operated by a single individual. Those dis-
closed by the record include the trading stamp exchange operated in
Oklahoma City by William Rance; that in Tulsa, Oklahoma, operated
by Mrs. Regina Lou DeBolt; that operated in Forth Worth, Texas, by
Morris Sam Rance; and the exchange in Corpus Christi, Texas, op-
erated by Herbert Rosenwasser (tr. 1875-1876, 2201-2202; 2327-2328;
and Rosenwasser deposition, tr.2-3).

61. The trading stamp exchanges disclosed by the record are simi-
lar in their mode of operation. They buy, sell or exchange trading
stamps principally for housewives and charge a commission fee (tr.
1881). William Rance testified that 90 percent of the income of the
business was for commissions charged for the exchange of stamps
(tr.1882).

62. The other kind of activity involving the redemption of trad-
ing stamps by other than the issuing company pertains generally to
retailers who offer to exchange S&H stamps for their own variety of
stamps to lure customers into their stores. One example involves
Jake’s Department Store, Thibodausx, Louisiana. In this instance the
retailer offered to give $3.00 in merchandise for each green stamp
book. Respondent warned Jake’s Department Store about this prac-
tice, and the retailer agreed to discontinue it (CXs 221, 223, 228-B).

63. Another example of trading stamp redemption by others than
the issuing company involves the Good Deal Supermarkets in Irving-
ton, New Jersev. In 19538 this store advertised that it would accept
coupons and trading stamps to be used to buy food to give to needy
families. Good Deal was threatened with litigation by respondent and
informed that it had no right to exchange or redeem S&II stamps. It
appears that Good Deal eventually discontinued this practice (CXs
232-244).
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64. The amount of commerce involved in trading stamp exchanges
and redemption activity is substantial or potentially substantial. Re-
spondent: itself operates 850 redemption centers (references in find-
ing numbered 3). Trading stamp exchanges may do business in the
amount of $12,000 (CX 526). Collectors informally swap 20 percent
of the trading stamps issued (CX 626a).

65. Trading stamp exchange operators M. S. Rance, William Rance
and Regina Lou DeBolt all testified that they had a policy against
selling stamps to retail merchants (tr. 1922, 2246-2247, 2346-2347).
There is no substantial evidence in this record that the practice of re-
issuing or dispensing stamps previously issued to another retailer is
widespread or a significant factor in the trading stamp business.

6. Respondent’s policy is to oppose and suppress the operation of
trading stamp exchanges and all redemption of S&H trading stamps by
persons and firms other than the respondent (respondent’s ans., par.
16). The facts supporting such finding are also contained in Appendix
B of the initial decision and have not been disputed by the parties. The
examiner’s Appendix B will be incorporated herein verbatim and des-
ignated as Appendix B [p. 1153 herein] of the findings of the Com-
mission. Respondent enjoined and suppressed the trading stamp ex-
changes listed in finding 60 (Rosenwasser dep., p. 14; tr. 1988, 2234~
2340, 23442345 ; CXs 602-A, -B, 608, 604, 605A, -607, 608, 609).

67. It is, and for many years has been, the practice of respondent
to send warning letters to all persons who respondent has reason to
believe are engaged commercially in the business of exchanging re-
spondent’s stamps for other trading stamps or for merchandise, ser-
vices or money, and to bring suit if necessary to enjoin such actions
(adm. 23).

6&. Respondent filed as many as 16 complaints seeking injunctions
from January 1, 1957, to April 1, 1965, and in this period it issued 140
warning letters to firms exchanging S&H stamps and 175 warnings to
persons engaged in redeeming S&H stamps (adm. 24 and 25).

69. Other trading stamp companies, including some of the largest,
also reserve title to their trading stamps in a notice in collectors books
similar teo the restrictions in respondent’s collectors books. These in-
clude Top Value, King Korn, Gold Bond, Plaid, Merchants Green and
Triple S (CXs 209-212, 216-218; adm. 82-86, 116; stip. 43-48).

70. It is respondent’s policy to encourage the pooling of stamps for
charitable reasons, An example of this is where a church organiza-
tion decides to acquire a school bus with trading stamps (tr. 2225-
2930, 4896, 5976, 6030; RXs 1000-A to 1004-B).

Ll



1222 FEDERAL TRADE COMMISSION DECISIONS
Findings 73 F.T.C.

71. Respondent cooperated with or received the cooperation of
other trading stamp companies in suppressing the operation of trad-
ing stamp exchanges. The hearing examiner’s findings on this ques-
tion, not disputed by the parties as to the facts shown, are incorpo-
rated herein and constitute the Commission’s findings to follow, num-
bered 72 through 82,

2. In May of 1962, Robert W. Sweet of counsel to respondent, au-
thorized its local counsel to join Texas Gold Stamp Company in an
action to enjoin an unauthorized use in Raymondville, Texas (CX
312; stip. 49; CPF 82; RPF 165).

3. In December of 1961, Peter A. Cooper, attorney for respondent,
wrote United Trading Stamp Company requesting that company to
have their licensee, Sponangles Mobile Service, discontinued redeem-
ing S&H stamps (see CPEF 89). Shortly thereafter United Trading
Stamp Company responded that they were investigating, and that
they would take the necessary steps if they found evidence of im-
proper redemption. They also assured respondent of their continued
cooperation in matters of this type (CXs 315-316; stip. 50). The gaso-
line station ceased redeeming S&H stamps (CX 317: RCPF CPF £0).

74. The attorney for Quality Stamp Company in June 1961 notified
respondent’s general counsel of an advertisement in an East Mem-
phis, Tennessee, paper by Warren TWooley offering to exchange
stamps. Quality’s counsel requested assistance in the form of explain-
ing the theory of respondent’s actions against such exchanges (CPF
81). Respondent’s counsel shortly thereafter warned Wooley to cease
his activity and suggested to Quality Stamp Company’s counsel that
they coordinate their activity with S&H to avoid a multiplicity of
suits, if action were required. Some time later, local counsel for ve-
spondent in Tennessee talked with Quality’s counsel and with counsel
for Top Value. Top Value's counsel said that he would have no ob-
jection to respondent’s joining his action, but that Quality Stamps
would not do so because of other matters making it preferable for
them not to litigate. Top Value also requested assistance in securing
evidence against YWooley. Wooley later gave up its trading stamp
exchange business just as Top Value counsel was about to start a pro-
ceeding for an injunction (CXs318-323; stip.51).

75. In April 1959, respondent’s counsel instructed a local official to
speak to Karbe's Supermarkets in Joplin, Missouri, becauze Top
Value's general counsel had advised him that KXarbe's was exchang-
ing Top Value for S&H stamps. Respondent’s counsel said he had
agreed to do all possible to stop the practice. The local official reported
that Karbe’s agreed to discontinue the practice in accordance with the
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request of Top Value's counsel (CXs 326-327; stip. 54; CPF 80;
CCPF RPF 16€8).

76. In September 1959, the general attorney for Top Value Enter-
prises, Inec., wrote respondent’s assistant general counsel that Kirk’s
Gift Shops in Dayton, Ohio, had ceased redeeming Top Value stamps
but were still accepting S&H and King Korn and that he thought
respondent would be interested in stopping the practice (CX 328;
stip. 52). Respondent’s assistant general counsel replied with thanks,
stating “we will follow up on this and stop the practice to which you
refer”™ (CX 329). This matter was then referred to outside general
counsel to handle (CX 330; stip. 52: CPF 86).

7. In June of 1959, the (xold Bond manager in Denver, Colorado,
informed the Grand Junction office of respondent that Kirby Vacuum
Cleaner Company in Denver was accepting S&H stamps in lien of
money and that Gold Bond had notified their counsel. The local
branch manager of respondent notified respondent’s vice president.
Then respondent’s assistant general counsel sent the matter to out-
side counzel to handle “In their usuwal competent way™ (CXs 33
3321 stip. 53 CPF 87). Outside counsel wrote Kirby's and 1egenred
assurances of discontinuance. The local manager of vespondent then
rechecked Kirby's and found it in compliance (CXs 331-339).

T8 In February of 1959, counsel for 1‘espondent were informed by
Triple S's attorney that Food Land, Inc., in Worcester. Massacl 1setts,
was redeeming S&H and other brands of tr ading stamps. Respond-
ent’s vounsel then wired Food Land to cease and. after receiving as-
surance of discontinuance, told the local manager to check to see that
Food Land had, in fact, ceased (CXs 340-344; stip. 55; adm. 87;
CPF 88).

79. In March of 1957, respondent was informed that Mavfair
Market in Red Bank, New Jersey, was accepting S&H stamps for
Yellow stamps. In addition to notifying Mavfair Market to cease,
respondent notified Philadelphia Yellow Stamp Company that its
licensee, Mavfair. was improperly dealing in its stamps. Philadelphia
Yellow Tlddllli" Stamp Co. agreed that its Heensee should discontinue
and o notified Mayfair Market. Mayfair needed further urging and
<o respondent again requested Phil ldelp]m Yellow Trading Stamp
Company to take action. Respondent subsequently received a letter
from the attornev for Yellow stamps stating that they had agmn
written Mayfair Markets and agreed that trading stamp companies
should redeem only their own stamps. The attorney for Yellow Stamp
thanked respondent’s counsel for advising of the instance and assured
respondent’s counsel of continued cooperation (CXs 343-352; adm.



1224 FEDERAL TRADE COMMISSION DECISIONS
Findings 73 F.T.C.

88; stip. 39). Following this exchange respondent instructed its As-
bury Park employee to recheck and report (CX 53; stip. 59; CPF 83).

80. In May of 1956, Mr. Collins, then a member of the firm of Casey,
Lane and Mittendorf as outside general counsel for respondent,
arranged with counsel for United Trading Stamp Company and coun-
sel for Top Value to have respondent’s counsel in Oklahoma represent
all three companies in connection with unauthorized redemption of
their stamps by Open Front Food Market in Duncan, Oklahoma
(stip. 603 adm. 89; CX 354; CPF 84). Respondent checked and found
that this practice had been discontinued. In 1957 it started again.
Counsel for S&H requested counsel for United, whose licensee Open
Front Food Market had then become, to take steps to stop Open
Front's practice of exchanging S&H stamps (CXs 855-358). United’s
counsel took the action requested (CX 359).

81. In October 1436, counsel for Community Stamp Company asked
respondent whether or not it would be interested in sharing legal fees
if Community decided “to oo to bat™ to prevent Baries of Saxonburg,
Pennsylvania. from redeeming S&H and Community stamps. Re-
spondent tnrned the matter over to outside general counsel, who wrote
Baries to stop, thanked Community’s counsel for the information, but
reserved decision on whether or not to proceed jointly with Com-
munity. Community’s counsel later wrote that Baries had discon-
tinned - (CXs 360-363: stip. 61). Apparently Baries started again,
because in March 1957, respondent’s outside counsel wrote to counsel
for Prudential Premium Company. whose licensee Baries was, to
have Baries cease their unlawful activity, because S&H was “under
considerable pressure from licensees in the Saxonburg area to do some-
thing about Baries * * ** Prudential’s counsel informed respond-
ent’s counsel that he had instructed Prudential to notify Barles to
stop (CXs 364-366: stip. 61: CPF 89).

82. In January of 1960, an S&H zone manager notified the home
office that R. Donoesky, a pawnshop operator in Roswell, New Mexico,
was advertising that he would buy S&H and other stamps for $1.25
per book. The matter was referred through channels to outside general
counsel. (zeneral counsel wrote Donosky to cease and desist and also
wrote three other trading stamp companies—Frontier, Gold Bond and
Scottie—sending them a copy of his letter to Donosky. In sending the
lettey to the other trading stamp companies, Mr. Joyce of outside
general counsel wrote: “We trust that vou, too, will wish to take im-
mediate steps to eliminate Mr. Donosky’s unlawful interference with
vour tracding stamp business” (CX 372). The letter to Donosky and a
second registered letter were returned unclaimed. Gold Bond wrote
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that it would look into the matter, and Frontier wrote Donosky to-
cease. An attempt was then made to make contact with Donosky
locally. This resulted in securing information that the trafficking in
S&H stamps has ceased (CXs 367-a-386; stip. 62; CPF 85; RCPF
CPT 85).

83. Respondent suppressed or restricted the activities of the trading:
stamp exchanges engaged practically exclusively in the business of ex-
changing or redeeming trading stamps. These include the exchanges
listed in finding 60, above. The trading stamp exchanges suffered a
serious loss of business when they were compelled to discontinue deal-
ing in respondent’s stamps. For instance, William Rance testified that
his best estimate of the business lost after respondent obtained an
injunction against him was a gross income decline of between 40 and
60 percent (tr. 1912; CX 526-A-X). Mrs. DeBolt testified that 60
percent of the transactions in her exchange involved S&H stamps
(tr. 2231).

84. Certain stores and exchanges were forced out of trading stamp
exchange operations entirely. For example, the trading stamp ex-
change in Los Angeles discontinued exchanging stamps upon threat of
an injunction (CX 811). Warren Wooley was forced to quit his ex-
change operation (CX 325).

85. Victor H. Savin, president of the V. Savin Company, Inc., doing
business as Tifon Jewelers in New Haven, Connecticut, in 1958 offered
to take in trading stamp books towards the purchase of the products
the company sold, such as diamonds, watches, appliances, lnuggage, etc.
Tifon was forced to discontinue this practice by the respondent. Mr.
Savin considered that he was in competition with the trading stamp
recdemption centers (tr. 2662-2668).

86. Respondent, in suppressing and eliminating trading stamp ex-
changes and other exchange and redemption activity involving S&H
stamps, prevented or restricted retailers from using an effective com-
petitive device.

87. Respondent’s dominance in the trading stamp field and the pop-
ularity of its S&H stamps magnified the effects of its suppression
practices. William Rance testified that in Oklahoma City there were
approximately 15 different kinds of stamps but that the three most
important were Top Value, Gunn Brothers and S&H (tr. 1604-1912).
The effect of respondent’s injunction against him went beyvond S&H
stamps because if customers had S&H green stamps and could not ex-
change them as part of the whole deal he would lose the transaction
(tr. 1912-1913). Respondent had in effect, therefore, a monopoly
power over the small trading stamp exchanges. Respondent’s actions

418-345—72 78




1226 FEDERAL TRADE COMMISSION DECISIONS
Findings 73 F.T.C.

in suppressing the redemption and exchange of its stamps by trading
stamp exchanges has curtailed the operations of a whole class of small
businessmen (references in findings 66-68, above).

88, Respondent’s policy of suppressing exchanges and the free and
open redemption of trading stamps, both alone and in combination
with others, has restrained trade. In many instances, the firms—many
of which were retailers—were forced to abandon their redemption
and exchange practices, thus curtailing their competitive responses
(references in findings 66-68, above).

§9. The effect of respondent’s acts and practices relative to trading
stamp exchanges and redemption activity has been

(a) To unfairly suppress such exchanges and the business of re-
tailers and others engaged in trading stamp redemption or exchange
activity, to the detriment of the persons engaged therein and the con-
suming public:

(b) To substantially impair and restrain competition.

90. The foregoing acts and practices relative to trading stamp ex-
change and redemption activity constitute and are unfair acts and
pracitces and unfair methods of competition within the meaning of
Section 5 of the Federal Trade Commission Act.

CONCLTUSIONS

1. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent herein.

2. The aforesaid acts and practices of the respondent, for the rea-
cons stated in the accompanying opinion, are to the prejudice and
injury of the public, have unreasonably restralned, injured and
impaired competition, and thereby constitute unfair methods of com-
petition in commerce and untfair acts and practices in violation of
Section 5 of the Federal Trade Commission Act.

3. This proceeding is in the public interest.

ORDER

It is ordered, That respondent, The Sperry and Hutchinson Com-
pany, its officers, agents, representatives, and employees, dirvectly or
through any corporate or other device, in connection with the issuing,
distribution, sale, or the redemption of trading stamps in commerce,
as “commerce” is defined in the Federal Trade Commission Act. do
forthwith ceage and desist from:

1. Putting into effect, maintaining, or enforcing any plan or policy
under which contracts, agreements, or understandings are entered
into with any retailer which have the purpose or eftect of:



THE SPERRY AND HUTCHINSON CO. 1227

1099 Findings

(a) Fixing or establishing the maximum number of trading
stamps which may be dispensed by retailers to their customers in
relation to such customers’ purchases of goods or services;

(b) Requiring, expressly or by implication, or suggesting to
or inviting any retailer to dispense trading stamps on a basis not
to exceed a specified number of trading stamps in relation to pur-
chases by such retailer's customers of goods or services.

2, Securing adherence to a scheme or policy of foreclosing the dis-
pensing of trading stamps at the retail level in excess of any specified
ratio of stamps to goods or services sold, by terminating or threaten-
ing to terminate or cancel, or refusing to enter into contractual rela-
tionship with, or threatening to refuse to deal with, any retailer, or
taking any other affirmative action which goes beyond the mere dec-
lination to deal with a customer who will not observe such policy.

5. Combining, conspiring, or othersise knowingly acting in concert
with any other person to cause any retailer to dispense trading stamps
in any specified ratio of the number of stamps to goods or services
sold.

4. Communicating in any way with any other trading stamp com-
pany, or acting in any way in response to any comununication from
any trading stamp company, with respect to the ratio of the number
of trading stamps dispensed in relation to goods or services sold by
the rerailer.

5. Attempting in any way to:

(a) Impair, limit, or make subject to any conditions, whether
v a purported retention of legal interest or otherwise, the free-

1
i
dom of any retailer to whom the respondent has issued trading
stamps or any person to whom such retailer dispenses or transfers
such respondent’s trading stamps, to alienate such stamps, and
{b) To suppress or prevent the free and open redemption or
exchange of trading stamps or the operation of trading stamyp ex-
changes, whether by bringing any action in any court of any
jurisdiction to enforce any purported legal interest referrved to
herein, or otherwise,
except that the provisions of this paragraph shall not apply to the ex-
tent that respondent can establish that dispensing or transferring of
respondent’s stamps was made with the sale of goods or the furnish-
ing of =ervices by persons or concerns not licensees of respondent.
6. Combining or conspiring with, or soliciting concerted action
irem, any other trading stamp company to prevent redemption of
trading stamps or the operation of a trading stamp exchange.



1228 FEDERAL TRADE COMMISSION DECISIONS
Findings 73 F.1.C.

7. Communicating in any way with any other trading stamp com-
pany or acting in any way in response to any communication from
any trading stamp company with respect to preventing the operation
of any trading stamp exchange or the free and open redemption or
exchange of trading stamps by any person.

1t is further ordered, That the respondent, within sixty (60) days
after the effective date of this order:

1. (a) Notify in writing all of its sales employees, sales rep-
resentatives, and licensees of the provisions of this cease and de-
sist order;

(b) Reform all contracts with retailers or others who dispense
S&H green stamps to the public to conform with the provisions
of this cease and desist order;

(¢) Eliminate the “Notice” contained in the S&H stamp-saving
book, or reform said “Notice” to conform with the provisions of
this cease and desist order.

2. Except as respondent can show that the sitvations consisted of
the dispensing or transferring of respondent’s stamps with the sale of
goods or the furnishing of services by persons or concerns not licensees
of respondent : _

(a) Notify in writing each person to whom it has written,
within the five years preceding the effective date of this order, a
letter warning such person not to operate a trading stamp ex-
change or otherwise engage in the free and open redemption of
trading stamps, that the respondent no longer intends to, nor will
in any way, prevent such acts by such person;:

(b) Notify in writing each pevson against whom it has secured,
within the ten years preceding the effective date of this order, an
injunction or other restraining order in any court of any juris-
diction, forbidding such person to engage in the operation of a
trading stamp exchange or otherwise engage in the free and open
redemption of trading stamps, that the respondent will not oppose
the dissolution of such injunction or other restraining order.

[t is further ordered, That respondent, The Sperry and Hutchinson
Company, shall, within sixty (60) days after service upon it of thiz
order, file with the Commission a report, in writing, setting forth in de-
tail the manner and form in which it has complied with this order.

Commissioner Elman concurred and has filed a concurring state-
ment; Commissioner Jones dissented and has filed a dissenting state-
ment: and Commissioner Nicholson did not participate for the reason
that oral argument was heard prior to his appeintment to the
Commission.



GLAMOUR SPORTSWEAR CORP. ET AL. 1229

Complaint

I~ THE MATTER OF
GLAMOTUR SPORTSWEAR CORP. ET AL

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED-
ERAL TRADE COMMISSION AND THE TEXTILE FIBER PRODUCTS IDENTITFICA-
TION ACTS

Docket (-1351. Complaint, June 27, 1968—Decision, June 27, 1968

Consent order requiring two New York City manufacturers of ladies’ sportswear
and blouses to cease misbranding its textile fiber products and furnishing
false guarantees.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Textile Fiber Products Identification Act, and by virtue of
the authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Glamour Sportswear Corp., a corpora-
tion, and Pantops by Glamour, Inc., a corporation, and Mark Leder-
man and Eugene Lederman, individually and as officers of said
corporations, hereinafter referred to as respondents, have violated the
provisions of said Acts and the Rules and Regulations promulgated
under the Textile Fiber Products Identification Act, and it appearing
to the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paragrarz 1. Respondent Glamour Sportswear Corp. is a corpora-
tion organized, existing and doing business under and by virtue of the
laws of the State of New York, with its oflice and principal place of
business located at 132 West 36th Street, New York, New York.

Respondent Pantops by Glamour, Inc., is a corporation organized, .
existing and doing business under and by virtue of the laws of the State
of New York, with its office and principal place of business located at
132 West 36th Street, New York, New York.

Individual vespondents Mark Lederman and Eugene Lederman are
officers of said corporate respondents. Thev formulate, direct and con-
trol the acts, practices and policies of zaid corporate respondents, in-
cluding the acts and practices hereinafter referred to. The office and
principal place of business of these individual respondents is 132 West
36th Street, New York, New York.

Respondents are engaged in the manufacture and sale of ladies’
sportswear and ladies’ blouses.
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Par. 2. Respondents are now, and for some time last past have been.
engaged in the introduction, manufacture for introduction, sale, ad-
vertising, and offering for sale, in commerce, and in the transportation
or causing to be transported in commerce, and in the importation into
the U 111ted States, of textile fiber products: and have sold, offered for

sale, advertised, delivered, transported and caused to be tranepmted
textile fiber products, which have been advertised or offered for sale in
commerce ; and have sold, offered for sale, advertised, delivered, trans-
ported and caused to be tra wmsported, atter shipment in commerce, tex-
tile fiber products. either in their original state or contained in other
textile fiber products: as the terms “commerce™ and “textile fiber prod-
uct™ ave defined in the Textile Fiber Products Identification Act.

Par. 3. Certain of said textile fiber products were misbranded by the
respondents within the intent and meaning of Section 4(a) of the Tex-
tile Fiber Products Identification Act and the Rules and Regulations
promulgated thereunder, in that they were falsely and deceptively
stamped, tagged, labeled, invoiced, advertised, or otherwise identified
as to the name or amount of the constituent fibers contained therein.

Among such misbranded textile fiber products, but not limited there-
to, were textile fiber products (ladies’ pants) with labels which set forth
the fiber content of a bonded fabiic as 907 Acetate, 10¢¢ Nvlon,”
thereby representing the entire fabric to be as described, whereas. in
truth and in fact, the said fibers contained substantially different fibers
and amounts of fibers than represented. ’

Par. 4. Certain of such testile fiber products were further mis-
branded by respondents in that they were not stamped, tagged. labeled,
or otherwise 1dentified to show each element of information required to
be discloged by Section 4(b) of the Textile Fiber Products Identifica-
tion Act, and in the manner and form prescribed by the Rules and Reg-
ulations promulgated under said Act.

~ Among such misbranded textile fiber products, but not limited there-
to, were textile fiber products with labels which failed:
To disclose the true generic names of the fibers present; and
To disclose the true percentage of such fibers: and ,
To disclose the name, or other identification issued and register-
ed by the Commission, of the manufacturer of the product or one or
more persons subject to Scetion 3 of the said Act, with respect to such
product.

Lo 1o
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Par. 5. Certain of said textile fiber products were misbranded in
violation of the Textile Fiber Products Identification Act in that they
were not labeled in accordance with the Rules and Regulations pro-
mulgated thereunder in the following respects:

1. Generic names and fiber trademarks were used on labels without
a full and complete fiber content disclosure appearing on such labels
the first time the generic name or fiber trademark appeared on the said
labels, in violation of Rule 17(b) of the aforesaid Rules and Regula-
tions.

2. The required information as to fiber content was not set forth in
such a manner as to separately show the fiber content of each section of
textile fiber products containing two or more sections, in violation of
Rule 25 (b) of the aforesaid Rules and Regulations.

Par. 6. Respondents have furnished false guaranties that their tex-
tile fiber products were not misbranded by falsely representing on in-
voices that respondents had a continuing guaranty under the Textile
Fiber Products Identification Act on file with the Federal Trade Com-
mission, when such was not the fact, in violation of Section 10(h) of the
said Act and Rule 38(d) of the Rules and Regulations promulgated
under such Act.

Par. 7. The acts and practices of respondents, as set forth above
were, and are, in violation of the Textile Fiber Products Identification
Act and the Rules and Regulations promulgated thereunder. and con-
stituted, and now constitute, unfair methods of competition and unfair
and deceptive acts or practices in commerce, under the Federal Trade
Commission Act.

Deciston axp ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof. and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Textiles and Furs
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act and the Textile Fiber Products
Indentification Act; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
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ment is for settlement purposes only and does not constitute an ad-
mission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
o period of thirty (30) days, now in further conformity with the pro-
cedure prescribed in §2.34(b) of its Rules, the Commission hereby
issues its complaint, makes the following jurisdictional findings, and
-enters the following order:

1. Respondent Glamour Sportswear Corp. is a corporation organ-
ized, existing and doing business under and by virtue of the laws of
the State of New York, with its office and principal place of business
located at 182 West 36th Street, New York, New York.

Respondent Pantops by Glamour, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York, with its office and principal place of business
located at 132 West 36th Street, New York, New York.

Respondents Mark Lederman and Eugene Lederman are officers
of said corporations and their address is the same as that of said
corporations.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the public interest.

ORDER

It is ordered, That respondents Glamour Sportswear Corp., a cor-
poration, and its officers, Pantops by Glamour, Inc., a corporation,
and its officers, and Mark Lederman and Eugene Lederman, individ-
ually and as officers of said corporations, and respondents’ representa-
tives, agents and emplovees, directly or through any corporate or other
device. in connection with the introduction, delivery for introduction,
manufacture for introduction. sale, advertising, or offering for sale
in commerce, or the importation into the United States of any textile
fiber product: or in connection with the sale, offering for sale, adver-
tising, delivery, transportation or causing to be transported, of any
textile fiber product, which has been advertised or offered for sale in
commerce: or in connection with the sale, offering for sale, advertising,
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delivery, transportation or causing to be transported, after shipment
in commerce of any textile fiber product, whether in its original state
or contained in other textile fiber products, as the terms “commerce’
and “textile fiber product” are defined in the Textile Fiber Products
Identification Act, do forthwith cease and desist from:

Misbranding testile fiber products by:

1. Falsely or deceptively stamping, tagging, labeling, in-
voicing, advertising or otherwise identifying such products
as to the name or amount of the constituent fibers contained
therein.

2. Failing to affix a stamp, tag, label or other means of
identification to each such product showing in a clear, legible
and conspicuous manner each element of information required
to be disclosed by Section 4(b) of the Textile Fiber Products
Identification Act.

8. Using a generic name or fiber trademark on any label,
whether required or non-required, without making a full and
complete fiber content disclosure in accordance with the Act
and the Rules and Regulations thereunder the first time such
generic name or fiber trademark appears on the label.

4. Failing to make a disclosure on the required label on
or affixed to textile fiber products composed of two or more
sections of different fiber composition, in such a manner as to
show the fiber composition of each section in all instances
where such disclosure is necessary to avoid deception.

1t is further ordered, That respondents Glamour Sportswear Corp.,
a corporation, and its officers, Pantops by Glamour, Inc., a corporation,
and its officers, and Mark Lederman and Eugene Lederman, indi-
vidually and as officers of said corporations, and respondents’ rep-
resentatives, agents and employees, directly or through any corporate
or other device, do forthwith cease and desist from furnishing a
false guaranty that any textile fiber product is not misbranded or
falsely invoiced.

It is further ordered, That the respondent corporations shall forth-
with distribute a copy of this Order to each of their operating divisions.

It is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have complied with this order.
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JACOBY-BENDER, INC.. ET AL.
Docket 8728. Order, Jan. 35,1968
Ordering denying motion to dismiss on the ground that coniplaint counsel was

late in filing notice of appeal; and granting respondents extension of time
to file reply.

Orper Drexnyine Moriox To Disiriss APPEAL

This matter is before the Commission on respondents’ motion to
dismiss the appeal on the ground that the notice of intention to appeal
and the appeal brief of complaint counsel were not filed within the time
prescribed by the Rules, and complaint counsel’s answer in opposition
thereto. It appears that complaint counsel. in their notice of intention
to appeal, by inadvertence stated the initial decision was served Novem-
ber 16, 1967. This error is the basis of the motion to dismiss. In fact,
the Commission’s records show that the date of service was Novem-
ber 21, 1967. Complaint counsel’s notice of intent and appeal brief
were therefore timely filed. The Commission has further determined
that in view of their misunderstanding as to the timeliness of complaint
counsel’s appeal respondents should be granted an extension of 30 davs
from the date of service of this order upon them within which to file
their answer to the appeal. Accordingly,

1t is ordered, That respondents’ motion to dismiss the appeal be, and
it hereby is, denied.

1t is further ordered. That vespondents be, and they hereby are,
granted an extension of 30 days from the date of service of this order
upon them within which to file their answer to the appeal.

CURTISS-WRIGHT CORPORATION
Docket 8703, Order, Jan. 24, 1968

Order denying respondent’s appeal from hearing examiner's order directing com-
pliance with a subpoena duces tecum.

OrpEr DENYING APPEAL FROM Exayiyer's RULiNg ox
Sueroexa Duces Tecuar

This matter having come on to be heard upon the appeal of respond-
ent and Martin A, Sherry from the hearing examiner’s order filed

1235
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December 18, 1967, directing compliance with a subpoena duces tecum
issued October 12, 1967, and rescheduling return date, and upon the
answer of complaint counsel in opposition thereto: and

The Commission having determined that the issues raised on the
appeal were in substance decided in the Commission’s order issued
December 1,1967 [72 F.T.C. 1027], and that respondent and Martin A,
Sherry have raised no new or different contentions: that no showing
has been made that the ruling complained of involves substantial rights
and will materially affect the final decision and that a determination
of its correctness before the conclusion of the hearing is essential to
serve the interest of justice: and having furt) er determined that the
appeal for such reasons should be denied :

[t is ordered, That the appeal of respondent and Martin A. Sherry
from the hearing examiner's order filed Decen.ber 18, 1067, directing
compliance with a subpoena duces tecum and rescheduling return date,
be, and it hereby is, denied.

Commissioner Elman not concurring.

NATIONAL EXECUTIVE SEARCH, INC., ET AL.
Docket 8731, Order, Jan. 26, 1968

Order granting respondents’ request to quash subpoena duces itecum directed
to the president of the corperate respondent.

OrpER GRANTING APPEAL AND REMANDING TO EXAMINER WITH
INsTRUCTIONS ’

This matter is before the Commission upon respondents” appeal filed
December 1, 1967, from the part of the order of the hearing examiner,
of November 27, 1967, denying their request to quash subpoena duces
tecum directed to John W. Costello, president, National Executive
Search, Inc., and upon complaint counsel’s answer in opposition
thereto; and it appearing to the Commission that the actions of the
hearing examiner in issuing such subpoena duces tecum and denving in
part the motion to quash exceeded the limits of the pretrial order; and
the Commission having determined, therefore, that the matter should
be remanded to the hearing examiner for his reconsideration of the
issues raised in the light of the pretrial order:

It is ordered, That respondents’ appeal from the part of the hearing
examiner’s order of November 27, 1967, denying their request to quash
subpoena duces tecum directed to John W. Costello, president, National
Executive Search, Inc., be, and it hereby is, granted.

It is further ordered, That inasmuch as the hearing examiner’s order
ruling on the subpoena duces tecum dirvected to John W. Costello,
president, National Executive Search, Inc., exceeds the limits of his
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pretrial ovder entered in this proceeding, the hearing examiner shall,
in connection with such subpoena, modify the pretrial order to such
extent as may be appropriate under § 3.21(d) of the Commission’s
Rules of Practice (z.e., to prevent manifest injustice), after which the
course of the proceedings shall be governed in accordance with these

determinations and actions.

LEHIGH PORTLAND CEMENT COMPANY

Docket §680. Order, Feb. 15, 1968

Order remanding respondent’s request for disclosure of certain documents to the
hearing examiner to allow respondent to supplement its application.

OrpER REMANDING APPLICATION 170 THE HEARING FEXAMINER

The respondent has filed an application, certified to the Commis-
sion by the hearing examiner, requesting the disclosure of certain
specified documents allegedly in the Commission’s files. The applica-
tion was filed “Pursuant to the Freedom of Information Act of 1966

and the Commission’s 1967 Rules of Practice, and in light of the
Hearing Examiner’s and Commission’s discretion to regulate discovery
in adjudicative ploceedmgs;'

The Commission having considered the matter:

7t is ordered, That the application for disclosure of documents be,
and it hereby iz, remanded to the hearing examiner with the direction
to afford the respondent an opportunity to supplement the applica-
tion so that, as regards such documents referred to therein which are
subject to § 3.36 of the rules of practice, said application will meet the
1'equhement~ of the rule. If this is done, the hearing examiner is

further divected to again certify the matter to the Commission with
his recommendaticn,

Commizsioner MacIntyre not participating.

ASSCCIATED MERCHANDISING CORPORATION ET AL
Dociet 8651, Order, Feb. 16, 1968

Order remanding respondents’ request for consent order procedure to hearing
examiner for resubmission to Commission.

Orprr Rerrrrive ReQuesT UnpEr § 2.34(d) 10 HEsRING EXAMINER

Respondents, Associated Merchardising Corporation et al., have
submitted a request to the Commission asking that this matter be, with-
drawn from adjudication pursuant to _;Q.f”é(d) of the Commission’s
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Rules of Practice for the purpose of negotiating a settlement by the
entry of a consent order.

Any request for withdrawal of a matter from adjudication for the
purpose of negotiating a settlement by the entry of a consent order
should be in the form of a motion addressed to the hearing examiner
and by him certified to the Commission with ‘his recommendation
(§3.22 of the Rules of Practice) ; accordingly, without having con-
sidered the merits of this request,

The Commission refers this matter to the hearing examiner with
directions (1) to have complaint counsel respond to respondents’
request and (2) tothen certify the matter back to the Commission with
his recommendation as to whether it should be withdrawn from ad-
judication-for the purpose of negotiating a settlement by the entry
ofa consent order.

1t is so ordered.

NATIONAL EXECUTIVE SEARCH, INC., ET AL.
Docket 8731. Order, Feb. 21, 1968

Order denying complaint counsel’s request to file iuterlocutory appeal relative
to the issuance of a subpoena duces tecum directed to the president of the
corporate respondent.

Orper DExyING PrrMIssioN TO FILE INTERLOCTTORY APPEAL

This matter having come on to be heard upon complaint counsel’s
request filed February 5, 1968, for permission to file an interlocutory
appeal from the hearing examiner’s ruling on the record on Janu-
ary 30, 1968, denying their motion requesting him to amend the pre-
hearing order so as to provide for the issuance of a subpoena duces
tecum to John . Costello, president, National Executive Search, Inc.;
and respondents” motion for permission to answer interlocutory appeal
or to otherwise plead : and

It appearing that the Commission on January 26, 1968 [p. 1236
herein], issued an order directing the hearing examiner, in con-
nection with the disputed subpoena. to modify the pretrial order to
the extent appropriate under §3.21(d) of the Commission’s Rules of
Practice, and to proceed accordingly; and that the examiner, on
January 30, 1968, denied complaint counsel’s motion to amend the
pretrial order for the reason that the application at that stace of the
proceeding (which was at or near the end of the presentation of
complaint counsel’s case-in-chief) was untimely, the hearing examiner
stating on the record in this connection that he would consider the
issuance of the requested subpoena at the rebuttal stage of the pro-
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ceeding to the extent the door is opened by respondents on the question ;.
and _

The Commission having determined in the circumstances that the
hearing examiner’s ruhno is limited to the stage of the proceeding at
the time of the ruling relatlno only to the request. for the issuance of a
subpoena in connection with complaint counsel’s case-in-chief; that as
to such limited ruling complaint counsel have failed to show that it
involves substantial rights and will materially attect the final decision
and that a determination of its correctness before conclusion of the
hearing is essential to serve the interests of justice, as required by
§ 3.23(a) of the Commission’s Rules of Practice, and that therefore
the request should be denied; and having further determined that in
the circumstances respondents’ motion for permission to answer is
moot and need not be acted upon :

[t is ordered, That complaint counsel’s request for permission to file
an mtellocutmy appeal, filed February 5, 1968, be, and it hereby is,.
denied.

LAKELAND NURSERIES SALES CORP. ET AL.*
Docl;ct G666, Order, Feb. 29, 1968

Order denying respondents’ request to remand case to hearing examiner to re-
ceive evidence disproving certain facts allowed in record hy official notice.

OrpEr Dexvine REQUEsT To REMAND PROCEEDINGS TO THE.
Hearixa Exariver

This matter having come on to be heard upon respondents’ motion.

filed February 74, 1968, requesting. pmxuanr to Rule 3.43(d) of the
Comnnssmn. Rules of Practice, that the Commission remand the
proceedings herein to the hearing examiner for the purpose of afford-
ing the respondents the opportunity to disprove certain facts as to
which the hearing examiner took official notice and to offer evidence
with respect to the scope of subparagraph 1 of the first paragraph of
the order, which assertedly rests on the finding as to which the hearing
examiner took official notice, and for a stay or extension of time for
respondents to file an appeal from the initial decision pending a deter-
mination of the request here made: and upon complaint counsel’s
answer in opposition to respondents’ motion, filed February 13, 1968:
and

It appearing that the heaving examiner issued his initial decision-
herein on Jannary 12. 1968. and that the respondents filed a notice of
an intention to appeal therefrom: that respondents, on their appeal.

“Formerly known as Lakeland-Deering Nurseries Sales trading as Lakeland Nurseries
Sales,
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will have full opportunity to challenge the initial decision or any part
thereof, including the scope of subparagraph 1 of the first paragraph
of the order in the initial decision and the action of the hearing exam-
iner in taking official notice of a fact or of facts; that the Commission,
after hearing such appeal and upon its consideration of the whole
record, will then have an opportunity to dispose of the issues and to
make a determination whether or not the taking of official notice was
proper and necessary ; and that at such time it would be appropriate to
grant to respondents, to the extent, if any, that the decision relies on
official notice, the opportunity to show to the contrary; and it further
appearing that respondents, by ovder of February 20, 1968, have been
granted an extension of time from February 24, 1968, to and including -
March 25, 1968, within which to file their appeal from the initial
decision: and

The Commission having determined that until such time as it has
had the opportunity to review the issues on the whole record the
remand to the examiner as requested would be premature and there-
fore should be denied :

It is ordered. That respondents’ motion to remand this matter to the
hearing examiner for the purpose of affording respondents the oppor-
tunity to disprove facts as to which the hearing examiner took official
niotice and to offer evidence with respect to the scope of subparagraph
1 of the first paragraph of the order contained in the initial decision
be, and it hereby is, denied.

VENT-AIR LEXNS LABORATORIES, INC., E
Docleet 8715, Order, Mar, 7, 1968

Ovder denving respondents’ request for withdrawal of case from adjudication
for consent order procedure.

OrpER DEXTING REQUEST 10 VWITHDRAW AMATTER FROM ADITDICATION

The hearing examiner having certified to the Commission, on Febru-
ary 21, 1968, the motion of respondents to withdraw the matter from
acdiudication for the pwpose of negotiating & consent settlement by
the entry of a congent order; anid

The Commission having determined that respondents have not
shown exceptional and unusval civeumstances as requived by § 2.34(d)
of the Commission’s Rules of Practice and that therefore the matter
shonld not he withdrawn from adiudication:

It is ordered, That respondents’ request to withdraw this matter
from adjudication be, and it hereby is, denied.
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1t 1is further ordered, That any further motion in this matter seeking
withdrawal from adjudication be filed jointly by complaint counsel
and respondents and that it contain an assurance that counsel have
every reason to believe that consent negotiations will result in an order
acceptable to the Commission.

UNIVERSE CHEMICALS, INC.. ET AL.
Docket 8752, Order, Mar. 13, 1968

Order directing respondents and complaint counsel to file affidavits relative to
the question of holding hearings in more than one place.

OrpER DiIRECTING FILING OF SUPPLEMENTAL ATFFIDAVITS

Respondents, on February 29, 1968, filed a motion requesting per-
mission to file an interlocutory appeal, under Section 3.23(a) of the
Commission’s Rules of Practice, from the hearing examiner’s order
filed February 16, 1968, granting in part and denying in part com-
plaint counsel’s motion for hearings in more than one place. As a result
of the hearing examiner’s order. hearings ave scheduled to be held in
Chicago, Illinois, Evansville. Indiana. Omaha. Nebraska. and Minne-
apolis, Minnesota. Complaint counsel, on March 3, 1668, filed an an-
swer opposing respondents’ request.

Respondents argue that, because they operate an assertedly small
business enterprise which requires their presence for its operation, the
scheduling of hearings in more than one place would be financially
oppressive to them.

The hearing examiner, is his order ruling on the request for schedul-
ing hearings at different locations, stated that he had taken into ac-
count not only the convenience of respondents but the witnesses to
be called as well. He determined that respondents. in their objections,
did no more than suggest that the proposed hearings would be incon-
venient and involve some additional expense: that there was no show-
ing that the proposed schedule was unduly burdensome or otherwise
prejudicial. On the other hand, he found that there would be twenty-
seven witnesses called who would need to be transported from various
locations if the hearing was held only in Chicago and that the incon-
venience and expense involved in such transportation would outweigh
the inconvenience and expense to respondents.

Section 3.41(h) of the Commission’s Rules of Practice provides. in
pertinent part. as follows: “Hearings shall proceed with all reasonable
expedition. and. inzofar as practicable. shall be held at cne place and
shall continue witheut suspeusion until concluded. Consistent with the

418-545—72——79
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requirements of expedition, the hearing examiner shall have the au-
thority to order brief intervals of the sort normally involved in judi-
cial proceedings and, in unusual and exceptional circumstances for
good cause stated on the record, he shall have the authority to order
hearings at more than one place.” The objective of this provision is
to avoid unnecessary delay in the conduct of adjudicative proceedings.
It plays an important part in effectuating “the policy of the Commis-
sion that, to the extent practicable and consistent with requirements
of law, such proceedings shall be conducted expeditiously. In the con-
duct of such proceedings the hearing examiner and counsel for all
parties shall make every effort at each stage of a proceeding to avoid
delay.” (Section 8.1.) Under the Commission’s Rules hearings at more
than one place are the exception, not the rule, and must be affirmatively
justified, where so ordered by the hearing examiner, by “unusual and
exceptional circumstances for good cause stated on the record.”

In order to determine whether the hearing examiner’s order in this
matter meets the standards required by Section 3.41, the Commission
finds that additional specific information is required. The assertions
of both parties, on the basis of which the hearing examiner entered
his order, were too generalized. Complaint counsel are directed to file
with the Secretary of the Commission, within five days after service
of this order upon them, a supplemental affidavit specifying in detail
the cost or difficulties which would be involved in holding the hearings
in only one place, together with any other “unusual and exceptional
circumstances™ asserted to constitute good cause for the hearing esam-
iner’s order. Similarly, respondents shall, within the same period, file
with the Secretary a supplemental affidavit specifying in detail the
nature and extent of the aileged financial and other burdens upon them
if the hearing examiner’s order should be upheld.

Itis so ordered. :

- By the Commission, without the concurrence of Commissioner
MacIntyre.

ALL-STATE INDUSTRIES OF NORTH CAROLINA, INC.,
ET AL.

Docket 8738. Order and Opinion, Mar, 18, 1968
Order denying respondents’ motion to dismiss complaint on grounds that the
Chairman had prejudged the case and that complaint counsel was conducting
post-complaint investigation.
OPL\"ION OF THE COZ\I)IISSION

MARCH 18, 1968

This matter is before the Commission upon the hearing examiner’s
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certification of respondents’ motion to dismiss the complaint filed
pursnant to § 3.22 of the Commission’s rules of practice.

The motion, filed February 1, 1968, is based upon two grounds:

1. The members of the Cominission are disqualified from performing a judicial
function in this case because of the prejudgment of the facts as set forth in
their letter to the Chairman of the Committee on Commerce of the United States
Senate under date of November 28, 1967 * * *2?

2. The incorrigible persistence of Complaint Counsel in conducting post-
complaint investigations now in the form of a request for a subpoena duces
tecum * * *?

On February 14, 1968, the examiner certified this motion to the Com-
mission with a recommendation that the motion to dismiss be denied.
We adopt the examiner’s recornmendation.

The letter which allegedly is responsible for a prejudgment of the
facts in this matter was a vesponse, signed by Chairman Paul Rand
Dixon, to Senator Warren (. Magnuson’s letter of October 10, 1967,
“requesting an outline of the Commission’s current program in the
avea of home improvement frauds together with suggestions for addi-
tional legislation to improve the enforcement program in this field.”

Respondents’ complete argument on the disqualification issue is
that:

Chairman Dixon, speaking for the Commission. stated on page 2 of the letter
that ‘“‘generally spealking. these firms [home improvement companies] operate
through a program of offering phony bargains, easy credit and exaggerated
performance claims.” The letter goes on to set forth in great detail a restatement
of the complaint issued in this matter. There can be no doubt that there has
been a prejudgment of this case which destroys the ability of the Commis-
sioners to perform the judicial function impesed upon them by lasy, The letter
cited states on page 6 that two cases are “presently being litigated.” This
case must be one of those cases.

e have therefore both a general and a specifie prejudgment.®

Respondents also cite the Amos T'reat & Co* and Teraco, Ines
cases as authority for their position.

The entive context of the letter, which is the basis for this motion,
provides the Senate Committee on Commerce with general informa-
tion relative to problems with which the Committee had a legitimate
and constitutional concern. The letter simply advises the Senate Com-
mittee that the Commission is awave that problems exist in some seg-
ments of the home improvement industry, outlines certain of the
problems, and advises in generalized terms what the Commission is
doinginthisarea.

1\otion to dismiss, p. 1.

2Jd., at pp. 1-2.

3J7d, atp. 2.

s Amos Treat & Co. v. Securities and Exchange Commission, 306 F. 24 260 (D.C. Cir.
1962).

5 Peraco, Tne. v. Federel Trade Commission, 256 F. 24 754 (D.C. Cir. 1964).
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In the fifth paragraph on page nine, the letter recognized that the
ereat majority of firms in this industry are both honest and reliable.
In quoting Chairman Dixon's letter, respondents inserted the words
“home improvement companies™ in brackets. The insertion of these
words had the effect of altering the meaning of this sentence because
it was taken out of the context of the third paragraph. The words
“these firms™ as utilized in the letter, do not refer to “home improve-
ment companies™in general.

The first paragraph on page two contains an estimate that 50,000
firms are engaged in the sale and installation of residential siding
and storm windows. The true meaning of the third paragraph on this
page, when read in connection with the two preceding paragraphs, is
simply that, of the estimated 50,000 home improvement dealers in this
country, a substantial number (without specific identification of any
company) operate through a program of offering nonexistent bargains,
ete. This, obviously, is not a general prejudgment of home improvement
contractors, but a simple recognition that there are many firms in
this industry that ave engaging in deceptive and unfair trade practices.

Chairman Dixon’s letter enumerates 14 operational patterns of the
anethical firms in the home improvement industry which have become
almost standardized. Among others, the following are mentioned on
pages two and three: bogus contracts (No. 5) : scare tactics (No. 9) ;
referral selling (No. 10) ; spiking the job (No. 12): and affirmative
misrepresentations (No. 13). Not one of these practices is challenged
in the complaint in this case.

Respondents further assert that on page six, the letter referred to
two cases which are presently being litigated and that “this must be
one of those cases.” The Commission is-aware that it issued the com-
plaint in this case. This does not mean that the Commission has pre-
judged the matter. Whether or not respondents are engaged in the
deceptive practices deseribed in the complaint will, of course. depend
on the facts. and the facts will be judged only after the record is com-
plete. A similar complaint was issued in another home improvement
cage. After a full hearing before a hearing examiner, the Commission,
on appeal, held for respondents and dismissed the complaint.®

In the mos Treat & Co. case. the court held that a member of the
Securitios and Exchange Commission could not participate in a deci-
sion of the Commission when prior to the appeal he had engaged in the
performance of specific investigative or prosecuting functions of the
case on review. This is not even remotely the issue heve. The Teraco
case is likewise inapplicable. Nothing was involved there but the pre-
cise words of a particular speech. The speech was construed by the
court as indicating a prejudgment because respondents ere spe-
cifically referred to in a context which could be interpreted as convey-

“ Housc of M arbet, Inc., Docket No. 8578, order issued September 24, 1964 [66 F.T.C. 7871.
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ing a belief that they had violated the law. There is nothing in the
letter in this matter to indicate that any member of this Commission
had decided that the respondents, or any other specific home improve-
ment firm, have violated Section 5 of the Federal Trade Commission
Act.

An implication of respondents’ motion is that administrators must
be disqualified from hearving a case if there is some evidence that they
have made some measure of adjudgment of the law prior to considera-
tion of the particular case. This would have, if accepted, the singular
disadvantage of disqualifving any administrator or judge the second
time a particnlar legal question came before him. As the Supreme
Court has said:

Neither the Tumey decision nor any other decision of this Court would require
us to hold that it would be a violation of procedural due process for a judge to
sit in a case after he had expressed an opinion as to whether certain types of
conduct were prohibited by law. In fact, judges frequently try the same case
more than once and decide identical issues each time, although these issues
involve questions of both law and fact.”

And added the Court:

. . . the Federal Trade Commissicn cannot possibly be under stronger con-
stitutional compulsiens in this respect than a court.®

If the Commission’s opinions expressed in congressionally required reports
would bar its members from acting in unfair trade proceedings, it would appear
that opinicns expressed in the first {specific industry] unfair trade proceeding
would similarly dizqualifs them from ever passing on another. See Moigan V.
United States, 318 U.S. 409, 421, Thus experience acquired from their work as

e

commissioners would be a handicap instead of an advantage * * *°

Indeed, it 1s hornbook law that the kind of bias that disqualifies *°
refers to an “irrevocably closed” view of the particular parties or facts

T Federal Trade Commniissicn v. Cement Institute, 533 U.8. 683, 702-703 (1948).

SId. at 703,

@Id. at 702

0 Thus, “[i]t has heen held that the bias or prejudice alleged must be ‘personal,’ and
that a mere prejiudgment of the case iz not sufficient.” Marquetic Cement Mfg. Co. v.
Federal Trade Commission, 147 F. 24 589, 392 (7Tth Cir. 1945), af’d, Federal Tiade Com-
mission v. Cement Institute, T.8. 683, TO0~T03 (1948).

See Eisler v. United States, 170 F. 2a 273, 277-27% (D.C. Cir. 1948), removed from

Jet. 838 T.&. 189 (1949), a casge involving the charge that Judge Holtzoff, having
ted “aliens and Communis including appellant.’” in his former post as Special
Assistant to the Atternex General, was binsed and prejudiced. Tlhie Court of Appeals for
the Disirict of Columbia Circuit held: “Upon review of such an affidavit we do not hesitate
to uphold the ruling of the court below that the affidavit should be stricken. for it does
not establixh bias and prejudice in the personal sense contemplated by the statute, assuming
truth in all the facts stated. Prejudice, to rvequire recusation. must be personal accoerding
to the termes of the statute. and impersonal prejudice resulting from a judge’s background
or experience js nat. in our apini-i, within the pnrview of the stotute” (170 F 23 at 278) ;
Laumilici Mui. Casealty Ins. Co. of New York v. Locke, 60 T. 2d 35, 88 (24 Cir. 1 ) (held
that, while “tactless’” for administrator to have written lerter saxing lie had investigated
matter to his satisfaction and hearing would be mere formality, the letter “fell short of a
statement that nothing that might he sown at such a hearing would change his mind....”");
0’Malley v. United States, 128 F. 2d 676, 680 (8th Cir. 1942), rev’d on other grounds, 317
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involved in a specific case, not to the adjudicator’s preconceptions
about the law. “Bias in the sense of crystallized point of view about
issues of law or policy is almost universally deemed no ground for
disqualification.” * Respondents have failed to demonstrate either a
general or specific prejudgment by any member of this Commission
of the facts and issues in this proceeding.

The respondents’ second contention is likewise without merit. The
examiner stated in his certification that he has made no rulings on
complaint counsel’s current attempts to obtain information from
respondents. The examiner has signed no subpoenas nor directed the
taking of any depositions at this juncture. Section 8.85 of the rules of
practice does not grant respondents any right to appeal until such
tinie as the examiner makes his rulings on complaint counsel's appli-

atlonq Accordingly, the certified motion to dismiss the complaint
will be denied. An appropriate order will be entered.

Orper Ruring ox ExaMINER'S CERTIFICATION OF REISPONDENTS’
MotioN T0 Dismiss THE COMPLAINT AND REMANDING TO JHEARING
ExaynNer

The hearing examiner herein pursuant to §3.22 of the Com-
mission’s rules of practice, on February 14, 1968, certified to the
Commission respondents’ February 1, 1968, motﬂon to dismiss the
complaint; and

The Commission for the reasons set forth in the accompanying
opinicn, has determined that respondents’ motion to dismiss the
complaint should be denied and that the matter should be remanded
for further proceedings. Accordingly,

It is ordered, That respondents’ motion of February 1, 1968, to
dismiss the complaint be, and it hereby is, denied.

1t is further ordered, That the matter be, and it hereby is, remanded
to the hearing examiner for further proceedings.

T.S. 412 (1943) (held district judge not disqualified to hear contempt case although he
had directed U.S. District Attorney to commence it with observation that it was “apparent
from the statement of counsel upon both sides here that there is, in the evidence in this
regard, ground for believing that there has been a very gross imposition and fraud perpe-
trated in and upon this court by at least Pendergast, O'Malley and McCormack and there
may he others™) ; ¥ational Lawyers Guild v. Brownell, 225 F. 2d 352, 555 (D.C. Cir. 1955),
cert. denied, 351 U.8. 927 (1956) (held Attorney General not disqualified to adjudicate
whether Lawyvers Guild should be designated a subversive organization although ke bad
made a public speech declaring that it was “because the evidence shows that the National
Lawyers Guild is at present a Communist dominated and controlled organization tfully
committed to the Communist Party line that I have today served notice to it to show cause
why it should not he designated on the Attorney General’s list of subversive organizations’).

1 Daviz, 2 Administrative Law Treatise 150, 131 (1958). “Our tradition rightly inter-
preted is that the judge should be neutral toward the question of whether the specific
defendant is guilty. It is a perversion of that tradition to demand that the judge be neutral
toward the purposes of the law.” Id. at 138,, n. 28, quoting Jaffe. “The Reform of Adminis-
trative Pracedure,” 2 Pub. Ad. Rev. 131, 149 (1942).
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LEHIGH PORTLAND CEMENT CO.
Docket 8680. Order and Opinion, Mar. 19, 1968

Order denying a third party’s appeal from hearing examiner’s order refusing
to quash a subpoena duces tecum on behalf of the respondent in this case.

OriNiox or THE COMMISSION
MARCH 19, 1968

This matter is before the Commission upon the interlocutory appeal
of Buffalo Concrete, a Division of Joseph Smith & Son, Inc.
(Buffalo). This appeal, filed pursuant to § 3.35(b) of the Commis-
sion’s rules of practice, is based upon the hearing examiner’s order of
January 31, 1968, denying in part * Buffalo’s motion to quash a sub-
poena duces tecum issued to Buffalo by the hearing examiner on
behalf of respondent Lehigh Portland Cement Co.

The examiner ruled that the contested subpoena was authorized by
§3.34(b) (2) of the current rules of practice. Buffalo contends that
§3.34(b) (2) does not authorize the issuance of a subpoena duces
tecum, returnable at a prehearing conference for discovery purposes,
to a nonparty for the production of documents which may not contain
or constitute evidence. : ,

Buffalo’s argument that the Commission’s rules of practice do not
authorize the issuance of prehearing subpoenas duces tecum to per-
sons other than complaint counsel or respondent is based upon its
reading of §3.34(Db) (2). This subparagraph provides:

(2) Subpoenas duces tecum may be used by any party for purposes of dis-
covery or for obtaining documents for use in evidence, or for both purposes.
When used for discovery purposes, a subpoena may require any party to produce
and permit the inspection and copying of nonprivileged documents, papers,
books, or other physical exhibits which constitute or contain evidence relevant
t0 the subject matter involved and which are in the possession, custody, or
control of such party.

Buftalo interprets the second sentence as imposing a limitation on the
first by requiring that subpoenas duces tecum, when used for dis-
covery purposes, “only be directed to parties to the litigation.” At the
same time it concedes that when the proper showing has been made
under § 3.33, a subpoena duces tecum for discovery purposes may be
directed to persons other than parties to the litigation if the subpoena
is to be used in connection with the taking of a deposition. Buffalo
does not explain its theory of the basis for such a third-party sub-
poena if, as it contends, § 3.34 imposes a general limitation on the use
of prehearing subpoenas duces tecum for purposes of discovery.

1Buffalo also moved that portions of the subpoena duces tecum bhe quashed on the
ground of irrelevancy. The examiner has not yet ruled upon this ground. This appeal is
limited to the examiner's denial of the motion to quash on the ground that the Commis-
zion's ruies do not authorize the issuance of subpoenas duves tecum to third partles.
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Subparagraph (b) (1) of §3.34 specifies the form and method of
making application for issuance of “a subpoena requiring a person
to appear and depose or testify and to produce specified docu-
ments * * * at the taking of a deposition, or a¢ « prehearing con-
Jerence, or at an adjudicative hearing * * ** (emphasis added).
Subparagraph (2) of that section relates to the same subpoenas duces
tecum, and the first sentence clearly authorizes, without restriction,
the use of such subpoenas “for purposes of discovery or for obtaining
documents for use in evidence, or for both purposes.” The second
sentence of this paragraph supplements the first sentence, as the
hearing examiner has held. It does not, however, limit the scope of
the coverage of the first. It simply makes explicit what might other-
wise be open to interpretation, namely. that under the rules of practice
1f a subpoena is used for discovery purposes, it may require any party
(as well as a nonparty) to produce and permit the inspection and
copying of documents and exhibits therein referred to.

A consideration of the development of this rule illustrates the
specific purpose of the second sentence. As noted in the footnote to
the second sentence of §3.34(D) (2), “Orders for the production of
documents, provided for under former rules of practice. are no
longer used.” This footnote (1) calls attention to the fact that the
rules of practice no longer provide for the use of orders to produce,
and (2) makes clear that the use of subpoenas has been substituted
tor the use of orders to produce as previded for in former rules.

Section 3.11 of the former rules stated in pertinent part:

§3.11 Production of documents.—Upon motion of any party showing good
cause therefor and upon such notice as the hearing examiner may provide, the
hearing examiner may order any party to produce and permit the inspection and
copying of nonprivileged documents, papers, books. or other phyeical exhibits
which constitute or contain evidence relevant to the subject matter involved
and which are in the possession, custodr, or control of such party * =

This rule was very similar to Rule 34 of the Federal Rules of Civil
Procedure. It specifically provided for orders requiring the production
of documents by a party. It had nothing to do with and was not related
to any other process which might be available under this or any other
rule to require the production of documents by nonparties.2 Thus, since
the Commission in promulgating its new rules of practice abolished
the use of orders to produce (by a party) and substituted therefor the
use of subpoenas to require production (also by a partv), it merely
undertook by the second sentence of § 3.34(b) (2) to make this clear.
It did not by this provision limit or restrict the nse of subpoenas else-
where authorized (in the first sentence of § 8.34(b) (2) to require the

2 The scope of § 3.34 is in some respects similar to Rule 45 of the Federal Rules of Civil
Procecdure. Rule 45 authorizes the issuance of subpoenas duces tecum to parties and non-
parties for purposes of general discovery hefare trial as well as for testimony and produc-
tion of documents at the trial. Moore Fedcrul Practice and Procedure 1168, 1453 (1964).
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production of documents generally whether for discovery purposes or
for obtaining documents for use in evidence, or for both purposes.

Section 8.34, read as a whole, makes it clear that the Commission
is authorizing the fullest and most complete discovery practicable.

The rules for adjudicatory proceedings are intended to embody the Commis-
sion’s conviction that, to the fullest extent practicable, the strategy of surprise
and the art of concealment will have no place in a Commission proceeding. Hence,
we have also provided for thorough post-compiaint discovery procedures. It
should be obvious that discovery is a two-way street and that it is the hearing
examiner’s responsibility to insist that both complaint counsel and respondent’s
counsel be provided with sufficient data to insure an expeditious and completely
fair hearing.®

The examiner’s ruling was in compliance with the spirit and letter
of the rules of practice. Buffalo has failed to make any showing that
the examiner abused his discretion or authority. The examiner is re-
sponsible for the conduct of adjudicative proceedings, and his rulings
nn procedural matters in the absence of unusual circumstances will not
be reviewed or disturbed by the Commission.* The appeal of Buffalo
from the part of the examiner’s action denying its motion to quash
the subpoena duces tecum on the ground that the subpoena duces tecum
issued to Buifalo was not authorized by the Commission’s rules will
be denied. Accordingly, the motion will be denied and an appropriate
order will be entered.

Commissioner MacIntyre did not participate.

Orprr DeExYING INTERLOCUTORY APPEAL

This matter is before the Commission upon the interlocutory appeal
of Buffalo Conerete, a Division of Joseph Smith & Son, Ine. (Butfalo).
This appeal, filed pursuant to § 3.35(b) of the Commission’s rules of
practice, is based upon the hearing examiner’s order of January 31,
1968, denying in part Buffalo’s motion to uash a subpoena duces tecum
issued to Buffalo on behalf of respondent Lehigh Portland Cement
Co. The Commission has determined that the appeal should be denied.
Accordingly.

It is ordered, That the appeal of Buffalo Concrete, Division of
Joseph Smith & Sons, Inc., from the ruling of the hearing examiner
on the motion to quash or limit subpoena duces tecum on the ground
that the subpoena duces tecum issued to Butfalo was not authorized
by the Commission’s rules be, and it hereby is, denied.

By the Commission, with Commissioner MacIntyre not participat-
ing.

3 A1l-State Industries of North Carolina, Inc., Docket No. 8738, order issued November 13,
1967 (emphasis in original) [72 F.T.C. 1020, 10237,
4 Topps Chewing Gum, Inc., Docket No. 8463, order issued July 2, 1963 [63 F.T.C. 2196].
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MARLO FURNITURE COMPAXNY ET AL.
Docket 8745. Ordcr, Mar. 28, 1968

Order denying respondents’ motion to discuss complaint and quash hearing ex-
aminer’s order for a post-complaint investigation.

Orper Dexyixe Mortrox o Drsarrss axp ApPPEAL FROM
Hearixe Exasrixer’s Orper

This matter is before the Commission on respondents’ motion to
dismiss the complaint certified by the examiner with the recommen-
dation it be denied and their appeal from the hearing examiner’s order
of February 27, 1968, refusing to quash an order for access. The com-
plaint in this proceeding, which issued on "aeptember 27,1967, charges
respondents with engaging in fictitious pricing. ITJ.ISLQPJ.G senting in
certain instances the 1dent1ty of the seller appearing in their advertise-
ments, and the composition and construction of certain products, fail-
ing to advise purchasers that depesits were not refundable, and not dis-
c]osmg that conditional sales contracts cr other instruments of indebt-
edness may be assigned or transferred to a finance company or other
third party to whom the customer thereby becomes indebted.

On Februar v 2, 1968, complaint counse! filed an application for an
order requiring access to certain respondents’ records revelant to the
fictitious pricing allegations set out in paragraphs 4 through 6 of the
complaint. By order of the same date, the hearing examiner required
respondents to grant access to the inventory stock records and sales
vouchers relating to certain items promoted in specific advertisements
which have already been identified as Commission Exhibits. Respond-
ents moved to quash the order for access on the ground complaint
counsel were embarking on a post-ccmplaint investigation in violation
of the Commission’s rules. Respondents argue that the request for
access goes beyond the “rounding out” permitted once the case is in
the adjudicative stage by recent Commission decisions, viz, All-State
Industries of North Car olina, [nc., et al.* and Curtiss-1 “zghzﬁ Corpora-
tion,? since Commission counsel seek evidence necessary to prove the
char oes set forth in the complaint. In addition, resp naeﬂts assert that
the order for access is improper on the ground that it would be unduly
burdensome, and that the records scught could have been secured prior
to izsuance of complaint.

_ Bseentially, the motion to dismiss and the appeal from the hearing
examiner’s refusal to quash the order for access are based on the

1 Docket 8738, November 13, 1967 [72 F.T.C. 1020].
2 Docket 8708, December 1, 1967 [T2 F.T.C. 102717,
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same grounds. Respondents argue in effect that in asking for the order
of access, complaint counsel conceded they have insufficient evidence to
sustain the charges in the complaint. They contend, therefore, the com-
plaint should be dismissed, since the Commission was misled into be-
lieving that there was good cause to issue it. The examiner in certify-
ing respondents’ motion to dismiss expressly held, however, that the
access required by his order is consistent with the Commission’s deci-
sions in Al-State Industries, and Curtiss-Wright Corporation.

The determination of whether complaint counsel’s request is within
the bounds of permissible post-complaint discovery outlined by Al
State Industries is of necessity largely within the examiner’s discre-
tion. He is responsible for the conduct of the proceedings and the
definition of the issues; and the decision on whether the criterion of
ANl-State Industries has been met depends on the particular facts and
circumstances of every case. His ruling on whether requests for dis-
covery are appropriate will, therefore, in the absence of unusual cir-
cumstances not be disturbed by the Commission. In this instance, the
documents encompassed within the order requiring access on their face
do not involve a post-complaint attempt to investigate such as that
condemned in All-State Industries. In this case, requiring access to
stock record cards and sales vouchers for six items of furniture for a
ten month period pertinent to advertisements already specifically iden-
tified as Commisssion Exhibits is well within the examiner’s discretion.

Respondents’ arguments on the basis of these facts that the Com-
mission did not have good cause to issue complaint is also without
merit. Contrary to respondents’ apparent position, the preliminary in-
vestigation need not “encompass the gathering of a7? of the details for
each and every transaction which may eventually become an evidenti-
ary item in a subsequent complaint.”” Complaint counsel may properly
after the issues have been defined in a prehearing conference request
additional docwumentation to round out, extend or supply further de-
tails for the particular transactions to be pursued in the course of the
hearings. 477-State Industries, Supra. Since it appears that the exam-
iner's exercise of discretion in issuing the order complained of was on
its face reasonable, the motion to dismiss and respondents’ appeal from
his refusal to quash will both be denied. Accordingly,

1t is ordered, That vespondents’ motion to dismiss the complaint be,
and it hereby is, denied.

It is further ordered, That respondents’ appeal from the hearing
examiner’s order of February 27, 1968, refusing to quash the order for
access be. and it hereby is, denied.

1t is further ordered, That respondents’ request for oral argument
be, and it hereby is, denied.
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LEHIGH PORTLAND CEMEXNT COMPAXNY
Doclet 8680. Order and Opinion, Apr. 8, 1948

Order denying a third party’s motion to quash a subpoena directed to it on behalf
of the respondent.

Orixiox oF THE CO3NIISRION
APRIL S, 196S

This matter is hefore the Commission upon the interlocutory appeal
of District Concrete Company, Ine. {District). This appeal. filed pur-
suant to § 3.35(b) of the Commission's Rules of Practice, is hased upon
the hearing examiner’s order of February 28. 1968. The order denied
District’s motion to quash a subpoena duces tecum issued to District
by the hearing examiner on hehalt of respondent Lehigh Portland
Cement Co. and also denied District’s incidental request for access to
respondent’s ex paite application for the subpoena duces tecum.

The examiner denied the motion on the ground that it was not
made within ten days after service of the subpoena as provided for in
§3.34(b). Moreover, the examiner ruled that District neither requested
an extension of time nor showed any “good cause™ for an extension as
required by § +.3(b).

The motion to quash was filed thirty davs after scrvice and nineteen
days after the expivation of time for filing such motion under the Com-
mission’s rule. Furthermore, the examiner noted that ten days after
receipt of the subpoena. District, by its counsel at that time, executed
a stipulation with respondent’s counsel binding District to “comply
in full with the subpoena duces tecum™ by “mailing all responsive dee-
uments, correspondence, data and verified summaries” to respondent’s
counsel by February 9, 1968.

The examiner found that District had not demonstrated “good
cause” or other extenuating circumstances, which would permit him
to allow movant to make its late motion. Additionally, the examiner
noted that to allow District’s motion would be tantamount to spe-
cial treatment which “would produce a disorderly result in this case
where over 100 witnesses have been subpoenaed to produce documents
and over half of them have alveady informally complied.”

Moreover, the examiner did state that he “is not ruling, however, that
after timely motions to quash of contesting witnesses have been passed
on, he may not divect that the disposition thereof may in part apply
to other witnesses.’”

1 Order denying Motion to Quash, p. 2 (Felruary 28, 1985).

3]1d., atp. 3.
3Id.
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As to the request for access to the subpoena application, the only
reason set forth for this request is that the application “is obviously
necessary for District Concrete to know™ respondent’s reasons for
seeking the information. The examiner stated that granting the request
might “prejudice the respondent, inasmuch as respondent prepared its
application and supporting grounds. involving the disclosure of its
strategy in this case, in respect to two different kinds of subpoenas
and in respect to various types of witnesses, in reliance on the ex paite
status.” ® The ex parte status of a subpoena application submitted by a
respondent should not be disturbed without compelling reason. District
has not made such a showing.

Section 3.35 (b) states that intevlocutory appeals will be entertained
by the Commission only “upon a showing that the ruling complained
of involves substantial rights and will materially affect the final de-
cision, and that a determination of its correctness before conclusion
of the hearing is essential to serve the interests of justice.” District
has failed to meet any of these requisites. In the absence of the 1e-
quired showing, the examiner’s rulings upon evidentiary or procedural
matters arising in the course of such proceedings will not be reviewed
or disturbed.® Accordingly, District’s appeal will be denied and an
appropriate order will be entered.

Commissioner MacIntyre did not participate.

Orprr DEXTING INTERLOCUTORY APPEAL

This matter is before the Commission upon the interlocutory appeal
of District Concrete Company, Inc. (District). This appeal, filed pur-
suant to § 3.35(b) of the Commission’s Rules of Practice, is based upon
the hearing examiner’s order of February 29, 1968. The order
denied District’s motion to quash a subpoena duces tecum issued to
District by the hearing examiner on behalf of respondent Lehigh
Portland Cement Co. and also denied District’s incidental request for
access to respondent’s ew parte application for the subpoena duces
tecum.

For the reasons stated in the accompanying opinion, the Commission
has determined that District’s appeal should be denied. Accordingly,

It is ordered, That the appeal of District Concrete Company, Inc.,
from the ruling of the hearing examiner on the motion to quash sub-
poena duces tecum and for production of the application therefor be,
and it hereby, is, denied.

By the Commission, with Commissioner 2MacIntyre not
participating.

4 Appeal to the Commission, p. 5.

3 Qrder. p. 4.
8 See, ¢o.g., Topps Chewing Gum, Inc., Dockat 8403 (order issued July 2, 1963).
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REPUBLIC CONSTRUCTION COMPANY, INC., ET AL.

Docket C-1164. Order, Apr. 8, 1968

Order denying petition to reopen proceeding for the purpose of amending a pro-
hibition in the order.

OrixioNn axDp OrbpER DENYING PETITION TO REOPEN THE PROCEEDING
FOR THE PURPOSE OF AMENDING ORDER TO CEASE AND DESIST

This matter is before the Commission upon the petition of respond-
ents Lester Mossman and Irving Kaplow, filed March 4, 1968, termed
a petition for modification of decision and order and construed to be a
request for a reopening of the proceeding and for a modification of the
order to cease and desist pursuant to § 3.72(b) (2) of the Commission’s
Rules of Practice. The petitioners allege that the order of the Federal
Trade Commission issued January 31, 1967 [71 F.T.C. 84], based upon
a consent agreement, prohibits respondents, in paragraph 3 thereof,
from representing that:

Any commission is given by respondents to purchasers of respondents’ products
for referrals who subsequently purchased respondents’ products;

that the petitioners intended such paragraph to contain the modifying
phrase “unless such commissions are in fact given as represented,” and
that they believe the absence of such qualifying language was a mis-
take. The Acting Director of the Bureau of Deceptive Practices filed
an answer opposing such requested reopening and modification of
the order, and in the event respendents produce evidence supporting
their position that significant payments of referral commissions are
now being made, proposing an alternative form of order.

The petitioners have made no showing, other than the bare assertion
that they did not intend the unqualified prohibition in paragraph 3,
that this provision is contrary to the understanding of the parties at
the time of the execution of the consent agreement. Respondents do not
claim that there is any ambiguity or unclearness in the challenged pro-
vision nor do they state any circumstances which might suggest an
original misunderstanding as to its meaning.

Moreover, the petitioners have made no sufiicient showing under
£3.72(b) (2) of the Commission’s Rules of Practice that changed condi-
tions of fact or law require the modification of paragraph 3 or that
the public interest so requires the modification of paragraph 8 or that
ing for modification of an order must state the changes desired, the
grounds therefor, and must include, when available, such supporting
evidence and argument as will, in the absence of a contest, provide a
basis for a Commission decision on the petition. Petitioners have made
no such showing. All that they have done is to include in their petition
the unsupported assertion that they and other companies in their maz-
keting area and throughout the United States “have offered and given
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|¢]ommissions and [g]ifts.” Petitioners do not claim, as we construe
their statement, that they are presently offering or paying commis-
sions and gifts for referrals; that they have any current program for
such payments, or even that thev anticipate beginning such a program.
In other words, they have not shown any presently existing change in
law or fact or pubhc interest considerations which would constitute
grounds for reopening the matter for the purpose stated. Accordingly,

It is ordered, That the request of Lester Mossman and Irving Kap-
low for the reopening of this proceeding and for the modification of
the order to cease and desist be, and it hereby is, denied. ’

AMERICAN BRAKE SHOE COMPANY

Docket 8622. Order and Memorandum, Apr. 9, 1968

Order denying respendent’s motion to disqualify Commissioner Jones and for
additional information and stay.

MEMORANDTUM oF COMMISSIONER JONES IN RESPONSE TO THE MoTION OF
RESPONDENT AMERICAN Braxt Smor Coxpaxy Twumar Sme WiTH-

prAW Froa Tuis ProcrepiNG
MARCH 29, 1968

Respondent American Brake Shoe Company by motion dated
March 26, 1968, has requested that I disqualify myself from participa-
tion in the decision in the above-captioned case. If I decide not to dis-
quality myself, respondent moves the Commission to determine that
I be disqualified from such participation.

As alleged grounds for its motion, respondent relies on the facts
communicated to it in my letter of March 12, 1968, that subsequent
to the oral argument of this case before the Connmsswn, the attorney
of record, V RocL Grundman, J1., joined my staff as attorney-advisor.
Iam attachmg a copy of my lettertor e~pondunu which further advised
that I have not discussed this case in any way with Mr. Grundman, and
do not intend to do so in the future and that Mr. Grundman and my
other assistants are under instructions not to discuss this case among
themselves.

Respondent, American Bralke Shoe Company, has alse m ved for
additional information Wlth respect to whether Mr. Grundman has
“oommunicated about this case with any persons on the stafl of the
Chairman or any Comlm:smnel and whether such persons have
“subsequently communicated about the case mth the Chairman or any
Commissioner who participated in the decision.’

Since I wish the public record to be as complete as possible on this
matter, I have asked Mr. Grundman to furnish me with a statement
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as to any and all communications he may have had with any Com-
missioner or member of the staff of any Commissioner about this case
since he has been on my staff. A copy of Mr. Grundman’s statement
is attached hereto.

I am fully cognizant of the provisions of Section 5(c) of the Ad-
ministrative Procedure Act and of Section 4.7 of the Commission’s
Rules of Practice with respect to ez parte communications and of
Canon 17 of the Canon of Judicial Ethics. There has been no breach
either of the letter or of the spirit of any of my legal, ethical or moral
obligations as reflected in any of these provisions and principles. Ac-
cordingly, there is no ground on which I should or must disqualify
- myself. It is my decision, therefore, not to disqualify myself from
participation in this proceeding.

I shall not be present and shall not participate in any deliberation
or decision by the Commission on respondent’s alternate request tlmt
I be dlS(]Udlthd from participation by the Commission.

Esrn W. KinTxEr, Esq.,

Ravem S. Cox~NineHAM, JR., Esq.,
Georee Kuorg, Esq.,

Arext, Fox, KiNT~ER, Protrin & Kaux,
1815 H Street, N.TV.,

Washington, D.C. 20006

Hver J. Keoey, Eeq.,
Counsel for Complaint,
Buveaw of Restraint of Trade,
Federal Trade Comanission,
Washington, D.C. 20580

Re: Inthe Matter of American Brake Shoe Company
Docket No. 8622
(GENTLEMEN :

I wish to advise vou that in July, 1967, subsequent to the oral argu-
ment before the Commission in the above-captioned case, one of the
complaint counsel, Mr. V. Rock Grundman, joined my staff as an
attorney-advisor.

T have never discussed this case with Mr. Grundman. I do not intend
to discuss this case with Mr. Grundman nor ask him to furnish me with
any assistance on any matter which may arise in connection with this
case. Furthermore, I have instructed Mr. Grundman not to discuss
this case with any member of my staff, as an added precaution in case
I decide to utilize the assistance of another member of my statl in con-

1ection with this case.

I wish to advise yvou that I intend to participate in the decision
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in this case, but I wanted you to know of Mr. Grundman’s present
connection with my office and of my instructions to him.
Very sincerely yours,
Mary GARDINER JONES,
Commissioner.

ArripaviT oF V. Rock GRUNDMAN, JR.

T received this day copies of (1) a motion for stay, (2) a motion for
additional information and (3) a motion for disqualification of Com-
missioner Jones filed by respondent in this matter. The motion for
additional information requests information including but not limited
to:

(a) whether Mr. Grundman has communicated about this case with
any persons on the staff of the Chairman or any Commissioner and

(b) whether any of those persons subsequently communicated about
the case with the Chairman or any Commissioner who participated in
the decision.

Since the date of oral argument in this case in February of 1967 I
have done nothing related to the case in any way. I have written no
letters, memoranda, or anvthing else to any person either within or
without the Commission. I have spoken to no Commissioners, their
individual staffs nor member of the Commission’s stafl with respect to
the case except to mention to Cominissioner Jones, prior to accepting
the position as attorney advisor, that I was counsel on the case, I also
mentioned to each of Commissioner Jones’ other staff members that
I wus counsel on the case to ensure that nothing related to the case
would come to my attention.

In my position as attorney advisor with Commissioner Jones I have
seen No writing nor participated in any conversation nor heard any
conversation dealing with the merits of the case. The only thing Thave
seen which mentions the case is a routine circulation put out by the
Secretary of the Commission listing the names of the cases pending
with the Commission, the docket number and the date of the oral
argument.

The only other person with whom I have discussed the case since
the oral argument is Mr. George R. Kucik, attorney for respondent.
That conversation was a casual one on meeting in the street and con-
sisted of mutual specuiation on when the Commission decision would
be forthcoming and what we might do differently if the case were to
be tried again.

The foregoing is true and correct to the best of my kmowledge and
Delief.

V. Rock GRUNDMAN, JR.

R L B S
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OrpEr DEnvine MotioNs For DISQUALIFICATION, ADDITIONAL
INFORMATION AND STAY

Respondent moved on March 26, 1968, that Commissioner Jones
disqualify herself from participating in the decision in this proceed-
ing. In the alternative, respondent has moved that if Commissioner
Jones does not disqualify herself that the full Commission consider the
request for disqualification. In addition, respondent has filed a motion
for additional information and a motion for a stay in the proceedings
until five (5) days after disposition of the motion for additional infor-
mation and the motion for disqualification filed by respondent on the
same date. Commissioner Jones for the reasons stated in her memoran-
dum attached hereto has decided not to disqualify herself. Mr, Grund-
man, complaint counsel in this proceeding, has filed an affidavit in
response to respondent’s motion for additional information, a copy of
which is also attached.

Section 7 (a) of the Administrative Procedure Act clearly empowers
the Commission to determine whether a presiding officer conducting
a “hearing” on behalf of the Commission is subject to “personal bias
or disqualification.” It is not so clear whether this provision was meant
to apply to the participation of an individual agency member in final
or appellate determinations. The inquiry on the basis of which such
motions must be decided is necessarily subjective. Weighing the abil-
ity of one of its own members to make an objective judgment is of
necessity a difficult and delicate responsibility for a tribunal. In addi-
tion, the existence of such a power to disqualify carries with it an
inherent danger of abuse as a potential instrument for suppression
of dissent.

Under the Commission’s practice, disqualification is treated as a
matter primarily for determination by the individual member con-
cerned, resting within the exercise of his sound and responsible dis-
cretion. In the Commission’s view, this practice is proper and con-
sistent with the law and in the instant proceeding no basis for departing
from that practice has been shown. The motion for disqualification,
the motion for a stay of the proceedings, and the motion for addi-
tional information, except to the extent that it has been satisfied by
Commissioner Jones’s memorandum and Mr. Grundman’s afidavit are
denied. Accordingly,

It is ordered, That the motion for disqualification of Commissioner
Jones be, and it hereby is, denied.

It is further ordered, That the motion for additional information,
except to the extent already satisfied by Commissioner Jones's memo-
randum and Mr. Grundman’s affidavit, be, and it hereby is, denied.

1t is further ordered, That the motion for a stav of the proceedings
be, and it hereby is, denied. _

By the Commission, with Commissioner Jones not participating.
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UNIVERSE CHEMICALS, INC., ET AL,
Docket 8752. Order and Opinion, Apr. 9, 1968

Order denying appeal from hearing examiner’s order scheduling hearings in
more than one place.

DissextinGg OPINION
APRIL 9, 1968
By Ersax, Commissioner:

Under Section 8.41(b) of the Commission’s Rules of Practice, hear-
ings in more than one place are supposed to be the rare exception, and
not the rule. The Rules say that they may be allowed by the hearing
examiner only in “unusual and exceptional circumstances [and] for
good cause stated on the record.” In this case, the only justification for
the hearing examiner’s order is a desire to avoid inconvenience to wit-
nesses and extra expense to the Commission. That is not enough. The
Commission should firmly hold the line against retreating to the old
pre-1961 peripatetic hearings. We should instruet the hearing exam-
iners that the Rules of Practice mean what they say. Actions speak
louder than words—by upholding the hearing examiner’s order here,
the Commission tolerates unnecessary delays in the conduct of adjudi-
cative proceedings.

Orper Dexying Prriassion 1o Fe INTERLOCUTORY APPEAL

Respondents, on February 29, 1968, filed a motion requesting permis-
sion to file an interlocutory appeal, under Section 3.23 (a) of the Com-
mission’s Rules of Practice, from the hearing examiner’s order filed
February 16, 1968, granting in part and denying in part complaint
counsel’s motion for hearings in more than one place. As a result of
the hearing examiner’s order, hearings were scheduled to be held in
Chicago, Illinois, Evansville, Indiana, Omaha, Nebraska, and Minne-
apolis, Minnesota, Complaint counsel, on March 5,1968, filed an answer
opposing respondents’ request.

Respondents argued that, because they operate an assertedly small
business enterprise which requires their presence for its operation, the
scheduling of hearings in more than one place would be financially
oppressive to them,

In order to facilitate our consideration of whether the hearing exam-
iner’s order satisfies the requirements of Section 8.14 of the Commis-
sion’s Rules permitting the hearing examiner to order hearings in more
‘than one place “in unusual and exceptional circumstances” or whether,
on the other hand, appeal should be granted under Section 8.23(a) as
involving substantial rights and materially affecting the final decision,
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we directed the filing of supplemental affidavits by the parties setting
forth respectively their reasons in support of their respective positions.
The affidavits have been duly filed.

Section 3.41(b) of the Commission’s Rules requires that hearings
be held in one place insofar as practicable. The party requesting de-
parture from that Rule has the burden of showing the unusual and
exceptional circumstances justifying hearings at more than one place.

TWe are at pains to point out that matters such as that involved here
are best left to the sound discretion of the hearing examiner, and we
are satisfied from the affidavits submitted that complaint counsel has
made sufficient showing warranting holding of hearings in more than
one place. Thus, in the circumstances presented we do not believe that
the hearing examiner has abused his discretion in this matter.
Accordingly,

It 35 ordered, That respondents’ request for permission to file an in-
terlocutory appeal, filed February 29, 1968, be, and it hereby is. denied.

Commissioner Elman dissented and has filed a statement.

CONSOLIDATED MORTGAGE COMPANY ET AL.
Doclket 8723. Order, Apr. 19, 1968.

Order reopening case and setting aside the complaint and order as to corporate
respondent.

OrpErR REOPENING aND Drsarrssing COMPLAINT aXD SETTING ASIDE
OrDER A8 TO CORPORATE RESPONDENT

Respondents, on March 18, 1968, filed with the Commission a petition,
requesting the Commission to reconsider its opinion and final order
issned February 19, 1968 (p. 376 herein), on the grounds that the
Commission asserted]v failed or did not have the opportunity to con-
sider respondents’ submission of February 21, 1968, relating to a
petition for dissolution filed in Superior Court of Rhode Island and
that the Commission assertedly did not follow an interpretation of
law as contained in certain cases referred to. and further requesting
the Commission to grant respondents a reasonable time within which to
submit to the Commission a final court order dissolving respondent
corporation and to grant respondents an oral heaving on their petition.
Complaint counsel, on March 25, 1968, filed an answer in opposition to
the petition.

Subsecnentlv. on April 8. 1068, respondents filed a letter with the
Commission, enclosine a copy of the final deeree of Superior Court
of the State of Rhode Island. entered April 3, 1068, ordeving that
Consolidated Mortgage Company he dissolved. Complaint counsel filed
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a supplemental answer April 11, 1968, in which he states he is opposed
to any reconsideration of the Commission's decision and final order
but that he hasno objection to the exclusion of the corporate respondent
from the order to cease and desist in view of its dissolution.

In the circumstances, the Commission is of the opinion that this
proceeding should be reopened pursuant to § 3.72(a) of the Commis-
sion’s Rules of Practice, the complaint dismissed and the order set
aside as to the dissolved corporate respondent. This action will render
moot or irrelevant respondents’ other specific requests. Accordingly,

It is ordered, That this matter be, and it hereby is, reopened.

Itis further ordered, That the order to cease and desist as to respond-
ent Consolidated Mortgage Corporation be. and it hereby is, set aside

and that the complaint as to such respondent be, and it hereby is,
dismissed.

LEHIGH PORTLAND CEMEXNT COMPANY
Dacket 8680.  Order and Opinion, Aay 14, 1968

Order granting respondent’s request that complaint counsel furnish him with
a list of acquisitions of portland cement companies manufacturing ready-
mixed concrete for the years 1965 through 1968.

Oriviox or tHE CodMDIISSION
MAY 14, 1968

On April 80, 1968, counsel supporting the comp'aint recuested:
(1) Commission authorization to disclose certain confidential informa-
tion and (2) permission to file an interlocutory appeal pursuant to
£3.23(a) of the rules of practice. Both requests ave predicated upon
the hearing examiner’s order of April 23, 1968, requiring complaint
counsel to furnish this information to respondent by April 30, 1968.*
Pursuant to respondent’s requests for admissions of fact and disclosure
of information dated April 1, and April 3, 1968, the examiner ordered
complaint counsel to divulge information “* * * insofar us known by
complaint counsel or as they have reason to believe” concerning the
identities and dates of acquisitions of ready-mixed concrete companies
by cement companies. Complaint counsel wish to appeal from this
portion of the order. Additionally. the examiner ordered complaint
counsel to either furnish #77 such information from Commission files,
regardless of whether they had knowledge thereof, or in lieu thereof, to
seek authorization from the Commission to divulge this information.
Respondent in its April 1. and April 3, 1963, requests asked for infor-
mation in addition to that which the examiner recommends be
diselosed. However, respondent, in its May 2, 1968, Opposition to Com-

1The effective date of the hearing esaminer's order was stayed by the Commission on
AMay 2, 1968.
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plaint Counsel’s Request for Permission to File an Interlocutory Ap-
peal, urges support for the examiner’s actions. Furthermore, since
respondent has raised no objection to the scope of the information
recommended for disclosure, we assume that the earlier additional
requests are not before us.

Complaint counsel base their request for appeal upon the following
assertions: (1) the information required by the examiner’s order is
confidential within the meaning of §4.10 of the Commission’s rules
of practice, (2) respondent has not made a proper request for this
information, (8) the hearing examiner has no authority to order
disclosure, and (4) complaint counsel have no authority to disclose
confidential information without Commission authorization.

It is evident that the orderly procedures specified by the Commis-
sion’s rules of practice have not been followed in this instance.? How-
ever, complaint counsel have specifically requested Commission
authorization to disclose the information covered by the examiner’s
order. Furthermore, on May 1, 1968, the examiner filed a certification
to the Commission in which he stated: “Insofar as this [complaint
counsel’s request] may be regarded as a motion authorizing disclosure
(and entirely apart from the request for permission to appeal) the
examiner, having no authority to rule on a motion authorizing dis-
closure of confidential information, certifies the motion to the Com-
mission under Section 3.22(a) of the Rules, and makes an affirmative
recommendation.” (Emphasis in original.) Inasmuch as we grant the
disclosure requested by complaint counsel and the examiner, the appeal
is moot.

The examiner has recommended that respondent’s counsel be fur-
nished with a list of acquisitions for the years 1965 through 1968, of
portland cement companies engaged in the manufacture of readv-
mixed concrete, containing the following:

(1) Thename of the acquiring cement manufacturer.

(2) The name of the acquired ready-mixed concrete company.

(3) The date of the acquisition.

The only documents which would appear to contain such informa-
tion are FTC Forms A (1-67) centained in File No. 681 0820, “Inves-
tigation to Effectuate Enforcement Policy With Respect to Vertical
Mergers in Cement Industry.”

The Commission, acting upon the examiner’s certification and com-
plaint counsel’s request for permission to disclose, has determined to
order disclosure. Further, the Commission has considered this matter
and has determined that the respondent’s interest in being furnished
with this information for the purpose of making its defense in this
proceeding, and the Commission’s interest in preventing unnecessary

2 See Lehigh Portland Cement Co., Docket 8680, order issued February 15, 1968 [p. 128
herein].
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or improper disclosure of information concerning the operation of
many portland cement companies, including competitors of respond-
ent, which have filed special reports pursuant to Commission orders,
can best be accommodated and satisfied by establishing certain con-
ditions and safeguards upon the disclosure of this information to coun-
sel for respondent.?

An appropriate order will be entered.

Commissioner MacIntyre did not participate.

OrpEr DIRECTING DISCLOSURE OF INFORMATION

The Commission has determined, as stated in the accompanying
opinion, that complaint counsel’s request for permission to disclose
certain information, as certified by the examiner, should be granted.
Accordingly,

It is ordered, That, without delay, complaint counsel furnish re-
spondent’s counsel with a list of acquisitions for the years 1965, 1966,
1967 and 1968 of portland cement companies engaged in the manu-
facture of ready-mixed concrete. The list shall contain the following:

(1) The name of the acquiring cement manufacturer.

(2) The name of the acquired ready-mixed concrete company.

(8) The date of the acquisition.
This list shall be compiled from documents contained in File No. 681
0620, “Investigation to Effectuate Enforcement Policy With Respect
to Vertical Mergers in Cement Industry.”

1t s further ordered, That said list may be furnished only to counsel
for respondent who have filed an appearance and are actually engaged
in the defense of this proceeding, and only for the purpose of prepar-
ing such defense, and no information contained in such list shall be
disclosed to any other person, including any officer or employees of
respondent.

It is further ordered, That counsel for respondent may malke appli-
cation to the hearing examiner for permission to disclose said list or
any information contained therein, to other specified persons for use
in the defense of this proceeding. Application for such permission
shall identify the names and positions of the persons to whom the
list or information would be disclosed and the purposes for which
this would be examined or used by those persons. Permission may
be granted by the hearing examiner only upon a showing that such
disclosure is necessary for the respondent’s defense in this proceeding.

1t is further ordered, That the hearing examiner's order of April 23,
1968, be, and it hereby is, vacated.

It is further ordered, That complaint counsel’s request for permis-
sion to file an interlocutory appeal be, and it hereby is, denied.

By the Commission, with Commissioner MacIntyre not
participating.

3 See, e.g., The Grand Union Co., 62 F.T.C. 1461 (1983).
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SCHOOQOL SERVICES, INC., ET AL.
Docleet 8729.  Order and Memorandum, May 1., 1968

Order denying the respondents’ motion that the Chairman be disqualified from
hearing this case.

Meroraxptar or CHATRMAN DIXON
ALAY 14, 1068

Respondents, School Services, Inc., et al., by motion filed May 3, 1968,
have requested me to withdraw from further participation in this pro-
ceeding, or in the alternative that the Commission determine that I be
disqualified from such further participation.

The complaint in this matter charges, in part, that respondents
have falsely represented that they offer a course of instruction that
qualifies students to be airline stewardesses and that Cinderella Career
College and Finishing School is a college. In his initial decision issued
on Jannary 26, 1968 [74 F.T.C. 920. 926], the hearing examiner found
that the evidence does not sustain the charges and ordered that the
complaint be dismissed. The case is now pending before the Commis-
sion upon appeal of counsel supporting the complaint.

On March 15, 1968, I delivered an address before the Government
Relations Workshop of the National Newspaper Association. Respon-
dents, in their motion, quote the following excerpt from that speech:

If really effective bhrakes are to he applied, they will have to he applied hix
business itself. Government can throw an assist, but whether our svstem of free
competitive enterprize can survive depends on the vigor with which reputable
business can serve the consumer. Granted that this iz a very hroad generaliza-
tion. it is nonetheless valid. Consider, for example, how it fits the newspaper
business. What kind of vigor can a reputable newspaper exhibit? The quick
answer, ot course. pertains to its editorial policy, its willingness to present the
news without bias. However, that is only half the coin. How about ethice on the
business side of running a paper? What standards are maintained on advertis-
ing acceptance? What would be the attitude toward accepting good money for
advertising by a merchant who conducts a “going out of business” sale every
five months? What about carrying ads that offer college educations in five weeks,
fortunes by raising mushrooms in the basement, getting rid of pimples with a
magic lotion. or becoming an wirling’s hostess by attending « charm sehonl? Or,
to raise the target a bit. how many newspapers would hesitate to accent an ad
promising an unqualified guarantee for a product when the guarantee is subject
to many limitations? Without belaboring the point, I'm sure yow're aware that
advertising acceptance standards could stand more tightening by many news-
papers. Granted that neiwcspapers are not in the advertising policing business,
their advertising managers are savvy enough to smell deception wchen the ador
is strong enongh. And it is in the publie interest, as well as their own. that their
sensory organs hecome more discriminating. The Federal Trade Commissgion,
even where it has jurisdiction, could not protect the public as quickly. (LFm-
phasis added by respondents.)
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It is respondents contention that the emphasized references to ad-
vertisements offering “college educations in five weeks” and “becoming
an airline’s hostess by attending a charm school” were “unmistakenly
an allusion to the allegations in the present case.” They request that
I withdraw for the reason that my remarks reflect prejudgment of
the issues or, if I have not prejudged the issues, that I should with-
draw to assure the appearance of complete fairness in this proceeding.

In the first place, respondents’ assertion that the advertising repre-
sentations used as examples in my remarks “unmistakenly” allude to
the allegations in this matter is completely without foundation. Indeed,
respondents make no attempt to show any correlation between the
charges before the Commission and my remarks. My reference was
to claims for a college education in five weeks, but there is no allegation

“in the complaint that respondents’ courses are limited to such a time .
period. In fact, the examiner’s decision, which issued before my re-
marks were madle, states that respondents’ courses extend for an
appreciably longer period of time. The reference to advertising repre-
sentations that a person mayv become an airline hostess by attending a
charm school is likewise not related to any questions involved in this
case at the time my remarks were made. The complaint is directed in
part at the respondents’ alleged advertising elaims that one of their
specific courses of imstruction qualifies students to be airline stew-
ardesses. The issue before the Commission, however, is not the truth
or falsity of such claim? but whether cr not respondents have made
the alleged representation. And this, obviously, is not a matter to
which my remarks were directed.

In referring to the advertising representations mentioned in my
remarks, I had no particular case in mind. I merely listed certain
principles in advertising which. based on my judgment and experi-
ence, would indicate a possible breach of acceptable standards.

In my opinion, this matter falls squavely within the holding of the
Supreme Court in the Cement I'nstitute case.® In that case, the Com-
mission issued a formal complaint based on an earlier investigation
of the basing point svstem as used in the cement industry. Prior to
complaint, the Commission had reported to Congress that the indns-
try’s basing point system was a price fixing device and was unlawtul
under the Sherman Act and the Federal Trade Commission Act. In
denving respondents’ motion for disqualification of the Commission.
the Supreme Court stated that:

Neither the Tumey decision nor any other decixion of 1"]11'.\' Court would reqnire
us to hold that it would be a violation of procedural due process for a judee
to sit in a case after he had expressed an opinion as to whether certain types

1The parties stipulated that none of respondents students. merely hecause they had
completed a course of instruction in Cinderella Career College & Finishing School. qualify
for a job as an airline stewardess (Initial Decision, p. 40) [74 F.T.C. 920, 938-939].
2 Federal Trade Commission v, Cement lustitute, 338 U.S. 688 (10483).
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of conduct were prohibited by law. In fact, judges frequently try the same case
more than once and decide identical issues each time, although these issues
involve questions both of law and fact. Certainly, the Federal Trade Commis-
sion cannot possibly be under stronger constitutional compulsions in this respect
than a court. (333 U.S. at 702-703.)

It is established law that the kind of personal bias that requires
disqualification is that which has led to an irrevocably closed mind on
the issues. On this point, the Supreme Court in the Cement Institute
case has stated that:

In the first place, the fact that the Commission had entertained such views as
the resuit of its prinr exr parte investigations did not necessarily mean that the
minds of its members were irrevocably closed on the subject of the respondents’
basing point practices. Here, in contrast to the Commission’s investigations, mem-
bers of the cement industry were legally authorized participants in the hearings.
They produced evidence—volumes of it. They were free to point out to the
Commission by testimony, by cross-examination of witnesses, and by arguments.
conditions of the trade practices under attack which they thought kept these
practices within the range of legally permissible business activities. (333 U.8. at
701.)

The court, of appeals in commenting on this question of prejudice in
Eisler v. United States, 170 F. 2d 273 (D.C. Cir. 1948) has stated that
“Prejudice, to require recusation, must be personal according to the
terms of the statute, and impersonal prejudice resulting from a judge’s
background or experience is not, in our opinion, within the purview of
the statute.” »

The issues in this case have been fully litigated and the record is
before us. My decision on these issues will be based solely on the evi-
dence in this record. If my decision is adverse to respondents, and I am
in the majority, respondents will have an absolute, statutory right to
test, in the courts, whether the majority’s findings are supported by
evidence.?

As to the “appearances” contention in respondents’ motion, I have
stated in my memorandum refusing to withdraw from participation in
Bakers of Washington. Docket 8309 (November 4, 1964) [66 F.T.C.
1562, 15667, that this principle “is not a rigid command of the law,
compelling disqualification for trifling causes, but a consideration ad-
dressed to the discretion and sound judgment of the administrator him-
self in determining whether, irrespective of the law’s requirements, he
should disqualify himself.” The Supreme Court’s decision in the Ce-
ment Institute case, supra, makes it clear that an administrator’s duty
is presumed, in the absence of clear proof to the contrary, to be
not only regular in all respects but affirmatively in the public interest.

3 Qection 5(c¢) of the Federal Trade Commission Act provides in part that any party
“required hy an order of the Commission to cease and desist . . . may obtain a teview of
such order” in the appropriate court of appeals. “Upon such filing of the petition and
transeript the court . . . shall have power to make and enter a decree afirming, modifying,
or setring aside the order of the Commission. . . . The findings of the Commission as to
the facts, if supported by evidence, shall be conclusive” (emphasis added).
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As I further pointed out in my memorandum in the Bakers of Wash-
ington matter, this principle has been summed up in the statement of a
recent commentator that “every adjudicator has a positive duty to ful-
fill his adjudicative functions unless actually disqualified, and both the
individual parties to a controversy and the public at large have a
vested interest in such administrator's participation in the case in-
volved. Consequently, while an administrator should serupulously
search his conscience to test his impartiality, it is almost as great a
fault to employ self-disqualification too readily as too sparingly.” *

I can state without reservation that I have scrupulously searched
my conscience and that I have not prejudged the issues in this case,
nor do I harbor any bias or prejudice against the respondents. My
decision will be based entirely on the facts contained in the record.
Accordingly, it is my decision not to withdraw from participation in
this proceeding.

1 shall not participate in any deliberation or decision by the Com-
mission on respondents’ alternate request.

Orper Dexvine Motion T0 DISQUALIFY

Respondents, School Services, Inc., et al., by motion filed May 3,
1968, requested that Chairman Dixon withdraw from further partici-
sation in this proceeding. or, in the alternative, that the full Com-
mission disqualify Chairman Dixon. Chairman Dixon, for the reasons
stated in the attached memorandum, has decided not to withdraw from
participation in any further proceedings in this matter.

A tribunal which is asked to rule on the ability of one of its own
members to make an objective and Impartial judgment faces a most
difficnlt and delicate responsibility. This responsibility cannot be
treated lightly.

Traditionally, the Commission has viewed requests for disquali-
fication s a matter primarily to be determined by the individual mem-
ber concerned, leaving it within the exercise of his sound and respon-
sible diseretion. This is only proper and consistent with the law and
no hasis for departing therefrom has been demonstrated in the instant
proceeding. Accordingly,

7t is ordered, That the motion for disqualification of Chairman
Dixon be, and it hereby is. denied.

By the Commission, with Chairman Dixon and Commissioner El-
man not participating.

4 Comment “Prejudice and the Administrative Process,” 39 Northwestern Univ. L. Rev.

216, 283-2a84 (May-June 1964).
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SWINGLINE INC.
Doclket 8759. Order, May 24, 1968

Order denving respondent’s request that proceeding Le withdrawn from adjudica-
tion.

Orper DENYING REQUEsT To WITHDRAW PROCEEDING Froar
ApsupicaTioN

This matter is before the Commission upon the hearing examiner’s
certification of May 10, 1968, of respondent’s request to certify a mo-
tion to withdraw the proceeding from adjudication. The hearing ex-
aminer recommends that the motion be denied.

Although §2.34(d) of the Rules of Practice and Procedure pro-
vides that the consent order procedure is not available after complaint
has issued, it also provides that the Commission, upon request, may in
exceptional and unusual circumstances and for good cause shown with-
draw a proceeding from adjudication in order to negotiate a consent
order.

In its motion respondent states that since the issuance of the com-
plaint it has obtained new counsel and it now desires the opportunity
to negotiate a consent order. In addition, respondent claims that
changed circumstances warrant withdrawal of the matter from
adjudication.

Respondent has not met the exceptional and unusual circumstances
requirement nor shown good cause which would warrant withdrawal
of the proceeding from adjudication. It should be noted that prior to
the issuance of the complaint an attempt was made to settle the matter
by entry of a consent order to cease and desist. Moreover, as a general
rule the Commission will not entertain a request to withdraw a pro-
ceeding from adjudication unless it is accompanied by at least a con-
crete proposal of settlement by respondent. In the instant proceeding,
respondent has done no more than express a desire to dispose of the
matter through negotiation of a consent order without even submit-
ting to the Commission, for its consideration, a proposed order to cease
and desist.

For these reasons we agree with the hearing examiner that the re-
quirements of § 2.34(d) for withdrawal of the proceeding from adjudi-
cation have not been met. Accordingly,

It is ordered, That the request to withdraw the proceeding from ad-
judication be, and it hiereby is, denied.
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SUBURBAN PROPANE GAS CORPORATION
Docket 8672. Order and Opinions, June 3, 1968

Order granting complaint counsel’s appeal from hearing examiner’s ruling
against amending complaint counsel’s trial brief.

Orpixiox oF THE COMMISSION
JUNE 3, 1968

This matter is before the Commission on the interlocutory appeal
of counsel supporting the complaint from the hearing examiner’s
order of October 20, 1967, granting respondent’s motion to strike an
amendment to complaint counsel’s trial brief and respondent’s answer
in opposition to the appeal. Also before the Commission is the hearing
examiner’s certification of complaint counsel’s motion of October 18,
1967, to postpone commencement of formal hearings from Novem-
ber 13, 1967, to February 5. 1968, together with the examiner’s rec-
ommendation that said motion be denied and that the proceeding be
dismissed for want of prosecution. The hearing examiner has also
certified to the Commission, with request for instructions, complaint
counsel’s request for subpoenas returnable during the week of Novem-
ber 13 through November 17, 1967.

I. Complaint Counsel’s Appeal from the Hearing Examiner’s Order
ot October 20, 1967

The question presented by this appeal concerns complaint counsel’s
initial burden in coming forward with evidence in a proceeding under
Section 2(f) of the Clayton Act. The facts relevant to this appeal
are as follows:

On February 28, 1967, respondent, having apparently convinced
the hearing examiner that it purchased in larger quantities and was
served by different methods than its competitors, asked the examiner
for an order which in substance would state (a) that complaint coun-
sel would have the burden of showing that the difference in methods
by which Suburban was served by its supplier, Phillips Petroleum
Company (Phillips), and the different quantities involved, compared
with alleged disfavored competitors, could not give rise to sufficient
savings to cost justify the alleged differential in prices between Sub-
wrban and said disfavored competitors, and that Suburban knew
or should have known that the differences involved as to methods
and quantities could not have given rise to sufficient pertinent
savings to justify such differentials, and (b) require that complaint



1270 FEDERAL TRADE COMMISSION DECISIONS

counsel amend their previously filed trial brief and therein alloeate
exhibits and otherwise specify in indicated detail the evidence to be
offered on the cost justification issue.

The hearing examiner denied this request, stating that he “asswmes
that complaint counsel are familiar with the legal precedents which
respondent has cited and will interpret them correctly with refer-
ence to the evidentiary burden imposed upon complaint counsel to
prove the absence of cost justification.” On appeal from this denial, the
Commission pointed out in its order of May 25, 1967 [71 F.T.C. 1695],
that the examiner had erred in refusing to resolve the question raisec
by respondent.and instructed him to hear complaint counsel in answer
to respondent’s motion and to dispose of the matter in such a way as
to provide respondent with sufficient knowledge of the evidence com-
plaint counsel would adduce on the cost justification issue to allow
respondent adequately to prepare its defense. We also made the fol-
lowing comment with respect to complaint counsel’s burden in those
instances where the favored buyer purchases in different quantities
or by different methods than its competitors [T1 F.T.C. 1699] :

® * # assuming the matter to involve different methods or quantities, if com-
plaint counsel show such facts and circumstances as would have given the buver
reason to believe. based on the knowledge available to him. including knowl-
edge of the methods of doing business in the particular industry, that the dif-
ferent methods or guantities could not have resulted in cost savings sufficient
to justify the differential allegedly accorded him, they would have met their
initial burden.

On June 26, 1967, the hearing examiner entered a pretrial order
which provided in pertinent part:

* # * that complaint counsel shall have the burden of showing. as part of
their prima facie case. that the difference in the methods by which Suburban
was served by Phillips and the difference in the quantities purchased by Sub-
urban from Phillips, as compared with the alleged disfavored competitors.
could not give rise to sufficient savings in the cost of manufacture, sale or
delivery to justify the alleged differential in prices paid to Phillips by Sub-
urban as compared with prices paid to Phillips by the alleged disfavored com-
petitors and that Suburban knew or should have known that the difference in the
methods by which it was served and the difference in the quantities which it
purchased could not give rise to sufficient savings in the cost of manufacture, sale
or delivery to justify the aforesaid price differentials * * %,

Complaint counsel disagreed with this order since they interpreted it
as requiring them to introduce into evidence a cost study which would
indicate statistically that the discriminatory prices accorded to re-
spondent. were not in fact cost justified. Since they so construed the
order they requested permission to file an interlocutory appeal. We
denied this request by order of July 20, 1967 [72 F.T.C. 989], but
specifically pointed out that if the hearing examiner intended by the
order to require complaint counsel to introduce a formal cost study
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such order would be inconsistent with applicable case law. We went
on to say that we did not interpret the pretrial order as requiring
the introduction by counsel supporting the complaint of a cost study
and we assumed that the hearing examiner would apply the pretrial
order in accordance with the Commission’s order of May 25 [72 F.T.C.
1695]. It seems, however, that this assumption was incorrect.

On September 22 complaint counsel, pursuant to the examiner's
order of June 26, filed an amendment to trial brief allocating ex-
hibits and summarizing expected testimony of witnesses with respect
to the cost justification issue. Respondent then moved that this amend-
ment be stricken on the ground that it failed to comply with that part
of the examiner’s order which required a showing that differences in
methods and quantities of purchases could not give rise to sufficient
savings In cost to justify the price differential. Respondent also re-
quested that the examiner either direct complaint counsel to comply
with the order or dismiss the complaint. On October 20, the examiner
1ssued the following order striking the amended trial brief:

IT IS ORDERED that respondent’s maotion filed October 13. 1967. to strike
complaint counsel’s Amendment ‘to Trial Brief filed September 22, 1967, be, and
hereby is, granted; and

IT IS FURTHER ORDER that complaint counsel comply with the hearing
examiner’s order of June 26, 1967, within two weeks after the Federal Trade
Commission acts upon the hearing examiner's recommendation, being forwarded
this date, that this proceeding be dismissed, if the Commission does not dismiss
this proceeding.

It is from this order that the present appeal is talken.

Unfortunately, the hearing examiner has failed to indicate in what
respect he found the amended trial brief to be deficient. It seems fairly
obvious, hewever, that he accepted the arguments made in respondent’s
motion to strike the amendment. We note in this connection that re-
spondent argued to the examiner that the Commission, by refusing to
grant complaint counsel’s request to file an interlocutory appeal from
the examiner’s order of June 26, not only upheld that order but also
approved the examiner's interpretation of the order as requiring the
itroduction of a statistical cost study. This is, of course, a wholly
erroneous version of the Commission’s ruling since we specifically
pointed out in our order denying the request to file an interlocutory ap-
peal that “the pretrial order would indeed be incorrect as inconsistent
with the case Jas on this point™ if it were interpreted as requiring com-
plaint counsel “to introduce into evidence a cost study which indicates
statistically that the discriminatory prices accorded to Suburban were
not cost justified.”

Respondent also argued in its motion to strike that complaint coun-
sel had openly defied the examiner and had conceded that the amend-
ment to their trial brief did not comply with his order of June 26.
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Respondent asserted, in this connection, that “by complaint counsel’s
own admission the amendment to their trial brief does not comply with
the hearing examiner’s order” and that “It is apparent that complaint
counsel are attempting to ignore not only the order of the hearing
examiner, but the decision of the Commission in affirming that order.”
These arguments would have some semblance of merit only if the
examiner’s order would require the introduction by complaint counsel
of a statistical cost study, which, as we have held, it does not. Even the
most casual reading of the amended trial brief clearly reveals that
complaint counsel are prepared to come forward with evidence as to
respondent’s supplier’s costg, although not in the form of a formal cost
study.?

The position maintained by complaint counsel throughout this pro-
ceeding has been that, insofar as the cost justification issue is con-
cerned. the burden imposed upon them by dutomatic Canteen® is
satisfied by the prima facie showing that a reasonable and prudent
businessman. on the basis of facts known to him, should have believed
that a favorable price granted to him could not have been cost justified
by his supplier. In other words. they have claimed that their initial
hurden is limited to a prima facie showing of Anowledge on the buyer’s
part that the lower prices it received could not be cost justified. They
have never denjed. however, and in fact have recognized that to make
this showing of knowledge complaint connsel may in some instances
be required to come forward with evidence as to the seller’s costs. In
this connection. they stated in answer to respondent’s interlocutory
appeal filed April 24, 1967. that in certain factual situations “general
testimony as to costs Involved [must] necessarily [be] elicited by
complaint counsel in order to establish the requisite knowledge on
the part of the buver,” and in their request for permission to file an
interlocutory appeal on June 30. 1967, they reiterated that “complaint
counsel recognize that they must come forward with some generalized
evidence as to costs from which the inference can be drawn that Subur-
han knew or should have known that the price differences could not
Lave been cost justified.”

1 Complaint counsel state on page 2 of the amended brief that “Necessarily included is
the allocation of evidence of certain facts related to costz which indieate that Suburban
knew or should have known that cost justification by Phillips was improbable.” And an
example of such facts is get forth in a study referred to as follows in the Explanatory Note
to the brief: “The following study was undertaken on an invoice-by-invoice hasis to com-
nare the relative expense incurred by Phillips Petroleum Company in shipping LPG to
Sphurhan with the costs incurred by Phillips with respect to five nonfavored customers who
took product primarily by truck. This study was made necessary when an issue was raised
by respondent in the course of interlocutory appeals as to whether it cost Phillips sub-
stantially more to transport LPG to these nonfavored purchasers than to ship to Suburban.
and whether these cost differentials more than compensate for the lower prices accorded
Suburban.”

2 dAntomatic Canteen Co. v. Federal Trade Commission, 846 U.S. 61 (1953).
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Throughout this proceeding, therefore, complaint counsel have
maintained that their burden of establishing a prima facie case may be
satisfied with something less than a formal cost study demonstrating
that the lower prices to respondent were not in fact cost justified. They
consider that their burden may be met by the introduction of such
evidence that will create a prima facie showing that respondent, as a
reasonable and prudent businessman, should have known that the dif-
ferential it received could not be cost justified.

As indicated in our earlier rulings in this matter, we believe that
complaint counsel’s position is consistent with applicable case law.
In the leading case on point, dutomatic Canteen, supra, the sole issue
before the court was whether the prima facie showing that respondent
induced and received a discriminatory price which it knew may have
proscribed anticompetitive effects was sufficient to shift to respondent
the burden of introducing evidence. The court held that the Commis-
sion had an additional burden, that as part of its prima facie case it
must show actual or constructive knowledge on the part of respondent
that the ditference in the prices involved were not based on cost dif-
ferences. The court also pointed out “by way of example” that this
burden could be sustained by a showing that there was no difference
in the quantities and methods, by which respondent and its disfavored
competitors were served and that respondent was aware of that fact,
or, if there was such a difference, that it could not result in sufficient
cost savings to justify the discrimination and that respondent was
aware of that fact. In either case the showing to be made by the Com-
mission was that respondent Znew or should have known that the
lower prices it received could not be cost justified. It is apparent that
counsel for the Commission is not required to introduce into evidence
a detailed cost study. An application of common sense malkes the cor-
rectness of this conclusion obvious, for in any factual situation where
the discrepancy between the price differential and the cost differential
iz so minute that it can be demonstrated only by a cost study, knowl-
edge of the absence of a cost justification defense cannot reasonably
be imputed to the rvecipient of the lower price by such a showing. In
a case in which complaint counsel’s proof consists of a showing that
the differences in quantities or methods of purchase could not give rise
to sufficient cost savings to justify the lower price, the requisite knowi-
edge may be inferred, in the absence of other circumstances indicating
knowledge, only in those instances where “the cost differences are very
small compared with the price differential and could not reasonably
have been thought to justify the price difference.” (346 U.S. at 80.)

It is also clear from the court’s opinion in Awutomatic Canteen that
in making the prima facie showing of knowledge on the part of the
recipient of the lower price, the Commission is not restricted to the

418-345—72 81
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type of proof specifically mentioned in the court’s example. As a mat-
ter of fact, the court stated that it need not attempt to illustrate “what
other circumstances can ke shown to indicate knowledge on the buyer’s
part that the price cannot be justified.” (/d., at 80.) And that there
are other circumstances which can be shown to indicate such knowledge
is a fact not unknown to the Commission. /n the ilatter of Fred
HMeyer, Inc., Docket 7492 (March 29, 1963) [63 F.T.C. 1, 26], for
example, a showing of circumstances other than those mentioned by
the court was held to be sufficient to support an inference of knowledge
en the part of the buyer-respondent. The Commission held in that
case that “. . . a buver who gets a 33149 price concession during
only one month cut of each vear, paying the same price as his competi-
tors during the other eleven months. has every reason to believe that
there is not the remotest possibility of ‘cost justification’ for that tem-
porary concession. . . . In the absence of . . . an explanation. e
think the Inference is inescapable that respondents ‘knew’ there could
be no cost justification” {Commission opinien, p.58) [63 F.T.C. at 507,
In affrming the Commission’s decision on this point, the court held
that the Commission’s failure to prove the suppliers’ costs was im-
material and that “. . . where the facts and the inferences to be drawn
are as clear as they are on this point, we think the method of proof
adopted by the Commission here is appropriate to . . . showing that
the buver ‘is not an wnsuspecting recipient of prohibited diserimina-
tions.’” Fred Meyer, Inc. v. Federal Trade Commission, 359 F. 2d
351, 864 (9th Cir. 1966) (emphasisin original).?

In the matter now before us, complaint counsel, according to their
amended trial brief. intend to come forward with evidence as to
Phillips’ costs in selling to Suburban and to certain of Suburban’s
nonfavored competitors for the purpose of showing the awareness of
Suburban as a reasonable and prudent businessman that the lower price
it received could not be cost justified. The ultimate burden of persua-
sion may require that additional evidence be adduced in response to
evidence of respondent’s counsel to whom the burden shifts upon proof
of the initial prima facie case. It cannot be doubted that the nltimate
burden of persuasion rests with counsel supporting the complaint,
although the burden of going forward may shift back and forth dur-

3 There may, of course, be other clrcumstances which will demonstrate the requisite knowl-
edge that price differences are not based on cost differences. For example. an intra-company
memorandum prepared by a responsible official of the recipient of a lower price which
would state that the diseriminatory price was below the supplier’s cost and could not
therefore be justified by the different quantities or methods in which the recipient purchased,
would. in our opinion. sufiice to show that the recipient knew that the discriminatory
price conld not be cost justified. If in this case complaint counsel intend to rely on such a
document to make a prima facle showing of knowledge. an order of the type issued by the
hearing examiner would. of course, be wholly inappropriate. As in Fred eyer, comnlaint
counsel would not be required as part of their initial burden to introduce any evidence
whatsoever as to the seller’s actual costs.
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ing the hearing. We now hold only that the amended trial brief on
its face complies with the hearing examiner's order of June 26 as we
have interpreted it, and that the examiner erred in striking this brief.

II. Certification of Xotion to Postpone Hearings and Recommenda-
tions for Dismissal of Complaint

By motion filed October 18, 1967, complaint counsel requested the
hearing examiner to cancel formal hearings set in Washington for
November 13, 1067, and to reschedule them to commence on or abeut
February 5, 1968, in New York City. Complaint counsel’s motion also
included an alternative request that the Learings be reset for New
York City if the hearing examiner believed that they should cemmence
on November 13, 1967,

This motion seems to be one upon which the hearing examiner should
have been able to rule. Certainly he had the authority to do so. Instead
of granting or denving complaint counsel’s request, however, he certi-
fied the motion to the Commission without giving any reason for his
refusal to rule.

Included in his certification is the recommendation that the pro-
ceeding be dismissed for want of prosecution. According to the ex-
aminer, complaint counsel were not prepared at the time the complaint
issued to prove their case and “have repeatedly expressed reluctance
to proceed to formal hearings and still do.” We find nothing in the
public record of this proceeding, however, to support this statement.
While there has been a misunderstanding on the part of the examiner
as to the nature of the proof required to make a prima facie showing
of the knowing inducement or receipt of an unlawful price dis-
crimination, we have no reason to believe from any public state-
ments or documents filed by complaint counsel that they are not
prepared to make out a prima facie case. The record does not indi-
cate that complaint counsel must bear the responsibility for the
seemingly interminable delay in bringing this matter to trial.

The hearing examiner also bases his recommendation for dismissal
on certain assertions made by Suburban in a motion filed on February
28, 1067, requesting dismissal of the proceeding on the ground that
the practices complained of had been terminated and that the public
interest no longer required the Commission to seek the issuance of a
ceace-and-desist order against respondent. The hearing evaminer's
reliance on these statements is difficuit to understand since he had
previously denied respondent’s motion in which these statements were
made, and the Commission had held on appeal from his ruling that
the issue of whether the practices had been discontinued “if further
raised, should be resolved * * * on the basis of the whole record
to be made in this proceeding.” The fact that the issue has now been
raised by the examiner is no reason for changing our earlier ruling.

T
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We will consider the issue of abandonment only when the record
has been completed.

The passing of time since the matter was certified to the Com-
mission has rendered moot complaint counsel’s request for postpone-
ment of formal hearings as well as complaint counsel’s request for
subpoenas returnable during the week of November 13 through Novem-
ber 17, 1967. The matter is, therefore, being returned to the ex-
aminer with instructions to commence hearings at the earliest date
possible, allowing complaint counsel sufficient time to make the neces-
sary arrangements for an orderly and continuous presentation of their
case-in-chief.

Commissioner Elman dissented and has filed a dissenting opinion.

DissexTiNG OPINION
JUNE 3, 1968

By Erarax, Commissioner:

The issue here is a narrow one, concerning the burden of coming
forward with evidence on the issue of cost justification in a pro-
ceeding against the buyer under Section 2(f) of the Clayton Act.*
As the Commission recognizes, this is not a novel question. On the
contrary, the Supreme Court has in the sAutomatic Canteen case®
already decided the precise point. Our duty, as I see it, is simply to
follow the clear and explicit mandate of Automatic Canteen. Although
professing to follow the Supreme Court’s decision, the Commission in
my view has “rewritten” Automatic Canteen, reaching a result which
is inconsistent with that case and unjustifiably scrambling the equi-
table allocation of the burden of proof there made by the Supreme
Court.

I

Section 2(f) makes it unlawful for any person “knowingly to in-
duce or receive a discrimination in price which is prohibited by” that
Section of the Act. In the present case it is alleged that respondent
induced its suppliers to sell liquefied petroleum gas to it at discount
prices not available to respondent’s competitors. This discount would
not be illegal under Section 2(a), and @ fortior; under Section 2(f), 1f
the price differential made “only due allowance for ditferences in the
cost of manufacture, sale, or delivery resulting from the differing
methods or quantities in which such commodities” were sold or de-
livered to respondent. It is, therefore, a premise of the instant com-
plaint, unarticulated but nevertheless present, that the “prohibited”
prices induced by respondent were not cost justified.

115 U.S.C. § 18(f).
2346 U.S. 61 (1953).
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In an ordinary proceeding against the seller under Section 2(a) 1t
is not part of complaint counsel’s prima facie case to show that the dis-
criminatory prices charged were not cost justified. Cost justification
is an affirmative defense to be alleged and proved by the respondent in
a 2(a) case. The reasons for imposing such a burden on the seller
are obvious. He has in his possession, or can obtain, the relevant infor-
mation concerning his costs of manufacture, sale and delivery; he can
undertake the necessary study, allocation, and analysis of these costs
even more readily than can complaint counsel. In a case brought against
the seller, therefore, it is reasonable and proper to invoke the ordinary
rule of statutory construction that “the burden of proving justification
or exemption under a special exception to the prohibitions of a statute
generally rests on one who claims its benefits.” ® '

On the other hand. in a case brought against the buyer these con-
siderations are inapplicable. Different but equally persuasive factors
dictate that both the burden of going forward with evidence and the
burden of persuasion be placed on complaint counsel. The Supreme
Court set out these countervailing factors and stressed their impor-
tance in the Awtomatic Canteen opinion:

Insistence on proof of costs by the buyer might thus have other implications; it
would almost inevitably require a degree of cooperation between burer and seller,
as againgt other buyers, that may offend other antitrust policies. and it might
also expose the seller’s cost secrets to the prejudice of arm’s-length bargaining in
the future. Finally, not one but, as here, approsimately 80 different sellers’ costs
may be in issue.

[TIhe fact that the buyer does not have the required information, and for
good reason should not be required to obtain it, has controlling importance in
striking the balance in this case. . . . Certainly the Commission with its broad
power of investigation and subpoena, prior to the filing of a complaint, is on a
better footing to obtain this information than the buyer. 846 U.S. at 68, 78~79.

The Commission suggests that the Awutomatic Canteen case is dis-
tinguishable, and the Court’s careful language inapposite, because,
the majority opinion argues, the question whether the prices paid
by Automatic Canteen were cost justified was not at issue.* There is
no merit to this argument. In defining the issue before it the Court
explained that the Commission had not only failed to “male any find-
ings as to [respondent’s] . . . knowledge of actual cost savings™ but
had also “made no finding negativing the existence of cost savings
or stating that whatever cost savings there were did not at least
equal price differentials [respondent] * * * may have received.”
346 T.S. at 66-67. The Court’s decision as to burden of proof is thus
controlling here. It is no casual dictum but reflects careful considera-
tion of the Act’s “infelicitous language” in light of its legislative his-

3 Federal Trade Commission v. Morton Salt Co.. 334 U.S. 37. 44-45 (1948).
4 Majority opinion, p. 1273. '
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tory, and analysis of the consequences of possible alternative construe-
tions. It is not a decision to be disregarded or eviscerated because it
makes more difficuit the prosecution of a buyer under Section 2(f).
The short of it is that, on the cost-justification issue in a 2(f) case,
the burden of coming forward with evidence, as well as the burden of
persuasion, rests squarely on complaint counsel.

How those burdens can be met was also discussed by the Supreme
Court. In the case where it is shown by complaint counsel that the
buyer knows he purchases “in the same quantities as his competi-
tor and is served by the seller in the same manner or with the same
amount of exertion as the other buyer,” he can be charged with notice
that substantial price differential cannot be cost justified. A showing
by the Commission of such knewledge on the buyer’s part would satisfy
its obligation to come forward and make out a prima facie case. On
the other hand, the Court held that in a case like that hbefore us, where
the methods or quantities differ:

[T]1he Commission must only show that such differences could not give rise to
sufficient savings in the cost of manufacture, sale or delivery to justify the price
differential, and that the Luyer, knoswing these were the only differences, should
have known that they could not give rise to sufficient cost savings. 346 U.S. at 80.

The import of these words is clear. Complaint ccunsel must show

that the prices paid by respondent could not be cost justified, and that
respondent knew or should have known this. At an earlier stage of this
proceeding, the Commission itself recognized the two-pronged nature
of complaint counsel’s burden. In its order of May 25, 1967 [71 F.T.C.
1695, 16991, the Commission, quoting the dwutomnatic Canieen decision,
said:
[I1f the methods or ¢uantities differ, the Commision must only show that
such differences could not give rise to sufficient savings in the cost of manufac-
ture, sale or delivery to justify the price differential and that the buyer, know-
ing these were the only differences, should have known that they could not give
rize to sufficient cost savings.

Now the Commission departs from this ruling, holds erroneous the
hearing examiner’s order which is cast in the same language as Auto-
metic Canteen, and, in effect, upholds complaint counsel’s contention
that “evidence showing actual or constructive knowledge on the buyer’s
part asto lack of probable cost justification by his selier completely sat-
isfies the burden imposed in all 2(f) proceedings.” Brief, p. 4. No justi-
fication is offered for this refusal to follow contrelling precedent, and
none is discernible save for the impermissible one that it malkes com-
plaint counsel’s case easier to prove.

As was pointed out in our crder of July 20, 1967 [72 F.T.C. 989],
complaint counsel are not compelled to introduce a formal cost study.
I do not suggest that, nor does respondent so contend. The question is
not what kind or quantum of evidence will satisfy complaint counsel’s
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burden of persuasion as to absence of cost justification, but whether
they have the burden of coming forward with evidence on this issue
as part of their prime facie case. I agree, of course, that in a case
brought under Section 2(f), just as in a case brought under 2(a), a
detailed cost study should be unnecessary. It is unfair to expect a seller
engaged in hard bargaining over price with his buyer, and concerned
lest he be underbid by his competitors, to prepare a precise and com-
plete cost study before setting his price. Some flexibility in assessing
the quantum of proof required to establish a cost justification defense
is also made necessary by the elusiveness of cost data.® Similarly, in &
Section 2(£) case complaint counsel might satisfy their initial burden
on this issue by showing a large price discrimination manifestly dis-
proportional to any plausible cost savings attributable to the partic-
ular sale involved. How that burden is met will of necessity vary in
each case, but some such shewing is essential if the Cominission is to
make a fAnding supported by evidence that the price discrimination
alleged was not cost justified, a finding that is essential if the discrimi-
nation is to be held illegal.

By ignoring the first branch of the Automatic Canteen rule the
Commission permits a finding of illegality to be based solely on the
buyer’s “guilty knowledge,” a result plainly at odds with the statute’s
meaning and purpose. Suppose, for example, a search of respondent’s
files uncovered a memorandum from the director of the purchasing
department to the company’s president in which he said, “I just ob-
tained an incredibly large discount from A supplier, so large that I
cannot believe it is cost justified. I just hope the FTC doesn't hear
about it.” Respondent’s “guilty knowledge” would be manifest from
such a memorandum, but the Section 2(f) violation would not be
proven. However illegal respondent might have thought the discount
to be, however evil its intentions, the discount would be perfectly legal
if it were in fact cost justified; and since “the buyer does not have
the required information, and for good reason should not be required
to obtain it,” the burden of bringing forward objective facts show-
ing the discount to be illegal and not cost justified would be on com-
plaint counsel.

The Commission shifts this example somewhat and argues that
such an intra-company memorandum nct only would “suffice to show
that the recipient knew that the discriminatory price could not be cost
justified,” but would also relieve complaint counsel entirely of “their
initial burden to introduce any evidence whatsoever as to the seller’s
actual costs.” ¢ T agree that such a memorandum would satisfy com-
plaint counsel’s initial burden to introduce evidence of the buyer’s

5 Gee, e.g., American Motors Corp. ¥. Federal Trade Commission, 384 F. 24 247 (6th

Cir. 1967), cert. denied, April 9, 1968.
¢ Majority opinion, p. 1274, n. 8.
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“ouilty” state of mind. Similarly, in a murder case, the fact that the
accused carefully pointed his gun at a third person and pulled the
trigger would be evidence of an intent to kill. But could the prosecutor
rest his case with such evidence ¢ Certainly not. He would still have to
present evidence that the intent to kill was consummated, that the shot
did not go awry, and that the victim died as a result of the shot, <.e.,
there was a corpus delicti. Absent such evidence the accused might be
convicted of some other offense perhaps, but not murder. In a Section
2(f) case, too, mere evidence of guilty intent, although essential, is
not sufficient. Where cost justification is put in issue, there must also
be objective evidence that the price received was not in fact cost justi-
fied, for otherwise the price would be legal. The initial burden of
coming forward with such evidence, as dwutomatic Canteen establishes,
must be borne by complaint counsel.”

The Fred Meyer case® is not a precedent for the Commission’s rul-
ing in this case. In that case the respondent chose not to litigate the is-
sue whether the prices it paid were not cost justified, defending in-
stead on the ground that it had no knowledge, actual or constructive,
of that fact.® Since (1) the large discount there involved, amounting
to a price differential of as much as one third of the regular price, was
granted Meyer in only one month of the yvear, (2) Meyer paid regular
prices during the other eleven months although it purchased in some-
what larger quantities than its competitors, and (3) the suppliers of-
fered no regular quantity discounts, the court held *not unwarranted”
the inference drawn by the Commission that respondent “should have
known that something was amiss.” 359 F. 2d at 364.2° The court did
not, either expressly or by implication, undermine its earlier ruling in
Alambra Motor Parts v. Federal Trade Commission * that in a case
where the buyer is shown to have been served by different methods
from its disfavored competitors, “the burden [is] on the Commission

Iy

71 repeat that the question of what evidence will suffice to carry complaint counsel's
burden of persuaxion is not before us, and that it ix not argued by respondents or suggested
by me that only a detailed cost study will carry that burden. Neither in 2(f) cases. nor
in 2(a) cases, should the standards of proof on this question be so exacting. If unduly
gtrict eriteria have been erected by the Commission in Section 2(a) cases and if it is feared
that complaint counsel cannot obtain evidence that satisfies such criteria, the answer lies
not in withdrawing the burden from complaint counsel in cases hrought under Section 2(f),
but in revising the existing arbitrary standards of proot to comport more reasonably with
marketing realities.

S Fyed Meyer, Inc. v. Federal Trade Commission, 859 F. 24 351 (9th Cir. 1966), rev'd
on nther girounds, 390 U.S. 841 (196S).

2 The Court stated :

“The Commission relied on several factors in reaching its conclusion that Meyer had
reason to believe 12 that its suppliers could have no cost justification defense.

1 The inquiry here was devoied to ascertaining this fact. not to whether cest justifica-
tion did or did not exist in fact. No cost studies were infroduced by either party.” (359
F. 22 at 864.)

1 It is possible that proof of such an irregular and disproportionate discount might in
itself support the inference that the discount was not cost justified.

11 309 F. 24 213 (9th Cir. 1962).
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to show that the cost saving could not be commensurate with the price
differential.” 309 F. 2d at 219.

In short, the Fred Meyer case deals only with the question of knowl-
edge and is not at all concerned with the point here at issue. While the
Automatic Canteen decision, which was followed in Alhambra, is dis-
positive of the question before us, the Commission does not follow the
latter two cases. The Commission throws on respondent both the bur-
den of coming forward with evidence showing cost justification and the
burden of persuasion, despite the Supreme Court’s holding that buy-
ers should not be required or even permitted to ferret out such infor-
mation and despite the manifest unfairness of requiring respondent to
obtain evidence more readily available to the Commission. In addition,
because cost data invoked to prove cost justification must, under exist-
ing Commission decisions, be comprehensive and meet unreasonably
stringent standards of exactness, to prepare an adequate cost-justifica-
tion defense respondent will have to engage in extensive discovery from
the seller here involved—a procedure in which the seller (whom the
Commission decided not to make a party to this proceeding) is un-
likely to acquiesce—further complicating and prolonging this already
protracted case.

i

I do not concur in the Commission’s assertions that delays in this
proceeding are attributable to “a misunderstanding on the part of the
examiner as to the nature of the proof required to make a prima facie
showing of the knowing inducement or receipt of an unlawful price
discrimination” and that “the record does not indicate that complaint
counsel must bear the responsibility for the seemingly interminable
delay in bringing this matter to trial.”

The examiner has correctly followed and applied the Supreme
Court’s decision in Awutomatic Canteen. On the other hand, more than
two-and-a-half years after complaint issued, and despite extensive and
prolonged post-complaint discovery by complaint counsel, they are
not yet prepared to prove their prima facie case. This intolerable delay
would not have occurred if the Commission, before issuing the com-
plaint, had required complaint counsel to have in hand all evidence
relevant to their case-in-chief. In view of the Commission’s ample
power to investigate before issuance of complaint, both the extensive
post-complaint discovery here undertaken and the unusual procrasti-
nation that characterizes this proceeding could and should have been
avoided.

Delay is the bane of the administrative process, abhorred and de-
plored by all the members of the Commission. The majority’s action
in this case is therefore both sad and paradoxical. It guarantees that
despite our comton concern to avoid unnecessary delay, disposition of



1282 FEDERAL TRADE COMMISSION DECISIONS

this case will take at least four or five more vears before it is finally
concluded. Moreover, far from clarifying the requirements of Sec-
tion 2(f), the present ruling obscures them by departing from the
clear guidelines laid down by the Supreme Court in Automatic Can-
teen. There will probably be no judicial review of the Commission’s
present order until the administrative proceedings culminate in a cease
and desist order some years hence. If, as seems inevitable, a reviewing
court determines that the Commission was incorrect in allocating the
burden of proof on the crucial cost-justification issue, this case, and
any other Section 2(f) case that may be brought in the interim, will
have to be retried or dismissed. We have, in short, created a litigant’s
paradise. We can be sure that from now on all respondents in Sec-
tion 2(f) cases will request an order concerning allocation of the
burden of proof, and will then appeal to the Commission the exam-
iner’s decision against them, all in the interests of making a record
before this agency and exhausting their administrative remedies, If,
as a practical result, Section 2(£) becomes largely a dead letter and if
the cancer of delay infects the Commission’s proceedings under the
Robinson-Patman Act, it will not be because the courts have imposzed
unreasonable evidentiary burdens on the Commission, or because the
statute is inartfuily drafted, but because the Commission, by giving the
Robinson-Patman Act an interpretation which is unreasonable and in
disregard of legal precedents and economic realities, has accom-
modated the litigious by providing grist for their mill.

CroEr Ruriig ox INTERLOCTTORY APPEAL AnD CERTIFICATIONS

This matter having come on for a hearing on the interlocutory ap-
peal of complaint counsel from the hearing esaminer’s order of
October 20, 1967, striking an amendment to complaint counsel’s trial
brief and respondent’s answer thereto, and upon the examiner’s cer-
tification of complaint counsel’s motion to postpone commencement of
formal hearings and their request for subpoenas; and

The Commission, for the reasons set forth in the accompanving
opinion, having determined that the appeal of complaint counsel
should Le granted and that the matter should be remanded to the
hearing examiner:

¢t is ordered, That complaint counsel’s interlocutory appeal from
the hearing examiner’s order of Getober 20, 1967, be, and it hereby is,
granted.

It is further ordered, That the hearing examiner be, and he hereby
18, dirvected to receive complaint counsel’s amended trial brief.

Itis further ordered, That this matter be, and it hereby is, remanded
to the hearing examiner for further conduct of the proceeding in
accordance with the views expressed in the accompanying opinion.

Commissioner Elman dissenting.

N~
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UNIVERSE CHEMICALS, INC.,, ET AL.

Docket 8752. Order, June 7, 1963
Order denying respondents’ request to file answer to complaint counsel’s affidavit
regarding holding hearings in more than one place. .
Orpzer Dexyine Mortron ror Lzave 70 FiLe REPLY AND SUPPLEMENTAL
Motion For PrrorisszoNn To FiLe INTERLOCUTORY APPEAL

Respondents, on February 29, 1968, filed a motion requesting per-
mission to file an interlocutory appeal, under Section 9.03(:1) of the
Commigsion’s Rules of Practice;, from the hearing examiner’s order
filed February 16, 1968, granting to the extent relevant herein com-
plaint counsel’s motion for hearings in more than one place. Asa resuit
of the hearing examiner’s order, hearings were scheduled to be held in
Chicago, Illinois, Evansville, Indiana, Omaha, Nebraska, and 2iinne-
apolis, Minnescta. Complaint counsel, on March 5, 1968, filed an answer
opposing respondents’ request.

In order to facilitate its consideration of this matter the Commis-
sion by order dated March 13, 1963 [p. 1241 herein], directed that
complaint counsel file an a fidavit specifying the cost or difficuity which
would be involved in holding the hearings in only one place and includ-
ing a description of any unusual or esceptlonal circumstances justify-
ing the hearing examiner’s order. Respondents were directed to file an
afidavit specifving in detail the nature and extent of the alleged
financial and other burdens upen them should the hearing examiner’s
order be upheld.

Following consideration of the affidavits submitted in complance
with the foregoing order, the Commission by order dated April 9, 1968
[p. 1259 her em] Commlssmner Elman dlssenuna. denied 1eqPoncxents
motion for permission to file interlocutory appeal.

On June 8, 1968, respondents filed with the Secretary of the fom-
mission theiv Motion for Leave to File Reply to Allegations of New
Matter Contained in Supplemental Affidavit Filed by Complaint
Counsel and a Supplemental Motion for Permission to File Interiocu-
tory Appeal. This motion supplemented a telegram from respondents’
counsel dated March 22, 1968, requesting leave to reply to new matter
contained in complaint councel s affidavit.

The burden of these submissions is to the effect that responcents
should be permitted to reply to averments as to gross business, extent
of interstate commerce, and number of salesmen made in the affidavit
of complaint counceL submitted pursuant to the Commission’s order
of Xlarch 13, 1068 [p. 1241 herein], and to complaint counsel’s further
averments in 1tJ affidavit, the genera} tenor of which was that having
created an interstate enterprise and having engaged in the practices
giving rise to the litigation, respondents had no standing to complain
against hearings in multiple Jocations.
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Having considered respondents’ Motion for Leave to File Reply to
Allegations of New Matter Contained in Supplemental Affidavit Filed
by Complaint Counsel and a Supplemental Motion for Permission to
Tile Interlocutory Appeal filed June 38,1968, and being of the opinion
that it does not raise questions not previously considered by the Com-
mission in disposition of respondents’ earlier motion for permission to
file interlocutory appeal and therefore reconsideration of its denial by
order date April 9, 1968 [p. 1259 herein], of respondents’ request for
permission to file interlocutory appeal isnot warranted.

It is ordered, That respondents’ Motion for Leave to File Reply to
Allegations of New Matter Contained in Supplemental Affidavit Filed
by Complaint Counsel and a Supplemental Motion for Permission to
File Interlocutory Appeal filed June 3, 1968, be, and it hereby is,
denied.

LEHIGH PORTLAND CEMENT COMPANY
Docket 8680. Order, June 14, 1968 »

Order granting several third parties permission to file one consolidated brief
involving subpoenas directed to them.

Orber Graxtixe Exrtexsiox ofF Tine To Frie COXNSROLIDATED BRIEF

On June 10, 1968, respondent filed an appeal from the hearing ex-
aminer’s order dated May 29, 1968, in the above matter “Modifying
Subpoenas Duces Tecum, In Respondent’s Behalf, Directed Against
Third Party Concrete Companies.” Pursuant to § 3.35 of the rules of
practice, fourteen third party concrete companies also determined to
file an appeal from the same order. Since the third party appeals and
respondent’s appeal involve common issues of fact and law, the third
parties have requested (1) permission to file one consolidated brief
which will consist of both their appeal brief and their answering brief
to respondent’s appeal and (2) an extension of time to file such con-
solidated brief. For good cause shown:

It is ordered, That M. E. Rinker, president of Rinker Materials
Corp.; J. D. Monroe, comptroller of MPS Industries, Inc.; D. W.
Reading, president of Oolite Industries, Inc.; Thomas N. Kearns,
president of Meekins, Inc.; S. Howard Banaszak, president of Bana-
szak Concrete Corporation; W. L. Currie, president of Central Con-
crete Co., Inc.; James F. Dawson, owner of Mobile Ready Mix; A. L.
Sattee, executive vice president of Maule Industries, Inc.: Louis C.
Schilling, president of I. E. Schilling Co.; Carl H. Moritz, general
manager of Burnup & Sims, Inc.; Roy B. Loughlin, president of Dixie
Concrete, Inc.; Kenneth D. Buzard, president of Powermix, Inc.;
Douglas A. Brooks, vice president of Erwin Concrete Corporation;
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and Murray S. Simpson, president of Super Concrete Corporation be,

and they hereby are, granted (1) permission to file one consolidated

brief which will consist of both an appeal brief and an answering

brief to respondent’s appeal and (2) an extension of time to and in-

cluding July 1, 1968, within which to file such consolidated brief.
Commissioner MacIntyre not participating.

LENOX, INCORPORATED

Docket 8718. Order, June 21, 1968
Order denying respondent’s request for reconsideration and alteration of final
order.
Orper DExYING PETITION FOR RECONSIDERATION

The Commission issued its decision in this matter on April 9, 1968
[p. 578 herein]. On May 16, 1968, respondent, pursuant to § 3.55 of
the Commission’s Rules of Practice, requested the Cominission to re-
consider and alter the Final Order contained in that decision in the
following manner:

1. By eliminating paragraph 9 of said Order, which temporarily bars respondent
from entering into fair trade contracts, since a prohibition on fair trade con-
tracts does not remedy unlawful agreements found to have been made in fair
trade states. On the contrary, the making of fair trade contracts remedies such
illegality.

2. By changing paragraphs 5 and 6 of said Order, which temporarily bar the
use of retail price lists, to provide that price charts may be offered to dealers
provided such charts clearly and prominently state that they are for the dealer’s
convenience only and that he is under no obligation or agreement, express or
implied, to follow the particular prices calculated on the charts. Such a state-
ment would effectively eliminate any implied price agreements found to have
been made with dealers. The present complete bar on the use of such charts
prevents respondent from offering an important merchandising service which
china dealers expect from all manufacturers and particularly from respondent
who sells more than 70 china patterns.

On May 21, 1968, complaint counsel filed their answer in opposition
thereto.

The pertinent part of § 8.55 of the Commission’s Rules of Practice
provides that
[alny petition filed under this subsection must be confined to new questions

raised by the decision or final order and upon which the petitioner had no
opportunity to argue before the Commission.

In its petition respondent does not allege that the decision or final
order ralses any new questions and that respondent did not have the
opportunity to argue these before the Commission. Indeed, a review
of the record in this proceeding discloses that the two modifications
of the final order urged by respondent are not the result of new ques-
tions raised by the decision and final order but were amply briefed and
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argued by respondent at each step of the proceeding. Accordingly,

1t is ordered, That respondent’s petition for reconsideration be, and
it hereby is, denied.

Commissioner Nicholson did not participate for the reason that
oral argument was heard prior to his appointment to the Comumission.

LEHIGH PORTLAND CEMENT COMPANY

Docket 8680. Order and Opinion, June 28, 1968

Order denying iaotion by 14 cement companies to strike respondent’s appeal
brief relating to subpoenas directed to theu.

C’PINION or THE COMIISSION

JUNE 28,1968

On June 10, 1968, respondent filed an appeal from the hearing
examiner’s order dated May 29, 1968, “Modifying Subpoenas Duces
Tecum, In Respondent’s Behalf, Directed Against Third Party Con-
crete Companies.” On June 13, 1968, movants (fourteen third party
concrete companies) filed with the Commission a motion to strike
respondent’s appeal brief and dismiss respondent’s appeal.*

The stated basis for this motion is the fact that page 15 of the
respondent’s appeal brief:

. quoted at length from the Hearing Examiner's comments made at page
1377 of the transcript. However, the transcript of the prehearing conferences,
including the transcript of the hearing from which Lehigh quotes, has, pursuant
to §8.21(c) of the Commission’s rules, not heen made public. Moreover, these
hearings with regard to movants’ motion to quash was [sic] held without mov-
ants’ being present.” )
Movants assert that they would be denied due process if the Com-
mission considers the appeal and the brief since the relevant prehear-
ing conference was held without their knowledge and because Lehigh
is relving upon part of the record unavailable to movants.

The quoted transcript excerpt at issue here does not deal with the
merits of movant’s position. It is clear that at no time during the entire
prehearing conference of May 24, 1968, was there any discussion of
the merits of movants’ or respondent’s positions relating to the then
pending motions to quash subpoenas duces tecum issued to third parties
on respondent’s behalf. Movants have neither particularized the man-
ner in which they have been prejudiced nor have they made a request
for access to the relevant portions of the transcript. There is no justifi-

10n June 14, 1968 [p. 1284 herein] the Commission granted movants (1) permission
to file a coasolidated appeal and answering brief, and (2) an extension of time to file

“until July 1, 1968.
3 Motion to Strike the Appeal Brief, p. 2 (June 13, 1968).
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cation for granting the more drastic remedy requested when movants
have failed to either seek the logical remedy atforded by access, or to
explain why access would be unsatisfactory.

Even though we find no merit in movants’ contentions, we never-
theless adopt the suggestion of respondent.? To avoid further dis-
putation, we shall strike the prehearing conference excerpt quoted at
page 15 of respondent’s appeal brief to which movants take offense.
An appropriate order will be entered.

Commissioner MacIntyre did not participate.

OrpEr DeENYING MoTion To STRIKE APPEAL BRIEF AND TO Disnrzss
APPEAL

On June 10, 1068, respondent filed an interlocutory appeal from the
hearing examiner’s order of May 29, 1968. On June 13, 1968, movants
(fourteen third party concrete companies) filed with the Commis-
sion a motion to strike respondent’s appeal brief and dismiss respond-
ent’s appeal. :

For the reasons stated in the accompanying opinion, the Commission
has determined that the motion should be denied. Accordingly,

It is ordered, That the motion to strike the appeal brief of Lehigh
Portland Cement Company and dismiss its appeal filed by M. E.
Rinker, president of Rinker Materials Corp.; J. D. Monroe, comp-
troller of MPS Industries, Inc.; D. W. Reading, president of Oolite
Industries, Inc.; Thomas N. Kearns, president of Meekins, Inc.;
S. Howard Banaszak, president of Banaszak Concrete Corporation;
W. L. Currie, president of Central Concrete Co., Inc.; James F. Daw-
son, owner of Mobile Ready-Mix; A. L. Sattee, executive vice presi-
dent of Maule Industries, Inc.; Louis C. Schilling, president of I. E.
Schilling Co.; Carl H. Moritz, general manager of Burnup & Sims,
Tne.; Roy B. Loughlin, president of Dixie Concrete, Inc.; Kenneth
D. Buzard, president of Powermix, Inc.; Douglas A. Brooks, vice
president of Erwin Concrete Corporation; and Murray S. Simpson,
president of Super Concrete Corporation be, and it hereby is, denled.

It is further ovdered, That the excerpt of the hearing examiner’s
comments made at page 1577 of the prehearing conference of May 24,
1968, which is quoted by respondent be, and it hereby is, stricken from
page 15 of respondent’s June 10, 1968, appeal brief.

Bv the Commission, with Commissioner MacIntyre not

Y

participating.

3 Opposition to Motion to strike the Appeal Brief, p. 2 (June 1S, 1068).
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THE BENDIX CORPORATION ET AlL.
Docket 8739. Order, June 28, 1968

Order remanding to hearing examiner complaint counsel's request for issuance
of subpoenas ad testificandwn to certain federal employees.

OrpER REMANDING WITH INSTRUCTION

Upon consideration of the hearing examiner’s certification, filed
June 21, 1968, of complaint counsel’s application requesting the issu-
ance of subpoenas ad testificandum directed to certain employees of
government agencies :

1t is ordered, That the matter be, and it hereby is, remanded to the
hearing examiner for such action within his regular authority as he
deems appropriate with respect to the request for subpoenas herein
certified.

STAR OFFICE SUPPLY CO. ET AL.
Docket 8749. Order, June 28, 1968

Order granting leave to file appeal from ruling of hearing examiner relative to
witness interview reports. :

OrpER GRANTING LEAVE TO F1LE INTERLOCUTORY APPEAL

Upon consideration of complaint counsel’s request, filed May 27,
1968, for permission to file an interlocutory appeal from rulings of
the hearing examiner on May 21, 1968, relating to the production of
interview reports with complaint counsel’s witnesses and the striking
of the direct testimony of two such witnesses:

1t is ordered, That leave be, and it hereby is, granted to complaint
counse] to file an interlocutory appeal from said rulings.

Commissioner Elman dissents.



ADVISORY OPINION DIGESTS*

Neo. 157. Paying advertising allowances in selected trade area.

The Commission rendered an advisory opinion in which it advised a
manufacturer of a household product that it would be permissible to
pay advertising allowances to all customers in a limited trading area
without offering the allowance to all of its customers.

In its opinion, the Commission said that it was a well settled prin-
ciple of law that if a supplier offers advertising allowances to one
customer, he is required by Section 2(d) of the Robinson-Patman Act
to make those allowances available to those customers who compete
in the distribution of the product for which an allowance is being
paid. Under these circumstances, it follows that the supplier can limit
the area in which the promotional allowance will be paid, as long as
the allowance is made available on proportionally equal terms to all
customers who compete in the distribution of the product being
promoted.

“This means,” the Commission concluded, “that if there are cus-
tomers located on the periphery of the selected trade area who in fact
compete with the favored customers, they must also have the oppor-
tunity of participating in the promotional program on proportionally
equal terms.”

Concluding its opinion, the Commission said :

Assuming that you selected a reasonable trading area, even though limited,
and assuming that you confine the duration of the program within the strict time
limits absolutely necessary for you to determine the efficacy or feasibility of the

program, we do not believe that your action will run afoul of any law admin-
istered by this Commission.

(File No. 683 7085, released Jan. 4,1968.)

No. 158. Proposed trade association adoption of a pricing manual
for common use by electronics servicemen members.

The Commission rendered an advisory opinion with respect to the
legality of a trade association preparing and distributing a standard
rate and service pricing manual for common use by electronics service-
men in dealing with the general public.

*In conformity with policy of the Commission. advisory opinions are confidential and

are not available to the public, only digests of advigory opinions are of public record.
Digests of advisory opinions are currently published in the Federal Register.

1289
418-845—72
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It was represented that a major problem in the industry is the lack
of guides by which the public can determine whether prices charged
for various repair services are fair and equitable. This lack has led to
many customer complaints and to fraudulent operations by unethical
repairmen. The association took the position that a standard rate sched-
ule would protect the public and free ethical servicemen from unjust
aceusations.

The Commission advised that it could not give its approval to the
proposed common use of a standard rate and service pricing manual
by competing electronics servicemen. While the adoption and dis-
semination by the association of such a manual may be motivated by a
purpose to remove evils affecting the industry, it appears to go further
than is reasonably necessary to accomplish the desired result. Even
though use of such manual be accompanied by disciaimers, there is
implicit therein too grave a danger that it will serve as a device through
which service rates and fees would become uniform and stable through-
out the industry. While adoption of a means likely to create competi-
tive uniformity in terms of service pricing may be a convenience to
trade assoclation members, this facter is far outweighed by the benefits
to the public of the intense competition between competing servicemen,
and it is this competition which the law protects. (File No. 688 7045,
released Jan. 4, 1968.)

No. 159. Advertising offering sale of treatment for athlete’s foot.

The Commission rendered an advisory opinion in which it declined
to give approval to advertising which offered to sell information as to
a method of treatment which was represented to effect a cure for
athlete’s foot.

For a stated sum of moneyv, the advertisement in question offered to
send prospective purchasers complete information detailing a simple,
inexpensive cure for athlete’s foot “with two products probably at
present in vour medicine cabinet.” The treatment in question involved
washing the feet with water and alcohol and then applying a common
household salve. The Commission advised that it could not give its
approval to anv advertising which vepresents that this method of
treatment will effect a cure for athlete’s foot or to any advertising
which goes bevond claims that the treatment will afford temporary
relief from the itching and burning associated with athlete’s foot.

‘The opinion went on to state that the laws against deceptive adver-
tising apply equally to those who are selling advice or information and
to those who are selling produects. In either case, in the Commiszsion’s
view the test is whether the advice (or product) being offered will in
fact achieve the results claimed for it in the advertising. If the advice
recommends the use of a product, the efficacy of the product for the use
recommended must of course also be considered.



ADVISORY OPINION DIGEST 1291

Finally, the Commission advised that the opinion in no way related
to the question of whether the proposal would constitute the practice
of medicine nor to the legality of the requesting party doing so. (File
No. 683 7047, released Jan. 12, 1968.)

No.160. Advertising promoting sale of information and a product.

The Commission issued an advisory opinion today in regard to the
legality of proposed advertising promoting the sale of information,
which in turn advocated the purchase of an alleged stomach remedy.
The individual requesting the opinion had no financial interest in or
contractual right to advertise the product in question.

The initial advertisement offered the sale of information for 20 cents
and claimed that the information would enable one “to get that nervous
stomach functioning properly again.” Based upon the scientific infor-
mation available to it, the Commission ruled that the product being
advocated in the information being sold was not in fact a cure or
treatment for nervous stomach or any other stomach ailment. Under
the circumstances, the Commission concluced that the claim in the
initial advertisement was deceptive.

Its'opinion concluded with the following statement :

The laws against deceptive advertising apply equally to those who are selling
advice or information and to those who are selling products. In either case the
test is whether the advice (or product) being offered will in fact achieve the
results claimed for it in the advertising. If the advice recommends the use of a
product, the efficacy of the product for the use recommended must of course also
be considered.

This opinion in no way relates to the question of whether your proposal would
constitute the practice of medicine or to the legality of your doing so.

(File No. 663 7009, released Jan. 12,1968.)

Mo.161. Advertising promoting sale of infermation and a product.

The Commission issued its advisory opinion concerning proposed
advertising offering for sale for $1 a pamphlet which (1) advises a
method for curing athlete’s foot and (2) recommends the use of a
specific proprietary product for this purpose. The advertiser has no
financial interest in the product in question. He does not himself pro-
pose to sell the product.

The Commission stated that use of the proposed advertising wonld
be violative of Sections 5 and 12 of the Federal Trade Commission Act
in that it implies, contrary to fact, that all cases of athlete’s foot can
be eliminated or cured by use of the advertised method and product
“within a very short time” and with “patience and a little care.” The
Commission believes that the proposed advertising implies, centrary
to fact, that through it some new facts asto the care and cure of athlete’s
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foot are now available which have hitherto been withheld from the
public.

Its opinion concluded with the following statement :

The laws against deceptive advertising apply equally to those who are selling
advice or information and to those who are selling products. In either case the
test is whether the advice (or product) being offered will in fact achieve the re-
sults claimed for it in the advertising. If the advice recommends the use of a prod-
uct, the efficacy of the product for the use recommended must of course also be
considered.

This opinion in no way relates to the question of whether your proposal would
conpstitute the practice of medicine or to the legality of your doing so.

DissexTiNng OPINION

By Evaan, Convnissioner:

He does not agree that selling advice is in the same category as
selling a product. Recognizing that a good deal of foolish and worth-
less advice is being peddled to the American people, and not merely
in the field of medicine or health, Commissioner Elman does not
believe that Congress intended that the Federal Trade Commission
or any other government agency should set itself up as a board of
review examining into the validity or worth of ideas, opinions, beliefs,
and theories disseminated to the public. (File No. 673 7028, released
Jan.18,1968.)

No. 162. Exchanging wage rates among association members.

The Commission rendered an advisory opinion in regard to the
legality of a trade association’s proposed statistical reporting plan.

Specifically, the Commission was asked to rule upon the question of
whether it would be permissible for the members of an association to
exchange copies of their labor contracts.

The Commission ruled that it had no objection to the proposed plan
itself, provided it was not used for some illegal purpose. If the plan
is used as a means for fixing or tampering with the price of milk, or
for some other illegal purpose, the Commission stated it would of
course have serious objection to the plan. Pointing to the antitrust
hazards inherent in such a plan, the Commission said:

Statistical reporting plans which involve the collection and dissemination of
data related to future prices are not illegal per se. However, experience in
other cases indicates that an association’s price reporting plan which involves
future or advance prices, particularly when that plan invites an jndustrywide
pricing policy, may provide the basis for an inference of an agreement or com-
bination to fix prices in violation of Section 5 of the FTC Act. Since labor costs
represent a very significant element bearing upon the future price of milk, an
agreement among competitors as to wage rates would be illegal, since it would
have the effect of fixing the price of milk. In essence it is the potential danger
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inherent in the reporting plan which is related to future prices that prompts
the Commission to suggest that it be used with extreme care.

(File No. 683 7051, released Jan. 27,1968.)

No.163. Publication of dealer sales standards announcing a policy
of not selling to dealers who advertise sale prices.

The Federal Trade Commission rendered an advisory cpinion stat-
ing its objection to a proposal by « seller of photographic products to
announce to the trade its policy to sell only to dealers who advertise in
a manner which will not damage the prestige of the seller, avoiding the
use of characterizations such as “Sale,” “Bargain,” “Close-Out,”
“Clearance” or other similar terminology.

The seller advised that it proposed to implement the standards by
delivering a copy to each existing dealer, not for the purpose of termi-
nating any presently unsatisfactory dealers, but to upgrade them to a
satisactory level. This the seller proposed to do by having its repre-
sentatives work with the dealers to see that they observe the standards
and contended that this is permissible since this is simply an advertis-
ing restriction, not an effort at resale price maintenance. It was further
argued that although the price at which its products are sold is the
prerogative of the dealer, the seller has a legitimate business interest
in the manner in which its products are advertised by those dealers.
The Commission also noted that the standards concluded with the
statement that evaluation of the progress of dealers wil be made from
time to time and those who are not keeping pace will be discontinued.

The Commission advised that it could not give its approval to this
proposal for the reason that its implementation as outlined would be
likely to result in an illegal restraint of trade. In the first place, the
Commission advised that it could not view the proposal as a simple
rvestriction on advertising apart from the effect which that restriction
would have on the price at which those dealers sell. While there is
a difference between this and a policy of selling only to dealers who
maintain the prices suggested by the seller, in that the dealers are
ostensibly left free to sell at any price they choose, still a restriction
on their abality to advertise sale prices is certainly a grave handicap
on their ability to sell at prices below those suggested. Hence the pro-
vision, if not designed to maintain suggested prices, is one which
will seriously affect those prices.

The Commission further advised that its view of the present state
of the law in this ares was that a seller not acting to create or maintain
a monopoly may make a unilateral announcement of his policy as
to those with whom he will deal, including policies affecting price, and
he may refuse to deal with those who do not observe that policy. How-
ever, when the seller’s actions, as they would under this proposal, go
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beyond a mere announcement of his policy and the simple refusal to
deal, and he employs other means which effect adherence to his policy,
he is in serious danger of having put together a combination in viola-
tion of the antitrust laws. Thus, the Commission stated, the line be-
tween legal and illegal conduct here is a very narrow one and if the
seller chooses to walk that line, he must do so at his peril. (File No.
683 7063, released Jan. 31, 1968.)

No. 164. Premerger clearance: No anticompetitive effects fore-
secable,

The Commission issued an advisory opinion on May 14, 1964, in
which a request for premerger clearance from liability under Section 7,
amended Clayton Act, was approved permitting acquisition of a dis-
tributor by the manufacturer of products distributed.

A franchised distributor of electrical equipment sought clearance of
its acquisition by the manufacturer of products he distributed. The
relationship between the firms had existed for many years, was can-
cellable on 90 days notice, the trend in the line of business involved
was to direct sales from manufacturer to purchaser and no substantial
adverse competitive effects were foreseeable.

The Commission advised the requesting party that the acquisition
would not violate Cemmission administered law: however, he was ad-
viced that the opinion was predicated on the understanding (1) that
competing distributors would not be foreclosed from supplies he dis-
tributed and (2) that preexisted relationships between him and said
supplier would not be altered without prior Commission approval.
(Frile No. 643 7023, released Feb. 13,1968.)

No. 165, Premerger clearance: Deteriorating financial conditien.

The Commission issued an advisory opinion on July 30, 1964, in
which & request for premerger clearance from lability under Section
7, amended Clayton Act, was approved permitting acquisition of &
deteriorating competitor.

A national manufacturer and distributor of consumer goods sought
clearance of its proposed acquisition of a smalier manufacturer and
distributor of the same products. Jost of the business of the smailer
firm was in a limited gecgraphical area. The industry involved could
be entered with a relatively modest sum of monex. The firm to be ac-
quired had experienced declining sales, a deteriorating, nonviable f-
nancial situation, personnel problems and had made reasonable hut
unsuccessful efforts to sell to others.

The Commission advised that basing its belief on the information
currently available to it that the proposed transaction, if consummated,
probably swould not violate any of the laws which the Commission
administers. (File No. 633 7003, released Feb. 13, 1968.)
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No. 166. Premerger clearance: Declining industry.

The Commission issued an advisory opinion July 80, 1964, in which
a request for premerger clearance from liability under Section 7,
amended Clayton Act, was approved permitting acquisition of a failing
company in a declining industry.

A single-line manufacturer of a byproduct of the cotton industry
desiring to be acquired by a multiproduct company in the chemical
industry sought clearance of its proposed acquisition. The firms were
competitors but demand for the product was declining due largely to
wide fluctuations in price. There was also increasing production of
competitive products made from wood puip which could be used for
the same purposes, and reasonable, but unsuccessful attempts had been
made to sell to others.

The Commission, basing its belief on the information then before it,
advised that the proposed sale probably would not violate any of the
lavws it administers.

The Commission added that the opinion should not be construed as
in any way affecting any other matter involving the requesting party
or the purchaser which the Commission was then or might thereatter
investigate. (File No. 643 7036, released Feb. 13,1968.)

Mo, 167, Premerger clearance: Deteriorating industry.

The Commission issued an advisory opinion on August 18, 1964, in
which a request for premerger clearance from liability under Section 7,
amended Clayton Act, was approved permitting acquisition of
failing competitor.

One of the larger manufacturers of industrial clay products sought
clearance to acquire & smailer manufacturer of the same product. The
smaller manufacturer did not have as extensive a product line as the
larger comnany. The companies partially competed in a himited gee-
graphical area; however the smaller firm had been unable to replace
key personnel and the trend in its financial conditlon was downward.
Further, its employees, comprising about 20 percent oi the work force
in a small community, faced loss of jobs if the smaller company went
out of business. Lastly, the other party was the cnly available
purchaser.

Basing its belief on the information then before it, the Commission
advised the proposed sale probably would not viclate any of the Jasrs
which it administers. (File No. 653 7003, veleased Feb. 13,1968.)

No. 168, Premerger clearance: Imminent insolvency.

The Commission issued an advisory opinion on October 27, 1964, in
which a request for premerger clearance from liability under Section 7,
amended Clayton Act, was approved permitting acquisiticn of a fail-
ing competitor in financial distress.
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A firm in a local service business requested clearance to merge with
a competitor, with whom it was aligned in its activities, and to form
a new corporation. The service firm had experienced declining earnings
for the past eight years and there was strong competition from other
service businesses in the area in which both did business. The request-
ing party had experienced an increase in operating costs and expenses
in relation to sales, was in a critical financial condition and apparently
could not long continue to operate as a solvent and going concern. A
national chain was the only other possible purchaser.

The Commission basing its belief on the information then available
to it advised that the transaction would not violate any of the laws
which it administers. (File No. 653 7025, released Feb. 13, 196S.)

No. 169. Premerger clearance: Financial distress.

The Commission issued an advisory opinion on May 26, 1965, in
which a request for premerger clearance from liability under Sec-
tion 7, amended Clayton Act, was approved permitting acquisition of
an integrated competitor in poor financial condition.

A large diversified manufacturer of closures with less than 3 percent
of its total sales accounted for by a specialty closure product, sought to
acquire the second largest integrated manufacturer of such products,
in an industry dominated by another fully integrated company. The
first four firms in the industry accounted for about 55 percent of the
market. The company to be acquired was in poor financial condition,
and it was doubtful whether its credit standing could support the new
financing necessary for plant improvement and extension of product
lines which were needed to improve its competitive position.

The Commission basing its opinion on the information available to
it advised (1) that it would not challenge the acquisition if consum-
mated, but (2) that such advice was given without prejudice to the
right to reconsider in the event anticompetitive effects causally con-
nected to the acquisition were manifested in the future. (File No. 653
7058, released Feb. 13,1968.)

No. 170. Premerger clearance: De minimis competitive effect.

The Commission issued an advisory opinion on June 8, 1965, in which
a request for premerger clearance from liability under Section 7,
amended Clayton Act, was approved permitting acquisition of a com-
petitor’s unprofitable operating division.

A large manufacturer of a diverse line of aeronautical supplies
sought Commission approval for the disposition of one of its operating
divisions which was an unprofitable part of its total business. The pro-
posed purchaser was another diversified corporation also engaged to a
small degree in the same line of commerce. It was evident that although
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these two companies ranked high in market shares, there were many
others in the business, and that restrictive licenses were often used by
customers to exercise an effective consumer-control of the survey mar-
ket. The total dollar value of the business being sold was small and
it appeared there would be a liquidation of the assets if the sale was not
made.

The applicant was advised that based on the available information a
proceeding would not be initiated by the Commission to challenge the
acquisition. The Commission added that the advice was being given
without prejudice to its right to reconsider the questions involved in
the event substantial anticompetitive effects attributable to the acquisi-
tion were manifested in the future. (File No. 633 7060, released FFeb. 13,
1968.)

No. 171. Premerger clearance denied: Adverse competitive effects
probable.

The Commission issued an advisory opinion on June 10, 1963, in
which a request for premerger clearance from liability under Section 7,
amended Clayton Act, was denied because of the existence of probable
adverse competitive effects.

A manufacturer/retailer of consumer leather goods requested clear-
ance for its proposed acquisition of a major regional retailer of prod-
ucts produced by the manufacturer. The horizontal and vertical
implications of this proposed merger were similar to those which were
declared unlawful in the case of United States v. Brown Shoe, 370
U.S. 294 (1962). However, the market shares were smaller and prob-
able adverse competitive effects somewhat less than were present in the
Birown Shoe case.

The Commission advised there existed a substantial probability that
the proposed acquisition would be a violation of the Clayton and Fed-
eral Trade Commission Acts. The application for premerger clear-
ance was denied.

Thereafter, the acquisition was consummated. A complaint issued
and a consent settlement effected whereby the acquiring company
agreed to make no further acquisitions of retailers or manufacturers
of the product involved for a period of several years without prior
Commission approval. (File No. 653 7051, released Feb. 13, 1968.)

No. 172. Premerger clearance: Adverse competitive effects not
discernible. '

The Commission issued an advisory opinion on July 23, 1965, in
which a request for premerger clearance from liability under Section 7,
amended Clayton Act, was given limited approval because it did not
appear that the acquisition would result in the requisite adverse
competitive effects.
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A diversified processor, wholesaler and retailer sought clearance for
its proposed acquisition of an independent food supplier which sold
a major portion of its products to a subsidiary of the acquiring
company. The isolated transaction did not appear to have the requisite
substantial adverse competitive effects called for by the statute, but
in view of pending investigations of additional acquisitions by the
acquiring company, an unrestricted clearance could not be approved
by the Commission.

The Conunission advised that it would take 1o action solely as to the
proposed transaction if it was censummated. The Commission added
that it conditioned its advice on assurances that by accepting and act-
ing upon the opinion, the acquiring company would not use the opinion
as precedent or argument in the investigation, or in the formal or in-
formal hearings, of any matter involving the acquiring company then
pending or which might come before the Commission or any other
court or agency.

The Commission added that if at some future date the acquiring com-
pany was required to divest the subsidiary which was actually taking
over the independent company, the parent company would not object
to divestiture of the independent food supplier on terms set by the
Commission or other court or agency. (¥File No. 653 7057, released
Feb. 13, 1968.)

No. 173. Premerger clearance denied: Lack of competitive
information.

The Commission issued an advisory opinion on October 29, 1965, in
which a request for premerger clearance from liability under Sec-
tion 7, amended Clayton Act, was denied for lack of competitive
information concerning competition in the line of commerce involved.

A leading manufacturer of dispensing machines sought approval
of its proposed purchase of a smaller, family held manufacturer of
dispensing machines which were complementary to the product line of
the acquiring company.

The Commission declined to render an opinion because of (1) the
paucity of competitive information concerning competition in the line
of commerce with which the acquired company’s machine was identi-
fied, and (2) the short time period available between the date of the
request and the closing date agreed upon between the parties. This
short time precluced a more complete investigation and analysis. (File
No. 663 7014, released Feb. 13,1968.)

No. 17L Premerger clearance denied: Vertical merger would
raise guestiens.

The Commission issued an advisory opinion September 8, 1966, in
which a request for premerger clearance from liability under Sec-
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tion 7, amended Clayton Act, was denied because the competitive im-
plications of the acquisition would raise economic questions resolvable
only by investigation.

A leading construction material producer applied for clearance of
its proposed acquisition of a diversified company having a large share
of a regional market in the sale of raw materials such as sand, gravel
and stone, which were complementary to its principal product line. The
requesting party offered to dispose of certain producing plants now op-
erated by the company, and to continue appropriate leases of other
such plants as the company owned.

The Commission advised the requesting party that the competi-
tive implications of the integration of construction material distribu-
tors with sources of raw materials were such that an investigation to
assess the economic effects of the acquisition, if it was consummated,
would be necessary. (File No. 673 7004, released Feb. 13, 1968.)

No. 175. Interpretation of reguest for premerger clearance:
Declining industry.

The Commission issued an opinion October 8, 1965, in connection
with a request for advice by two respondents as to whether a proposed
merger, if consuimmated, would be in violation of an outstanding order
prohibiting them from, among other matters, uniting facilities so as
to eliminate competition.

One respondent, a small company in the coin operated machine busi-
ness, desiring to be acquired by the other, a larger comy:any in the same
industry, applied for clearance of the proposed acquisition under Com-
mission established procedures. It was reported that the smaller re-
spondent was in financial difliculties to the peint where it was ap-
proaching failure. Further reasons advanced to support the proposed
merger were that demand for the product was on the decline, the
industry easy to enter, and reasonable efforts to locate another pur-
chaser had been unsuccessful.

On the basis of available information, the Commission advised that
if the smaller respondent sold its business to any company, the Com-
mission did not intend to initiate proceedings with regard to such sale.
(File No. D-6124, released Feb. 13, 1968.) (Opinion issued under au-
thority of Section 8.61(c) of the Comumission’s Rules of Practice
(1967).)

No., 176, Premerger clearance: De minimis competitive effects.

The Commission issued an advisory opinion on November 22, 1966,
in which a request for premerger clearance from liability under Sec-
tion 7, amended Clayton Act, was approved permitting acquisition of
a company in financial distress. :
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A dairy products processing company in financial difficulty desiring
to be acquired by a larger company in the same field applied for clear-
ance of the proposed acquisition. The companies competed to a limited.
extent ; however, the applicant had losses for a number of years, could
not obtain long term financing and had made numerous unsuccessful
attempts to sell to others. ’

The requesting party was advised that, relying on his representa-
tions as to the hopeless financial condition and unsuccessful efforts to
sell, the Commission would not challenge the proposed acquisition if
it were consummated. (File No. 671 0615, released Feb. 13, 1968.)

No. 177. Compliance interpretation of request for premerger
clearance: Imminent insolvency.

The Commission issued an opinion February 14, 1964, in connec-
tion with a request for advice as to whether a proposed merger, if con-
summated, would be in violation of an outstanding order prohibiting
the acquiring company from making certain acquisitions.

A small company manufacturing food products applied for clearance
of its acquisition by a larger producer engaged in operations in the
same product line. The larger producer was subject to a Commission
order prohibiting certain acquisitions for a designated period of time
without prior Commission approval.

Both producers competed in the same general trading area. It was
presented that the smaller company was in imminent danger of in-
solvency and that it had exhausted every possibility of locating another
purchaser without success.

On the basis of available information, but primarily because of the
equities affecting the smaller company’s position in the industry, the
Commission gave its approval to the proposed acquisition. (File No.
D-6651, released Feb. 13, 1968.) (Opinion issued under authority of
Section 3.61(c) of the Comumission’s Rules of Practice (1967).)

No. 178. Compliance interpretation of request for premerger
clearance: Denied, other purchasers available.

The Commission issued an opinion April 2, 1964, in connection with
a request for advice as to whether a proposed merger, if consummated,
would be in violation of an outstanding order prohibiting the acquir-
ing company from making certain acquisitions.

A large company in the food products field applied for clearance, of
its proposed acquisition of a smaller company engaged in operations
in the same product line. The larger company was subiect to a Com-
mission order prohibiting certain acquisitions for a designated period
of time without prior Commission approval.

Both companies were in substantial competition in the same general
trading area. It was determined that other prospective purchasers were
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available and that the smaller company was of considerable size when
compared with other regional producers.
The Commission advised that the proposed merger could not be
approved under the circumstances. (File No. D-6495, released Feb. 18,
1968.) (Opmlon issued under authority of Section 3. 61 (c) of the Com-
mission’s Rules of Practice (1967).)

No. 179. Compliance interpretation of request for premerger
clearance: Imminent bankruptcy.

The Commission issued an opinion October 28, 1964, in connection
with a request for advice from a small company as to whether its pro-
posal to merge with any other company in the same field would, if con-
summated, be in violation of Section 7, amended Clayton Act.

A small food products manufacturer applied for advice from the
Commission regarding the possibility of selling out to any other com-
pany operating in the same field, particularly to a large processor in
the same products line. The larger producer was subject to a Commis-
sion order prohibiting such acquisitions for a designated period of time
without prior Commission approval.

It was presented that the requesting company had made reasonable
but unsuccessful attempts to locate a purchaser other than the larger
company, and moreover was on the verge of bankruptcy.

On the basis of available information, but primaril) because of the
equities affecting the requesting company’s position in the industry,
the Commltsmn advised that an acquisition by another producer in the
same field would not be in viloation of Section 7; amended Clayton
Act, and in the event a sale is made to a company which is under Com-
mission order requiring approval of such acquisition, said approval
would be granted.

In clearing the proposed sale the Commission pointed out that the
approval might be reconsidered, revoked or rescinded if it subsequently
appeared the facts submitted were inaccurate, incomplete or that they
bad changed at the time a sale was made. (File No. D~6652, released
Feb. 13, 1968.) (Opinion issued under authority of Sectlon 3 61(c) of
the Commlssmn s Rules of Practice (1967).)

No. 180. Compliance interpretation of request for premerger
clearance: Imminent insolvency.

The Commission issued an opinion September 24, 1965, in connec-
tion with a request for advice as to whether a proposed merger, if con-
summated, would be in violation of an outstanding Commission order
prohibiting the acquiring company from making certain acquisitions
for a designated period of time without prior Commission approval.

A small food products manufacturer applied for clearance of its pro-
posed acquisition by larger company under Commission order and
which was much more extensively engaged in the same product line.
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The requesting company was experiencing a decline in annual profits
to the point of insolvency. It was reported that refinancing was not
availabie and the smaller company was not, for a number of reasons,
a viable concern in the context of the particular market. Exhaustive
efforts to locate another purchaser had been unsuccessful.

On the basis of available information, the Commission gave its ap-
proval to the proposed acquisition. (File No. D-6651, released Feb. 13,
1968.) (Opinion issued under authority of Section 3.61(c) of the Com-
mission’s Rules of Practice (1967).)

Ne, 181. Compliance interpretation of requests for premerger
clearance: De minimis competitive effects; one request
denied,

The Commission issued opinions on February 9, 1966 and Janu-
ary 26, 1967, in connection with requests for advice as to whether sev-
eral proposed mergers, if consummated, would be in violation of an
outstanding Commission order prohibiting future acquisitions by re-
spondent for a designated period of time without prior Commmission
approval.

A large automatic machine company under Commission order sought
approval for the proposed acquisition of two smaller, local companies
engaged in the same line of business. In one metropolitan avea respond-
ent. and the first smaller company were in competition, and in the
other trading avea vespondent and the second smaller company did not
compete to any significant degree. In the first area there were & sub-
stantial number of local and national competitors involved, and in the
other area a substantial number of local competitors and one national
competitor were involved.

In these two instances the Commission approved the proposed
acquisitions. '

Tn o third request for advice involving a different trading area, the
respondent sought clearance for the proposed acquisition of a smaller,
local company engaged in the same line of business in direct competi-
tion with the larger company. There was a concentration in the line of
commerce involved. The Commission denied the request for clearance
because it was incompatible with the objectives of the order prohib-
iting such acquisitions. (File No. C-809, released Feb. 13,1968.) (Opin-
jon issued under authority of Section 3.61(c) of the Commission’s
Rules of Practice (1967).)

Ne. 182. Compliance interpretation of request for premerger
clearance: Liguidation probable.

The Commission issued an opinion May 24, 1966, in connection with
a request for advice as to whether a proposed acquisition, if consum-
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mated, would be in violation of an outstanding order prohibiting
respondent from making certain acquisitions for a designated period
of time without prior Commission approval.

A large manufacturer of food prodmets sought clearance of its
proposal to acquire a smaller manufacturer engaged in the same
general line of commerce. The requesting manufacturer was, and is
now, subject to a Commission order prohibiting, among other things,
the making of certain acquisitions for a designated period of time
without prior Commission approval. The two manufacturers were
not in competition in the same geographical trading area, but to a
very limited extent the requesting manufacturer was a supplier to the
smaller company.

The smaller manufacturer had made reasonable but unsuccessful
attempts to sell to others in the industry and in the circumstances
liquidation apparently was the only alternative to the proposed sale.

The Commission advised that, in reliance on the information sub-
mitted by the parties, if the proposed acquisition was made, the
Commission would not proceed against the acquiring company. (¥ile
No. D-7880, released Feb. 13, 1968.) (Opinion issued under authority
of Section 8.61(c) of the Commission’s Rules of Practice (1967).)

No. 183. Compliance interpretation of request for premerger
clearance: Denied, competitive considerations.

The Commission issued an opinion July 20, 1966, in connection with
a request for advice as to whether a proposed merger, if consununated,
would be in violation of an outstanding order prohibiting the acquiring
company from making certain acquisitions.

A large manufacturer of industrial products sought clearance for
its proposed acquisition of a smaller company in the same as well as
in 2 complementary product line. The requesting manufacturer was,
and is now, subject to a Commission order prohibiting, among other
things, the making of certain acquisitions for a designated period of -
time without prior Commission approval.

Both manufacturers were competitors and the smaller was quite
capable of growing and developing in the industry. Further, no efforts
had been made to locate other possible purchasers.

The Commission advised that approval for the proposed acquisition
would not be in the public interest because it would entail the acquisi-
tion of a competitor and further increase concentration in the industry.
(File No. D-6608, released Feb. 13, 1968.) (Opinion issued under
authority of Section 3.61(c) of the Commission’s Rules of Practice

(1967).)
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No. 184, Compliance interpretation of request for premerger
clearance: Bankruptcy imminent.

The Commission issued an opinion September 1, 1966, in connec-
tion with a request for advice as to whether a proposed merger, if
consummated, would be in violation of an outstanding order prohibit-
ing the acquiring company from making certain acquisitions.

A small processor of food products applied for clearance of its
proposed acquisition by a larger processor engaged in operations in
the same general product line. The larger processor was, and is now,
subject to a Commission order prohibiting, among other matters, the
making of certain acquisitions for a designated period of time without
prior Commission approval.

The requesting processor was on the verge of bankruptcy and had
made reasonable but unsuccesstul attempts to locate another purchaser
within the industry. '

The Commission advised that, in reliance on the information and
data supplied, it would approve the request for clearance of the pro-
posed acquisition. (File No. D~6651, released Feb. 18, 1968.) (Opinion
issued under authority of Section 3.61(c) of the Commission’s Rules
of Practice (1967).)

No. 185. Compliance interpretation of request for premerger
clearance: De minimis competitive effect.

The Commission issued opinions September 29, 1966, and Janu-
ary 26, 1967, in connection with requests for advice from a small
company as to whether a proposal to merge, if consummated, would
violate an outstanding order prohibiting either purchasing company
from making certain acquisitions.

A small processor of food products which was tightly held, having
declining profits, increasing expenses, a loss of key personnel, a plant
too small to compete efficiently, and an owner-manager who was
determined to sell, applied for clearance for its proposed acquisition
by either of two larger processors in the same general line of com-
merce. Both of the larger processors were subject to a Commission
order prohibiting certain acquisitions for a designated period of time
without prior Commission approval.

On the basis of supplied information, the Commission cleared the
request for acquisition by either of the two larger processors. Sub-
sequently, however, partial acquisition by a third processor was ap-
proved, as was a partial acquisition by one of the larger concerns.
(File No. D-6651 and D-6652, released Feb. 13, 1968.) (Opinion is-
sued under authority of Section 8.61(c¢c) of the Commission’s Rules
of Practice (1967).)
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No, 186. Compliance interpretation of request for premerger
clearance: De minimis competitive effect.

The Commission issued an opinion December 23, 1966, in connection
with a request for advice as to whether a proposed merger, if consum-
mated, would violate an outstanding order prohibiting the purchasing
company from making certain acquisitions.

The estate of a very small retailer of food products applied for
clearance of its proposed acquisition by a larger processor engaged
in operations in the same general product line. The larger company
was, and is now, subject to a Commission order prohibiting certain
acquisitions for a designated period of time without prior Commission
approval. The retailer, a negligible factor in the industry and in the
relevant geographical market, was not capable of development in
the estate status.

The Commission cleared the proposed acquisition. (File No. D-6651,
released Feb. 13, 1968.) (Opinion issued under authority of Section
3.61(c) of the Commission’s Rules of Practice (1967).)

No. 187. Compliance interpretation of request for premerger
clearance: Imminent insolvency.

The Commission issued an opinion September 25, 1964, in connec-
tion with a request for advice as to whether a proposed merger, if
consummated, would be in violation of an outstanding Commission
order prohibiting the purchasing company from making certain
acquisitions.

A large integrated company manufacturing commercial products
applied for clearance to acquire a smaller company engaged in opera-
tions in the same product line in the Western States. The larger com-
pany was, and is now, subject to a Commission order prohibiting
certain acquisitions for a designated period of time without prior
Commission approval.

Both manufacturers were in direct competition in the geographical
trading area. However, each held a relatively small share of the market
involved. It was represented that the small concern had exhausted all
other possibilities of selling to another purchaser, save to one or more
of the other integrated manufacturers in the industry. The seller, who
was suffering personal hardships because of illness in his family, had
to leave the business and the area which is served.

On the basis of the information and data supplied, the Commission
cleared the request for clearance of the proposed acquisition. (File No.
C-751, released Feb. 18, 1968.) (Opinion issued under authority of
Section 3.61(c) of the Commission’s Rules of Practice (1967).)
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No. 188, Premerger clearance denied: Merger of firms in same
industry would raise questions.

The Commission issued advisory opinions on September 27, 1962,
March 28, 1963, and September 12, 1963, in which commutual requests
for premerger clearance from liability under Section 7, amended
Clayton Act. by a small dairy in financial difficulty were denied as to
acquisition by a larger company in the same industry. but were finallx
approved permitting acquisition by a diversified corporation in
another industry.

A small dairy in financial difficulty desiring to be acquired by a
larger company in the same field applied for clearance of the proposed
acquisition. The Jarger company, an integrated processor and distrib-
utor of dairy products, was the respondent in a complaint in litiga-
tion with the Commission.

The applicant was advised the proposed acquisition would raise
questions similar to those involved in the proceeding and that the pend-

nev of the proceedings made it inappropriate to express any further
views. Reconsideration was requested. In response, the Commission
informed the applicant of the decision in the Foremost Dairies case.
Docket 6495 and again advised that the acquisition would raise serious
questions under Section 7 of the Clayton Act. Further. the Commission
pointed out that it recognized the problems of small dairies and sug-
gested further efforts to sell to a local or regional purchaser.

Later, the small dairy requested consideration of its proposed ac-
quisition by a large. diversified corporation in the food industry. The
Commission advised it would contemplate no action if the transaction
was consummated. The Commission added its advice should not be
construed as affecting anyv position it had previously taken against the
acquiring corporation nor as in any way prejudicing any pending or
future action it might take against the acquiring corporation regard-
ing other acquisitions. (File No. 633 7015, released Feb. 13, 1968.)

No. 189. Premerger clearance: Precarious financial condition.

The Commission issued an advisory opinion on March 20, 1963, in
which a vequest for premerger clearance from liability under Section 7.
amended Clayton Act. was approved permitting acquisition of a com-
pany on the verge of insolvency.

A manufacturer of consuner goods desiving to be acquired by o
larger producer in the same field requested clearance of the proposed
acquisition. His company had suffered declining sales for a number of
vears and was in a precarious financial condition to the point of being
on the verge of insolvency. Further. reasonable attempts to sell to
others had been made but there was no other purchaser which could
preserve the competitive force possessed by the requesting manu-
facturer.
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The requesting party was advised that if the sale were constmmated,
the Commission would contemplate no action based on this trans-
action alone. The Commission added that its decision was based on rep-
resentations that the smaller firm was in such dire financial straits that
it faced impending bankruptcy. Further, the Commission stated it was
expressing no opinion regarding prior acquisitions or on restrictive
practices, if any, by the purchaser or any other company which may
have contributed to the requesting party’s failing condition. (File No.
(33 7040, released Feb. 13, 1968.)

No. 190. Randem distribution of “bonus certificates” with
purchase,.

The Commission in an advisory opinion stated that the random
inclusion of “bonus certificates™ in egg cartons would be violative of
Section 5 of the Federal Trade Commission Act.

The seller proposed to include “bonus certificates™ in cartons of eggs
offered for sale. The certificates were described as being worth *so
many eggs or $5 in cash.” They would be randomly distributed so that
some cartons would contain eggs plus a bonus certificate of value,
while others would contain eges only. or eggs plus a certificate of little
or no value.

The Commission was of the view that this would be merchandising
by lottery. a practice wlich the Commission has long held to be unfair
within the meaning of Section 5 of the Federal Trade Commission Act.
(File No. 683 7065, released Feb. 16.1968.)

- No. 191, Advertisements which appear in news format.

The Commission rendered an advisory opinion involving the ques-
tion of whether it is deceptive to publish an advertisement in the for-
mat of a news article without disclosing it is an advertisement, as
required in the Commission’s press release of November 28. 1967,

The factual situation presented to the Commission invoived the
publication of & column in a newspaper which advertised the cuisine
facilities of several restaurants. Written in narrative form, the writeup
about each vestaurant usually identified the chef and/or head wailter,
vave a brief description of how a certain mneal is prepared. and con-
tained other factual information concerning the hours during which
meals ave served. whether dancing is permitted, whether cocktails
are served, and some general indication of the price range of the meal.

In its opinion. the Commission concluded :

% % the column uses the format and has the general appearance of a news
feature and/or article for public information which purports to give an inde-
pendent, impartial and ymbiased view of the cuisine facilities of a particular
restaurant. Since the column in fact consists of a series of commercial messages
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which are paid for by the advertisers, the Commission is of the opinion that it
will be necessary to clearly and conspicuously disclose it is an advertisement,
as outlined in the aforementioned press release. This conclusion would not be
altered even though the column carried the exact cost of each meal being
advertised, or if it listed the price range of the various meals.

(File No. 633 7080, released Feb. 16, 1968.)

No. 192. Clearance denied for merger of competing milk com-
panies.

The Commsision rendered an advisory opinion in which clearance
was denied to an applicant to sell its milk processing and dairy prod-
ucts distribution assets to a large, integrated food producing, proces-
sing, wholesaling and retailing concern. The proposed purchaser has
a dairy products subsidiary in actual or potential competition with
the applicant in the same market.

The Commission noted that the proposed merger would combine
the firm now appearing to rank fourth in sales in the market with the
eighth to result in a firm in second or third position. It also appears
that the present top four firms have about forty percent of the sales in
the market and therefore the proposed merger would further increase
the market concentration.

Because the proposed merger raises such serious questions of possible
violations of Section T of the amended Clayton Act, the Commission
advised the applicant that premerger clearance cannot be granted. The
Commission further stated that, if the merger occurs, the Commission
may take the action it deems necessary to protect the public interest
and prevent anticompetitive effects. (File No. 683 7078, released
Teb. 20,1968.)

No. 193. Substitution of merchandise unlawful even though equiv-
alent in grade, quality, and appearance to that ordered by
customers.

The Commission was requested to render an advisory opinion with
respect to the legality of substituting, on customer orders for a par-
ticular fabric, a fabric produced by another manufacturer without
notifying customers of the intended substitution.

It was represented that customers had long been supplied with a
specific fabric and that sample display cards had been distributed to
them advertising the availability of this fabric. The supplier recently
discontinued production of the fabric and another supplier was located
who will furnish a similar product said to be identical in pattern and
of better quality. It was proposed to supply customers with the new
product without resampling their display cards or otherwise advising
them of the substitution, the cost of which, it was asserted, would be
prohibitive.
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The Commission advised that it could not give its approval to this
proposed business practice. A foreseeable result of substituting the
product of one manufacturer for that of another would be to mislead
customers into purchasing an article which they might not wish or
intend to purchase, and which they might or might not purchase if
they were informed as to its origin. Nor would the prejudice thus en-
gendered be confined to customers; other distributors and manufac-
turers of a competing product would be injured when orders that
would normally have come to them if the fabric were rightly named
are diverted to the offending firm. (File No. 683 7081, released Feb. 20,
1968.)

No. 194. Use of uniform delivered pricing system effected by
deducting freight allowances from f.o.b. price.

The Commission advised a west coast manufacturer of industrial
parts that it would not be illegal to use either a conventional uniform
delivered pricing system based on average cost factors or a uniform
delivered pricing system which will be effected by granting so-called
freight allowances to be deducted from the manufacturer’s f.o.b. fac-
tory price.

The facts with respect to the second alternative were that the manu-
facturer proposed to establish an f.0.b. factory price of, for purposes
of illustration, $99.50. Actual freight to west coast customers may be
$0.50 and such customers would receive no allowance. Thus they would
pay the manufacturer §99.50 and the carrier $0.50, making a total of
$100. Then, again using hypothetical figures for purposes of illus-
tration, actual freight to a Denver customer may be $1. The manu-
facturer would grant such a customer a £0.50 freight allowance to be
deducted from the f.o.b. price, thus leaving the customer paying the
manufacturer a price of $99 and the carrier §1, making a total of $100.
Continuing east, actual freight to a Kansas City customer may be
$1.50. The freight allowance would be $1, leaving the customer paying
the manufacturer §98.50 and the carrier $1.50, for a total again of
$100. This would continue in graduated steps across the country to
where an east coast customer with actual freight costs of $3 would
receive an allowance of $2.50, leaving him also paying a total of $100.
The manufacturer advised that it was considering this alternative for
administrative reasons, since it wished to pass title to the customers
upon delivery to the carrier and have the customers handle all freight
bills.

With repect to the first question, the Commission advised that it was
of the view that there could be no question of the manufacturer’s right
te unilaterally employ a uniform delivered pricing system, since if each
buyer pays the same delivered price no question under the Clayton
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Act. as amended by the Robinson-Patman Act, would arise. While the
factual situation under the second alternative is somewhat more com-
plicated, the Commission was further of the view that it also would not
result in a violation of law if implemented exactly as outlined above.
In the Commission’s view, the difference between the two systems is
one of form rather than of substance and that it would male no legal
difference whether the manufacturer computes its factory price and
adds to it an-amount equal to the average freight costs for delivering
to all customers, as is done in the usual uniform delivered pricing sys-
tem, or whether it accomplishes the same result by deducting an
amount from the factory price which would have the effect of leaving
each buyer paying an amount roughly equal to the same freight fac-
tor. In either event. it would seem that the manutacturer would have
made freight a part of the price. so that each buyer's out-of-pocket
costs would be exactly the same.

The Commission further cautioned, however. that since this opinion
deals in a projected manner with hypothetical figures chosen for ilius-
{rative purposes, the computations later to be made based upon actual
cost factors must in practice achieve the result claimed in that each
buyer will pay exactly the same net price including the freight. Any
other result. the Commission stated, would be outside the scope of this
opinion. (File No. 683 7077, released Feb. 24. 1968.)

Ne. 195. Notice to magazine dealers as to availability of display
allowance. _

The Federal Trade Commission advised a seller of magazines that
it could see no objection to its proposed method of notifying dealers of
the availability of a display allowance program on the assurance that
all dealers would receive notice by the method selected.

Tnder the proposal, the digplay allowance plan would be otfered to
all vetailers on the same basis. Under the method of notification pro-
posed. an advertisement would be published in a trade publication of
general circulation among dealers announcing the main details of the
proposal. A one inch reminder advertisement would then be published
in three subsequent issues. Then the seller proposed to work with the
distributor of the publications and the wholesalers to reach every re-
tailer competing in the distribution of the publications.

The Commission advised that while Section 2(d) of the amended
Clavton Act does not specifically require that all competing customers
be individually notified regarding the particulars of a promotional
program, it has repeatedly held that the statute contemplates that all
competitors shall be accorded equal opportunity to particiate. This
construction has been incorporated in the Commission’s Guides for
Advertising allowances, where sellers are advised that they should
take some action to inform all customers competing with any partici-
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pating customer that the plan is available. This may be done by any
means the seller chooses, including letter, telegram, notice on invoices,
salesmen, brolkers, ete. While the Guides do add that if a seller wants
to be able to show that he did make an offer to a certain customer,
he is in a better position to do so if he made it in writing, the ('om-
mission added that it is clear that other methods are permitted if
notice to all competing customers is given.

The Commission concluded that it could see no objection to the
proposed program of notification based on the assurance that it will
reach all competing dealers of the publications. In this connection,
however, the Commission further advised that whenever a seller
selects any method of notification short of actual notice to each dealer,
he bears full responsibilty under the law for sceing that the method
selected gives each dealer the notice to which he is entitled. (File No.
683 7082, released Feb. 24, 1968.)

No. 196. Commission holds not objectionable the advertising

phrase “It works * * * or we’ll fix it free.”

The Commission rendered an advisory opinion whereby it con-
cluded that a proposed phrase It works . . . or we'll fix it free.” is not
objectionable and thus may be used in advertising, and on boxes con-
taining, products of a certain manufacturer. The Commission took
account of information that the particular manufacturer does, in fact,
vepair without qguestion and without charge of uny kind (¢.¢.. for
parts, labor, “handling,” or return postage) all of its produets sent to
it directly by owners or through retailers. (File No. 683 7089, released
Feb. 27, 1968.)

No. 197. Use of term “Hand Made” to describe boot with a sealed
sole.

The Commission rendered an advisory opinion to the effect that the
unqualified term “Hand Made™ could not be used to deseribe a boot
with a sealed sole. :

The requesting party is currently selling a completely hand made
boot in which all parts ave cut by hand and stitched together to form
the uppers. It is hand lasted and then the sole is built up and stitched
together by hand. The boot is labeled “Hand Made.” The seller is now
considering putting on a sealed sole to veplace the leather sole. Other
than that all operations will be identical, including the hand sewing
of the heel counter. An opinion was requested as to whether a boot so
constructed could still be labeled “Hand Made.”

The opinion advised that in the Commission’s view the seller could
not use the unqualified term “Hand Made™ to describe a boot with a
sealed sole. He could, however, use the term to describe the part
or parts which are sewn by hand in such manner as to make 1t clear,
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by use of an appropriate disclosure, that the sealed sole is net hand
sewn. (File No. 683 7087, released ¥eb. 27, 1968.)

Neo. 198. Truckload discount for guantify purchases.

The Commission rendered an advisory opinion involving a 5 per-
cent discount that a manufacturer proposed to offer to all customers
purchasing in truck-lot quantities. The manufacturer requesting the
opinion is subject to a cease and desist order prohibiting price dis-
crimination under Section 2(a) of the amended Clayton Act.

The manufacturer operates a single factory located in the Midwest
and ships its products on a uniform delivered price basis to wholesale
customers located throughout the continental United States. The
manufacturer desires to pass on to its customers cost savings due to
lower freight rates for full truckload-lot quantities, by means of a
uniform discount applicable to all truckload orders. For a recent six-
month period, the manufacturer determined that its average freight
saving on such orders was in excess of 5 percent. It thereupon requested
an advisory opinion as to whether the Commission would approve a
uniform 5 percent truckload discount.

The Commission advised the manufacturer that it could not
approve the proposed 5 percent discount for truckload-lot orders
because, based on the submitted data, the proposed discount would not
appear to be uniformly cost justified. Accordingly, the use of such a
discount could result in violation of the order in question, by produc-
ing price discriminations between customers qualifying for the
discount and competing customers not able to qualify for it. The Com-
mission noted that the alleged cost savings depend upon averaging the
savings in the freight rates for truckload-lot shipments to all of the
manufacturer’s truckload customers in the United States and that,
although the freight saving increase with the distance of customers
from the manufacturer's plant, the freight savings on sales to nearby
truckload customers is considerably less than 5 percent. (File No.
D-7851, released Mar. 5, 1968.) (Opinion issued under authority of
Section 3.16(c) of the Commission’s Rules of Practice (1967).)

No. 199. Agreement by processors to sell at prices higher than
minimums set by State regulation.

The Commission rendered an advisory opinion advising a State
official that it would be illegal to hold a meeting at which the proces-
sors of milk within the State would agree to sell at prices higher than
the minimum prices set by the State milk control agency.

The official pointed out that the State milk control agency had per-
formed its function of setting minimum prices pursuant to State law,
but that it was felt that it would be difficult for many processors to
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maintain a profitable operation at these minimums in the outlying
areas and towns due to higher delivery costs. The official also advised
that this proposed action would not be taken pursuant to State law,
but would instead be as a result of voluntary agreement among the
processors involved.

The opinion advised that it was the Commission’s considered
opinion that such an agreement among the processors would be subject
to serious question under well-settled principles of antitrust law. The
Commission stated the law is clear that a State may, in the exercise of
its sovereign power, itself conduct such regulation of business activi-
ties within its borders as its own legislature shall properly deem
necessary in the public interest. So long as the resulting regulation is
a State as opposed to individual activity, those subject to the regula-
tion would not be subject to a charge of violating the antitrust laws
by reason of their compliance with the State’s orders, including orders
setting minimum prices for milk.

Here it appeared that the State, speaking through its milk control
agency, had already performed its regulatory function and set mini-
mum prices for milk within its borders. While any individual proc-
essor may sell at higher prices if he so desires, for them to combine
together to agree to sell at higher prices would, in the Commission’s
view, present an entirely different question and would be a situation
which would enjoy no part of the immunity afforded by State regula-
tion. The prices to be charged within the State may be raised or
lowered only by the State itself, the opinion added. They may not be
altered by agreement among those subject to the State’s regulation
without being fully subject to the antitrust laws, under which no prin-
ciple is more firmly established than that which holds that any agree-
ment among competitors as to the prices at which they will sell is
illegal per se. (File No. 683 70835, released Mar. 5, 1968.)

No. 200, Promotion and sponsorship of price catalogs by trade
association,

The Commission was requested to render an opinion with respect
to an outstanding order to cease and desist which, among other things,
proscribed agreements to suggest resale prices. The issue involved the
legality of a covered Trade Association’s sponsorship of catalogs for
its member-dealers, which catalogs would contain manufacturers’
suggested resale price.

The Commission advised that under an outstanding Commission
order covering the Trade Association and its members such sponsor-
ship by the Association may well violate said order. (File No. D-5979,
released Mar. 11, 1968.) (Opinion issued under authority of Section
3.61(c) of the Commission’s Rules of Practice (1967).) "
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No. 201. Specialized automotive repair associatien wants to pub-
lish fiat rate manual for its members.

The Commission issued an advisory opinion stating that it cannot
approve the publication by a specialized automotive repair association
of a fiat rate repair manual for use by its members in determining
labor charges.

The Commission commented that there is implicit too grace a dan-
ger that the association’s manual would facilitate price fixing between
competing repair shop operators. The Commission pointed out the well-
established antitrust principle that price fixing by competitors is il-
legal per se. The public expects to derive benefits from different prices
offered by competing service operators. (File No. 683 7090. released
Mar. 11, 1968.)

Neo. 202. Definition of jobbers and wholesalers for functional
pricing purposes.

- The Commission issued an advisory opinion to an applicant who
{1} asked for a definition of the words “jobber” and “wholesaler,”
and (2) asked the Commission’s views as to the propriety of a proposed
revizion in price lists.

In response the Commission stated :

Ax a working rule. one might suppose that. in a three level system. wholesalers
are closer to producers and jobbers arve closer to retailers in the distribution of
A producer’s goods. Traditionally. producers sell to wholesalers who sell at n
higher price to jobbers who seil at a higher price to retailers.

The controlling element in your problem. lhowever, as in similar problems
arising under the amended Clayton Act. ix whether or not resale competition
actually exists ag between and among these various resellers rather than the
names they use to describe themselves. If in fact a so-called wholesaier com-
petes with a so-called jobber in the redistribution of goods. the difference in
names is of no consequence ; the tact of competition is.

In F.7.Co v, Ruberoid. 343 U.S. 470, (1932) the Supreme Court stressed that
actual competition in resale operations is decisive rather than nomenciature
and approved the Commission's disregard of “ambiguons labels, which might
be used to cloak disecriminatory discounts to favored customers.”

What you plan, as we understand it. is to sgell your middlemen. whether
“wholesalers™ or “jobbers.” at one price, while selling certain selected retailers
at a higher price.

In the circumstances you present., yvou may properly do this provided the
“wholesalers”™ and “jobhers”™ are functioning at the same distribution level and
are not themselves engaged In retail operations competitive with the selected
retailers.

(File No. 683 7092, released Mar. 14, 1968.)
Ne. 203, Coemmon selling organization.

The Commission advised a group of geographically scattered, rela-
tively small public warchousemen that it would not object if they were
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to establish a jointly owned selling agency under the conditions
described.

The Commission understands that the identified public warehouse-
men propose to establish, as a separate corporation, a single service
organization, nationwide in scope. Each participating public ware-
houseman would periodically provide the service organization with
mformation about the kind of storage space he has available, where
such space is available. the times at which such space might be avail-
able and the terms and conditions under which such space would be
available. The information provided is to be processed by electronic
data processing equipment for use by storage space salesmen em-
ployed by the service organziation. Only generalized information de-
veloped by the service organization will be made available to partici-
pants jointly.

Each participating public warehouseman is to retain and affirma-
tively maintain local autonomy in administration, storage, rates, and
customers to be serviced. The Commission notes that, under the statutes
it administers, each participating public warehouseman is required
independently to set his own rates and his own terms and conditions
of sale. Any use of the service organization to effect concert of action
as to rates, terms, or conditions of sale would expose participants to
a charged violation of Section 5 of the Federal Trade Commission
At

The Commission would not object to the establishment of a coop-
erative enterprise. as above described. operating as above set forth.

The following proviso, however, was added to the opinion:

TUnless the Commission has previously rescinded this approval, you are di-
rected that at the end of three years from the date of this opinion to submit
to the Commission a complete report on your membership, terms and conditions
under which the cooperative is operating, including a statement for each mem-
ber on the sales territory of such member. the volume of business and percentage
of such members business.

(File No. 683 7088, released Mar. 14. 1968.)

No. 204. Use of terms “unconditional” and “lifetime” guarantee.

In an advisory opinion rendered to a wateh manufacturer, the Com-
migsion ruled that a guarantee which has conditions and limitations,
other than as to time, may not be represented as an “unconditional”
guarantee. It also advised the requesting party that a guarantee which
lasts for only three years cannot be described as a “lifetime™ guarantee.
Moreover. the Commission objected to the guarantee being deseribed
as “*4-Ever”

With vespect to the claim “unconditional,” the Commission said that
it would be proper to claim that a product is “Unconditionally guar-
anteed for three years™if in fact no other conditions existed. However,
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where there are conditions other than time, such as were present in
the case presented for review, the Commission said that it would be
improper under Sec. 5 of the FTC Act to claim that the guarantee
is “unconditional.” The reason for this, it was concluded, is that the
term “unconditional” means there are no conditions attached, and it
is a contradiction in terms rather than an attempt at modification
to permit use of the claim “unconditional” provided the conditions
are disclosed.

Under the terms of the guarantee which was the subject of the Com-
mission’s opinion, the purchaser of the watch had the option to renew
the original guarantee which expired at the end of three years by
paying a service fee of $5 on an annual basis. By having to pay the $5
service fee, the Commission said, the purchaser no longer has a “life-
time guarantee” but a service or insurance policy which is renewable
at his expense on an annual basis.

The Commission also ruled that it is necessary to disclose the life
being referred to whenever it is claimed that the duration of the guar-
antee 1s for a “lifetime.” For example, is it the life of the original pur-
chaser, the original user, or the life of the product, etc.? Thus, even
if the requesting party resolved the first objection and offered a guar-
antee for life rather than for three years, it would still be necessary to
disclose clearly and conspicuously the life to which reference was being
made.

In the opinion the Commission also objected to the term “4-Ever”
because, contrary to fact, the product was not guaranteed forever.

Finally, the Commission stated that it was not ruling upon the
“waterproof” claim because it currently has under consideration a
possible revision of trade practice rules relating to the term “Water-
proofing” as applied to watches. (File No. 683 7058, released Apr. 3,
1968.)

No. 205. Use of a computer system to collect and disseminate
marketing data.

The Commission issued an advisory opinion concerning the legality
of a proposal to employ computer and data processing equipment to
collect and disseminate certain information in connection with mar-
keting of ice—pack broilers. Sellers would feed into the system their
asking prices and quantities available, and later report on actual sales,
giving the prices and quantities sold. This information would be avail-
able to subscribers of the service, whether the subscribers are sellers,
buyers, or members of the public. Subscribers would obtain the infor-
mation by calling in to the central computer. Identity of all parties
(sellers and buyers) would be kept secret from each other and from
the public.
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The Commisison advised the applicant that it has no objection to the
proposed plan, provided it is not used for some illegal purpose. If
the plan is used as a means for fixing or tampering with the price of
poultry, or for some other illegal purpose, then the Commission would
of course have serious objection to the plan.

The Commission continued :

Statistical reporting plans which involve the collection and dissemination of
data related to future prices are not illegal per se. However, experience in other
cases indicates that a price reporting plan which involves future or advance
prices, particularly when that plan invites an industrywide pricing policy, may
provide the basis for an inference of an agreement or combination to fix
prices in violation of Section 5 of the F'ITC Act. In essence, it is the potential
danger inberent in the reporting plan which is related to future prices that
prompts the Commission to suggest that it be used with extireme care.

Unless the Commission has previously rescinded this approval, you are di-
rected, at the end of three years from the date of this opinion, to submit to the
Commission a complete report on the actual operation of the program, describ-
ing how identity protection was maintained, and to include copies of your
printed-out periodic reports and audits.

(¥File No. 683 7103, released April 3,1968.)

No. 206. Marking 1'equi1'eme1its for apparel of U.S. components
assembled abroad.

The Commission advised an apparel manufacturer that Section
4(b) (4) of the Textile Fiber Products Identification Act would re-
quire an affirmative disclosure of the particulars of foreign origin
under the following facts:

The fabric of which the apparel will be made is entirely of domestic
origin. This fabric will be cut into shapes and forms. The cut fabric,
together with buttons, trimmings, threads, labels, in short all findings,
also of domestic origin, will be shipped abroad to be assembled and
sewn into the product. The assembled product will be returned to the
United States where it will be finished, pressed, folded, and packaged.

The Commission advised the requesting party that a label or other
mark denoting the particulars of foreign origin would be required in
the following terms: “Assembled and sewn in [name of foreign coun-
try where assembled and sewn] of American-made materials.” (File
No. 673 7095, released Apr. 4,1968.)

No. 207. “Made in U.S.A.” label on answering machine composed
of demestic and foreign made components.

The Commission rendered an advisory opinion today in response to
a question concerning the origin of a telephone answering machine
which was composed of both domestic and foreign made components.
The basic machine is manufactured in a foreign country, but modi-
fications to be performed in the U.S., including both labor and parts,
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will represent approximately 70 percent of the total cost of the finished
product. Numerically, approximately half of the components are.do-
mestic and the remaining half are imported.

Concluding that such a product should not be unqualifiedly marked
as “Made in U.8.A.,” the Commission said :

* % ¥ g “Dade in U.8A." mark would constitute an affirmative representa-
tion that the finished product was made in its entirety in the United States.
Nince the end product would in fact contain foreign made components of a sub-
stantial nature, it would be improper to describe the finished product as “Made
in TRA without a clear and conspicuous disclosure of the identity and foreign
country of origin of the imported components.

(File No. 683 7093, released Apr. 4, 1968.)

No. 208. Disclosure of origin of golf clubs made in this country
from imported parts.

The Commission was requested to render an advisory opinion con-
cerning the proper labeling as to origin of golf clubs made in this
country using imported component parts. The cost of materials and
labor in this country with respect to the four clubs in question will
range from a low of 63 percent to a high of 92 percent.

‘The opinion advised that in the absence of any affirmative represen-
tation that the products ave made in the United States. or anyv othoer
representation that might mislead the public as to the country of
origin. and in the absence of any other facts indicating actual decep-
fion. the Commission was of the opinion that. under the facts as pre-
sented. the failure to mark the origin of these golf clubs will not be
regarded by the Commission as deceptive. Accordingly, no marking is
required on these clubs with references to the country of origin. (File
No. 673 7109, released Apr. 4,1968.)

No. 209. Disciosure of foreign origin of ‘component used in
drawer slide assembly.

The Commission was asked to render an advisory opinion as to the
labeling requirements applicable to a slide assembly for cabinet and
desk drawers which will be made in this country using an imported rail
member. The imported component will make up less than half the cost
of thie completed assembly.

The opinion advised that in the absence of any affirmative rep-
resentation that the product is made in the United States, or any other
representation that might mislead customers as to the country of
origin, the Commission was of the opinion that. under the facts as
presented. the failure to mark the origin of the product would not
be regarded as deceptive. '

However, the Commission was also of the opinion that it would not
be proper to describe the completed slide assembly as “Made in U.S.A.”
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since that would constitute an affirmative representation that the en-
tirve assembiy was made in this country, which is not the fact, unless,
of course, the fact is also disclosed in a clear and conspicuous manner
that the rail member is imported. (File No. 683 7095, released Apr. 4.
1968.)

No. 210. Disciosure of foreign origin of imported mechanical
pencil action.

The Comimissioner rendered an advisory opinion in regard to the
question of whether it is necessary to disclose the origin of imported
mechanical pencil actions which are to be assembled with an American
made barrel and elip.

In the absence of any afirmative representation that the product is
made in the United States. or any other representation that might
nislead the public as to the country ot origin. and in the absence of
other facts indicating actual deception. the Commission expressed the
opinion that, under the facts as presented, the failure to mark the
origin of these goods will not be regarded by the Comimission as decep-
tive. (File No. 673 7002, veleased Apr. 4, 1968.)

No. 211. Disclosure of country of origin of imported FM tuners.

The Commission was requested to render an nd\'isor_\"opinion con-
cerning the proper marking of small FAM tuners imported from a
foreign country. The tuners ave disassembled in this country and a
number of domestic components ave installed to replace their foreign
counterparts to change the tuning frequency and narrow the bandpass.

TWith regard to the proposal to omit any statement on the label con-
cerning the origin of the product. and instead to include a brochure
with each unit that would accurately explain its origin, the Commis-
sion believes that such proposal would not violate any of the laws
administered by it. (File No. 683 7010, released Apr. 4. 1968.)

No.212. No foreign origin disclosure required of imported shower
head components.

The Commission rendered an advisory opinion concerning the
proper labeling as to the origin of shower head components to be
imported from a foreign countrv. Under the terms of the proposal the
imported components will represent approximately 40 percent of the
total cost of the completed unit, with American labor and material
representing the remaining 60 percent.

In the absence of any affirmative representation that the product is
made in the TTnited States. or any other representation that might
mislead the public as to the country of origin. the Commission ex-
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pressed the opinion that, under the facts as presented, the failure to
mark the origin of these goods will not be regarded by the Commission
as deceptive. Accordingly, the Commission ruled that no marking is
required on the imported shower head components beyond what is
imposed by the Bureau of Customs. (File No. 663 7015, released Apr. 4,
1968.)

No. 213. Country of origin disclosure on bicycles assembled with
some imported parts.

The Commission was requested to render an advisory opinion con-
cerning the proper labeling as to origin of bicyeles which were to be
produced in the Virgin Islands using parts to be imported from a
foreign country together with other parts froem the United States.
The value of the imported parts in relation to the total value of the
finished bicycle will be around thirty-five percent.

The opinion advised that in the absence of any affirmative repre-
sentation that the product is made in the United States, or any other
representation that might mislead the public as to the country of
origin, the Commission is of the opinion that, under the facts as pre-
sented, the failure to mark the origin of these bicvcles will not be
regarded by the Commission as deceptive. (File No. 673 7056, released
Apr. 4,1968.)

No. 214. Country of origin labeling on lamp containing an
imported wooden base.

The Commission rendered an advisory opinion concerning the proper
labeling as to the origin of lamps containing a wooden base imported
from Japan, which represents approximately 20 percent of the total
cost of the completed unit. The remaining components will be of
American origin and the lamps will be assembled here in the United
States.

Tio questions were ruled upon by the Commission in the advisory
opinion. First, would it be proper to label the lamps as “Made in
U.S.A.”? Second, if not, must the wooden base be labeled as “Made
in Japan”?

In response to the first question, the Commission said that the claim,
“Made in U.S.A..” would constitute an affirmative representation that
the entire lamp was of domestic origin. Since a substantial portion of
the lamp would be of foreign origin, the Commission ruled it would
be improper to label the lamps as “Made in U.S.A.” without a clear
and conspicuous disclosure in the label that the wooden base is made
in Japan.

In regard to the second question the Commission said that, if the
lamps are not labeled as “Made in U.S.A.” and no other representation
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is used which might mislead the public as to the country of origin, and
in the absence of other facts indicating actual deception, under the
facts as presented the failure to mark the origin of the goods will not
be regarded by the Commission as deceptive. Accordingly, the Com-
mission said that no marking is required on the imported wooden
“base with reference to the country of origin. (File No. 673 7077,
released Apr. 4,1968.) '

No. 215. Misrepresenting hoist as “Made in U.S.A.”

The Commissien rendered an advisory opinion today in response
to a question involving the origin of a hoist which is to be made in
part of both domestic and foreign made components.

Specifically presented to the Commission was the question of the
percentage of domestic material which must be present in the finished
product in order for it to be properly described as “Made in U.S.A.”

In response to the foregoing question, the Commission said :

# ok % g “AMade in U.S.A." mark would constitute an affirmative representation
that the product was made in its entirety in the United States. If the product
was made of foreign components and assembled in the United States, it would be
" improper to describe the finished product as “Made in U.S.A.” although a legend
“Assembled in U.8.A. [name of country] components” would be proper.

(File No. 683 7091, released Apr. 4, 1968.)

No. 216. Affirmative misrepresentation as te origin of photo-
graphic accessories.

The Commission rendered an advisory opinion today in regard to
the proper labeling of the origin of photographic accessories which
are imported in whole or in part from a foreign country.

In the opinion the Commission ruled upon the following three ques-
tions which were presented to it. First, what percentage of foreign
made components can a product contain and still be properly labeled
as “Made in U.S.A.”? Second, in the absence of a “Made in U.S.A.”
claim, when is it necessary to disclose the foreign country of origin of
an imported product? Third, does the Commission have any specific
regulations as to size, material and location whenever it is necessary
to disclose the origin of an imported product?

In response to the first question, the Commission said :

* * % the “Made in U.S.A.” mark would constitute an affirmative representa-
tion that the product was made in its entirety in the United States. If the
product did in fact contain foreign made components of a substantial nature, it
would be improper to label the finished product as “Made in U.S.A.” without a
clear and conspicucus disclosure indicating the identity of the imported com-
ponents and the foreign country of origin thereof.

With respect to the second question, the Commission stated that it is
somewhat hypothetical in that it does not involve a specific proposed
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course of actlon, and therefore it is not the proper subject for an
advisory opinion.

In regard to the third and final question, the Commission stated that,
it had no specific regulations as to the exact size, etc., of the disclosure.
The Commission said that it would have to state the rule in general
terms because the facts of each case may be different. The basic require-
ment, the Commission said, is that the disclosure must be of such con-
spicuousness as to be likely obcerved by prospective purchasers making
casual 1nspect10n of the merchandise and of such degree of permanency
$0 as to remain thereon until consummation of the consumer sale
thereot. (File No. 683 7084, released Apr. 4, 1968.)

No. 217. Manufacturer may not mark “Made in U.S.A.” on im-
ported blades of cutlery finished and assembled in the United
States.

The Commission issued another advisory opinion in a series con-
cerning commodities of partial or total foreign origin.

The Commission advised a manufacturer in this country, the appli-
cant for an advisory opinion, that he may not mark “MADE IN
T.8.A7 on nnported blades of cutlery to be finished and assembled
in the United States. l’he Commission noted that a blade is a significant
component. of cutlery. The Commission called attention to the danger
that the contemp! ated marking might \‘1ohte Section 5 of the Federal
Trade Commission Act. (File No. 683 7088, released Apr. 4, 1968.)

No. 218. Country of origin labeling on food machinery containing
imported components.

The Commission rendered an advisory opinion in regard to repre-
sentations concerning the origin of goods which are produced domes-
tically but which contain lmpolted components.

Specifically, the Commission ruled that food machinery may not be
represented affirmatively as being of domestic origin nnless it is made
m itsentirety inthe U n“(ed States.

Under the factual situation presented to the Commission. the re-
questing party proposes to produce a food machine here in the United
States which will contain some components imported from a foreign
country. Specifically. the requesting party wanted to know what per-
centage of the machine must be made in the United States hefore it can
be affirmatively represented as an American-made product.

Although the Commission ruled that such a machine could not he
affirmatively represented as being of domestic origin, it further stated
the ruling does not prevent the vendor from making a factual disclo-
sure of the percentage of American-made parts as contrasted with the
percentage 1mported, should the vendor desire to make such a repre-
sentation. (File No. 683 7009, released Apr. 4, 1968.)
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No. 219. Disclosure of foreign origin of contents on package
bearing name suggesting domestic origin.

The Commission issued an advisory opinion dealing with the failure
to disclose the foreign origin of imported switchplates. The packages
containing the switchplates was labeled with a company name suggest-
ing that the product was of domestic origin.

Under these circumstances, the Commission required that the foreign
origin of the product be disclosed in conjunction with the company
name. (File No. 672 3717, released Apr. 4, 1968.)

No. 220. Foreign country of origin disclosure on imperted tools.

The Commission rendered an advisory opinion in regard to the
proper labeling of the country of origin of certain imported tools.

Specifically, the requesting party wanted to know whether it would
be necessary to disclose the country of origin on the tools. and in
advertising.

In the advisory opinion which was issued, the Commission concluded
that it would be necessary to disclose the foreign country of origin of
‘the tools in a clear and conspicuous manner at the point of sale. It also
ruled that it would not be necessary to disclose the origin of the tools
in advertising. (File No. 663 7034, released Apr. 4,1968.)

No. 221. Foreign country of origin disclosure on imported metal
spring clamps.

The Commission rendered an advisory opinion in regard to the
proper marking of metal spring clamps imported from a foreign coun-
try. The clamps are to be imported in bulk, prepackaged and resold in
the United States. They will be used to hold glass to the backing of
frames, on cardboards and other accessories, in temporary Dbook-
hindings, office ledgers, etc.

The Commission advised the person requesting the advisory opinion
that it would be necessary to mark the imported clamps with the for-
eign country of origin in a clear and conspicuous manner. (File No.
673 7026, released Apr. 4, 1968.)

No. 222, Disclosure of foreign origin of component part of ice
cream spade assembled in this country.

The Commission was requested to render an advisory opinion with
respect to the necessity for disclosing the country of origin of the
imported metal portion of an ice cream spade manufactured in this
country.,

The opinion advised that in the Commission’s view the country of
origin of the imported metal portion of the ice cream spade should be
discloged wherever the name of the company appears and that it should
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be disclosed in a clear and conspicuous manner on the package or the
ice cream spade itself. (File No. 678 7070, released Apr. 4,1968.)

No. 223. Necessity for disclosing forelgn country of origin of
imported gloves.

The Commission was requested to furnish an advisory opinion as to
the necessity for disclosing the country of origin of imported gloves
which will be packaged in this country.

The opinion advised that in the Commission’s view it will be neces-
sary to disclose the country of origin of the gloves in a clear and con-
spicuous manner at the point of sale. (File No. 683 7072, released
Apr. 4,1968.)

No. 224, Domestic origin markmg for product containing foreign
made components.

The Commission issued an advisory opinion dealing with the pro-
priety of using the marking “MADE IN U.S.A.” on a product, 2 sig-
nificant component of w’ hlc.h is in fact manufactured or produced in a
foreign country.

The Commission was of the opinion that the proposed marking
would constitute an affirmative claim that the product was entirely
of domestic origin and such claim would be manifestly incorrect and
actionable.

An article assembled or processed in the United States as above de-
scribed, however, might properly be marked “MADE IN U.S.A.” if
the marking is accompanied by appropriate qualifying words (e.g.
“of ‘X0 country components” or “of ‘X’ country materials”) provided
this additional disclosure is made as conspicuously as the claim
“MADE IN U.S.A.” and in close proximity thereto. (File No. 683 7013,
released Apr. 4,1968.)

No. 225. Labeling of material composed of leather fibers imported
in their entirety.

The Commission rendered an advisory opinion in regard to the
legality of the following five terms to label material composed of pul-
verized leather:

1. Pulverized Leather.

2. Reconstituted Leather.

3. Imported Bonded Leather-Fibres.

4. Bonded Leather-Fibres.

5. 100% Leather-Fibres.

Imported from Europe, the material will be sold to manufacturers
of luggage, handbags and various other leather goods. The pulverized
leather will be bonded with an adhesive and coated either with some
type of lacquer or vinyl coating.
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In its opinion, the Commission ruled that it had no objection to labels
which describe the material as “Pulverized Leather” or “Bonded
Leather-Fibres.” It rejected, however, the term “Reconstituted
Leather” since the word “Reconstituted” creates the impression that
the material is leather which has been reprocessed in some manner,
when in fact it is nothing more than pulverized leather held together
by an adhesive.

With respect to the third proposed label, the Commission exprecsed
the opinion that it would be deceptive to use the word “imported”
without disclosing the spemﬁe country of origin of the material, Even
though the word “imported” is not used, the Commission said that it
would still be necessary to disclose the origin of the material since it
is entirely imported.

According to its opinion, the Commission also ruled that it would
be improper to represent that the material consists of “100 percent”
leather fibres, since it contains a substantial amount of adhesive as
well as being coated either with a lacquer or vinyl coating. The re-
questing party was further advised, however, that there would be no
objection to using a percentage ﬁcrure which factually portrays the
amount of pulverized leather present in the material.

With further reference to the fifth and final proposed label, the Com-
mission stated that the words “Leather-Fibres” either standing alone,
or when coupled with the leather appearance of the material, could
create the impression that the material is wholly the hide of an animal
or at least something more than pulverized leather. To dispel this
erroneous impression, the Commission said it would be necessary to
use qualifying language, such as “Bonded Leather-Fibres.” “Leather
fibres and an adhesive,” etc., in connection with the words “Leather-
Fibres.”

Finally, if the seller decided not to reveal the composition of the
material, the Commission pointed out that it would be necessary to
disclose that it is not leather by such language as “Not Leather,”
“Imitation Leather,” or “Simulated Leather.” The reason for this,
the Commission said, is that the material has the appearance of leather,
and in order to remove the potential deception inherent through its
appearance it is necessary to disclose the fact that it is not leather.
(File No. 683 7055, released Apr. 4,1968.)

No. 226. Necessity for disclosing foreign country of origin of
imported honing stones.

The Commission was requested to furnish an advisory opinion as
to the necessity for disclosing the country of origin of imported honing
stones which will be affixed to plastic handles in this country. The name
" of the applicant, an American company, would appear on the handle.
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The opinion advised that in the Commission’s view the country of
origin of the honing stone must be disclosed in a clear and conspicuors
manner on the product itself. (File No. 673 7046, released Apr. 4, 1968.)

No. 227. Necessity for disclesing foreign country of origin of
repackaged imported nails.

The Commission was requested to furnish an advisory opinion as to
the necessity for disclosing the country of origin of imported nails,
whiel will be imported in bulk and repackaged in this country.

The opinion advised that in the Commission’s view the country of
origin of these nails must be disclosed in a ¢lear and conspicuous man-
ner on the package in which they are sold and that neither directly nor
indirectly could the importer imply that the nails are made in the
United States. (File No. 673 7017, released Apr. 4. 1968.)

No. 228. Country of origin labeling on bubble-packed imported
switchplates.

The Commission was requested to render an advisory opinion in
regard to the proper marking of the origin of imported switchplates,
which are to be packaged in a plastic bubble and sealed to a display
card for resale to the general public.

In the opinion the C‘ommission advised the requesting party that it
would be necessary to clearly and conspicuously disclose the foreign
country of origin of the imported switchplates on the front of the
display card. (File No. 673 7090, released Apr. 4, 1968.)

No. 229. Country of origin disclesure of imported braids used in
production of braided rugs.

The Commission was requested to render an advisory opinien with
vespect to the necessity of disclosing the country of origin if imported
braids which are stitched together in the United States to produce a
braided rug.

The opinion advised that in the Commission’s view theve should be a
clear and conspicuous disclosure that the rugs were assembled and
sewn in the United States of imported materials. (File No. 675 7093,
released Apr. 4, 1968.)

Ne. 230. Foreign country of origin disclosure on mounting cards
displaying imported eyelashes.

The Commission was requested to render an advisory opinion con-
cerning the proper labeling as to the foreign country of orvigin of
imported false evelashes. All of the other components, such as the
mounting card, directions for use, plastic box, adhesive, etc., will be
made and printed in the United States.
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In its opinion the Commission concluded that it would be necessary
to disclose the foreign country of origin of the imported eyelashes.
The Commission also said that it would be acceptable for the dis-
closure to be made on the back of the mounting card, provided the
disclosure is prominent and conspicuous. (File No. 673 7073, released
Apr. 4, 1968.)

No. 231. Foreign country of origin disclosure on containers of
repackaged imported chemicals.

An advisory opinion was rendered by the Federal Trade Commis-
sion in regard to the question of whether it is necessary to disclose the
foreign country of origin on containers of imported chemicals which
are repackaged in the U.S.

In the opinion, the Commission advised the requesting party that
it would be necessary to disclose the foreign country of origin of the
imported chemicals on the repackaged containers in a clear and con-
spicuous manner. (File No. 683 7069, released Apr. 4, 1968.)

No. 232. Foreign country of origin disclosure of imported knife
blades.

The Commission rendered an advisory opinion concerning the
proper marking of the origin of knife blades imported from a foreign
country. The imported blades will be assembled with handles of do-
mestic origin.

The Commission advised the party seeking the opinion that it would
be necessary to make clear and conspicuous disclosure of the foreign
country of origin ot the imported blades. (File No. 673 7059, released
Apr. 4.1968.)

Ne. 233. Foreign country of ovigin disclosure of imported radioes
at peint of sale.

The Commission rendered an advisory obpinion in regard to the
question of whether it is necessary to disclose the foreign country of
origin on the container of an imported two-way radio. The equipment
itself will be stamped or labeled to denote the foreign country of
origin. ,

Citing the general rule in matters of this nature, the Commission
stated that a clear and conspicuous disclosure of the foreign origin of
the product must be made at the point of sale. Thiz means, the Com-
mission added, that it may be necessary to make the disclosure on each
individual container, if the prospective purchaser does not have the
opportunity to inspect the merchandise prior to purchase thereotf in
order to be apprised of its origin. (File No. 683 7046, released Apr. 4,
1968.)
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No. 234, Labeling partially imported product as “Made in U.S.A.”

The Commission rendered an advisory opinion in regard to the
question of whether it would be permissible to label the container of
a polishing cloth as “Made in U.S.A.” if approximately 88% of the
cost, of the finished product is imported from a foreign country, the
remainder being of domestic origin.

The polishing cloth is composed of two separate cloths sewn to-
gether, one which is impregnated and is used for polising and the
other is untreated flannel which is used as a finishing-off cloth. It is
the impregnated cloth which will be imported, and the untreated flan-
nel will be-obtained from a domestic source. Because the greater portion
of the cost of the finished product is of domestic origin, the requesting
party seeking the opinion wanted to know whether it would be proper
to label the container as “Made in U.S.A.”

In its advisory opinion, the Commission said:

* * *the claim, “Made in U.8.A.,” would constitute an affirmative representa-
tion that the entire polishing cloth was of domestic origin. Since a substantial
portion of the finished product is of foreign manufacture, it would be improper
to label the container as “Made in U.S.A.” However, if you wish to do so, you

may make the following claim: “Made in U.S.A. of impregnated cloth imported
from * * *’

(File No. 683 7071, released Apr. 4,1968.)

No. 235. American manufacturer may not place labels “Made in
U.S.A” on garments manufactured in this country from
imported cloth.

The Commission issued another advisory opinion among several
recently dealing with products of foreign origin or containing sig-
nificant components originating in foreign countries.

In reply to a request, the Commission advised an American manu-
facturer that he may not place labels “Made in U.S.A.” on garments
manufactured in this country from cloth produced in a foreign count-
try. The Commission noted that the cloth is a signficant component
of the finished garment. The Commission stated that “Made in U.S.A.”
means made in the United States of America completely and accord-
ingly cannot be applied where a significant component originated in a
foreign country. The Commission suggested that such labels on the
proposed garments might violate Section 5 of the Federal Trade Com-
mission Act. (File No. 673 7102, released Apr. 4, 1968.)

No. 236. Foreign country of origin disclosure of imported picture
components.

The Commission rendered an advisory opinion concerning the
proper marking of the origin of various imported picture components.
The opinion involved two specific factual situations.
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In the first situation, the frame is imported from one foreign coun-
try, the picture is from another and the glass, mat and other ﬁmshmo
of the product motif is of U.S. origin. Second, all of the components
are of domestic origin, except the picture motif which is imported.

In the absence of any affirmative representation that the finished
product is made in the United States, or any repr esentation that might
mislead the public as to the country of origin, the Commission ex-
pressed the opm;on that, under the facts as p1esenteq the feilure to
mark the origin of the imported components in either of the two
factual situations would not be regarded by the Commission as decep-
tive. Accordingly, the Commission ruled that no marking is required
on the imported components beyond what is imposed by the Bureau
of Customs. (File No. 663 7061, released Apr. 4, 1968.)

No. 237. Foreign disclosure on containers of repackaged toy kits.

The Commission rendered an advisory opinion in regard to the
question of whether it is necessary to disclose the foreign origin on
the container of various imported toys packaged therein.

Under the factual situation presented to it, the requesting party
imports plastic articles in bulk which are, whenever possible, marked
as to their foreign origin. Moreover, the 1mpo1ted articles are repack-
aged in the Unit ed States for resale, and sometimes domestically made
components are added, and at other times components from another
foreign country are also added. The nnported components come prin-
cipally from two foreign countries. There is no fixed percentage of
imported components in each kit and the amount may vary as much
as 1-75 percent, and only a few of the toy kits contain wholly im-
ported components. The toys are sealed in the container and prospec-
tive purchasers cannot examine the goods puor to the purchase
thereof in order to be apprised of the foreign origin markings thereon.

Based upon its understanchno of the facts and because of the special
circumstances presented by the product and the packaging thereof,
the Commission expressed the opinion that it would be appropriate
to mark the container in substance as follows: “Some items or com-
ponents of items are made in (Name of foreign country) and (Name
of foreign country).” (File No. 663 7088, released Apr. 80, 1968.)

No. 238. Clearance denied for proposed merger of substantial
local independent producer of a food product and a leading
national processor and distributor of the same product.

In an advisory opinion the Federal Trade Commission denied clear-
ance to a substantial local independent producer of a particular food
product to sell its assets or capital stock to a leading national processor
and distributor of the same product.
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The Commissicn noted that, while the two companies do not now sell
thelr product in each other's markets, they appear to be potential com-
petitors of each other. The national company appears to rank as fourth
largest distributor nationally of the product involved, and first in
several cities with very substantial shares of the markets. The local
company ranks second among all sellers of this food product. in one
principal metropolitan market, first there among the independents, and
has enjoyed a substantial share of the market for many years. The
merger would be a (geographic) market extension for the national
company. eliminating each as a potential competitor of the other and
removing the local independent from competition. The proposed
merger would appear to violate Section 7 of the Clayton Act and
conzequently the Comumission must refuse to grant the premerger
clearance requested. (File No. 683 7107, released Aypr. 30,1968.)

Ne. 239, Net weight labeling of mesquite chips.

The Commission rendered an advisory opinion to a manufacturer
of mesquite chips, a product designed to flavor fcod cooked with
charcoal.

In the advisory opinion, the Commission dealt with two questicns.
The fivst question involved Sec. 5 of the FTC Act and the propriety
of such elaims in labeling as whether the product will mpart “real
western barbeque™ flavor to food and whether it may properly be
Inbeled as mesquite chips. Second, under Sec. 4 of the Fair Packaging
and Labeling Act, is it proper to state the net weight as *»2 OZ. (2
LBS.)™ it the weight may vary as much as 2 ounces either way after
1t is shipped into interstate commerce, depending upon the presence
or absences of humidity, and the package in fact contains 52 cunces
vhen it iz packed?

Passing upon the first question, the Commission said that it had no
objection to the proposed claims in the labeling insofar as Sec. 5 of
the FT(C Act is concerned.

With respect to the second question, the Commission ruled that the
proposed declaration of net weight complies with Sec. 4 of the Fair
Packaging and Labeling Act and comes within the variations in stated
weight permitted under Sec. 500.22(b) of its regulations. This section
permits:

Variations from the stated weight . . . when caused by customa ry and ordi-
nary exposure. after the commodity is introduced into interstate commerce, to
conditions which nermally occur in good distribution practice and which un-
avoidably result in change of weight or measure.

In arriving at this conclusion, the Commission said that it has as-
sumed that good distribution practices will be followed in the market-
ing of the product which unavoidably result in the change of weight
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in a relatively small percentage of cases. and that an overage is as
likely to occur as often as a loss in weight.

The Commission’s opinion also advised the requesting party of
certain technical requirements of its regulations, such as the location
of the declaration of net weight, the exact size of the declaration in
relation to the area of the principal display panel, and other informa-
tion relating to the identity and location of the manufacturer of the
product. (File No. 683 7111, released Apr. 30, 1968.)

No. 240. Use of symbols and names having fur-bearing animal
connotations in labeling textile fiber products.

The Commission was requested to render an opinion with respect to
the labeling of textile fiber products manufactured so as to simulate
a fur or fur product.

The requesting party proposed to use a word closely resembling the
name of a fur-bearing animal, the fur of which is commonly used in
the manufacture of garments, in association with a pile fabric simu-
lating that fur.

In the Commission’s view, the use of the proposed term to describe
such a fabric would be violative of that part of Section & of the Fed-
eral Trade Commission Act which makes deceptive acts or practices
in commerce unlawtul. (File No. 683 7100, released Apr. 30, 1968.)

No. 241. Proposed promotional allowance program based en
pyramiding sales of customers rejected.

- The Commission advised a requesting party that violation of Sec-

tion 5 of the Federal Trade Commission Act would result from the
adoption of a proposed sales promotion plan described in essence as
follows:

A certain sum of mouey would be reserved from the proceeds of a
sale to a first customer. That customer, if he wished to participate
in the sales promotion program. would be paid up to one quarter of the
reserved sum as commission on sales to ten additional customers. The
first customer would also be paid up to one quarter of the reserved
sum on sales made by his customers to vet another generation of
customers and so through a fourth generation.

The tabulation distributed to potential purchasers of the request-
ing party’s merchandise showed that the original participant, in
theory. might benefit from the etforts of 11.100 salespersons.

This in the Commission’s judgment was bevond the realm of possi-
bility. The return to any given participant would unquestionably be a
great deal less than the theoreticallv achievable amount set forth:
more often than not it would be negligible. The initial purchaser would
not surely benefit beyond that amount, if any, which he can gain
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through his own efforts. Any further amount which he might re-
ceive would accrue to him sheerly through chance. (File No. 683 7116,
released May 7, 1968.)

No. 242. Necessity for disclosing the country of origin of imported
ink.

The Commission was requested to render an advisory opinion with
regard to the necessity for disclosing the foreign origin of ink which
is imported from Germany. The ink is imported in 50 liter drums
and resold to the consumer in 3/ and 2 ounce bottles.

The opinion advised that in the Commission’s view the country
of origin of this ink must be disclosed in a clear and conspicuous
manner on the bottles in which it is sold and, if the ink is packaged
in separate boxes, on the boxes themselves in such a manner as to
be readily seen by prospective purchasers. The opinion added that
neither directly nor indirectly could it be implied that the ink is
manufactured in the United States. (File No. 683 7114, released
May 7,1968.) ‘

No. 243. Receipt of discount in lieu of brokerage by respondent
wholesale food distributor.

A wholesale food distributor under order for having violated Sec-
tion 2(c) of the amended Clayton Act has been advised by the
Federal Trade Commission that if he received or accepted a dis-
count offered by one of his suppliers for rendering certain “special
services,” he would be in violation of order entered against him.

The Commission noted that the 5 percent discount offered to the
distributor was equal to commissions normally paid by the supplier to
brokers; the services to be rendered by the distributor were services
normally performed by brokers in connection with sales to other
distributors; other circumstances and statements clearly indicated that
both parties to the transaction considered the discount as compensa-
tion for elimination of brokerage expense, and the discount therefore
amounted to an allowance in lieu of brokerage.

Commissioner Elman did not concur. (File No. C-1201, released
May 7, 1968.) (Opinion issued under authority of Section 3.61(c)
of the Commission’s Rules of Practice (1967).)

No. 244. Disclosure of foreign origin of nasal cannula required.

The Commission advised a requesting party that a medical device
manufactured in a foreign country from domestic designs and made
on domestic machinery furnished by the U.S. seller should be marked
clearly and conspicuously with the name of the foreign country.
The marking could be on the device itself or on the package but in
any event the disclosure must be made or attached with such perma-
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nence to remain on the product or container until bought by the ulti-
mate purchaser. (File No. 683 7104, released May 15, 1968.)

No. 245. Commission denies approval of proposed joint venture
corporation composed of five competing manufacturers to
bid on prime contract toe furnish products of wuniform
specification.

The Commission issued an advisory opinion denying approval of
a proposed joint venture corporation to be composed of five manu-
facturers to bid on a large contract that would require more extensive
facilities than possessed by any one of them. The actual work on the
contract would be performed by the five participating companies
and by others on a subcontract basis. The five are now actual or poten-
tial competitors.

In the opinion of the Commission, the proposed joint venture cor-
poration composed of the competing companies would appear to be
illegal under Federal antitrust laws as a combination to fix.prices in
contract bids. (File No. 683 7118, released May 15, 1968.)

No. 246. Trade association publication recommending procedures
for freight prepayment by manufacturers.

The Commission rendered an advisory opinion informing a trade
association of wholesalers that it could not give its approval to a
proposal to conduct a study of various policies for prepaying freight
being used by manufacturers and to publish the results as a recom-
mended procedure for prepaying freight.

The Association advised that a certain number of manufacturers
who sell to its members have a “paid freight” policy whereby they will
pay the freight, on one of a number of bases, on orders above a certain
quantity which are shipped to the members. Many manufacturers do
not have such a policy. Among those that do, there are fifteen to
twenty different procedures for handling payment, most of which
involve a lapse of time of from sixty days to six months before the
wholesaler can collect the allowance. The Association is interested
In conducting a study of these practices with the ultimate view of
reducing the fifteen or twenty procedures now in effect to perhaps
two or three and also to reduce the time period for the recovery of
the funds to no more than sixty days, thus eliminating the long period
In which capital of the members is tied up in what is supposedly
prepaid freight.

The Association stated that these efforts are not in any way in-
tended to coerce manufacturers into giving freight allowances they
do not care to give, but are solely to reduce the complexity and cost
of doing business. It definitely plans to publish the results as & “rec-
ommended procedure for prepaying freight,” but does not plan any
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efforts to enforce this recommendation or to put any pressure on the
manufacturers to adopt the recommendation bevond the simple pub-
lication of the results of the study and the recommended procedure.

The Commission advised that even though the study and published
recommendation may be motivated by a purpose to remove evils atfect-
ing the industry, it appears to go further than is reasonably necessary
to accomplish such result. Even if unaccompanied by any intent
to force the manufacturers to adopt the policies set forth in the rec-
ommendation, there is implicit in such recommendation by the whole-
salers too grave a danger that it will serve as a device wherebyv the
concerted power of the members of the Association is brought to
bear to coerce the manufacturers to conform their pricing policies
to the restrictive standards of the recommendation, or at the very
least as an invitation to enter into agreements among themselves to
do so. The Commission would, however, have no objection to the
Preparation by the Association of an objective study of these prac-
tices for the members of the Association provided the study did not
contain any recommendations. (File No. 683 7106, released Mayv 15,
1968.)

No. 247. Disclosure of origin of crib mattresses, ete., made in this
country using imported outside covers.

The Commission was requested to render an advisory opinion con-
cerning the proper labeling as to origin of crib mattresses, play pen
pads and bumpers which will be manufactured in this country using
imported outside covers. The manufacturer advigsed that the relative
manufacturing cost of the imported part to the American parts will
be from 14 to 14 and that a comparison of the cost of the imported
sheeting to the selling price will run abeut 14 to 4.

The opinion advised that in the absence of any affirmative repre-
gentation that these products are made in the United States, or any
other representation that might mislead the public as to the country
of origin, the Commission is of the opinion that, under the facts
as presented, the failnre to mark the oviein of these eoods will not
be regarded by the Commission as deceptive. (File No. 683 7105,
released May 15, 1968.)

Mo, 248, Validatisn of guarantee—time requirement.

The Commission interpreted for a requesting party one aspect of
the Commission's Guides Against Deceptive Advertising of Guar-
antees. These Guides, in general, provide that any guarantee used
in advertising shall clearly and conspicuously disclose (a) the nature
and extent of the gnarantee: (b) the manner in which the guarantor
will perform: and (¢) the identity of the guarantor.
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The language proposed for the guarantee of a product sold by mail
was: “If for any reason you are not satisfied with your purchase, re-
turn it to us at once . . ..” In the Commission’s view the expression “at
once” was too vague and accordingly the proposed guarantee did not

" conform to the Guides.

The Commission approved the proposed guarantee when it was
modified to read: “If for any reason you are not satisfied with your
purchase, return it to us within x days,” “x” being a number of days
certain. (File No. 683 7101, released May 15, 1968.)

No. 249. Trade association code providing that members will not
advertise sales below cost.

The Commission rendered an advisory opinion informing a trade
association that there could be no objection to its proposed “*Guide to
Ethical Advertising Practices,” with the exception of one provision
relating to advertising of sales below cost.

The Guide set forth a number of prohibitions of various advertising
practices which the Commission deemed to be in accord with applicable
laww and the Commission also noted that the association did not con-
template any efforts of its own to enforce the Guide, but instead plan-
ned to publish it solely for the education and guidance of the members.
The one provision questioned by the Commission provided that since
below cost pricing is predicated on additional sales, members shall not
advertise merchandise or services or a combination of both below their
total cost.

The opinion advised that while the mere acdoption and dissemina-
tion of this Guide by the association may not be considered the equiv-
alent of an agreement not to advertise below cost prices, still if it had
the effect of persuading substantial numbers of the members of the as-
sociation to refrain from so advertising. it would, the opinion stated,
raise a serious inference of such an agreement and hence would be of
questionable propriety under the antitrust laws. Since sales below cost
can be a legitimate method of competition, depending upon the cir-
cumstances, any agreement among competitors to refrain from such
advertising to that extent restricts competition. Hence, it was stated
that any provisions which would have a tendency to bring about that
result could not meet with Commission approval.

The Commission further advised that this conelusion would not in
any way be altered by the existence of the many State laws on the
subject. These laws vary greatly in their coverage and application and,
in any event would not provide a legal basis for an agreement among
the members of an industry to refrain from the practice in question.
(File No. 683 7097, released May 21, 1968.)
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No. 250. Formation of local trade associations by statewide trade
association.

In an advisory opinion disapproving a proposal by a State trade
association desiring to establish a statewide network of local clubs or
trade associations in the same industry the Commission advised that,
on the basis of presented facts, it was unable to determine with any
degree of accuracy their precise purpose and objectives.

The advisory opinion pointed out that the Commission does not
generally disapprove the proposed formation of industry groups or
trade associations for purposes which are not anticompetitive. If the
purpose for such formation is the dissemination of information on
local or State legislation, the improvement of individual businesses,
or the establishment of sound accounting principles and bookkeeping
practices or similar activity, the Commission would voice no objection.

If, however, the purpose or effect of such groups and their policies
is the unlawful suppression of competition, the promotion of unlawful
price stability or so-called orderly marketing practices, their forma-
tion could not be approved under any circumstances.

Since these latter effects would not be inconsistent with the general
statement of purpose submitted with the factual presentation, the
Commission disapproved the proposal in its present form. (File No.
683 7099, released May 21, 1968.)

No. 251. Disclosure of country of origin of imported fasteners.

The Commission was requested to render an advisory opinion with
respect to the necessity for disclosing the country of origin of metal
fasteners which will be imported from Japan. The fasteners will
either be imported in bulk and repackaged in small cardboard cartons
in this country or will be packaged in individual cartons in Japan.

The opinion advised that in the Commission’s view the country of
origin of these fasteners must be disclosed in a clear and conspicuous
manner on the package in which they are sold and that neither directly
nor indirectly could the importer imply that they were made in the
United States. (File No. 683 7120, released May 21, 1968.)

No. 252. Location of foreign origin disclosure.

Responding to a request for an advisory opinion, the Commission
said that the disclosure of the foreign country of origin of imported
fishing reels must be made in a location where it would be readily ob-

erved by prospective purchasers.

Under the factual situation presented to it in the advisory opinion,
the imported fishing reels are plainly marked as to their specific for-
eign country of origin. It is anticipated, however, that the reels will be
packaged for resale in the United States in a vinyl zipper case and
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then placed inside a cardboard carton. Information as to the exact
manner in which the reels will be displayed at the point of sale was

not available.

The question presented to the Commission was whether it would be
necessary to make the foreign origin disclosure of the reels on the case
or the outside of the cardboard carton, or on both.

S fter pointing out that it could not give a specific answer as to the
exact location of the foreign origin disclosure because it had not been
advised of the exact manner in which the reels would be displayed at
the point of sale, the Commission stated :

Whenever an affirmative disclosure of origin is required in order to prevent
deception, the general rule is that tlie marking must be legible and must Le
placed In a location where it would be readily observed by prospective pur-
chasers making a casual inspection of the merchandise prior to, and uot after.
fhe purchase thereof. This means, of course, that if the reels ave displayed at the
point of sale in a cardboard cartou, a conspicuons disclosure would have to be
made on the outside of the carton. A similar disclosure would be required on the
vinyl ease, if the reels ave displayed only in the case. On the other hand it follows
that the disciosure on the reels would he sufficient, provided that the reels are
displayed at the point of sale in such a manner that prospective purchasers could
readily observe the disclosure thereen prior to the purchase of the merchandise.

(File No. (83 7121, released May 21,1968.)

Ne. 253. Extended credit terms for newly established stores in
impoverished urban areas approved.

The Commission advised an apparel manufacturer that under the
civcumstances described his proposed plan would not likely contravene
laws adiministered by the Commission.

The manufacturer proposes to give extended credit terms to one
class of his customers, excluding other classes. Those to whom ex-
tended eredit are to he given are described as follows

(1) The business is a newly established business Jocated within an
urban, inner core, ghetto-type avea,

(2) The proprietor or principal owner of the business is a vesident
of the nrban, inner core, ghetto-type area within which the business is
located, ,

(3} Inlight of its ownership, management, and location the busi-
ness stands a reasonable chanee of survival,

To such cnstomers the following extended credit terms will be
offered : »

(1) One vear's credit on orders placed during the first month of
orieration.

(2) Six months credit on all orders PMaced thereafter.

The extended evedit given is to he limited to the fivst five vears of a
new store’s operations. It was also proposed that such new firms be
glven on an introductory hasis certain in-stove and point-of-sale ad-

AAN R T e85
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vertising materials, not to exceed in total value (ée.. cost to the
requesting party). the sum of $500.

The Commission felt that there would be little, if any substantial
competition hetween the tavored and disfavored customers.

The Commission announced that it would not, currently at least,
challenge the requesting party’s proposal.

The Commission noted further that if changed circumstances
required a change in the Commission’s present views, the requesting
party would be given ample opportunity, as provided by the Com-
mission’s Rules of Practice, to modify or abandon, without penalty.
the presently approved proposal.

One year subsequent to the initiation of this program the requesting
~ party was requested to submit to the Commission a report describing
the details of the implementation of the plan together with any
objections it may have received. (File No. 683 7115, released May 25,
1968.)

No. 254. Operation of exclusive check-cashing concessions in
retail stores. :

“The Commission rendered an advisory opinion to the effect that
it would not be illegal for a company to operate a proposed check-
cashing program pursuant to which it would function as the check-
cashing concessionaire within subsceribing retail extablishinents.

Under the plan as presented, the company would charge check-
cashing customers a ten cent fee for all checks drawn for sums greatex
than the amount of the purchase and would pay to the subscribing
retailers a portion of that fee as consideration for the grant of conces-
sion rights. The company would assume the entire burden of bad-
checlk risks and collection etforts.

The subseribing refailers and their employees would act as agent
of the company by performing the actual check-cashing function,
following procedures required by the company utilizing the com-
panyv’s information system. Money used in cashing checks for sums
eveater than the amount of the purchase would be the retailers’ money
and the vetailers would deposit all checks and fees collected by them in
their own banks. Out of the fees so collected and deposited. the sub-
seribers would remit to the company seven cents per check cashed,
including checks drawn in the amount of the purchase, although no
foe would be charged the customer for such checks. The company
would pay the subscriber the full amount of all bad checks and would
assume the function and risks of attempting to collect on such checks.

The subscribing retailers would retain the difference between the
amount. paid the company and the aggregate fees collected as their
hasic consideration for granting the concession rights and could
realize additional consideration from a rveserve to be maintained by

42}
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the company. The company would run its own credit check of all
applicants for and holders of check-cashing courtesy cards, issue
cards inseribed with the retailer’s name, keep the credit information
up to date and operate, nsing moneys and employees of the subscriber
and at locations within subscriber’s outlets, check-cashing concessions
whieh would be furnished with on-line telephone reports of informa-
tion contained in the company’s records.

The agreements to be executed with the subscribers would give the
company the exclusive check-cashing concession rights within the
stores for a period of twenty-four months, subject to an initial right
of cancellation by the subscriber at the end of the first five months.
The only cost to the subscriber in exercising this latter privilege
would be the loss of the initial setup chavge paid upon installation of
the concession in the store. After the expiration of the twenty-four
months period, the agreements would be rencwable for one year periods
at the option of the parties. The companyv also advised that to its
knowledge no one else is presently engaged in operating such check-
cashing concessions.

The company expressed primary concern with two legal issues
created by this proposed plan. The first had to do with whether the
company's separate agreements with subscribers, each providing for
the collection of a ten cent fee, would be deemed a horizontal price-
fixing conspiracy. Second, the company inquired as to whether the
exclusive aspect of the agreements makes them objectionable under
Section & of the Federal Trade Commission Act.

With respect to the first question, the opinion advised that in the
Commission’s view, based upon the facts presented, the only price
involved is the company’s own price for the service rendered and
hence no question of a price fixing agreement should arise. With
regard to the second question, the Commission was of the opinion
that the time periods involved in these exclusive agreements should
not result in unreasonable restraints of trade considering the fact
that this is a small company seeking to establish itself in a new field
of endeavor where there are no existing competitors and where a
substantial outlay of capital and the assumption of considerable risk
will be requived. Heve, the Commission was influenced by the fact that
subscribers have the opportunity to terminate the arrangement at
the end of the first five months and again at the expiration of the
twenty-four months period and that renewals will be for one vear
periods only.

The Commission also cautioned that this opinion was being ren-
dered in the lignt of the competitive sitnation which now exists and
that in that light it could see no objection to the form of the agree-
ments and the proposed manner of implementing the program. The
Commission could not. of course, forsee in all particulavs the impact
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of this program upon future competitive conditions which might con-
ceivably require a different view of the exciusive provisions contained
therein. (File No. 683 7125, released Mav 30. 1968.)

No. 255. Misrepresentation as to origin of flatware.

The Commission rendered an advizory opinion today in regard to
the proper marking of the origin of flatware which is imported in
substantial part. Qpcciﬁcall\:‘, the following three questions were ruled

upon by the Commission.

First, can flatware which is gold plateu m the T,nltpd States be
nﬂxhotcd without disclosing the foreign origin of the imported stain-
]ess steel blanks, if it is sold mnder a trade name consisting of a

mpany name suggesting domestic origin hyphenated with the word
"Ameucan ? (The gold plailno will cost from 30-50 pevcent of the
total cost of the finished product.)

second. if the trade name referred to above in the fivst question is
not used. will it then he necessary to diselose the foeri 1gn origin of the
imported stainless steel blanks? .

Third, if a disclosure is requived, must it be stam; ped on the flatware
itself o can it be placed on a string tag attached to the flatware or on
the container?

In response to the first question, the Commission said that the use
of the proposed trade name would constitute an aflirmative represer-
tation, contrary to fact, that the entire product was made in the
United States. Since a substantial portion originates in a foreign
countn. 1t will then be necessary to clearly disclose the country of
ovigin of the imported stainless steel blanks in immediate connection
with the trade name whevever it is nsed. hoth in advertising and
Tabeling,

In response to the second and third questions, the Commission said

that dl%lom]e of the origin of the nnpmted components would be
required even though the company elected not to market the flatware
under the proposed trade name. The Commission also stated that the
disclosure may be made on the flagware itself, ov on a string attached
theveto, or on the container. provided the disclosure is of that degree
of conspicuity and permanency as will likely e observed by prospec-
tive purchasers making a casual inspection of the merchandise prior
to, not after, the purchase thereof. (File No. 683 7109, veleased May
30, 1968.)

No. 256. Use of ungualified word “Diamond” to deucube abrasive
discs containing other materials,

The Commission was requested to render an advisory opinion con-
cerning the legality of describing abrasive dl\m or Taps containing
¢1me)n and other abrasives as “Diamond Discs
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The manufacturer presently produces diamond coating laps which
are a single layer of diamond held in a plated nickel bond and uses only
diamond as the abrasive. It now plans to produce a companion product
line and add another abrasive particle as a filler. For example, it would
mix aluminum oxide with the diamond. with the ratio of diamond to
aluminum oxide heing as low as one to ten and, in any event, the filler
would be more than 50 percent.

The opinion advised that in the Commission’s view such an abrasive
disc or lap could not truthfully be described as simply a “Diamond
Disc.” The opinion further advised that nothing in the law would pre-
vent use of the word “Diamond” as part of a truthful description of
the product, but that if the mannfacturer did elect to use it. consider-
ing the low percentages of diamond which were contemplated. it
should only be used as a part of a full disclosure of all the abrasive
materials used, including the percentages of each. (File No. 683 7122,
released June 11, 1968.)

No. 257. Legality of trade association suggesting rental rate for
containers in which industry products are sold.

The Commission was requested to render an advisory opinion con-
cerning the legality of a trade association suggesting a vental rate for
the containers in which the product of the industry is sold if such rate is
lower than the standard charge now being made.

The members of the association are engaged in the sale of a product
in returnable containers many times the value of the product itself.
The practice in the industry today isto charge a daily or monthly rental
for the time during which the containers are held beyond thirty days.
Some of the members would now like to go to a straight rental and
Teel the best way to do this would be through the association.

The Comipission advised that implementation of this proposal by
the association would be likely to result in a violation of law without
regard to the ultimate rental set, whether higher or lower than the
existing rate. Xven though couched in the form of a suggestion, the
natural aud probable result of such an action would, the opinion stated,
be to persuade substantial numbers of the members to charge the rate
suggested, thus leaving an almost inescapable inference of an agree-
ment ameng competitors to charge a comunon rate. Such an agreement
would be a clear restraint of trade under existing law, the Commission
added.

It was the Comimission’s opinion that the rental rates to be charged
by the members should be determined by the natural forces of coni-
petition, not by concerted activity on the pait of the members acting
through their trade association or otherwise. (File No. 683 7150, re-
leased June 11, 1968.)
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Ne. 258. Promotional assistance plan limited in value ito per-
centage of purchases.

The Commission approved, with modifications, a proposed pro-
motional assistance plan.

The requesting party will be offermg cooperative advertising allow-
ances under the program in question for a limited period of time. The
dollar value of the allowance offered is to be measured at 12 percent.
of the dollar value of a particular acconnt’s purchases for the calendar
vear 1967. Certain new accounts will also be able to participate, if they
will. The 12 percent limitation for new accounts will be hased on an
estimate of the annual dollar volume of business reasonably to be ex-
pected from such new accounts.

The offer specifically provides for an allowance of 60 cents per unit
purchased.

The requesting party will vequive the following performance from
those accepting its offer:

1. The product must be promoted with an advertized price that is
below normal shelf price.

2. The ad must be at least 3 column inches.

3. The advertisement must run in all paid cireulation newspapers
normally used by the Account, and in no event mayv those newspapers
cover less than 735 percent of the .\ccount’s marketing area.

4. Eligible advertising must he an integral part of the Account’s
omnibus advertisement and net set apart from the rvegular
advertisement.

5. Advertisement must run before a specified date.

6. Advertising placed under this agreement will not be accepted as
performance under any other cooperative acdvertising program for the
same period.

7. If the account is unable to utilize newspaper advertising, a repre-
sentative should be contacted to arrange for an alternative proportion-
ately equal method of performance.

Proof of performance under the offer wwill be vequired from
participants.

Notwithstanding the statement of the requesting party that the ofier
will be made to “certain” new accounts, the Commission nnderstands
that the offer will in fact be made to all entitied customers, Further-
more all customers who in fact compete on the same functional level
will be afforded an opportunity to participate whether they buy direct
from the requesting party or through an intermediary.

The plan as above outlined was acceptable to the Commission pro-
vided promotional funds are not disbursed in excess of the actual cost
of the advertising. Without such a limitation larger participants in the
promotion. buying in larger quantity, might enjov a cash overage not
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available to smaller competitors thereby occasioning possible violation
of Sections 2 (a) and (d) of the amended Clayton Act. (File No. 683
7117, released June 11, 1968.)

No. 259. Commission has neo objection to proposed merger of two
noncompeting guarry and building materials companies.

The Commission issued an advisory opinion telling applicants it
has no objection to their proposed merger.

According to the information submitted in connection with the ap-
plication for an advisory opinion, the two companies do not sell to the
same customers nor do they sell in the same geographic marvkets in
their distribution of certain building materials. Both companics are of
modest size. (File No. 683 7126, veleased June 23, 1968}

No. 260, Synthetic emeralds.

Responding to a request for an advisory opinion. the Connnission
took the position that it would be improper to use the term “X Grown
Emeralds” as descriptive of synthetic stones.

In expressing the opinion that the proposed phvase would not con-
stitute a proper disclosure of the natnre of the product and the fact
that it is not a natural stone, the Commission said :

The conclusion is hased upon the belief that most consumers would probably
ascribe to the word “grown” its more commonlr accepted meaning, namely, one of
natural growth, and thus conclude, contrary to fact, that the product is a cul-
fured stone. Under these circumstances, therefore, the Commission ig of the
opinion that use of the proposed term would not be in compliance with Sec, 5

rev

of the FIC Act because the stones are synthetic, not cultured.

(File No. 683, 7128, released June 25, 1968.)






