
THE SPERRY AXD HUTCHINSON CO. 1099

Complaint

IN THE ':UA' 1'1',R OF

THE SPER.RY ~\.ND J-IUTGHINSON CO:MP ANY

ORDER , OPINIONS , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDER.:-\.L TRADE CO::.\DIISSION ACT

Docket 8671. Complaint, Nov. 15, 1'965- Decision, June , 1968

Order requiring the Nation s largest trading stamp company to cease setting a
maximum number of stamps to be dispensed by its retail licensees in rela-
tion to the price of the goods sold , conspiring ,yith others to enforce its
policy of limitation, and suppressing the operation of trading stamp ex-
changes and other stamp redemption activity.

COl\IPLAIN'

The Federal Trade ColTIlllission , having reason to believe that the
Sperry and J-Iutchinson Company, a corporation , hereinafter referred
to as respondent, has violated and is now violating the provisions of
Section 5 (a) (1) of the Federal Trade Colmnission Act, 15 v.
~ 45 (a) (1), and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint, stating its charges with respect thereto as follows:

1. DEFINITIONS. For the purposes of this complaint, the follow-
ing definitions shall apply:

(a) "Trading stamps

~~ 

are small , gummed pieces of paper about the
size of postage stamps , bearing on their face the name, trademark, or
like insignia of the company which originally issued them. Custom-
arily, retail merchaJlts dispense th81ll to their customers in connection
with the sale of goods or furnishing of services, pursuant to the terms
and conditions of contracts between such merchants and the company
from which they secured the stamps.

(b) ~'Redenlption of trading stamps" is the exchange of goods,
wares, or merchandise, referred to at times hereinafter as "redemption
merchandise " for trading stamps. Such redemption customarily takes
place at a "redemption store.

(c) A "trading stamp company" is a firm engaged in the business
of issuing and selling trading stamps to retail merchants and of re-
deeming snch stamps from the customers of such merchants. The. re-
spondent herein is a trading stamp company.

( cl) A "contracting retailer" is a retail Inerchant or business man
who has entered into a contract with a trading stamp company, pur-
suant to the terms and conditions of which contract such retail mer-
chant or businessman purchases trading stamps from such tracling
strunp company and dispenses thmll to members of the consuming pnb-
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Jic in connection with the sale of goods or furnishing of services to
consumers.

(e) "Trading stamp exchanges" are persons or businesses engaged
in the exchange of trading stamps issued by one trading stanlp com-
pany for those issued by another, or engaged in the sale and/or pur-
chase of trading stelnps to and/or from meInbers of the consuming
public.

(f) "Double stamping" is the dispensing of two trading stamps for
each ten cents worth of goods or services.

(g) "Bonus stamping" is the dispensing of R nmIlber of extra

stamps in connection with the sale of a specified item or in cOlmect.ion
with total purchases exceeding a specified amount.

(h) "Free stamping" is the dispensing of stamps tOo customers other

than in connection with the sale of goods or services.
2. R.espondent, The Sperry and Hutehinson Company, more com-

monly known as "S&H" and hereinaJter sometinles referred to either
as "Sperry and Hutchinson" or "respondent " is a corporation orga-
nized and existing undeI' the laws of the State of New Jersey, with its
principal office and place of business located at 330 l\ladison Avenue,
New York, New York. It is the leading trading stamp company in
the United States, one of the few trading stamp companies operating
on a nationwide or nearly natiOonwide basis , and has annual gross re-
ceipts of over $300 Inillion. It issues and sells approximately 40% 

all trading stamps in the vnited States. About 60% of all households
in the United States save its "S&H" trading stamps, also called "green
stamps.

3. Trading stamp companies in the United States collect each year
about $800 million for the approximately 400 billion trading stamps
they issue and sell to the more tha.n 200 000 retail establishments with
which they have entered into contracts. Such establishments include
food supermarkets, drug stores, and gasoline stations, as principal
c.ustomers, and a large variety of retail stores and service firms. Trad-
ing stamps are issued in connection with annual sales to the consuming
public of over $40 billion in goods and services, including at least half
of all gTocery sales.

4. As indicated hereinabove, trading stamp companies, including
the respondent, sell or issue for valuable consideration pads of trading
stamps to retailers , in accordance with the terms and conditions of the
contracts entered into between ' such retailers and such trading stamp
companies. Pursuant to the terms and conditions of such contracts , the
retailers dispense trading stamps to members of the consuming public
in connection with the sale and furnishing of goods and services to
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the latter. Pursuant also to such contracts , trading stamp companies
including the respondent, maintain redemption stores where members
of the consuming public having stamps may exchange, or redeem , such
stamps , when they have been pasted into books furnished for this pur-
pose, for merchandise available from such redemption stores.

Sperry and Hutehinson operates over 850 trading stamp redemption
stores throughout the United States , through which it annually dis-
tributes to stamp-holding members of the consuming public redemp-
tion merchandise purchased at a cost to Sperry and Hutchinson of
over $150 million. It has entered into contracts with more than 70 000
retail outlets for the distribution of S&H trading stanlps. These con-
tracting retailers annually dispense approximately 145 billion S&H
stamps to members of the eonsutning public, pursuant to the terms
and conditions of such contracts, in connection with the sale and fur-
nishing to the public of goods and services valued at approximately
$13 billion annually.

5. The respondent causes , and has caused , its trading stamps to be
transported , distributed , and sold across State lines , in commerce, as
commerce" is defined in the Federal Trade Commission Act, to re-

tailers in the District of Columbia and in various States other than
the State of origin of such sta,mps; has engaged in the negotiation and
consUlmnation of contracts for the issuance of such trading stamps
across State lines and in such commerce; and has purchased , shipped
and distributed , or purchased and caused to be shipped or distributed
various articles of merchandise across State lines either to redemption
centers or to those members of the public who have ordered specific
articles of Inerchandise by catalogues furnished by respondent in
COlnmerce for the redmnption of trading stmnps. Respondent main-
tains , and has continued to maintain , a course or current of trade in
trading stamps and in the redemption of merchandise, in such com-
merce, as hereinbefore defined, and the volume of business in such
COlnme.rce is now and has been ~ubstantial.

In the course and conduct of its business, respondent has been for
1l1anyyears , and is now , in substantial competition in the distribution
or sale of trading stamps , with other trading stamp companies , except
insofar as such competition has been lessened , restrained, or other-

wise injured , as alleged hereinafter.

COUNT I

6. Paragraphs 1 through 5 of this complaint are incorporated into
this count, as if they were stated verbatim herein.
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7. It is now , and has been for some time past, the practice or policy
of respondent, Sperry and l-Iutchinson , to enter into , place into effect
and carry out certain agreements , understandings , and arrangements
with various retailers, by means of conditions contained in its con-
tracts ",vith such retailers , whereby respondent compels or requires , or
attempts to compel or require , such contracting retailers not to dispense
more than one trading stamp for each full ten cents worth of goods or
services, not to give "free stamps " and not to engage in "double stamp-
ing" or "bonus stamping," without special authorization or permission
from respondent. By means of the conditions in its contrnets with
retailers and various other means and methods hereinafter described
respondent has entered into and effectuated the aforesaid practice and
policy whereby it can and does control , establish , manipulate, and fix
the number of trading stamps dispensed by such contracting retailers
in relation to said retailers: sale of goods or services to consumers.

8. ",Vith respect to and in furthe,rance of the aforesaid practice or
policy respondent has caused and is causing said contracting retnile.rs
to enter into or acquiesce in a c0l11bination , conspiracy, agreement
understanding, or planned common course. of dealing, with respondent
whereby the ratio of the number of trading stamps said retailers dis-
pense to the price of goods or sel'Yices offered for sale and sold by said
retailers was and is fixed and maintained. ~Iore specifically, the afore-
said ratio of number of stamps to price of goods or services has been
and is determined and established by respondent and observed by said
~etailers at one stamp for each ten cents of purchase price; further, it
has secured or attmnpted to secure adherence by contracting retailers,
sometimes at the behest of or on behal f of other contracting retailers,
to the aforesaid practice and policy determined and established by
respondent which restricts or limits the dispensing of trading stamps
to not more than one trading stamp foi' each ten cents ,,'orth of goods
or services sold by retailers; and it has threatened to cancel , and has
actually cancelled , the contracts of retailers who would not adhere to
or comply "With the aforesaid practice and policy of respondent which
restricts or limits the dispensing of trading stamps to not more. than
one trading stamp for each ten cents ",vorth of goods 01' services ~'old
by retailers.

9. The effect of the foregoing acts and practices has been and is:
(a) To tamper with price structures, price mechanisms or price

levels , or otherwise to interfere with the free play of market forces in
the merchandising of goods in the markets in which the affected con-
tracting retailers operate, including the. retail food market;
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(b) To restrain competition between retail merchants , including
competition in the form of giving greater numbers of trading stamps;

( c) To induce and to put together a combination among retail
merchants , in competition with one another, to limit such competition
including conlpetition in the form of giving greater numbers of trad-
ing stamps;

( d) To deprive the members of the consuming public of a great
number of additional trading stamps that might be dispensed to them
but for the aforesaid acts and practices;

(e) vnfairly to deprive retail merchants of the opportunity to con-
duct their businesses , and dispose of trading stamps for \,hich they
have paid money, in accordance ,,'ith their own decisions as to how
best to serve the public.

10. The foregoing acts , practices, contractual provisions, and under-
standings are ,all to the prejudice and injury of ;t.he public, have
restrained and hindered , or have a tendency to restrain and hinder
competition unduly, thereby constituting unfair methods of competi-
tion and unfair acts and practice,s in commerce, in violation of Sec-
tion 5 of the Federal Trade Commission Act.

COUNT II

11. Paragraphs 1 through 5 of this complaint are incorporated into
this count, as if they were stated verbatim herein.

12. In the conduct of its business , respondent and other trading
stamp companies not named herein as respondents, including but not
limited to Top Value Enterprises~ Inc. , Gold Bond Stamp Company,
E. F. l\1:acDonald Stamp Company, King ICorn Stamp Company,
Merchants Green Trading Stamp Company, and Stop and Save Trad-
ing Stamp Corporation , for some years past and continuing to the
present time, have and are now engaged in understandings, agree-

ments, combinations, or conspiracies , and -have pursued and cooper-
ated in a common course of action or course of dealing between and
3!mong themselves, and with full knowledge of each other s activi-
ties in this respect as alleged below , to hinder, lessen , restrict, restrain
suppress, and eliminate competition in the course of the aforesaid
commerce. In furtherance thereof , respondent, in combination with
one or more of the other stamp companies hereinbefore named , and
said other trading stamp companies , directly or indirectly, have on
different occasions engaged in and carried out, and are now engaging
in and carrying out by various means and methods, the following
acts and practices , among others:
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(a) They have each attempted to prevent and have prevented
by conditions contained in contracts with contracting retailers or
otherwise, the dispensing of more than one trading stamp for each
ten cents worth of goods or services sold by said retailers;

(b) They have each attempted to adopt, effectuate , enforce, and
secure adherence to , and have adopted, effectuated, enforced, and
secured adherence to , the uniform condition in contracts that the
contracting retailers dispense not more than one stamp for each
ten cents worth of services or goods sold;

(c) They ,have each attempted to induce and have induced con-
tracting retailers not to dispense Inore than one trading stamp for
each ten cents worth of goods or services sold by said retailers.

13. The effect of the foregoing acts and practices has bee.n and is:
(a) To tamper with price structures , price mechanisms or price

levels, or otherwise to interfere with the free play of market forces in
the merchandising of goods in the markets in which the affected
contracting retailers operate, including the retail food market;

(b) To re,strain competition between retail merchants, including
competition in the form of giving greater numbers of trading stamps;

(c) To induce and to put together a combination among retail
lIierchants; in competition with one another, to limit such competi-
tion, including competition in the form of giving greater numbers
of trading stall1pS ;

. (d) To deprive the ll1embers of the consuming public of a great
number of additional trading stamps that might be dispensed to them
but for the aforesaid acts and practices;

( e) Unfairly to deprive retail merchants of the opportunity to
conduct their businesses , and dispose of trading stamps for which
they have paid money, in accordance with their o"n decisions as to
how best to serve the public;

(f) To limit and re.strain competition between or among trading
stamp companies in the distribution and sale or trading stamps.

l~. The foregoing acts, practices , contractual provisions , and under-
standings are all to the prejudice and injury of the public, have re-

strained and hindered , or have a tendency to restrain and hinder
competition unduly, thereby constituting unfair methods of competi-

tion and unfair acts and practices in commerce, in violation of
Section 5 of the Federal Trade Commission Act.

COUNT III

15. Paragraphs 1 through 5 of this complaint are incorporated into
this count, as if they were stated verbatim herein.
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16. For some years past and continuing to the present, respondent
by itself or in combination , cooperation , agreement, understanding
with others has entered into , placed in effect and carried out a prac-
tice or policy to prevent and suppress the operation of trading stamp
exchanges or the free and open redemption of trading stamps by
persons or firms desiring to enter or operate such businesses other
than respondent through or by means of, inter alia, the following acts
or practices:

(a) It has attempted to require, and has required, contracting

retailers to agree not to engage in such activity;
(b) It has pursued or carried out a. planned common course of

action or course of dealings with other trading staInp companies to
exchange information about trading stamp exchanges and free and
open redemption , and to furnish assistance in connection with legal
actions brought against persons engaged in such activity;

(c) It has requested or caused other trading stamp companies , which
aTe otherwise in competition with it, to cause their contracting
retailers, who are in conlpetition with the respondent's contracting
retailers , and other persons not to engage in such activity;

(d) It has surreptitiously or otherwise policed the activities of per-
sons it suspected of engaging in such activity, by unfair me.ans in-
cluding surveillance and efforts to deceive and entrap such persons;

(e) It has threatened litigation , and has brought highly publicized
legal actions, in order to .restrain; deter, suppress , or eliminate such
activity.

17. The effect of the foregoing acts and practices has been , among
others:

(a) To suppress independent trading Sta111p ' exchanges , unfairly to
the detriment of the persons engaged in such business or activity and
unfairly to the detriment of the members of the consuming public
who have thereby been deprived of the opportunity of exchanging one

. type of trading stamp for ailother in order to facilitate their
redemption;

(b) To deny to the public the opportunity to redeem such stamps
through persons other than the respondent, to the injury of both the
public and such other persons;

(c) To interfere unjustly, oppressively, and unreasonably with
the right of the consuming public to enj oy the full use of their per-
sonal property and to transfer, alienate, or otherwise deal with such
personal property as they see fit.

18. The foregoing acts and practices are in unreasonable restraint
of trade, are to the prejudice and injury of the public, have restrained
and hindered , or have a dangerous tendency to restrain and hinder
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competition unduly, and thereby constitute unfair methods of com-
petition and unfair acts and practices in commerce, in violation of
Section 5 of the Federal Trade Commission Act.

Mr. MO'l?ton Needeltrnan , 11/r. Sidney A. Steinitz and Mr. John J.
Vrsu supporting the cOlnplaint.

lIfr. Sarnuel M. Lane , Casey, Lane and 1Ilittendorf, New York, N.
Mr. Sal1~uel K. Ab1?ams, 1111'. George B. Haddock and 11/1'. Jack Lou~

Lipson, Morison, Clapp, Abrams and Haddock vVashington, D. , for
respondent.
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PRELIMINARY STATEMENT

This proceeding charges respondent, The Sperry and Hutchinson
Company, the largest trading stamp company in the United States,
with engaging in unfair acts and practices in commerce in violation
of Section 5 of the Federal Trade Commission Act.

The complaint questions respondent' s practices of limiting the num-
ber of stalnps issued by its licensees and of restricting the subsequent
transfer of such stamps by its licensee s customers. The complaint also
charges a combination with trading stamp companies and with others
the elimination of trading stamp exchanges , and the accomplishment
of illegal price fixing.

Pleadings

The complaint dated .November 15, 1965, contains three counts.
There is an elaborate description of the business, which is repeated in
each count.

The first count attacks the policy of The Sperry and Hutchinson
Company of compelling its reta.illicensees not to dispense more than
one trading stamp for each 10 cents worth of goods or services. This
policy is allegedly embodied in respondenfs contracts and is enforced
both at the instance of respondent and at the instance of competing
licensees.

The second count charges that respondent and certain named trad-
ing stamp companies are engaged in understandings, agreements
combinations, and conspiracies and have pursued a common course of
action to eliminate competition by engaging in among other acts
the prevention of the dispensation of more than one trading stamp

for each 10 cents worth of goods, by securing adherence to uniform
conditions in contracts to that effect, and by inducing retailers not to
dispense Inore than one tra-ding stamp for each 10 cents worth of goods.

The third count charges that respondent, either by itsel:f or in com-
bination with others, has carried out a practice or policy to prevent
and to suppress the operation of trading stamp exchanges. This is
done, among other means , by requiring contracting retailers to agree
not to ente.r into or to engage in such activity, by exchanging infor-
mation with other trading sta-mp companies or by furnishing assist-
ance in connection with legal actions; by requesting other trading
stamp companies to cause their contracting retailers and other per-
sons not to enter into or to engage in trading stamp exchange activity;
by policing and by unfair means inclucbng surveillance , deceit, and
entrapment; and by threatening to bring and by bringing highly pub-
licizedlegal actions. 
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In each count, effects detrimental to the public interest are alleged.
In its answer filed December 23, 1965 , respondent admitted gen-

erally the description of its business but denied that it is engaged in
selling trading stamps, denied that the statistical allegations of the
complaint are correct, and denied that it is engaged in commerce and
in competition in commerce.

1Vith respect to the first count, respondent denied the allegations
generally but admitted that it has a policy in its licensing agreements
with its licensees of agreeing to issue one stamp for each 10 cents of
purchase price and that it refers to those agreements. It also admitted
that it attempts to secure adherence to its contracts , sometimes after
complaints from other licensees, and that it has cancelled the license
of one licensee for violation of contract terms. It further denied the;
effects that are alleged.

With respect to the second count, respondent denied all of the
allegations.

As to the third count, respondent denied the allegations except it
admitted that it had tried to prevent trading stamp exc:hanges fron"l
buying, selling and exchanging its sta.mps.

PreheaTing

On November 30 , 1965, the hearing examiner ordered a. prehear;..
ing conference to be held January 5 , 1966. This order crossed respond-
ent' s Inotion for a more definite statmnent of charges filed November 29,
1965, in the nlail distribution. Respondent' s motion was denied after
argument held December 10 , 1965. During the course of the argument
complaint counsel disclosed their theory 'Of the case.

Thereafter, extensive prehearing procedures took place. These re-
sulted in: elaborate discovery of the names of witnesses, the docu-
ments to be offered , and the charts and tabulations to' be used; and
pretrial decision on the in CCl-1nerCt character of certain information
secure-a :from respondent a-nd from third parties was nlade. The Com-
mission authorized deviation from the continuous hearing rule and"

denied further discovery of Commission documents.
The parties made admissions of the genuineness of docmnents and

of facts stated in them and took depositions of two witnesses. The
parties exchanged underlying data for charts and reached agreement
on their mathematical accuracy. Further discovery of documents of
respondent was secured. Finally, both parties placed documents to be
offered initially by them in loose leaf binders. The hearing examiner-
heard and ruled upon objections thereon in advance of the commence-
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lnent .of formal hearings. These procedures materially reduced the
formal hearing time.

During the course of prehearing, respondent brought suit in the
Southern District of New York against the Commission and the hear-
ing examiner, seeking an injlUlction against further proceedings lUl-
less the discovery denied to respondent by the Commission ,vas granted.
Hononuble Frederick Van Pelt Bryan denied a prelilninary injunction
on June 14, 1966, and the suit was thereafter discontinued by
:sti pulation.

The Formal Hearings

Hearings .commenced in "'\Vashington , D.C. on June 15 1966 , and
continued there until June 20 , 1966. Then , pursuant to authorization
by the Commission , hearings were held in Dallas , Texas, comlnencing
June :28 , 1966, and continued until July 6 , 1966. Hearings were sus-
pended for the purpose of taking depositions in Corpus Christie
Texas, bl1t were resumed in "'\Vashington , D.C. July 11 , 1966. Hearings
then continued \lith brief adjoUl'lllnents , eustomary in judicial pro-
ceedings, until the close of the case of eomplaint counsel on August 5
1966. There was then a Comlnission-authorized interval until Au-
gust 2. , 1966 , before the case continued with 'brief adjournments until
October 12 , 1966 , when both sides rested. On October 12, both parties
bv a.Q.Teement amended their lists of exhibits to include all exhibits and

.' '--

to deseribe the action taken thereon. (See CX 1B-1Z58; RX 4-4Z42.

Posthearing Submissions and Argument

Both parties requested additional time for filing findings, objections
thereto , eonclusions, briefs and reply briefs , and for the hearing ex-
aminer to sublnit his initial decision. These requests were granted in a
conditional order dated October 13 , 1966 , that also set oral argument.
The order and request were certified the same day to the Comnlission
for approval.

By order elated October 21 , 1966 , the Commission extended the tinle
for filing initial decision to ~fRrch 15 , 1967. The hearing examiner
withdrew his conditional order of Oetober 13 , 1966 , and issued a new
order scheduling earlier times for the posthearing filing of briefs , COll-

elusions , and findings of fact , and for oral argument in accordance with
the, Commission s decision.

Oral argument was had January 13 , 1967 , on the proposed findings
,conclusions and order.
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Motion to Dismiss

At the conclusion of complaint counsel's case, counsel for respond-
ent moved to dismiss. Decision was reserved. Thelllotion is now denied.

Basis for Decision

This decision is based upon the entire record and upon the hearing
exaIniner s observation of the witnesses called. References 1 to particu-
lar portions of the record are examples only. Proposed findings and
concl usions not adopted in substance or as proposed are rej ected as ir-
relevant, immaterial , or erroneous. The following fuldings, conclusions
and order are adopted.

FINDINGS OF FACT

A. Glossary

Terms frequently used in the testimony with their meanings are:
(See 0 

&; 

(1) "Trading stamps" are sma.Il , gummed pieces of paper about the
size of postage stamps , bearing on their face. the name , trademark , or
ljke insigllia of the company that originally issued them. Custolllarily,
reta,il merchants dispense them to their customers in connection with
tIle sale of goods or furnishing of services, pursuant to the ternlS and
conditions of contracts betlleen such Inerchallts and the colllpany from
which they secured the stamps.

(2) "Redemption of trading stamps" is the exchange of goods
waTes , or nlerchandise, referred to at times hereinafter as "redemp-
tion nlerchandise " for trading sta.mps. Such redenlption custonlarily
takes place at a "redemption store " also known as a "rede1nption cen-
ter" or a "branch" (Tr. 5142 5179).

1 The following nbbrevations are sometimes used:
CX = Commission Exhibit.
RX=Respondent Exhibit.
Tr. = Transcript page.
C=Complaint.
A=Answer.
S = Stipulation.

Adm. = Admission.

CPF = Commission Proposed Findings.
CCPF= Commission Counter-proposed Findings and Objections.
RPF = Respondent' s Proposed Findings.
RCPF = Respondent' s Counter-proposed Findings and Objections.
Due to time limitations, reliance has been placed on counsel' s proposed findings for

references in many instances and references to their respective findings are intended 
include their citations. Appendix D is a key to locating the parties ' proposed findings and
conclusions for comparison with this initial decision.
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(3) A "trading stamp company" is a. firn1 engaged in the business
of issuing trading stmnps to retail merchants and of redeeming such
stamps from the customers of such mercha.nts.

(4) .l\. contracting retailer" is a retail merchant or businessman
who has entered into a contract with a trading stamp company, pur-
suant to the terms and conditions of which contract suc.h retail mer-
chant or businessman secures trading stamps from such trading stamp
company and dispenses them to members of the consuming public in
COllllection with the sale of goods or the furnishing of se,rvices to con-
sunlers. The tenn "licensee" is often used to desc.ribe, a contracting re-
tailer who is sometimes also described as a franchise holder (Tr. 5022).

( 5) "Trading stamp exchanges" are persons or businesses engaged
in the exchange of trading stamps issued by one trading stamp com-
pany for those issued by another, or engaged in the sa.1e or purchase of
trading stamps to or from members of the consuming public (Tr.5438). 

(6) "Double stamping~~ is the dispensing of two trading stamps for
each ten cents worth of goods or services (Tr. 5231).

(7) "Bonus stamping" is the dispensing of a number of extra
stamps in connection wi,th the sale of a specified item or in connection
with total purchases exceeding a specified amount (Tr. 5231 , 7129).

(8) "Free stamping" is the dispensing of stamps to customers other
than in conneetion with the sale of goods or services.

(9) "Extra stalnps" include those received from double or bonus
stampings (Tr. 7129 7130).

(10) "Institutional stamping" includes free stamping and issuing
of bonus stamps in connection with total purchases exceeding a speci-
fied 'amount (Tr. 6872 , 7131).

B. The R.esponc1ent

(1) Respondent, The Sperry and Hutchinson Company, more com-
monly known as "S&H" (and hereinafter sometimes referred to 
"Sperry and Hutchinson

" "

the company," or "respondent" ) is H, cor-
poration organized and existing under the laws of the State of New
Jersey, with its principal office and place of business located at 330
Madison Avenue , New York, New York (C; A).

(2) R.espondent, when incorporated in 1900 , succeeded a partner-
ship that had been organized in 1896 by a relative of 1Villinl Sperry
Beinecke , Ithe present president and chairman of the board. l\lembers
of the Beinecke family beneficially owned, directly or indirec;t1y, on
the date the complaint was filed, substantially all of the COl1ll110n stock
and, together with foundations of which various family members are
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trustees or members , 'approximately 65 percent of the outstanding pre-
fen' ed stock of the company (RX 924b).

(3) Sperry and Hutchinson is engaged ,primarily in furnishing a
trading stanlp service for retaillnerchants and their eustomers-a busi-
11ess which it has conducted for the past seventy years. The cOlnpany is

the oldest and largest trading stamp company in the United States
(RX 924b).
(4) The company estimates ithat there are presently more than 35

million American households saving "S&H Green Stamps which they
obtain from retailer licensees of ,the company. The number of retailers
lieensed by the eompany to use its trading stamps service presently ap-
proximates 55,000 , and these licensees distribute S&,H Green Stmnps to
over 70 000 retail outlets located throughout the United States. The
cO1npany maintains more than 850 redemption eenters where savers
of S&11 Green Stamps may redeem them for a broad range of merchan-
dise. .11-pproximately 32 million copies of the company s catalogue il-
lustrating and describing such merchandise were distributed in 1965

(RX 924b). The merchandise is of high quality made by well-blown
and reliablema,nufacturers and is selected carefully and with a view
to meeting consumer desires (RPF 15-33) .

(5) In recent years , the company also extended the application of
its trading stamp service to its incentive programs , which were de-
veloped primarily for industrial and commercial companies , and these

programs now represent a small part of its business (RX 924b).
(6) Respondent is the leading trading stamp company in the

United States-one of the fe,y trading stamp companies operating
ona nationwide or nearly nationwide basis-and it has annual gross
reeeipts of over $300 million. It issues between 37 percent and 40 per-
cent of all ,trading stamps in the United States. Between 56 percent

and 61 percent of all households in the United States save S&H Trad-
ing Stamps (C; A; CXs 3a, 5, 10A-10B 413).

(7) Respondent employs approximately 9,000 people on a regular
basis , approximately 6 300 of whom are employed in redemption cen-
ters, distribution centers, and department stores. It also mnploys a
substantial number of addittional people at certain times of the year
to meet seasonal rBquirelnents (RX 9Mb) 

(8) In each of the past 30 years the company has paid c.ash cliviclEmcls
on its COlllmon stock (RX 924b) 

(9) From 1914-1964 S&H issued 1120 billion stamps. During ,that
period 964 billion stanlps were redeemed. At the end of the period there
was a total of 156 billion stamps unredeemed (CX 444). During rthe

year 1964, almost 145 :billion stamps were issued and a little more than
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132 billion were redeemed (CX 399b). The company operates on the
basis that 95 percent of its stau1ps will eventually be redeemed (RX
024!b) .

Co The Trading Stamp Business

(1) Trading stamp companies in the United Sta.tes in 1964 collected
about $800 million for the approximately 400 billion trading stmnps
they issued to more than 20.0 000 retail establishments lUlder contract.
Such establishments include food supermarkets, drug stores, and gaso-
line stations, as principal customers

, '

and a large variety of retail
stores and service firms. Trading stamps are issued in c011l1ection -with
annual sales to the consmning public of about $40 billion in goods and
services, including about half of all grocery sales (C; -'-~; CX 3b , 411;
see Adnl. 113) 

(2) Such trading stamp companies, including the respondent
issue for valuable consideration pads of trading stamps to retailers
pursuant. to contracts. Such contracts authorize the retailers ;to dis-
pense trading stamps to members of the. consuming public in connec-
tion with the sale and furnishing of goods and services. Such contracts
also require trading stamp companies , including the respondent, to
maintain redenlption stores where me.~nbers of the consuming public
who have stamps may exchange or redeem such stamps (after they
have been pasted into books furnished for this puIipose) for mer-
chandise available at such redenlption stores (C; A; CX 43-58 incln-
sive CX 11).

(3) The number of companies engaged in the trading stmnp busi-
ness is somewhere bet-ween 200 and 400 , according ,to estim'ates made
at various times by or on beha.1f of respondent (CX 10a-c; RX 024;
see also Tr. 6285-6286). Respolldent~s estimated share of the industry in
1964 was 38 percent of the Sitamps issued and 40 percent of the dollar
vol ume received (CX 5). In the same year five other companies col-
lectively accounted for 50 percent of the stamps issued and 43 percent
of the dollar volume received. Accordingly, the six largest companies
represented between 83 ,percent ttnd88 percent of the industry. No other
trading stamp companyaccourited for a share greater than 3 percent
or the donar vollUlle or 4 percent in the nunlber of stamps issued
(CX 5.

(4) Respondent competes with other trading stamp companies in
the price alt which it sells i,ts service and in the value of the redemp-
tion merchandise which it supplies (1'1'. 3699-3700 , 4965 , 5289-5290

4992 5713 , 6156-6161 , Prehearing Order No. 3). Respondent' s position

418-345-- 72---- 71
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yaries State by State, and in some areas companies issuing other stamps
are dominant (e.g. in California , Blue Chip Stamps acc.ount for about
three quarters or the stamp business (Tr. 6':;2:2). Plaid Stamps are im-
portant in certain areas in the East , Top Value in c.ertain areas in the
:i\lich:est and Gold Bond and Gold Strike probably in the State of
Utah (Tr. 4982 6235) ).

(5) The trading stamp business inc.reasec1 rapidly a.fter 1950
when food supermflrkets began issuing stamps (Tr. 3010 630-4:). From
1950 to 1962 , the share of retail grocery store sales made. by stores
using trading stamps increased from 1 percent to 47 perc.ent. The per-
c.entage has since declined to 43 percent (Tr. 6430- , 6505; see OX
681). :l\iost of the major cOlllpetitors of respondent have come into the
business or become factors in it since 1950 (Tr. 6:288 6289). The major
supermarket chains ha.ve given impetus to the increase in the trading
stamp business. Some have issued trading stamps of different com-
panies in different ouitlets or areas (Tr. 6511-16). Others developed
or bought their own trading stamp companies (Tr. 6291-2). In a num-
ber of metropolitan areas stamp dispensing supermad::eits ac.count for
a major, sometimes overwhelming, proportion of the retail food busi-
ness (see RX 1012 , OPF pp. 10-11). Respondent has increased it sales
000 percent since 1950 , and it has derived the majority of iits revenue

from food stores, supermarkeJts being its most significant block of
business (Tr. 5010- , 6304; EX 924b p. 7). Despite its increase in
business its share of the market has declined (Tr. 6157). Twelve super-
market chains which accounted for a third of respondent's revenue in
1965 , all became its customers since the 1950's (Tr. 5240). On the other
hand in 1965 , respondent served twice as many independent food stores
as it did chain food -outlets (Tr. 6493).

(6) Respondent through deliberately adopting a policy of franchis-
ing only one competing retailer in a given a.rea. has limited its share
of the market (Tr. 4994). ",Vhile this is 'Subject to exceptions (see Tr.
5016- , 5200-1) and while there are a. number of instances where a
competitive overlap exists between different types of stores or because
of extension of the trading area beyond the immediate vicinity of
respondent' s licensee (see Appendix A), this limitation leaves pro-

spective customers available for other trading stamp companies "\\ho
have from time to time entered the business (see Tr. 4994 , 6087-
6157) .

j\Iost trading stamp companies place less emphasis on the develop-
ment of families of merchants than respondent does (Tr. 4177, 4871
6068-69) .
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(7) Respondent requires ~ stamp savel' to fill at least one book
before she can present stamps for redemption (Tr. 4893 , EX 924b).
Respondent' s purpose is to encourage stamp sayers to continue to
patronize its licensees and to make the. minimum redemption article
of sum.cient value to keep the stamp savers ' inte.rest ali've (Tr. 48~3-
4894) .

(8) Respondent takes the position that it redeems its stamps no
mattel' hay;' long ago they were issued and it has redeemed a. small
number of stamps that had been outstanding for many years (II'.
J952, 5126- , RX 924b

, p.

8).
(9) The trading stamp promotion unlike promotional devices such

as games and types of lotteries has no element of chance. Of course
stamps can and are sometimes used in lottery type promotions. The
stamp saver who follows the instructions in the stamp collection book
knows in advance what she can secure for her stamps, and proyided
she secures the minimum number has a wide choice in the selection of
articles. Except in States ,,-here cash redemption is mandatory or
optional , respondent ordinarily makes redemption only in merchan-
dise and in the optional States does not encourage cash redemption.
The choice that a stamp saver secures at the redemption center , ,,-hile
not as wide as if the saver might patronize any other store she desired
secures goods for her of greater average retail value than is the average
cost of the stamps or the cash redemption value (see Tr. 4045- , 4188-

5617- 7151-52; ex 402~3 , 586).
(10) State legislation or regulation affecting the trading stamp

business has been succinctly summarized by the company in its April 27
1966 , Prospectus filed 'with the Securities and Exchange Comlnission
which reads in part as follows:

Sixteen states (California, Connecticut, Florida , Indiana, Maine, ~Iaryland,

Massachusetts, Nebraska New Hampshire, New .Jersey, New ~lexico, North
Dakota, Ohio , South Dakota , Utah and Vermont) require that the stamp saver
be given an option to redeem stamps in cash. The States of 'Visconsin and Wyo-
ming require redemption of trading stamps in cash only and the State of
,"Vashington achieves the same result by imposing a prohibith-e tax 011 merchants

,,'

ho use , and on trading stamp companies wldch sulJply, trading stamps redeem-
able in merchandise. .With the exception of 'Wyoming, states requiring redemption
in cash only, or in cDsh at the option of the stamp s:wer, also require that he be
permitted to redeem less than a full book of stamps when redemption is made in
cash if stamps having a minimum aggregate value specified by statute are pre-
sented for redemption. 'With the same exception , these states also require that a
cash redemption value be printed on the face of trading stamps. Certain of these
states also require annual registration of trading stamp companies and in some
cases the posting of bonds to assure redemption. The State of Kansas prol1ibits
the issuance of trading stamps on sales of mercl1andir-;e. (RX 924b.
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D. Interstate Commerce and Competition

(1) Respondent and a number of its competitors are eng~ged in
commerce" as defined in the Federal Trade Commission Act (Tr.

4982 , 6285-6320) .
(2) Respondent has its main office at 330 l\ladison Avenue , New

York, New York (C; A. ) . There through a computerized operation 
keeps track of all of its merchandise operations (see Tr. 7927 et seq.

There are over 850 redemption centers, one or more of which are
located in 44 of the 50 States of the United States (CX 586 , p. 100) ;
and there are nine distribution centers , each located in a different State.
These distribution centers store the merchandise. and ship it to the 850
redemption centers. Purchasing is centralized in the. New York office

(Tr. 5698), and the computer is also located there. Thus , of necessity,
numerous communications must pass between the redemption and the.
distribution centers and bet-ween those centers and the New York of-
fice-substantiallyall across State lines (see CX 586). l\Ioreoyer, the
merehandise from the distribution eenters in many instanees must pass
across State lines to the redemption centers. In addition , in the granting
of its licenses and in the delivery of its stamps , respondent has a sepa-
rate system of control and distribution (CX 413e-g; Tr. 4911-13; EX
924b). Its stamps of necessity are transported aeross State lines. Nego-
tiations for its contracts with its 70 000 franchised retailers like\,ise
involve communieations that cross State lines (CX 413), because its
eontract must be accepted at New York , N e\y York , to be valid (RX 3).

(3) Respondent, a,ccorc1ingly, maintains and has eontinued to main-
tain a. course or current of trade in the issuance of trading stamps and
in the redemption of meehandise in sueh commerce as hereinbefol' e de-

fined. The volume of business in snch commerce is now flnd has been
substantial (R.X 924b).

(4) In the course and conduct. of its business , respondent has been
for many years and is now in substantial competition , in the distribu-
tion of trading stamps with other trading stamp companies (1'1'. 5759

6160-61; RPF 91).

E. Respondent Sells a System Not Stamps

(1) At the threshold of this initial decision , fl difference. of views
concerning the character of respondent's l.msine.ss must be considered.

(2) Complaint eounsel initially contended in the con'lplaint that
respondent was in the business of selling trading stamps that carried
with them the right of redemption in merchandise. (C 1d , 2 , 3 , 4, 5 , 6 ;

denied in A. ) Respondent, on the other hand , took the position that it.
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was selling an integrated service to retailers and that only one of the
facets of that Ben-ice ,,-as the delivery of stamps and their redemption
in merchandise.

(3) In its prospectus of April 27 1966 (RX 0:24b), issued dnrjng
the course of this proceeding, responc1enfs position is spelled ont in
detail as follO\ys 

BrSI::\ESS
Jlethoa of Opera.(ion

The Company s trading f!tnmp senice is u:,;ed by retailers primarily as a
method ,of promotion which will enable tl1E'll1 to increase and maintain their
volume of sales. By offering S&H Green Stnmps with ench sale, they seel~ to at-

tract new custonwl'S and to encom'age steady pntl'onage. The Company s stamp
service also provides retailers ,vith a conwnient means of offering customers
a discount for the payment of cash or for prompt pa;\ment of credit balances.

An important featnre of the Comp:m~- s sun-icE' is its general practice of not

licensing more thnn one retailer in the same type of business ,'dthin a given
marketing area. This practice enh' flnces the value of the Company s service to the
retailer, since it enables him to differentinte his establishment from those of his
competitors. The size of the marketing are,a for which exclusive rights are given
varies depending upon the type or business. For example, a supermarl~et will

ordinarily have a larger exclusive area than a service station.
Another important feature of the Company s senice is its '; cooperative" na-

ture. The Company endeavors to license a group of non-competing l'rtailers ,....ithin
a marketing area , generally includilJg a store ,,-hich attracts a large number of
customers , such as .a supermarket. As a result , consumers ,,-110 are attracted to
one retail establishment because of their interest in obtaining S&H Green StmllVS
tend to become customers of other 'licensees in thearen.

l1e promotional value of a trading stamp senice such as that offered by
the Compnn~ is greatly influenced by the degree of consumer acceptance of the
stamp s brand name. The Company lws fur severnl years engaged in an exten-
sive national advertising program aimed at increasing coni"umel' preference for
S&H Green Stamps.
The Company s license agreements ,are generally entered into for a period of

one year, although some are for longer periods , and provide for annual renewal
unless either party gives notice of termination at least 30 days prior to the stated
expiration date. 1'he licensee V~lYS the Colllpan~ for the use of its senice .
amount based upon the number of stmnps distributed by him. The license agree-
ment provides that -title to the staml)s remains in the Company. In mm;t areas
the rates charged by the Company for licensing" its trading stump service de-
cre,ase as the volume of usage increases. For retailers in certain categories who
reach a certain annual level of stamp distribution , the company guarantees
that the cost of its service will not exceed two per cent of the retailer s sales.

The licensee agrees to advertise the use of S&H Green Stamps , to furnish his
customers with stamp saver books and cata.logs 9f redemption merchandise, both
of which are supplied to him by the Company, and to offer stamps on every pur-
chase at the rate of one stamp for each 10 cents paid. In practice, the latter pro-
vision is not 'strictly adhered to by some licensees. Though contrary to Company
policy, some licensees do not offer stamps with e,ery purchase and others offer
extra stamps in connection with special promotions.
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Retailer Licensees

The Company licenses the use of its trading stamp service to retailers en-
gaged in almost every type of retail business conducted in the United States.
However , the Company s service has been used most often in those fields of re-
tail trade which are characterized by similarity in the products and services
offered and a high frequency of purchase, such as food stores and service sta-
tions. This is indicated by the following table which sets forth the percentage
breakdown of the Company s total service revenue for the year 1965 between

the major categories of licensees:
Percent

Supermarkets and other food stores_n___--_n_---------------------- 61.

Service S ta tions_____--- 

~----- - --- ---- ---- ----- -- --- - --- - 

--- ----- ----- 21.

Department , clothing, dry goods, furniture and general stores-_n--_-_n- 4.
Drug stores___- 

-------------- - - -- ---- --- - -- ----- ------------- --- --- 

-- 4.
Other retailer licensees_____------------------------------------------ 5.
Incentive programs___- --

------ - - -- - --- - -- - --- -- ----- ----- ---------- - 

- 2.

100.

The Company s trading stamp serYice has historically had its most widespread
use among small independent merchants, who are often unable to afford other
types of s,ales promotion ayailahle to their larger competitors. These small in-
dependent retailers still mal~e up the numerical majority of the Company
licensees. However, a substantial portion of the growth in the Company s service
revenue during the post-war period has resulted from the adoption of its trading
stamp service by supermarket chains , ,yhich have become an increasingly im-
portant factor in food distribution during this period. Each of the 12 licensees ac-
counting for more than one per cent of the Company s SE.'rvice revenue in 19G:)
was a supermarket chain. The:,e 12 chains acC'ountecl for approximately one-
third of the Company s 19G5 service 1'eYenU8 , with no one of them representing
more than 7.5% of service revenue.

l\fany of the Company s licensees have been using its trading stamp service
for a long period of years. Eleyen of the 12 l.nrge~t lieensf'es mentioned above
or predecessor companies , ha,e distributf'd S&H Green Stamps for more than 10
years and the twelfth for more than fi,e years. Although the Company experi-
ences substantial turnover in its retail outlets eaC'l1 year, primarily among
smaller licensees , the Company estimates that the outlets which discontinued the
use of its service during 1965 accounted for less than 107(, of the previous year
total service revenue. Most of the Company s large chain licensees do not offer
its stamps in all of their retail outlets at any gi,en time. A trading stamp
service such as that offered by the Company is one of several merchandising'
techniques available to retailers ' and its 1'elfltive effectiveness depends upon
a number of factors , including the nature f\J1d degree of local competition , the
relative competitive standing of the retail outlet and the extent of local consumer
interest in trading stamps. For this reason , the Company s larger chain licensees

frequently employ various methods of promotion in different marketing areas.
For example, one of the Company s largest licensees discontinued the use of
S&H Green Stamps in one of its marketing regions during 1965 ,and introduced
them for the first time in a different region in the early part of 1066.
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The Company has a sales force of approximately GOO field representatives
located throughout the country who solicit new licensees and service existing
licensees,

RCllclllption
After filling at 'least one book containing 1:200 stamps, a stamp saYer may

present them to the ComllallY for redemption in merchandi~e, In certain states,
ns described under ;' Legislation . (see fincUngC 4) stHmps may GIBO be redeemed
in cash , but. .such c;lsh redemptions represented less than on8 per cent of the
total redemptions rnade by the Comp.any in those states during 1965.

The Company maintains more than 850 redemption centers located throughout
the country, Of these , approximately 730 maintain inventories of merchandise
from ,,'hieh redemptions can be made immediately. The remainder , many of
"\vhich dbplny samples of merchandise items, accept orders which nre filled
within a few d11YS by one of the Company s nine distribution centers. _\ stamp

saver who is not located near one of the Company s redemption centers can re-
deem stamps by mailing them directly to one of its distribution centers,

The Company offers its stamp s.avers a choice of over 2 000 mercl1andise items,
mnst of which are nationally advertised brand:-- The:,:e include various house-
hold items such as textiles, fiat,,' al'e, Idtchen utensils , L:nnps and small appli-
ances , as "\yell as leather good!"

, ,

apparel , pl1otogral1hic equipmeilt , sporting goods
jewelry and \'arious other types of merchanc1ise, "\yhich fire Hlustrated and
described in a catalog published each year by the COl1lrian;\,
The Compfmy does not accerlt cash l1f1.;\ment in whole or in part for any 

its merchandise, distributing it only in redemption of its l"rcl ding st::: mpp. The
lillmber of filled stamp books required to redeem the items in the Company
Inte,st. catalop: ranges from one to 3.~5. The average redemption made by the
Company in 1865 invol'led two and one-rjl1flrter books of 8tamp~.

The retail value of the mel'chanc1ise obtainable upon the rpc1ell1l1tion of a book
of the Colllllany s tr:1ding stamps varies some"\vIJat , depending upon the item se-
lected. Based upon surveys th:lt h:lye been 111:1(le, hO' \\'8v\"r , the Company be-
lie"es tha t the a vernge reta n value of its redemption mf'.rchandi:'8 is :1 pprox-
imately $3. 00 11e1' book of 1200 stumps , which exceeds the ,ftmount rC'C' eivec1 by tl1e
Company in connection with the issuance of the same 1111 mh e:;: of stamps. On

the hasis of this $3.00 value, the redemption merchandise distributed by the
Compan~' in 1965 would represent a total retail value of approximately $333
million. The Company purchases' its redemption merchandise from over GOO sup-
pliers, for some of which the Comp.any is the largest single customer.
The Company stf\llc1s re:1(l;1 to rec!eem all trading i'l"nmps it has ever issued,

regflrclless of the length of time they hayE'. l)(:'e11 ontstanc1ing. It frequently re~leems
stamps "\vhich were issued mf1ll~- ye:ll'S pl'ior to their redemption, The Company
is therefore unable to determine with absolute certainty the percentage of its
stamps issued "\Yhieh II-ill ultimately be presented for redemption, HO\Ye'ler
bnsed upon the dal:'!. anlilnble to it. the Company has for more tl1On 40 yenrs kept
its fi11f\1lcialreeorc1s 1111cl filed its tax returns on the bnsis that 95% (~f nIl stamps
issued will ultimately be re-c1eelllec1, anc1 it maintfl ins lia bility accounts to provide
for the cost of redeeming stamps on ibis basis. The 95% redemption rate is ::11::':0

reflecteel in the charges which the Comp~lllY makes for the use of its trading stamp
service and the values offered in the redemption of its stamps. As a matter of
poliey, the Company makes eyery effort to encourage and facilitate redemptions
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because it belieYes that a high rate of redemptions is important to the continued
participa tion of retailmerchan ts and their customers in its trading stamp service.
( Brackets added. )

( 4) The testimony of witnesses called by respondent corroborated in
major respects respondenfs position (Tr. 4873-4886 , 5016- , 6063-
6087- 7135-39) as stated in its prospectus (EX 924b).

(5) The provisions of respondent's contract with its licensees gen-
erally in use (CX 11 , Stip. 6) also confirm responclent~s position as
follows: (Respondent is referred to as licensor in snch contracts and
numbering and lettering refers to those in the contract.)

a. The ,\lhereas clauses defillitely show that system.! is the sub-

ject of the contract:

WHEREAS, the LICEXSOR has deYised, extensiyely advertised , popularized
and successful1y put into operation in many cities in various states of the rnion
a CO-OPERATIVE CASH DISCOUNT SYSTEM whereby there may be offered
to retail consumers a cash discount on all purchasei';, irre~pectiYe of their amount.
thereby inl"iting find rewarding cash or prompt pnYIllellt for goods soW for the
purpose of decreasing the merchant's losses from slow 01' bad accounts and at-
tracting and increasing the yol ume of his cash trade; and

"\VHEREAS, the LICENSEE desires to ayaH himself of the use of the LICEX-
SOR' aforesaid CO-OPERATIVE CASH DISCOUXT SYSTE:U for said
purposes:

b. The licensor (respondent) agree.s to let the licensee install the sys-
teDl and to use its stamps as tokens or symbols; more specificany it
states:

FIRST: THE LICEXSOR AGREES:
(a) To license and authorize. and does hereby license and authorize, the Li-

censee to install and use in connection with his business at the aforesaid place
and a t the places listed on the reverse side hereof its said CO-OPERATIVE CASH
DISCOUNT SYSTE:\I and to use its S&H CO-OPERATIVE CASH DISCOUXT
STA::.\IPS as cash discount symbols 01' tokens in connection there,yith.

(b) To print the name and business address of the Licensee in any appli-
cable directory of me chants , using its aforesaid CO-OPERATIVE CASH DIS-
COUNT SYSTEM , hereafter issued and distributed by it.

(c) ITo furnish to the Licensee advertising Sig11S in quantities sufficient for use

inside and outside his p1ace or places of business to make known to the public that
he has adopted its aforesaid CO-OPERATIVE CASH DISCOUNT SYSTEM.

(d) To furnish the Licensee with its S&H CO-OPERATIVE CASH DISCODXT
STA:\IPS to be issued to his customers as hereinafter rn'ovided.

(e) To furnish for distribution S&H collectors' books, in which customers
may paste and accumulate S&H CO-OPERA'l' IVE CASH DISCOUNT STAl\IPS.

(f) To redeem the S&H CO-OPERATIVE CASH DISCOUNT STAl\IPS, when
collected in the manner herein prescribed and presented at any of its stores or re-
demption stations by the Licensee s customers , by giving them in exchange there-
for, at the option of the Licensor or as required by law , cash or goods, wares or
merchandise of their O,yn selection , 'as described in its catalogues then current
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and subject to the conditions herein and as printed in said catalogues and
collectors ' books.

c. The licensee in turn agrees to adopt and use the system (a) and
to advertise the system and the fact that he issues S&H stamps.

d. The licensee , it is true , agrees to order a specified number of books
of stamps (c) and

To pay the Licensor for the use of its CO-OPERAITIVE CASH DISCOUNT
SYSTEM an amount measured by the number of pads of stamps ordered and de-

livered at the rate of dollars per pad payable on delivery of same.

Thus the respondent is paid in full at the time the stamps aredelivered. 
e. There is an express provision that stamps shall be issued one

for each 10 cents of cash payment and that the stamps shall not be used
except in the manner provided. That is, the licensee agrees:

(e) To offer S&H CO-OPERATIYE CASH DISCOUNT STAMPS to all cus-

tomers mnking cash payments. find when accepted to issue to the customers one
of Raid stnmps for each ten cents. represented in such payments. as a discount
in consideration of the payment of cash when 1l1nde either C. D. or, at the op-

tion of the Licensee, on or before the 20th proximo, and only for redemption by
the Licensor,

(f) In consideration of the license to use the Licensor s CO-OPERATIVE
CASH DISCOUNT SYSTK.\I and the seryices to be performed by it and the ini-
tial and other expenses incurred in inst.alling said system in the Licensee
lilace of business and in educating and making known to the public the advantages
of the same, the Licensee agrees not to procure, use or dispose of the Licensor
S&H CO-OPERATIVE CASH DISCOUNT STA:\IPS in any manner except as
herein proYidecl.

f. The parties mutually agree that title to the stamps and signs shall
remain in the licensor and shall not pass to anyone else; that the agree-
ment shall be for a specified term and shall be automatically renewed
unless terminated; tlult on termination the unissued stamps a,nel the

signs shall be returned to the Jicensor, and the licensee shall be repnic1

for the unissued stamps; that the agreement shall be nontransferable,
shall be applied to the particular premises , and may be terminated by
the licensor en breach of contract or in case of bankruptcy; that the con-

tract shall constitute the entire agreement and shall be for the benefit

of licensee s customers as ,veIl as for the parties (OX 11 ~ Third a-f).
(6) Respondent, early in its history has, through its contracts with

its licensees , reserved the title to its stamps and has provided that such
stamps should be used as an inducement for cash trade; that they should
be issued on a one stamp for each 10 cent purchase; and that the con-
tract should be for the benefit of the licensee s customers (RX 1 2). Its

earlier agreements stressed the advertising phase of the system (RX 1
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2). By 1915 respondent described its service as ;' a cooperative premium
system of advertisill~: the business of merchants and others and of re-
"\Yl1rcling continuous patronage and increasing cash trade:' (EX 3). By
1936 the system was described as a cooperative discount system (R.X 4).

(7) The collector s books , furnished by respondent to its licensees
nnd described in paragraph First (a) of the licensing contract (eX
11), contain a notice reserving title to respondent. It reads as follm\s 

NOTICE
S&H Green Cooperative Cash Discount Stamps when redeemed in accordance

,"ith conditions printed below fire your compensation for cash payments made.
All S&H Green Cooperative Cash Discount Stamps now 01' hereafter issued

by The Sperry and Hutchinson Company are subject to all the provisions of the
contracts between this Company and the merchants who issue them, and the fol-
lowing rights and conditions, ,yhich are expressly resfl'led by the Company. whieh
the persons acquiring them expressly accept, and ,,-bich are part of all COD-

tracts bet,yeen this Company and its merchants , and are binding on the merchants
customers.

Neither the stamps nor the books are sold to merchants, collectors or an~
other persons, a t all times the title thereto being expressly resel'led in the Com-
pan:;, and the right to possession thereof is resened to it, subject to the rights of
the merchants and their customers under the contracts with the Campan;,. The
stamps are issued to you as evidence of cash payment to the merchants issuing
the same. The only right ,,-hich you acquire tn said stamps is to paste them in
books like this and present them to us for redemption. You must not dispose of
them 01' make any further use of them without our consent in writing. \Ve "ill in
every case ,,-here application is made to us gi,e you permission to turll over ~-our
stamps to any other lJona-fide collector of S&H Green Cooperatin Cash Discount
Stamps; but if the stamps or the books are transferred ,,-itl1ont our consent. we
reserve the right to restrain their use by, 01' take them from other parties. It is to
your interest that yon fill the book , and personally derive the benefits and adyan-
tages of redeeming it.

The stamps when received 11;) you must be pasted ill the book , as that is the
method we haye adopted for the purpose of preyenting their f'..1rther use. Tbe use
of our stamps is restricted to our merchants and their customers.

THE SPERRY A::'\D H1.1TCHI:\"SO:\" CO:.\IPAXY

(CX 208.

The parties stipulated (Stip. PaT. J2) that the plll' llsing of the notice
had been substantially sim.ihl' since, the year 18D().

(8) Restrictions also llre placed on redemption by a statement in
respondenfs catalogue (see CX 168 ex 586). These restrictions are
that a fun book of stamps is required beJore re(lemption can be made
and that if the stamp SRyer lives within 2;5 miles of a redemption eenter
stamps cannot be redeemed by mail (CX 586). The latter restriction is
sometimes waived.



THE SPERRY Al\D HUTCHINSON CO. 1123

1099 Initial Decision

(0) On the basis of the evidence submitted and exemplified by the
foregoing, ,ve find that respondent is in the business of selling ml in-
tegrated sel'vice rather than selling stamps as such. \Ve further find
so far as the licen~~ees are concerned , that. title to the stamps ,yill be re-
tained by respondent and that the licensee will not issue more than one
stamp for each 10 cent purchase. ,Ye also find that notice is made avail-
able to those customers of the licensees who secure stamp collector
books; and that the customer may use the stamps solely for the purpose
of redemption.

(10) Respondent has specifically urged that a number of findings
not deemed essential to this decision , are essential to its position. (11e-

sponc1ent' s Appendix A to Reply Brief answer to question #1.) To the
extent that these proposed findings, with the limitation stated , appear
to have been established by proof , they are incorporated in Appendix C.

F. Practical Limitations of Responclenfs System

(1) In theory, respondent licenses only one of a type of business in
each marketing area. It obtains its volume and satisfies the ,yants of
stamp savers by licensing other types of stores. For e:xample , its key
store might be a food stOl'e and the other stores in the family in a par-
ticular marketing area might be a drugstore" a cleaning establishment
a, dry goods store, a harcl"\yare store, and a, selTice station. Thus, ac-
cording to respondenfs theory, a stamp saver will be dnnnl to each of
these stores; and because of the number of clifferent noncompetitiye
stores , the customer will secure stamps sufficient to retain her interest
(Tr. 7135-7138). As a matter of practice , however, in a number of cases
either the competitive aren, ,yns too narro,yly circumscl'ibec1 or the
character of the stores "Ins too strictl\T construed so that actual com-
petition took place between Jicensees (see ex 4:30-470; Tr. 3808-38:55

3857-4012 , see also Tr. 5017-9).
(2) In tlleory, respondent takes the position that multiple stmnp-

ing is destructive of its system and that it should not take place. In
practice, however, its enforcement activity "\yas primarily prec:atory,
only one case of cancellation of a license took place (C; A; Tr. 3465-
B565; RX 924b, p. 6). Although actual ca,ncellation "as rare , in the
case of the smaller store owner, located in a cO1nmunity "here, S&H
stamps iare particularly popular, a, request to cease l1lultiple stamping
,yas sufficient to obtain the desiredl'esult (Tr. 3176-3189 , 3200). But
foOl' a large or lnec1ium-large cha. , such a request ,yould have little or
no effect (Tr. 5426 , 6983- 7020 7060 7089).
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(3) In theory, respondent takes the position that under its notice in
its colle.otor s book , no one but the. peTson to whom the stmnps are
issued by its licensee can redeml1 them. In practice, informal exchange
among housewives is not and perhaps cannot be, policed. 1foreover, in
recent ye;ars respondent. has encouraged with its permission the pool-
ing of S&.H stamp savings by membeTs of a church or of a charity
or fraternal organization for the. purpose of benefitting their organi-
zation (Tr. 5976-6024). Its attack has been upon a CO7r!/ln.e1' cial attempt
to buy, sell , or exchange stamps for a fee or other business considera-
tion (see EX 120-186 inclusive).

(4) From the point of yiew of the consumer, there was no notice
on the stamps as to th~ir non-transfera,bility (CX 1a). There was
moreoyer , some doubt apparent in the minds of the consumer witnesses
who testified about. the notice ill the collector s book. One witness
saiel she neyer read the notice (Tr. 2097 , 2106) ; another thought she.
had a right to exchange stamps with friends (Tr. 2155-5'7) ; and 
third "as not aware of any necessity for getting permission from
S&, before swapping stamps (Tr. 2173). Vice President Rossi of
respondent had no knmdedge of the. extent of s"\vapping (Tr. 5069)
and knew of no action taken by respondent to stop it (Tr. 5070), ex-
cept. the notice in the collec.tor s book (Tr. 5069).

(5) Although title is reserved to respondent under the contracts
Vice President Rossi knew of no taxes paid on stml1ps issued by the
eompany and in the hands of licensees (Tr. 5076) and knew of no
action to stop swapping by customers of lieensees (Tr. 5070). Re-

spondent does not replace stamps stolen from its licensees (Tr. 5076).
(6) Hence , we find that the theoretical method of conducting its

business has varied in practice. ""\Ve pass now to a consideration of the
particular practices that are. attacked in the complaint..

G. All ~ged Unfair Practices

(1) Respon.dent' s Practice of Policing the Issuance of One 8tmnp foT
Each 10 Cents of Pu-1'chase P1"lCe

a. Hespondentadmit.s in its answer that it. enters into agreements
with its licensees reg:lrding the issuance of stamps by such licensees.
It refers to such agre.ements. These agreements have heretofore been
described (finding E5a to E5f), and stipulate that the licensee will
issue only one stamp foi- every 10 cents of purchase price (hereinafter
sometimes referred to as the " 10" limitation) (C; A; see Tr. L1984).
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b., Respondent also admits that it attempts to dissuade, its licensees
from free , double , or bon us stam ping (C; A) .

c. In this fashion respondent attempts to cOlnpel its licensees to
issue only one stamp for each 10 cents of purchase price.

d. Respondenfs urging has been effective in sonle. cases but not in
others (compare Tr. 3176-3189, 3200 with Tr. 5426, 6983- , 7020

7060 , 7089). As a practical matter respondent often permits those
licensees competing ,vith other retailers, ,vho issue srtal1lpS of a riv'al
company that permits multiple stmnping, to meet such competition
(Tr. 4986). Although there is a good deal of multiple stnmping done
by 8&1-1 licensees, it is and has been the policy of 8&1-I to enforce
its eontract against multiple stmnping (Tr. 2020 , 4016- , DB20-

6133-39; RPF 85-89).
e. As r~ business matter and to the extent that trading stamps 'are a

diseount for cash , a linlitation on the number of stamps issuec11imits
tha,t cash discount. (Tr. 5009).

f. As is the case in ckciding what respondent sells , there ',"as , and
there continued to be up to final argUl1lent, a sharp difference of opin-
ion on the facts estnblishec.l about the 1-10 Drovision en issuance of.1-

stam ps.
Complaint counsel affirms that, in terms , the 1-10 limitation is an

express restraint creating a priee-fixing deviee that is pel' se illegal
and is wholly without factual justification (complaint counsel's reply
brie.i pp. 8-23).

Respondent, on the, other hand , claims that the agreements 'are not
complained about (see respondent' s reply brief pp. 1-6) and in any
event that the 1-10 limitation is merelv a definition of the service
which respondent offers (respondent's reply brief p. 19; A pp. 5 , 9 , 16).

On the question of pleading, the examiner has determined that the
IfUlguage of the eomplaint (C 7 and 8) and respondent's statement of
the issues are sufficient to show that respondent ",as apprised of eom-
pla.int counsel's contention that ' certain provisions of the licensing
agreements used by the entire industry ",ere illegal This is so despite
the 1957 action of the Comlnission and its resolution authorizing the
investigation here, which showed a disposition not to question the
basic agreements used by the trading stamp industry. Accordingly,
the following facts are found:

2 There was alEo evidence offered of statements made by respondent's senior officials that
it was respondent' s policy to discourage multiple stamping (Tr. 4984 , 5628-30; CX 4131\
, n , 0, p, 13 , 14 , 18, 19 , 23 37, 143b).



1126 FED:GRAL TRADE co::ynnSSIOX DECISIOXS

Initial Decision 73 F.:T.

(i) The lieensee in the license fonn expressly agrees with respond-
ent to issue one stmnp for eac.h ten cents represented III cash paynlents
as defined and not to dispose of the stamps in any other manner (find-
ing E5 ( e) S'llJJ1'Ct).

(ii) This agreement necessarily prevents the licensee from using his
judglnent in offering multjple stamps as a spur to cOlnpetition, and to
that extent , the agreement nlay have some. effect on the prices which
competitors might offer to offset offers or multiple stamps if such com-
petitor were to choose a price cut as a method of reaction to l1lultiple
stamping (Tr. 2996, 3101-3102, 6544-6546, 7270, 7279-80; CX
196-98) .

(iii) On the other hand, in this unique promotional business respond-
ent could not sell its sen-ice of attempting to draw customers into its
licensees ' stores unless it defined of,yhat that service should consist.
The 1-10 limitation is part of that definition (Tr. 7136). As one of its
selling points , respondent tells the. prospective licensee that the licen-
see s cost of issuing stalnps will be. offset by the added number of cus-
tomers attracted by suc.h stamps. This seems to ,york out in practice
(Tr. 5495). The cost to the retailer of the promotional system could not
be defined unless the ratio of stamps to be issued to sales was specified.
This spec.ification is important because the retailer has 'n, choice of
promotions and must. determine. "\yhich one to use (see '1'1'. 6072-
6125- , 7149-50). There could be no system of franchising a family
of noncompetitive merchants \fhich is one of the halll11:arks of 1'e-

spondenfs promotiona.l system , unless each merchant is initially given
the same basis of operation (see 'II'. 4871 , 60G3- , 7138). ,Vhere
multiple stamps are prevalent as in the food stores , there is a notice-
able effect. on the reduction or frl1nehises sought by other types of
stores that. might be expected to become licensees (Tr . 6122- , 6658;
ex 194). The license5 s customer likewise. "\yould not know what ad-
vertising' the issuance of S&H sL"tl1lns meant, unless tlle number was~ .1.
specified (see Tr. 4960 6061- 7137). Respondent's S&H Green Stamps
trade.maTk has had seventy veal'S of meaning' 1- 10 unless some otheru u 

number was specified (Tr. 4960 , 6061- , 7137).
(iv) It is the opinion of the respondent' s officials who testified , two of

whom possess particular expertise in the field of theoretical economic
analysis of trading stamp operation, that the 1-10 lilnitation is essen-
tial to the continnation of the trading stamp business because with-
out it , escalation of multiple stamping will take place that would cause
withdrawal of licensee s customers (Tr. 6071- , 7137). Reliance

on these opinions appears entirely reasonable despite the small
number of actual cases of escalation (see ex 148a-b) ; the fact that
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fl. number of ret~ilers \\"ho ",ere called have not dropped stamps in
the face of multiple stamping but sirnply stopped double stamping
(Tr. 7018 , 7050-51) ; and the proof of at least one double stamping
situation that remained controlled and did not escalate (see Tr. 3097-
88; CX 413vV).

(v) The examiner accordingly determill€s that the provisions in
the licensing agreements, relating to the number of stamps issued,
are an esse,ntial definition cf the service offered , are not an unreason-
able restraint of trade in the unique circumstances of this industry,
and do not constitute price fixing.

(2) EnfoTcement of the 1-10 Policy Against One Netaile.J' at the Be-
hest of .AnotheJ' Competing Retailei'

a. Documentary proof written from 1057 to 1064 , and taken largely
from respondent' s files , has e.stablishec1 that in a substantial number
of instances , involving several sections of the United States, retail

licensees of respondent have requested respondent to urge other retail
licensees , in competition \fith them , to cease issuing multiple stamps;
and respondent has lll'gecl the c0111petitiors to stop (see Appendix 
for references). Respondent admitted in its anS\fer that it attempted
to secure adherence to its policy sometimes after compla.ints were
made by other licensees (A par. 8).

b. The vigor of respondent's action varied from caSe to case. In
some instances a threat to ca.ncel was made (CXs 18 a- , 19 , 20 , 21
128-129). In other instances a lnild request was deemed sufficient (e.
CXs 63 , 90- , 100-104). In many instances the action was initiated
by a responsible official of respondent and almost all action came to
the attention of a supervisory official (CPF 16-29).

c. The character and e.:1.'tent of the competing retailers ' response also
varied. In some instances a complainant in one case became an alleged
violator in another (CXs 18- , 130-146 , 152 a- , 190 a-b). In one
instance the retailer complained about became a vigorous proponent
of the 1-10 program (id). Sometimes the conlpliance was short-lived
(CXs 96- , 100-104, 106-107, 130-135, 152 a-b). Sometimes there
was no proof of subsequent compliance or noneompliance. In most
instances, the noncomplying retailer agreed to conlply (see Appendix
A), even though he later lapsed into noncompliance.

d. The amount and nature of the competition between the COl11-

pla.ining retailer and the retailer complained of varied from case to
case. The hearing exmniner infers from the fact that .a complaint \fas
made that the complaining retailer felt the effect on his business.
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i\loreover, testimony (referred to in ppendix A) indicated in each
instance that there "Was adequate proximity and sufficient product
similarity between the t"Wo stores to infer active competition existed.

(3) Agree1nent ~()-ith Oo777.1petitoJ'8 on 10 Policy 

a. The following trading stamp companies in their contracts ",ith
licensees provided that one stamp was to be issued for each 10 cents
of purchase price:

National Enterprises, Incu - - - - - - - - - - - - i
Top Value Enterprises , Ine- - - - - 

- - - - - --

E. F. l\IacDonald Stamp Co- - - -- - -- 

---

l\Jerchants Green Trading Stamp Co_- --

-' ~ .

\.mg orn ",tamp a - -- -- 

-- - - -- - -- - - 

Gold Bond Stamp Cas. (Subdivision of 
Premium Service Corp. , whieh used
to be known as Gold Bond Stamp Co.
(Tr. 3576)),

Blue ChiP Co. (for a limited period 
1957- 1960).

RespondenL - - - 

- - - - - - - - - - - - - - - - - - - - - - !

Trading stamp company Stamp issued Commission exhibit

Top Value______--

Top Value_----__-
Plaid - - - - -- -- - - --
l\lerehants Green_-
King 1\:01'1L - - - - 
Gold Bond- - - -- --

43.

, .

52a-c.
53a- , 54a-
55a-
56.
57-58, 630-

633G.

Blue Chip__------ 2z27 28.

S&H Green_____-- 11 , 567b.

In some cases there '"ere express provisions for speeia.l exemptions.
b. It was not established that the action of the stamp companies

listed in finding G (3) a to culopt the 10 system was agreed to by them.
Agreement WH,S specifically denied (Tr. 3684-3688, 3694- , 3713

4963- , 4974-8 , 5614-15 , 6033-41). It is inferred that the other com-
panies imitated respondent because. respondent had used that system
successfully. It was general kno"Wlec1ge that stamp company contracts
contained such a. clause (see Tr. 6059).

c. During the year 1953 a number of supermarkets that served
Denver, Colorado began issuing multiple stamps. The number of
multiple stamps esca.lated until at one time four stamps ",ere issued
for each 10-cent purchase. A meeting "Was held on October 1 , 1953 , by
representatives of the stamp companies whose licensees in Denver
had been issuing multiple stamps there. These included representatives

3 The hearing examiner bas made no finding concerning the si tua tion at Park Rapids,
l\Iinnesota, because the documentary proof is from the files of Gold Bond (CX 163a) and
tl1us not generally binding on respondent and the testimony of Bixby and Barkley was
inconclush' e (CPF pp. 70-75; RPF p. 96h). Similarly, no finding is made with respect
to the Grand Union situation in Connecticut, in this connection. as this is regarded as
e retailer rather than a competitive stamp company situation (see CPF pp, 75-77).
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of respondent, Gunn Brothers, Pioneer Trading Stamps, Inc.
National Gift Seal Co. , and The True Blue Stamp Company. They
agreed to issue a joint advertisement that beginning October 5 , 1953
all firms ,yould require adherence to the policy of giving :only one stamp
with every 10-cent purchase (RPF. 128 , CPF 34). An advertisement
was published to this effect on October 5 , 1953 (CX 147 , 148a-b; Stip.
30; Adm. 15-22). ,Vhen the Better Business Bureau of Denver and
others took steps to stop the issuance of multiple stamps, respondent
paTticipated in the discussions (CX 148b). TheTeafter

, '

for many years
there '"as little double stamping in the Denver area (CX 189b , c1, 191b
192 , 193d , 195; EX 548).

cl. The General Counsel for Premium Service Company, which
issues Gold Bond stamps , testified that it was the policy of that com-
pany in April 1961 to encourage their licensees to issue multiple stamps
and that policy continued (Tr. 3626 , 3665-6). He denied that there
had been any agreement with S&1-1 or any other trading stamp com-

pany to re.quire issuance of stamps on a 1-10 basis (Tr. 3683-3688).
Respondent' s officials also denied that there had been any agreement
or understanding with other stamp companies (Tr. 4963- , 4974-8
5614- , 6033-41).

e. Respondent's records indicate that in :JIay 1961 , a Gold Bond
representative telephoned the loca.l Arizona representative of respond-
ent, J 01111 Howarth , and advised him that Safeway Stores had com-
pla.inec1 about Pete s Country Store issuing double stamps with coupon
books and that this could be interpretBd as a, policy of issuing double
stamps every day by that store. Records further indicate that Safeway
threatened to retaliate by offering double or quadruple stamps. Re-
spondent's representative went to se. e Pete; and Pete advised the repre-
sentative that he. 'yol1ld cleaT the matter up as soon as possible (eX
149a-b). Records further indicate that three months later the Gold
Bond representative telephoned the local S&1-I representative again
and said he had purchased a. coupon book from Pete s and had received
double stamps. The loc.al S&H representative then called John Bein-
ert, an assistant vice. president of respondent. (CX 150), 'who tele-
graphed the proprietor of Pete s Country Store that issuing double
stamps "\,;as in violation of his contract and must be stopped (eX 15)
see also Adm. 45-51).

f. At the hearing, Howard Glenn Tremain , also known as "Pete
genera.! manager of Pete s Country Store (Tr. 5863-4), testified about
his conferences with John flowarth. In substance Howarth said that
it was- the general pra.ctice of S&H to single-stamp, and he had had
some pressure put onto him by some. otheT stamp company, and he

418-345-- 7 ~---- 7 
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would appreciate it very much if we would consider just giving one
single stamp except on \Vednesday" (Tr. 5872). Tremain testified that
he told Howarth "we ,yould not have much of an incentive to sell
coupon books if it was sold on a single stamp practice. So he CHowarthJ
agreed with me, and we talked this thing over. So , we continued to go
ahead and give double stamps on the books, and then later Safeway
starteel giving us a. little trouble on it" (Tr. 5872). The little trouble
consisted of the Safeway supervisor s buying a coupon book , receiving
double stamps , and then threatening that Safe,yay would go to triple
stamps (Tr. 5873). Tremain then got in touch with I-Iowarth and
told him "we had decided to go to double stamps only on ,Y ednesc1a~'
and we would only sell coupons with double stamps on ,Yednesday
(Tr. 5874). Howarth said that he thought this would be all right, so
Tremain has continued this practice ever sinee (Tr. 5874). It was
brought out that Tremain s cOlnpetition also issued double stamps on
,Yednesdays , as well as bonus stamps (Tr. 5878).

On cross-examination , Tremain said the contracts with HOInlrth
the teleQTam from Beinert. and the talk with the Safmonlv man were
all factors in his decision to limit double stamping (Tr. 5883). Tremain
also stated that he borrowed about $120 000 from respondent of which
$72 000 is still outstanding (Tr. 5886). After his memory ,yas
refreshed , Tremain indicated that Safewais representative had said
he ,,-ould contact S&,H if Tremain did not stop double stamping (Tr.
5892-5895; see also CPF 35; RPF 132f).

g. In early 1961 , in :Mississippi , there was a. case of coopeTation in
preventing double stamping between respondent and Gold Bond,
Respondent admits that one of its officials recalled that about 1\larch
1061 a. licensee of respondent, Le\"\is Grocery Co. , o\"\ners of Sunflower
Stores in Greenville, JHississippi , issued double stamps on the opening
of n, new Safe\"\ay Store (CX 155a, 157 a) and that respondenfs district
manager at :Montgomery, Ala,bama, Robert A, Sawhill , received a
telephone call from a re.presentati ve of Gold Bond about the practice.
The Gold Bond representative suggested to Sawhill that he should
speak to Sunf1o"er because Safe,yay hnd complained about Sunflower
double stamping. Sawhill did speak to someone in Le,,-is Grocery Com-
pany (SunflOlyer) (Tl'. 552~) and told him that "'" '" '" Safe\"\ay ,,-
going to lean on him~' (Tr. 5530) e. Safeway would be likely to
respond by issuing multiple stamps (eX 155a-b). Le,yis , the president
of the compnny, dic1not recall any such conversation (Tr. 5422).

Rec.ords from the files of Premium Service Corporation (Gold
Bond) corroborated respondent' s admission nnc1 identified the officials
of Premium Service who had made the calls. The records further
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related that Sawhill told the Gold Bond representative that the double
stamping activity 'would not be repeated by Sunflower. This intelli-
gence had been re.ported to Safe\vay. These records also indicate that
double stamping had broken ont strongly in June 1961 in Greenvil1e;
but no action was reported to ha re. been tnken , although the local Gold
Bond representative. requested further instructions (eX 157-160).
Testimonial and documentary evidence has indicated that respondent'
action was ineffectual (Tr. 5422- , 5428, 5429 5L160 5528- , 554--1

5555; RX 651-773; RPF 132 (e), CPF 36).
h. There weTe t"\\o instances of cooperation between Gold Bond and

respondent to cope with multiple stamping in the State of Io"\\a. in
late 1961 and early 1962. The first involved Van s Food ~farket and
Pella. Super- Valu in Pella , Iowa (CPF 38; RPF 132 (i) ). Van s Food
:.Iarket, an S&I-I licensee, was giving double stamps from September
to December 1961 (Tr. 3183), because Pella Super-Valu was giving
free Gold Bond stamps with a $5 ordeT and two other S&I-1 licensees
in neighboring tom1S were giving double stamps (Tr. 3184-85).
Sometime in November 1961 , Bishop, respondent' s local man , told

fIenry Vandervoort, the owner of Van ~s Food Store, that he had had
"'YOI'd "from above" that Van s should stop double stamping (Tr. 3188).
,Vhen Vandervoort refused , I-I. J\1. Bixby, respondenfs regional man-
agel' , telephoned Vanderyoort and told him emphatically to quit double
stamping. During the conversation Vanc1ervoort said he would stop
nnd Bixby said

, "

You kno\\" who is here awaiting your a.nswer.
Vandervoort said

, "

Either Gold Bond or Super-Valu." Bixby then
said

, "

Yes." Vandervoort said he ha.d agreed to stop double. stamping,
because Bixby \'fas high enough in the S&H company and because
Vandervoort generally obeyed orders (Tr. 3190). Records of Premium
Service Corporation (Gold Bond) indicate that the requestto Bixby
to stop V an s from double stmnping had come. from Gold Bond (CX
164~ 165 , 166). Although called as a. \'i-itness by respondent, Harry 1\1.
Bixby denied any agree.ments but. was not asked specifically concerll-
ing this incident (Tr. 6033-6041).

The second Iowa incident involyed Eagle Stores, respondent'
licensee, and Super- V HIll Stores, a Gold Bond1icensee (CPF 37; R.PF
132(g)). There was cooperation between Gold Bond and respondent
to preTent double. stamping" h;- one. of respondent' s licensees.

ames F. Purk, the o",yner of three Snper- Valu grocery stores in the
\V n,tel'loo and Cedar Falls, Io'\YH ~ area

, ,,-

as dispensing Gold Bond
stamps in 1962 (Tr. 3137-38). Two other retailers operated in the
area; Eagle Stores and National Tea Company. Eagle issued S&H
stamps, and National Tea , ICing 1\:01'11 sta.mps (Tr. 3139). Eagle Stores
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double stamped in its five stores at times during 1961 ancl1962. ,Yhen
this would happen, Purk ,vould call Irving JHe.sserschmiclt, manager
of the ImvR division of Gold Bond : and "ould tell j)Iessersc.l1J1liclt that
his CPurk'sJ competition "as giving double stamps and that if they
did not stop it, he would immediately start (Tr. 3140-41). ~iesser-
schmidt ,vould tell Purk to relax; he ,yould call S&.H and would do
what he could to get the matter stopped (Tr. 3141). Purk about this
time also telephoned Kirk Carlson, president or Gold Bond : in the
:Minneapolis office , about double stamping (Tr. 3141). After eac.h com-
plaint ,vithin a normal length of time , the matter would be stopped
and stamping ,yould go back to normal (Tr. 3141). Purk could not
recall hm\" many times this ha.ppened (Tr. 3142). Premium Se.rvice
Col11pan:(s records corroborate Purk:s testimony and indicate that
after a. call from Purk, J. J. Hunt, the Gold Bond vice president, made
contact 'Tith Bixby and with ~Iills. general counsel of S&H in an effort

, '-'

to get the double stamping stopped (eX 162 , 163 a-b). l,Vhile 1\lilJ8
had no recollection of the contact, respondent admitted that Bixby
recalled he had had a conn~rsation "ith J. J. Hunt, but he could not
recall the details (eX 161 a-b). Bixby "as called as a "itness by
respondent but ",as not questioned specifically concerning this incident
though he made general statements that there were no agreements with
other stamp companies (Tr. 6033-6041). The t"o officers of Eagle "ho
testified could only deny that contact "as made with them (Tr. 7011
7090) .

i. In' ~ia.rch 1963 the manager of Gold Strike stamps at Salt Lake
City, Utah , complained to a. local S&H representative that Prinster
City :Thlarkets in ~loab , Utah, was giving double sta.mps (CPF 41;
RPF 132d). Although the recipient of the complaint, the S&H dis-
trict manager, could not find a record of Prinster , the district manager
suggested to the zone manager that he follow through, ad vise the
account of "our policy, ': and let the Gold Strike representative kno"
that we have taken care of it" (CX 154). Frank J. Prinster , the

principal stockholder of City :Markets , a chain of supermarkets , one
of which was located in :Moab , Utah , ,vas called as a "itness by
respondent. Prinster testified that according to his recollection no one
made c.ontact "ith him and told him to stop giving double stamps
(Tr. 6239-6243). Prinster did not know either the zone manager or
the district manager of respondent "ho ""ere the subjects of the
correspondence that had been offered by the Commission (CX 154;
Tr. 6243) ; and he never discussed "ith Jack 'Yhite or Ed ~lcBric1e
who were the S&J-I representatives whom he knew , the use of stamps
in excess of 1-10 (Tr. 6243). It. ,,"as Prinster s recollection that he
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,vas not giving double stamps in :March 1963 at :Moab, Utah (Tr.
6243). He stated that he had given extra stamps on specific products
and on total purchases of $5 , and he had advertised such offers in the
newspapers (Tr. 6244).

On cross-examination , Prinster stated that his firm was presently
indebted to S&1-I for over $200 000 and that the first loan was made
in November 1965 (Tr. 6251-6252). On December 5, 1965, shortly
after the loan. Prinster replied to a request made by complaint counsel

for information: "I cannot recollect at any time did any official of the
S&H Stamp Company request us not to give double stamps-either
verbally or by correspondence" (CX 660). 1-Ie also said that he had no
correspondence on the subject.

It thus appears that no action ,vas taken by the S&H zone manager

to contact Prinster as suggested. This is quite likely, because Prinster
having his office in Grand Junction , Colorado, dealt with representa-
tives of S&H from Denver , Colorado , and would not be contacted
normally from Arizona (Tr. 6243).

(4) DiscO1.l?'aging Exchanges
R.espondent admits that it endeavored by itself to stop trading stamp

exchanges dealing in its stamps (C, A). In fact, jt requested the
hearing examiner to take official notice of numerous decisions of state
and federal courts upholding its right to enjoin trading stamp ex-
changes and others who sought to purchase or exchange its stamps
contrary to respondent's interest in retaining title thereto (see EX
120a-186 inclusive). It admitted in formal admissions that it had filed

16 complaints since January 1 , 1957 , seeking injunctions (Adm. 25) ;

and it had issued 140 warning letters to firms exchanging S&1-I stamps

and 175 IVarnings to persons engaged in redeeming 8&1-1 stamps (Adm.
24). Details covering instances of this character are described in
Appendix B.

At the outset, consideration must again be given to complaint coun-

sers persistent claim that the restriction on the transfer of stamps in
th~ license agreement is , in itself , an unreasonable restraint of trade.
As pointed out in finc1ingG(4)f (sup1'a), with respect to the 1-
provision , this limitation on transfer, while it appears to be an express
restraint on alienation , is , by a parity of reasoning, nothing more than
a necessary description of the service that respondent offers its li-
censees. :Moreover, as a matter of common knowledge, it must be
recognized that since the promotional service sold by respondent is
one designed to bring customers into a licensee s store by the issuance

of a popular S&H stamp, this design cannot be realized in the long
run if a customer can get the popular S&H stamp at an exchange by
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surrendering a different stamp secured at some other store (see Tr.
2414, 4983-8-1 , 5439 , 7159-61). Testimony of the trading stamp oper-
ators and a few of their customers about noticing or making no change
in buying habits cannot change this long run necessary consequence
(see CPF 117). In other "ords , this restriction is inherently essential
to carrying out the purpose of the promotional scheme and is not an
unreasonable restraint of trade.

a. Testi.mony of Respondent' s Execut-ir"ce Tlice Pl'esident
(i) Frederick A. Collins, Jr. , "ho had also been an associate and

later member . of the firm of outside general counsel to respondent
(trial counsel in this case) , testified that it "as the policy of respond-
ent where there was either an unauthorized use of 8&J-I trading
stamps or a trading stamp exchange operating, to inform outside
general counsel IV ho would in turn write or telephone the person en-
gaged in the unauthorized activity and , then , if they did not stop,
outside counsel "ould be forced to bring action against them (Tr.
5578). There were three categories of persons engaged in unauthor-
ized activity: 1) retailers who "anted to buy stamps and reissue them;
2) retailers "ho offered to exchange S&H stamps for those they "ere
issuing to lure customers "ho collected S&H stamps into their stores;
and 3) the trading sta,mp exchanges that ran brokerage operations
(Tr. 5579). Generally, unauthorized users stopped at counsel's request
but there was a substantial amount of litigation in all of which
respondent was successful (Tr. 5579-80). In early history of re-
spondent one case in New Jersey was lost , because there was insufficient
notice of reservation of title (Tr. 5581) but , except for that case , no
court has refused to honor the nontransferability of stamps or to hold
the reservation of title illega.l (Tr. 5581). In no case has respondent
moved "ith respect to stamps other than its O'ivn , because it would
not have sufficient interest (Tr. 5587).

(ii) Collins also testified that he did not eommlUlicate with execu-
tives of other trading stamp companies except with their counsel
where there was a trading stamp exchange involved (Tr. 5587). The
nature of S&H:s communications ,vith counsel for other stamp com-
panies is exemplified by a case where a. trading stamp company "as
offering to exchange its stamps for S&I-rs stamps and Collins told their
counsel to stop or S&,H "ould be forced to bring action against them.
The only other case he could recall ,vas one where general counselor
Triple S Trading Stamp Company asked him for copies of the com-
plaints and briefs his firm had used in litigation against the unauthor-
ized use or tracling stamps (Tr. 5587-88).
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(iii) Collins further testified that he knew of no agreement between
respondent and any other trading stmnp company or of facts that
would indicate there lIas such an agreement, and that the policy of
S&H was dead set against comnlunications beb,een S&H representa-
tives and representatives of other trading stamp companies relating to
any phase of competition between them (Tr. 5589 , 5613-1-:1:).

(iv) On cross-examination Collins testified, hO\\"e\- , that if an-
other trading stamp company gave S&. information regarding an

exchange of S&H stamps, it \youlcl ackno' lec1ge the information and
follow its usual procedure against the exchange (Tr. 5616). The same
\,oulcl be true of double stamping; (Tr. 5617). The company might
be willing to engage jointly in lawsuits \,ith other stamp companies
against trading stamp exchanges though Collins lIas not aware of any
ease in which they had done so (Tl'. 5(\:21 , 5639). They may have ad-
vised other trading stamp companies that particular trading stamp
exchanges were handling such other eompanies stamps (Tr. 56:21).

(v) ,Vllenever another trading stamp compa.ny dra\,s to the atten-
tion of respondent the fact that some. person is indiscriminately re-
deeming or buying or selling trading stamps , respondent refers the
matter to outside counsel and counsel tells the person to stop such
activity or respondent will be forced to bring action (Tr. 5635). But
respondent did not keep other firms informed of \\hat it was doing;
nor did other firms keep it informed , eyen though they had the same
law firm (Tr. 5636).

(vi) Collins recalled that three trading stamp companies simul.
ta.neously sued a company called Two Guys From I-Iarrisoll in New
Jersey in 1963 or 1964. There \Tas no consultation between the trading
stamp companies , but counsel for one bolTO\,ec1 respondent~s complaint
and brief (Tr. 5638) ; moreover, there may have been further consul-
tation between New Jersey counsel ('1'1'. 5638-39).

vii) Collins spec.ifically denied that there vms any COnll110n planned
course of action to furnish assistance to ether stamp companies in suits
brought to prevent the operation of trading stamp exchanges (Tr.
5656-57) or to e.xehange information regarding such suits (Tr. 567:2)

but he admitted that there were some instances \vhere. counsel had
taken action beyond what he considered proper policy (Tr. 5673-5675

5688) .

b. Othel' P'l'oof of Ooopel' ation 1V.ith Otllel' Tl'((CUng Sta.mp OOlnpanies
n discoIl1Ylging Exchanges

(i) Complaint counsel offered extensive documentary proof about
discouraging trading stamp Bxchanges , some of ,,-hich concerned al-
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leg-eel cooperation between respondent and other trading stamp com-
panies (ex 208-386).

(ii) It was established that a number of trading stamp companies
reserved title to their trading stamps in a notice on collectors ' books
similiar to the restrictions contained in the S&H collectors ' books (CX
208). These included the coJlectors ' books for the following stamps:

Top Valuen - - 

--- -- -- - -- -- - - - -- 

ex 209- - - - - --- Adm. 84-- 

-- _

I Stip. 43.

King 1\:01'11-_------------------ ex 210__---_-- Adm. 85------ Stip. 44.

Gold Bond_____--------------- ex 2lL------- 1 Adm. 86-_---- Stip. 45.
Plaid_

__--__------------------

, ex 212-216_--- Adm. 82-_---- Stip. 46.
Merchants Green______-------- ex 21'---_--_- Adm. 116_---- Stip. 47.
Triple s_-----------------_ _--- ex 218-------- Adm. 83____-- Stip. 48.

(iii) There was no e,'iclence offered tl1at these notices were a matter
of agreement among the companies. ~L\..greements \lith competitors
ere specifically denied (Tr. 3694-:3 , 3713 , 3974-3D78 5614-15a). Ac-

cordingly, it must be inferred that these notices ,yere adopted as a
result of imitation of S&H because respondent had used its systemsatisfactorily. 

(iv) In a, number of instances it appears that respondent cooperated
with or received cooperation from other trading stamp companies in
suppressing the operation of trading stnmp exchanges. Some of these
instances follow:

(aao) In l\IflY of 1962 , Robert ,Y. S,yeet of counsel to respondent
authorized its local counsel to join Texas Gold Stamp Company in an
action to enjoin an unauthorized use in Raymondville , Te.xas (eX
312; Stip. 49; CPF 82; RPF 165).

(bb) In December of 1961 , Peter A. Cooper , attorney for respond-
ent, wrote United Trading Stamp Company requesting that com-
pany to haTe their licensee , Sponangles :Mobile Sen'ice ~ c1iseontinue
redeemil~g S&H stamps (see CPF S9). Shortly thereafter United
Trading Stamp Company responded that they were invest.igating~ and
that they would take the necessary steps if they found evidence of
improper redemption. They also assured respondent of their continued
cooperation in matters of this type (CX 313-316; Stip. 50). The gaso-
line station ceased redeeming S&.H stamps (eX 317; RCPF CPF 89).

(cc) The attorney for Quality Stamp Company in June 1961 noti-
fied respondenes general counsel of an advertisement in an East
:Memphis , Tennessee, paper by ,Varren ,V ooley offering to exchange
stamps. Qualitis counsel requested assistance in the form of explain-
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ing the theory of responclenfs actions against such exchanges (CPF
81). Respondenfs counsel shortly thereafter ,,-arned ,Yooley to cease
his activity and suggesteel to Quality Stamp Company s counsel that

they coordinate their activity with S&H to avoid a multiplicity of
suits, if action were required. Some time later, local counsel for respond-
ent in Tennessee talked with Quality s cOlUlsel and with counsel for
Top Value. Top Value s counsel said that he ,,'ould have no objection
to respondenes joining his action , but that Quality Stamps ,\ould not
do so because of other matters making it preferable for them not to
litigate. Top Vallle also requested assistance in securing evidence
against ,Yooley. ,Yooley later gave up its tnlCling stamp exchange
business just as Top Value counsel "\nu: about to start a proceeding for
an injunction (CX 318-326; Stip. 51).

(dd) In April 1059 respondent s counsel instructed a local oTIl.cial
to spe,ak to Karbe s Supermarkets in Joplin, 1.\Iissouri , because Top
Value s ~'eneTal counsel had advised him that Karbe s was exchang'ing'

'-' '-' '-'

Top Value for S&H stamps. Respondenfs counsel said he had agreed
to do all possible to stop the practice. The local official reported that
Karbe s agreed to discontinue the practice in accordance with the re-
quest of Top Value s counsel (eX 326-327; Stip. 64; OPF 80; CCPF
RPF 168).

(ee) In September 1959 , the general attorney for Top Value Enter-
prises, Inc. , wrote respondent' s assistant general counsel thnt IGrk'
Gift Shops in Dayton , Ohio , had ceased redeeming Top V nIne stamps
but were still accepting S&H and IGng Korn and that he thought
respondent \\ould be interested in stopping the practice (CX 328;
Stip. 52). R.espondent' s assistant general counsel replied "with thanks
stating "we will follow up on this nnd stop the practice to which you
refer" (CX 329). This matter '"\as then referred to outside general
counsel to handle (CX 330; Stip. 52; CPF 86).

(ff) In June of 1959 , tIle Gold Bond manager in Denver, Colorado
informed the Grand Junction office of respondent that IGrby VaeHum
Cleaner Company in Denver was accepting S&l-I stamps in lieu 
money and that Gold Bond had notified their counsel. The local branch
manager of respondent notified respondent's vice president. Then re-
spondent' s assistant general counsel sent the matter to outside counsel
to handle "in their usual competent. ,yay" (CX 331 , 332; Stip. 53: CPF
87). Outside counsel wrote lCirby s and received r.ssurances of discon-
tinuance. The local manager of respondent then rechecked IGrby s and
found it in compliance (CX 331-339).
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(gg) In February of 1959 , counsel for respondent "were informed
by Triple S:s attorney that Food Land , Inc. , in \Yorcester , :Jlassachu-
setts, \Tas redeeming S&. and other brands of trading stamps.
Respondent's counsel then wired Food Land to cease and , after receiv-
assurance of discontinuance , told the local manager to check to see that
Food Land had , in fact , ceased (eX 340- 14; Still. 55; Adm. 87; CPF
88) .

(hh) In :1\Iarch of 1937 , respondent was informed that :\Iayfair
:L\Iarket in Reel Bank, Sew Jersey, was accepting 8&1-1 stamps for
YellOlY Stamps. In addition to notifying 1\Iayfair ::\Iarket to cease
respondent notified Philadelphia Yellmv Stamp Company that its
licensee , ~la:dail' , InlS improperly dealing in its stamps. Philadelphia
YellOl\" Trading Stamp Co. agreed that its licensee should discontinue
and so notified ::Uayfnir jHariret. :I\iayfair needed further urging and
so l'espondent agn.ill requested Philadelphia Yello'\\" Trading Stamp
Company to take action. Respondent subsequently rec'eived a letter
from the attornev for Yellmv Stam )S statin~)" that they had ag'ain1:' 

IITitten J:Iayfair 1Iarkt"ts and agreed that trading ::tnmp companies
should redeem only their OYDl stamps. The attorney for Y ell~yw Stamp
thanked responc1ent:s counsel lor advising of the inst~ulce and assured
l'esponclent: s counsel of continued cooperation (CX 34;3-352; Adm. 88;
8tip. 39). FollOlving this e:s:change respondent instructed its Asbury
Park enlployee to recheck and report (CX 333; Stip. 59; CPF 83).

(ii) In j)lay of 1956 1\11'. Collins , then a member of the firm of Casey,
Lane and :Mittendorf as outside general counsel for respondent, ar-
ranged with counsel for United Trading Stanlp Company and counsel
for Top Value to ha.ve respondent:s counsel in Oklahoma represent all
three companies in connection \vith unauthorized redemption of their
stamps by Open Front Food IIlarket in Duncan , Oklahoma, (Stip. GO;
Adm. 89; CX 334; CPF 84) . Respondent checked and found that this
practice had been discontinued. In 1957 it started again. Counsel for
S&H requested counsel for United , whose licensee Open Front Food
l\farket had then become, to take steps to stop Open Front' s practice
of exchanging S&H stamps (CX 355-358). United' s counsel took the
action requested (eX 359) .

(jj) In October 195G, counsel for COll11nunity Stamp Company
asked respondent \T hether or not it would be interested in sharing legal
fees if Community decided to go to bat" to prevent Baries of Saxon-
burg, Pellnsyll-ania , from redeeming 8&1-I and Community stamps.
ResI~onc1ellt turned the matter over to outside general eonnsel , who
Iyrote Baries to ptop, thanked Community s counsel for the informa-
tion , but reser;-ec1 decision on whether or not to proceed jointly with
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Community. Community s counsel later wrote that Baries had dis-
continued (CX 360-363; Stip. 61). Apparently Baries started agaiI:l5
because in i\Iarch 1957, respondent's outside counsel "rote to counsel
for Prudential Premium Company, "hose licensee Baries was, to have
Baries cease their unlawful activity, because 8&1-I "as "under
considerable pressure from licensees in the Saxonburg area to do some-
thing about Baries 

::: * *

" Prudentiars counsel informed respond-
enfs counsel that he had instructed Prudential to notify Baries to
stop (CX 364-366; Sti p. 61; CPF 89).

(kk) In.J fll1l1ary of 1960 , an S&I-I zone manager notified the home
of-tice that R. DOllosky, a pa'Yllshop operator in Ros',ell , N e" :Mexico
,yas advertising that he 'youlc1 buy S&I-I and other stamps for $1.26
per book. The matter "itS referred through channels to outside general
counsel. General counsel "Tote Donosky to cease and desist and also
wrote three other trading stamp companies Frontier, Gold Bond and
Scottie sending' them a copy of his letter to DOllosky. In sending the
letter to the other trading stamp companies , jil'. Joyce of outside gen-
eral counsel wrote.: '; ,Ve trust that you , too , "ill wish to take immecli-
ate steps to eliminate ~Il'. Donosky's unla" fnl interference with your
trading stamp tusiness. ex 372). The letter to Donosky and a sec-
onclregistered Jetter ,yete returned unclaimed. Gold Bond \\Tote that
it \loulcl look into the mattel" and Frontier Wl'ote Donoskv to cease.

" .

)"-11 attempt ',yas then made to make contact ,vith Donosky locally. This
resulted in securing information that the trafJ-icking in 8&1--1 stamps
had ceased (eX 367 a-386; Stip. 6:2; CPF 85; HCPF CPF 85).

c. Responden(s Publicity
Records from respondent demonstrate that in the byo instances

in e\-idenc2 , publicity releases "-ere ,yiclely distributed upon the suc-
cessful termination of injunction proceedings. The local publicity rep-
l'(\ ~~lltatil-c reported \lith l'E'spect to an earlier release that he had kept
it plain and strictly to the facts but encouraged the city chsk to do a
little cmbroidcrin,2". The embroiderin!2' which resulted was that a tem-

'-' ~

pontry injunction ,yas described as permanent (eX 390). An attorney
for rC'spondent with respect to f1, 1860 suit wrote outside general coun-
c;;:el that tho story of the recent success had gone out over the A.ssociated
Pl'C~, s l..-i1'O and that it, clipping scrvice was pic.king up the story fronl
1)a.pel'S all over the country. The letter concluded:.l ~ 

This is what \"70 were flfter f'.l1d I am enclosing lwl'en- itl1 a list of the 11e"'

1'aper8 in which the article has appeared. I willl'etnin tIle articles themseh- es. If

yon need one for local neg-otiel tions, I \"ill resurrect it for :rou.

(CX 393.
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H. Effects

(1) Ellects ChcU'ged in the Complaint

a. According to the complaint the activity charged in each count
had specified effects.

b. In both counts one and two dealing respectively with the retaiL:,r
and the competitor phases of the. alleged illegal activity, there "\ve.re
comlllon eharges of effects produced. These included (a) tampering

,,-

ith price structures, (b) restraining competition among retail mer-
chants , (c) creating a combination to limit competition , (d) depriving
the public of additional stamps "\vhich might other\\ise be dispensed
and (e) depriving retail merchants of the right to conduct their husi-
nesses and dispose of stamps as they sa"\, fit. In addition , eonnt h-ro
alleged that eompetitioll among trading stamp companies had been
restra in e 

c' In count three , "\\hich deals "\vith the trading stamp exchanges
effects charged "\vere: suppression of trading stamp exchanges to their
detriment and that of the public; denial to public of opportunity to
redeem sta.mps through persons other than respondent; and interfer-
ence \\-ith the right of the public to alienate their personal property.

d. Should "\\"8 accept "hat appears to have been the original theory
of complaint counsel that respondent is merely engaged in the sale or
stamps , it follmvs as a. matter of logic alone that the. price of the stamps
is fixed so the stamp price structure is tampered with; eompetition
among retail merchants in stamps is restrained; the public. is depri \Tec1

of getting additional stamps: and retailers are deprived of dispensing
additional stamps. :However~ as heretofore pointed out, there is not
invoh~ed he-re ft sale of stamps. To the contrary, a promotional scheme
having many interdepende.nt facets is involved. lIenee , "\,e cal1~llot

merely dra\\. a conclusion that certain results haTe occurred , but must
eonsider rather the economic and other proof adduced.

e. Similarly, \\-ith respect to count three , complaint c.ounsel assumes
that there can be no valid retention of title to the stamps in respondent.
If this be the case., it again logically fol1ows that trading stamp eX-
changes are unreasonably suppressed and the public is deprived of
rights to alienate and to redeem stamps as they see fit. As \\e have seen
however, there is really no question of title passage at all. ,Yhat is sold
is a. duty to perform under the conditions specified in respondent~
contract with its licensees. Since, however , evidence was adduced , on
the. effects charged , we shall describe what was established.
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H. P'l'ice St?' lwt-U/l'e Eflects

(i) Evidence established a number of facts relating to the price
structure. Stamps are described as a cash discount by respondent. The
number of stamps by contract is restricted to one for each 10 cents of
purchase price. Thus there results a business restriction on this cash
discount (see Tr. 5009).

(ii) In the cash only states redemption must be made in cash (eX
,114), and in the 16 cash option states it may be demanded in cash.

(iii) On the other hand , there is no direct restriction on any other
type of discount or on the price that the respondenfs Jicensee may
ehr..rge for the merchandise sold and with which the stamps are issued.

From an accounting or economic point of view , it may be said that the
stamps are not part or the cost of sales of the merchandise but rather
part of the overhead of the business. From the point of vie'iv of the
consumer , however, the stamps are part of the paekage of rights that
he is entitled to receive for his purchase price. ..:-\.ny restriction on the
number he re,eeives pro tc(/'ato has an effect in the nature or a partial price
restriction (see CPF 4'7 and referenees there cited , RCPFCPF 47, 48;
RPF 78- , 88- , 92-98). The impact of respolldent~s practices is sig-
nificant particularly in the food retailing field (see RCPF OPF 
and references there cited). There, in addition , price and quality com-

petition had declined (Tr. 4053 , 6431).
(iv) Evidence on the behavior of stamp competition , moreover

established that price cutting was one of the competitive responses to
the original issuance of stamps. This again points in the direction that
a. restriction on the giving or stamps may affect the price of the com-

petitor of the stamp issuing retailer and thus the price offers in the
:market (Tr. 2996- , 3101-03; ex 196-8). One may accordingly con-

clude that the restrictions on the number of stamps to be issued may
affect in some measure price behavior.

Turning now to the retail eompetitors.

b. Effects on Reta,ilel' Compet-ition

(i) Perhaps the best eyic1ence of the effect of the limitations by re-
spondent on the number of stamps to be issued by licensees comes from
the situations in which one retailer complained about another retailer
practice of issuing more, than the required number of stamps. The sig-

nificant number of such complaints compels the conclusion that the



1142 FEDERAL TRADE C01:G\lISSION DECISIONS

Initial Decision 73 F.\T, C.

issuance of more than the prescribed number has a real impact on com-
petitors. Hence , requiring competitors to cease has a clearly restrictive
eJTect (see Appendix A).

(ii) This same evidence demonstrates that respondent's net"ork
of some 70 000 licensees constitutes a combination to prevent viola-
tion of it::; agreements on the use of stamps. All licensees are bound by
the S11mB restrictions , and complaints of one retailer are received by
respondent against another reta.iler ,,-ith varying results (see Appen-
dix A). Of necessity this activity of retail licensees has its impact on
the customers of the retnilers complttined aga.inst.

(iii) In addition , retailers may use extra stamping as a competitive
device (see CPF 53--4).

c. EjJ'ect on the Public
If a reta.iler is prevented from issuing double or multiple ~;tamps

by respondent, it follmys that his customers like\,ise are deprived
P?' O tanto of the number he might otherwise have issued to them. X 
proof was required to establish this self-evide.nt fact (see , ho"eyer
CPF 52).

d. Effect on F?'eed07n of Retaile1's

Similarly it follmvs that retailers ,,-ho agree "ith respondent not
to issue more than one stamp for each ten cents of purchase price are
not free to issue more. Their right of decision as to "hether or not
to issue multiple stamps as a. promotional device is thus curtailed even
though some retailers feel they are in a better position to determine
how to use stamps to cOlnpete than is respondent (see Tr. 3198; CPF
56-58). Passing now to the competing trading stamp cOlnpanies the
effect is not as clear.

e. Effect 011 007npetitor T1'acling Sta. 007npanies
In October 1953 in Denver, Colorado , there "as a trading stamp

war and, after the Better Business Bureau and others became dis-
turbed , the trading stmnp companies issuing stamps there (including
respondent) agreed that only one stamp would be issued "ith each
ten cents of purchase price (eX 147 , 148a-b; Stip. 30 , Adm. 15-22).
This clearly placed a, restraint on each of the participants to the agree-

ment to prevent their permitting issuance of more than one stamp for
each ten cents of purchase price and thus restrained competition among
them to that extent. It also affected their licensees and the licensees ' cus-

tomers. This Denve.r situation had a substantial impact on retailers and
on trading stamp companies. The possibility of escalated stamping

,,-

as thereafter used as a horrible example to seek to secure cooperation



THE SPERRY .'L\"D HL'TCHI~SO~ CO. 1143

1099 Initial Decision

to prevent similar stamp wars (see ex 149; Adm. 45-48). It was
however, not effective to restrain all competition among stamp com-
panies and, in fact, at least one company representative testified
to a policy of encouraging multiple stamping. The agreement in Den-
ver had an immediate effect, hm\ever, in that area. on trading stamp
company competition and ha.cl a restraining influence against per-
mitting unlimite.d stamp wars in other areas. To this extent, competi-
tion among trading stamp companies was restraine.d. ",Ve pass now
to effects charged in the third count relating to trading stamp
exchanges.

f. Supp?' eSSiOFiJ of T?Ytding Sta?7~p Exchcuiges
(i) ArunittecUy respondent took all possible steps to prevent its

trading stamps from being handled by trading stamp exchanges. Since

respondent is the largest trading stamp company this, of necessity,

substantially reduced the yohune of the trading stamp exchange (see
Tr. 1886).

(ii) ",Vhen respondent joined forces with another stamp company,
as the evidence indicated it did in a few cases. we mav infer that the
reduction in volume of the exchange was eVe1l more substantial. In one
instance, responc1enfs counsel sought cooperation of other stamp
companies to pre.yent their stamps from being used. That effort was
abortive, because the exchange ,,-ent out of business before other stamp
companies came into the action.

(iii) In any event, in the numerous cases where respondent did
succeed in preventing a trading stamp exchange from trafficking in

its stamps we lnay infer that the exchange lost volume and that its
customers could no longer use its services to buy, sell or exchange
S&1-I stamps. Of necessity, consumers having S&H stamps would then
and to that extent, be limited in the use to which they could put such
stamps. If they 'could not sell or exchange S&H stamps, they could
only use them to secure the merchandise made available by respondent.
This clearly presented less of a choice to the stamp collector than she
would have had if she could have used the stamps as currency anywhere
she chose (Tr. 2476-2638).

(iv) Today there is a large lnigratory population collecting stamps
in one area that cannot be used in another area. There is also prevalent
a number of different stmnps that are collected by consumers beeause
of the convenience of the shops dispensing them. Hence consumers are
placed at a disadvantage if they cannot exchange sueh incidenta 11y

collected stamps for others (see CPF 90-93).
",Ve consider no', the reasons for onr decision.
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Reasons for Decision

At the outset we must consider two distinct problems. The first
problem is the inherent reasonableness of the trading stamp system.
If it is an inherently reasonable contract provision to require that
stamps be issued on a one for 10 cents of purchase price basis and be
redeemed only by the original customer who surrenders them to the
trading stamp company, then respondent's actions in enforcing its re-
quireme. , even by cancelling the license of a retailer who fails to com-
ply and by suing a trading stamp exchange that interferes with its
contract, "ould also seem inherently reasonable. The second problem
involves utilizing the assistance of competing retail licensees and of
competing stamp companies to enforce its contracts. ,Yhen respondent
goes beyond its right itself to enforce its contract and utilizes either its
competitors or competing retailers to assist it in enforcing such con-
tracts , a different legal consequence obtains. Even though respondent
has a legal right to take action by itself , its activity in combining with
others to enforce its contracts , with the result that competition in the
retail line between its licensees is adversely affected. tends to create an0' 
illegal combination.

1. The LegaUty of the O0'71t1'act P1'ovisions

Dealing with the first problem , the inherent reasonableness of the
trading stamp business , ',e find there is no charge that the operation 
the business is illegal. Complaint counsel' s fire is concentrated on two
incidents of the business: the one stamp for 10 cents of purchase price
requirement and the restriction on the use of stamps after the licensee
issues them to his customer.

Clearly there is ample precedent for prohibiting resale price fixing
of commodities after their sale.

Restraining the subsequent use of a commodity has likewise long
bee.n held unreasonable.

Complaint counsel would have this restrictive resale doctrine applied
to the sale of respondent's services , mllong other reasons: because the
services are paid for in advance in accordance with the number of
stamps issued to the licensee for distribution to his customers and
because no taxes are paid by respondent on stamps in the hands of

licensees and stolen stamps are not replaced.

Unitecl States v. Genel' al Motors Gorp. 384 V. S. 127 (1966).
D/". JIiles .Medical CO. Y. John D. Pa?' d: SOl1S, 220 V. S. 373 (1911) ; Dayco Corp. 

FTC) 362 F. 2-d 180 (6 Cir. 1966) ; Dayco Corp,) Docket No, 7604, order dated Ocober 27,

19t1o
Straus v. Victor Talking Machine Co.) 243 V, S, 490 (1917).
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Application of the restrictive resale doctrine despite the flexible con-
cept of Section 5 of the Federal Trade Commission Act approved by
the Lnited States Supreme Court; constitutes an oyersimplification.
Respondent , in fact , sells a promotional service to its licensees. This
se1Tice is more than the issuance of stamps that cnn be redeemed for
merchandise. It consists of the organization in each trading area of 

family of merchants ,yho are franchised to issue S&H trading
stamps and ,,-ho collectiyely and in most cases non competitively sup-
ply a customer with an easily accumulated amount of trading stamps.
The number giyen ,,-ith each purchase is calculated to induce the cus-
tomer to return to the stamp issuing licensee and , considering other
members of the family of merchants ayailable , to permit the customer
to accumulate enough stamps to make redemption ,,-ithin a sufficiently
short time to maintain the customer s interest. The seryice also includes
promotional national achertising by S&H and local advertising of the
fnmily of merchants. This system , to be "holly effeetiye for the licensee
equires both a restriction on the number of stamps to be issued by each

licensee to a customer and a restriction against the trading of 8&1-1
stamps by the customer. If the number of stamps giYe11 by a particu-
lar licensee is too great , t".o consequences ,,' oulc1 appear likely to occur.
First , the licensee s costs might become too high and he might c1iscon-
tinue the service; and second~ the customer might expect more stamps
from other stores and mi~tht become disenchanted if she does not Q:et

~, 

them. If stamps can be traded , the attrnction of the customer to 

licensee s store caused by the issuance of S&H stamps is destroyed.
The customer can trade any,,-he1' e and exchange other stamps for
8&1-1. Thus the licensee does not get what he. pays for.

Respondent s promotional scheme is set up to take advantage of the
family-of-merchnnts concept. Its contract to suppl~r merchandise. to
the licensee s cu8tome1' has been held properly restricted to the original
customer 11l1der the laws of the states in which it operates. ::Uoreover
such restrictions are , in the opinion of responclenfs experts , essential
to the continuation of its business.

In the issuance of its complaint , the Commission took pains not to
attack the tl'acIing stamp business as SHcll. III fact, in 10;'57 it specificany
declined , after inyestigation to issue complaints against the trading
stamp industry. " lIence , to the extent tlwt the limitntions on the n11111-

FTC BrO/CII 87/oc 3S-:l FS. ~:IG (IDGO) : _-1t7ulltic Rr(i.J/il/fJ Co. 

", 

FTC, ~;Sl r.S. 357(1005), 

- :-;,.,.. 

'::'iei"i'/' ,f Tfllt('liin;"'11 (' 0. 

\". 

H(Ii(('(' lH' 1', ::ll 8;-, !') 1 01,1;\. ~lll"', Ct. IfIG.

::;)

ccrt. dci/ied

,;,~::? 

l".~, n-15 !1DG5).
~ 1', 1'. ('. Helea:,:(' Oet. 3 , In;S7 , :2 CCH ~; 7IG.

-n,

:').

7~- 7:;
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bel' of stanlps to be issued by its licensees and on the use to which the
stamps may be put are essential to carry out the underlying concept 
the trading stamp business, the Commission has decided as a policy
matter not to attack such limitations.

On the other hand , respondenfs protestations concerning the neces-
sity for the 1-10 limitation are not reflected in the vi,Q:or of its enforce-
ment. Some 20 percent of its stamps are used in multiple stamping. In
addition , respondent provides lo'wer costs to the larger users of its
stamp service and thus tempts them to issue multiple stamps because
the cost to them is less than that to their smaller riyals. Ho\i' e,' , the
complaint nO1yhere charges the differing treatment of its licensees as an
unfair trade practice. IIence lye disregard snch proof of discrimination.

Similarly: respondent makes no attempt to preyent noncommercial
exchanges of stamps among house,yives but limits its legal actions to
preyent commercial trading stamp exchanges from dealing ill its
stamps. Respondent argues that this nonenforcement is clne to the
impracticality of policing over-the-back-fence s\Yaps. At the same
time , it does not number its stamps~ as the initial prerequisite for keep-
ing track of them , 01' place on their face a statement that the~. are not
t ransfera ble.

It \yonld thus appear that respondent does not enforce fnlly either
the 1-10 limitation or the nontransferability of the stamps.

Respondent takes the position that it must retain the right to en-
force these provisions even though in practice it limits enforcement 
the 1-10 proYi8ions of its contract principally to cases ".here elfectiye
competition of other stamp companies is not. present. It applies the non-
transfera bility provision only to those, cases \\"here someone seeks to
!l' ain ,1 coml111'rcinl achantcl!2' C from buyin!l' . sellini!.' 01' exchnJwin!l' itsL ' ,. L L ,
stamps.

Despite these infirmities inrespondenfs theory of necessity: and be-

cause of the respect in ,yhich \i-e hold the Yel'Y recent decision of the
Supreme Court of OklahO1l1H thnt spl' cifically passed on tlw problt'
the legn lity of S&1-1 contl'nct nnc1 on their rensonableness nnd~'r tIll'

antitnlst la\Ys. lo lye Hl\' inclined to follo,\" that court and the c1l' cisions 01~

other courts cited by it.
Quite apart from tIlt) llecisions of State COlll'tS upholding' l' l'SpO1lcl-

enfs position ~ it is yery clem: that ,ylwt C'omphlint counsel desires here

is that l'l'sponc1ent be required to do more than it ngreed to do. Rpsponct-
ent agrees \yith its licensees. in addition to supplying n(heltising and

J" '::,iCITll ,c. HlItc-lliJlSIJi/ 

". 

Ral/cc, 411) P. :!c1 s::,~) (Okla. Sl1p. Ct. HI():-,) ("c/' t. tlCl/ied ;8:2

1.1, 945 (lGi35),
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other promotional selTices , to make redemption of its stamps under
specified circumstances. The specified circmnstances in its agreement
are that the. stamps be issueel1 to each 10 cents of purchase. price and
that the, person to ",hom the stamps are issued by the licensee mal\:e
the. redemption. These sti pula tions a l'e descri p6ve of the sel',- i C(l offered.
8&1-1 sells this se1'\"ice as a means of hrin~'ing customers into the Ji-L. L.

censee s store. To require l'esponc1ent to permit a Jicensee to issue stamps
\"ill and to redeem stamps frorn a person other than the licensee

C'll:::tOJTlel' clearly cal1s 11pon respondent to re-tOl'111 its contract and

e1110YeS the yery incenti"e for the c11stomer to go /' 0 the licens(' 8 ~J()r(',
This tilt: respondent should not be 1'equired to do. Clearly this "\vould be
detrimental to responc1enf8 legitimate business 1n1'e1'('st in preser\"lng
its pl'omoti ona 1 scheme, Section ;') of the Fec1era 1 Trade C'ommi:::sion
Act does not (~mpmver the Commission to exercise its p(),n~r8 solely
for conyenience of consmners-only to prevent 1l1lfair nets and
practices.

),"-

ccol'clin~dy. lye conclude that the limitations on the llllmb('l' orL. " ,

stamps to lJ(' l::;::mecl ,1l1cl the l't'stl'ictlolls on tlwi2' ~;l1hseqllent U80 are
l'easollnule IJl' isioJ18 delimiting the oblig'atiolls that l'pspo11clent U11-

clertnkps 11 \- its contracts. C()nsl'(p1C'ntl~" . sncll limitntiollS fl1'(' not unrea-
sonable restJ',1ints under tlH' SJwrm,l)l ..:-\...et. nor nnfnir acts and practices
in \'iolation of ~ection ; ) of the Fc'c1el'al Trade Commission Act.

:2. The 117e:JlIlity of the ('oJ/i7jillw ;Oii.r:;

"Dealing \"'1t11 tlw second p1'ohlem , the efTeet of combination, 'ye J-ll1cl

that l'(\spondellt ntilizecl its llL\t,york of retailers under contract to 
as a means or ('nfoJ'cill~2" its restrictions. In n si~!:nificant nn111 brr of cases
it took action to p1'0yent one l'eta i ler from issnillg more than the rc-
quil'ednnmbel' of stamps at the instance l1ndre(lUest of n competing re-
tailer with the result that such action might sllbstantialJy lessen com-
petition lJetween the hyco ,Yhntt' l' an-' ' respondent s rights to nct.
alone to enforce its contracts , when it acts ,yith others to enforce such
rights competition bet\yeen such retailers is l'estrained. Such action
tends to become a CO111 bination in llJll'E',lsonable restraint of trade and
thus yiolates Section 

;") 

of the F' ecleral Trade. Cmnmission ActY
The ('\"ic1ence establishes n11 express agreement to enforce. the 1-

1'uJe. in Del1\- e1' , Colorildo , in H);'J:1 , behyeen respondent and ;1. humber
or other t.l';1c1ing 8ta mp companies. ,Yhilc it has not been established

Jl.lfa/tei' of CrliTel Doc-kl't :X"" :3;374: 117/i/e JfOtOi'8 ('fJ, 

y, 

Filit((l 8tall'8, 372 l7 8. 25~:

:270 (lUG:::) ; Bank oj Utalt Commercial Secui'ity Bank ;GU F. 2d 10 (10 Cir. 1060'
1~ FlI'itecl States 

y, 

General JIotoJ's Corp,

.. 

384 U. S, 127 (1966) ; Vniteel States v, Parl:e,
Dads .5: Co, ~:02 u.S. 29 , 43-44 (lUnG) : FTC Beeell-Nut Packing Co" 2;:)7 U, S, HI. 4;;:;
(192:2) ,
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that this 1-10 system 01' the similarity in contracts among the major
stamp companies ,yas othenyise 11 matter of agreement, there ha,,"
been 11 :fey:; instances ill y:;hich Gold Bonet and perhaps Gold Strike
acted to assist respondent ill the enforcement of the 1-10 program.
I\Iol'eoH'l'. it. ",,"as common knowledg:e that similar pl'oyisions existed
in the stamp company contl'ncts. Hespondent's Hcti,- ity in accepting
assistance from competitiors and in reporting back the results. even
though in all cases sHeh resnJts did not persisL ,yas a kno'.\'ing restraint
of the competition behi"2211 the licensees of a competing trading stamp
company and those of respondent. This : too , eJearly may become an
unreasonable restraint of trade in ," iolation of Section ;) of the Federal
Trade Commission ACt.l:~

11.:'0'011 in the opinion of respondent's ,"ice president some of respond-
ent's acti,- ity abont trading stamp exchanges ,,"as jmpl'Opel' (T1'. ;5()7:-3-
'/;\ 5688). There v,"ere a substantial number or installC'(:'s (see finding
G\-l)b i\" (c1a)- (j:j)) of aeti,"e collaboration , between respondent nncl
one 01' more other tl'nc1iEg' stamp companies , to pren'nt trading stamp
exchanges from tl'c\ding in S&I-I stamps and presumablY in the stamps
of the othcr fl'ncling stamp compnnjes concerned. These acts constituted
at least (Ir? hoc restricti"c agreements among competitors and constitn-
tec1l111fn.il' ncts nncl practices ,,"ithin the meaning of Section 3 of the
Fec1era 1 1\'ndo. Commission Act. Since respondent expects to act on
SO111e such C'olllmllllications in the future , an ordeL to which '","e no,,'
tUI'll , st.'oms l1l'cC'ssal'Y.

0. Tile OJ'del

,Ye, conclude that then~ should be no order issued pl'ccluding re-
spondent from continllin~2' to issue nnd to enforce its coutraet pl'oyi-
sio11s thnt form the stl'uctm'p of its business. These. p1'm"isions are rea.-
sol1;\bl~" necessary for the SHccess of the promotionnl scheme of the
traclin!2: stnmi) inc1nstn- . That scheme has not heen attacked b,' the

~. 

Commi:::sioll. ::Hmyen?l' , the eyic1ellCe 11 shmys that respondent co1bbo-

J:J FTC' Y. ('emeilt II/stitl/fe 8:~8 LS. 683 (lD-!6).
J' .Ill ("'ll~jd('I'in;,: thp 1".-idi':l(' 1' ;ldiiiI("I'(1. 0 H. i1l';:1"1111; ,'xamilJI'1' gnn' little "' ht to n:o

g'l'lJE'l',lI (1(' 111nl:- of n:';'!'E'I'lJ1I'nt, '"' JlJnlle ;).\" )""')lp1)(;.'n1':, (lJ1ieiaJ", in the Jight of the ;;1'E'citie
in,:,tn net';'; of colla horn tion iulli"n tell I.,~- the' contco1l11'ol'a n- ncol'lb, particnl;) 1'1;; ;, dncE'. n t
Jen~l' j;J tlJi' (";18E' (If Bixb~- , re8l'O11lleJlt 111(1(10 110 aH('mpt 1'0 ;.;('Cll1'1' an e:;I'Janatiun of 8I'eeifj(";.;
011 The other JWIHI. tlIe J)(":l1"jn ~ exnl1line1' \,,:\;.; im)ll'l' :"'1, ,1 \"ith the cando1' of 1'C;:POIHll"lt

,",

ojiicL11~ ani, -,:ith their ('XI'E'J'jcl!('e in tilE' tI'nl.ling ;:ti1llJl' ))ll"i 11 I'

,",':'. 'j'

hn;;, be cJ'('llitf'(l tlJI'ir
opinion of lJIP f'IYccb: wl1ic:ll \yollJd 110'" from n eh;ulge in requirement,.: , 11 r.' 

':' 

id !" the t(';.;l"i-
IrIon;; of in.-li"itlllnl CO11S11I11P1',: or trailing- :::tn1l1p l'IH' 1'at,.11":' tllnt mighi: i:e n'g-i1l'(h'll , at iir,.:,
glance, as (' (l!Jflictin

:';'
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rated -with competing stamp companies to some extent and collaborated
to a greater extent with its licensees. These activities transcend re-
spondent~s right to enforce its contracts nnd may constitute a substan-
tive illegal restraint of trnde if not preTenteclbecanse of the structure
of the trading stamp industry. lIence a cease and desist order against
such praetices seems nppl' opl'iate.

COXCLFSIOXS

1. Respondent is subject to the jurisdiction of the Federal Trade
Commission. The acts and practices cited in the foregoing findings
haTe taken plaee in commerce , as "commerce

~~ 

is defined in the Federal
Trade Commission Act.

2. Respondent is engaged in selling an integrated promotional f:;C:~lT-

ice to its licensees.

:3. Placing restrictions on the number of stamps to be issued for each
unit of purchase price and preventing transfer of such stamps are
restraints reasonably aneillal'Y to the sale- of such promotional service;
they al'e in facL me1'ely descrlpti,-e of the limits of such se.l'Vice.

4. Respondent's nction , insofar as it took place without collusion
with others in enforcing its rights under such contracts and in prevent-
ing traffieking in its stamps by persons to whom such stamps ",ere not
isued , is not in unreasonable restraint of trade or an unfair trade
practice.

5. Respondenfs action in seeking or utilizing the assistance of its
retail licensees 01' other stamp companies to prevent the issuance of
more that the prescribed nn111ber of stamps constitutes n combination
that mflY result in a substantial restraint on competition. It is thus 
unfair trade praetice.

6. Respondent~s action in agreeing ,,-ith other stamp companies in
De.nver Colorado, in 195;3, not to pe.rmit its lieensees to issue more than
one stamp for each 10 cents of purchase price prevented competition
among retailers licensed by it and by the other trading stamp - com-
panies that ",ere parties to such agreement. It was thus an agreement
in unreasonable restraint of trade and an unfair trade. practice.

7. Respondent's actions in seeking or utilizing the assistance of

other trading stamp companies to prevent. the trafficking by persons
to whom its stamps ,"ere not isslled ~ in accordance with its contracts
",ith its licensees, constituted combinations in 11Jlreasonable restraint of
trade and unfair trade practices.
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8. It has not. ueen demonstrated thnt re:':ipondenfs actIons lUlYC been
surely di~contillued and ,,' i11 not be repeatedullJes:) it cease and desist
order is issued.

D. An order in the form set forth belov,- should issue.

ORDEn

It -is QJ'(lered That respondent , The Sperry and Hutchinson Com-
pany, its officers: agents , reprcscntatin' , and employees, directly 01'

through any corporate 01' other cleYIce. in connectIon \yith the clistrIlm-
tion aBel/or redemption of trading stamps in COnll11erCe , as "' COlllmerce
is defined in the Federal Trade Comm1::::3ion ..:ict. do forthwith cease
and desi:~t frOln:

1. COlnbining, conspiring, or otherwise knowingly acting in
concert w.ith any other person to ea use any retailer not to dispells(~
stamps in excess of any specified ratio of the number of stamps
to total retail price of goods and/or services purchased in connec-
tion "ith ,yhich such stamps are dispensed.

=? Communicating in an:,- ,ya:,- with any other fl'nding stamp
company, or acting in any ay inl' esponse to any eomnlllnicntion
from any trading stamp compnn:'T ,yith respect to the ratio of the
number of stamps to total retail price of goods and/or services
purchased "hich ratio is used b:,- any retailer in connection with
the. dispensing of stamps.

3. Combining 01' conspiring ,yith , or soliciting concerted action
from , a.ny other trading-stamp company to prevent redemption
of trading stamps or the. opera tion of a trading stamp exchange.

4. Communicating in an:,- \yay ,yith f1ny other trading stamp
company 01' acting in any ,ya:,' in response to all:'T communication
from any trading stamp compan:'T ,yith respect to preventing." the
operation of any trading stamp exchange or the free and open
redemption of trading stamps by any person.

It 'is fnJ'the/' oJ,de)'cd. That the respondent, The Sperry and Hutchin-
son Compa.ny, within sixty (GO) days nfter the effectin' date of thlS
order , 811a11 notify in ,yritinp: all of its sf1les employees, sales repre-
sentatiyes. and licensees of the. pl'ovisions of this cease and desist order.

J3 S,Ot- C1' ';68.
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..:-

~PPENDI:S: C

~O::-I1E OF TILE FIXIHX(;S 1 rl~GED BY RESl'(ISDEXT 
TO DE ESSEXTL\L TO A

CO::.\Il'HEHEXSruX OF rr~ OPEH.\TlOX X:\D nrCXD TO II.\ \"1:: BEES EST"\B-

LISEED BY IJHOOF TO 1"I.IE EXTEXT 8'1'. \TE1) . \LTiIO"CGH xeJT XECESSARY

TO THE HEARTXC; EX.\:.II1XEJt\ Ixrn. \L DECISWX EXCEPT Ttl TIlE EXTEXT

IIERETOFORE I;,crCXD

\..1. rnlike gall1es~ lottel'ie~) ,llH,l other promotional deyi('E'~, 8&1-1
trading shun p~~ . issuec1 ill tlle lWll1Jler l)l'o\' iclec1 for in the Frnnchise

..:\..

gl'eell1ent ill\' olye no el(' 11wnt of C'11,1l1('E': tlw 1'Mc.' ,1t ,\"hich they are
'in~ is the S,llne rO1' (" ildl C'lIstcJll1(ll', ~l.l1cl the 11H"l'chilllclise for \\-hieh

they ma:r be IHleenwd is mac1e ),:JIO\yn to the stamp 8:1\"erS in D.chnnce
thrOllQ' h the ~li~I-I caLl1o!2' ne ,1nc1 tlley Hl,lY lWlke s11ch selection as thev0' 
i)lease or , in the States ,,"here cash redemption is mandatory or op-
tional ? tnke cns11 at a pn'(letprminec11'nte pel' stamp (('o11i11:::: li. :)(;17-
DG1n: PhjJljps R. 71 t:il-71;j:2; Lee H. 404t)-404() , ex ~JI2 , 4C:~ , t)8B;

CCPFnPF~j),

..:

\2. ,YhC'reit UUl , 38:11 Jj('eli~ps 011f' of (';1ch t~,pe of merc!1:1nt in a
gi n.' ~J,()pping" ,H' ~ such as il gTocer , n ()(lpartll1ent stOl'E'. ;1 (hllg:-
~tiSL n lIa 1'(1"\\- i11'(, merchant. a Lll1llcll'Y. il cleimillQ.' awl nl'E'ssin::~: ('o, Co' L '
tabJishment. and several gasoline service stations so as to con~r , as
nenrl:', as possible, the entin' spectnlJll of merch,llldisc) lWCL'SSill'Y to
nwr1' the Jl(Jll~\\' iJe s ordinary lll' ('lls (H()~:si H. +871 , tJOL)- lG). The
COlH' l'pt i~3 01H' of a famil~' of 111\,,1'(')),111t8 able to sel'n' the (' n~tolll(,1"8
buying: neec1s. Cll~tomers of 011(' thns ha n,' the opPol'tmlity to cle,ll

\\-

ith other 1lll'll11H'I' 8 of the ~&H ;' fami1y of merch:ll1ts~' in order to
f11l tlleir books more quickly. Endl :--:&II liC(' llSC' e aids each otllC'l'S&II

lic' C'w;()(' ill this wn~" by stimll1cttinp: hjs custome1'S to become their
customers. Heco.Q.'nirion oJ this bet in O\'er(1 11 mal'ke1' in.Q." strategy hasL L

long' been central to S&lTs operations. The "family of merchants
COllcPpt has be('n ~ and i::; , it 11la:jOl' ob:jectiH). of the ~'&II mi1l'keting
pJ'ogT,lm. :JIost othe1' tl'itclinp.' stltmp colllpanie8 hnye put less emphasis
on the c1eyelopmcnt of bl'oilll f,lllli!ies of me1' chants and , in l' Ol1~e-

qnl:'nce , do not enjoy 11~) ",ide a C'O\' e1'ilge ,1S 8&1-1 (Hos:si R. -1871: Bcc1ll
H. nOeS-GOG!); Lee H. .f177; EX D:24b; RPF 10).

A3. Another important aspect of the 8&1-1 promotional system is
the. company s gellernl p1',lcticeo fullo\yec1 from the inception of its
1m::;iness, of Jic:ensing no more tlInn one retailer in the san1\:' type of
1msiness \yithill '-1 Ein~n m,ll'l\:etinQ' ,ll'l'a (Lee R. 41:27: Rossi 11. -d,,';;7-:1:o. ,-

1:\0 finding'" m"" 111:1(1" on the CjU"'8tj(J!l of I11nnop,)ly or 011 thp liti,:;ntion of l't' ;;pol1l1ent
,.:jIl(' ,' lh(' :,;(~ Cj\W8UUJ1S :11'(' clearJ,Y Ollhi(iI' tlH! ":CO))!! IIi linding,.: (Jf fnct nnder the ph' lin;!.
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4887). This practice enhances the value of the S&H service to the re-
tailer for, if house\,ives \yant S&I-I stamps with. for example~ the
groceries that they buy, they can get them only from the S&H
licensee and not from his competitor. If S&H stamps \yere. also avail-
able through his competitor, the S&H licensee \yould lose, in large
measure , the promotional value for \yhich he pays. The S&H trading
stamp gives him something unique with \yhich to differentiate his
establishment from his competitors ' (Beem R. 6087- 6088; EX 924b;
Rossi R. 4876; 4880-"1881; :McDonalc1 R. ():38(-); RPF 12). 1-IO\yeTer
S&H licensees often com pete (A ppendix ~

-\.).

A4. Historically, S&H trading stamps have had their most wide-
spread use among small independent merchants, unable to afi'ord
other types or sales promotion , \yhich are available to their larger
competitors. Today, S&H services a number or large regional food
chains , but small independent retailers still make up the majority in
nlUnber of the con1:panis licensees (EX 924b , p. 7) ; thirty- five percent
of S&H's sales are to small accounts such as service stations , harchnue
stores , drugstores , dry cleaners and the like. In 1965 S&H served twice
as many independent food establishments (6.000) as it did chain food
outlets (3 000) (Rossi R. 5496; Beem R. 6493; RPF 14).

Bowen'r. a substantial portion of the growth in the Compan~- s sen-ice rey-

enue during the post-war period has resulted from the adoption of its trading
stamp seryice by supE'l'lllarket chains, which haye become an inereasingly im-
portant factor in food (1istribution during this rwriocl. Eaeh of the 12 lit-ensees
accounting for more than one percent of the Company s sen- ice ren'nue in
106;:1 was a supermarket chain. The~e 12 chain~ necounted for approximately
one-third of the Company s 106:; sen-iee ren'llUe, ,,- ith no one of them repre-
senting more than 7.5% of sen-iee reYellue. (US D241), p. 7. ) (CCPF RPF 14.

A5. S&1-I invests in a continuing advertising and pnblicity program
designed to interest consumers in sa,-ing 8&1-1 stamps ancL hence. in
patronizing 8&1-1 licensees. (Bccm R. GODO. ) The program is both
national and local in scope. It has also published a special Sunday
supplement which re\-im,ec1 the history and described the present scope

or the company s business. Locally, the company engages iil coopera-
ti\"e newspaper aclYertising with its licensees and in-store c1isphtys
(H02si R. 4D;')0-4D37: :McDonald H. Gi384: HPF 15).

\.(). The 8&1-1 catalogue which is reissued each year also plays a
major role in the 8&1-1: achertising pl'ogram (CX 402 : 40:3 ~ 58G). The
8&1-I catalogue. is belie\"ed to be the largest catalogue printing in the
nation. It is anticipated that. in 19(-)6 through its licensees S&I-I ,yill
distribute. to consumers throughout the United States some ;3:) million
eatalogues. The printing cost alone exceeds $6 million (Rossi R. 4955;
RPF 16).
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A7. Through its present catalogue 8&11 otTers to stamp SflyerS a
selection of 2001 items of redemption merchandise (eX 586 , Thorp R.
5GOG , ;"570:2). This compares ,yith the ~100 items of ten years ago.

A8. The retail ynIue of the redemption merchandise given to the
stamp saTer is approximately $;-1.00 per book of 12(jO trading stamps.
(RPI-;' 3:').

AG. The aTerage redemption by the 8&1-1 stamp sayer is for 21
books (Rossi R. 510G; EX D2Jb: p. 8).

On the basis of the current cahllogue (CX ;38(;) ,,'hich lists 2001
items, the number and' percentage of all items \yhich may be secured
for varying numbers of 8&1-1 stamp books is as follows:

~o. of books ?\o. of items
Percen t of total
No. of items1- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - 

- - - - -- - - --

ti ~ ~ 

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 

~ ~ ~ ~ ~ ~ ~ I

~: : : ::: ::: :::::::: ::::::: :: ::::: : :: :::: : ::::: 

5- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

- - - - - - - - - - - - --

223 11. 14

26.
31. 14

39.
54.
65.
72.

526
623
800

109;)
1312
1441

(llPF 38)

(The number of items is cumulative e. a person ,,'jth 1 book can secure 223
items, a person with 17~ books can secure the:'3E. plus 30:3 more or a totai of ;)26
(sE.e CCPF RPF 38).

A10. Three States~ ,Visconsin , ,Yyoming and ,Yashington , directly
or indirectly outla \y redemption in merchandise (Collins R. 5567
5570; Rossi R. 4897; ex -:1:1-:1:). In each of those States , S&,H pays 17'
mills per stamp or $2.00 pel' book. The redemption rate in those States
is much lower than it is else\yhere in the country (Beem R. G138). One
reason for the Imyer rate of redemption is that respondent does not
promote cash redemptions (Tr. ;')08:2-3; CCPF RPF 52).

AIL The 8&1-1 licensee. pays the company an amount based upon the
number of stamps delivered to him (Rossi, R. 4888; CX 11),
(R,PF 58.

A12. Since 8&1-1 has been in business for 70 yenrs and stands ready
to redeem all of the trading stamps that it has eyer issued , the com-
pany is unable to determine with absolute. certainty the. percentage
,,'hich ,,'ill ultimately be presented for redemption (RX 924b , p. 8),
but on the. basis of 70 years~ experience , 8&1-1 estimates that 95 % of
all stamps issued by it \yill riltimately be redeemed (Rossi R. JD58;
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Beem H. 6136- (-;13T; ex 300a, b: RX 9:2Jb , p. 8), and for more than
40 :renTs the company has kept its financial records : filed its income
tax returns and maintained a liability account on that basis (RX
O:2Jb, pp. 25 21). The. liability account covers not only the cost of
purchasing but also the cost of delivering the. redemption merehandise
(RX 924b; Rossi R. 5204-5205; RPF 59; see , however, CX 444 for
the. actual experience CCPF RPF 5D).

A13. Unredeemed stamps do not represent a " ,yindfalF to 8&J-1.
Competition requires the company to pass on to its stamp sa vel'S nnd
to its licensees the savings represented b~' the 11l1l' edeemed stamps
(11ee111 R. 6215; RPF 61). 

The extent of competiti,'e pressures on respondent must be weighed
in the light of its prominent (;39-40%) share in the business , the fact
that it. is much larger (3 times) than its nearest competitor and thc'

fact that six companies haY(' 8Tj- of the total national business (see

.'. .." "-)'-)- '\..~ 

~:tll. call lu.

.' 

-:1:-).)j--:1: .

.:\.1-1. Years ngo S&H engaged in an additional method of redeem-
ing mel'chancbse, described as the CS::JI Plan, meaning "cash and
merchandise': (Rossi R. J9(i6-J96T). Under this system the stnmp
saTer \yas offereel the alternntive of redeemin~' through 5&11 or of
taking complete books of 8&1-1 stamps to an S&I-I merc1wnt- licensee
and redeeming the stamps for an article out of that merchant s stock
of goods (Rossi R. 4967) or for $2.00 in cash from the merchant

(Rossi R. :1:968). The stamp books could also be used as a down pay-
ment I)n merchandise purchased from the merchant (Rossi R. 4D68).
The. merchant- lict'nsee engaging in the C&:fiI Plan ,vas then reimbursed
by S&lL The rate of reimbursement ranged from $2.00 (Caplan H.
28:3::1:, :lOIJ: Freeman R. 2753) to $:2. 2;"5 to 82.50 (Rossi R. 4968-49()!)).
S&H gaTe up the. C&:JYf Plan (Rossi R. 4970) because S&. could
give. the stamp saver better values in merchandise (Rossi R. ~19Tl).
This l'esuJted from the ability of 8&11 to eliminate. midc11emen s pro-
fits and to buy merchandise at. lo,ver prices: the. elimination of the
profit that the merchant-licensee made on the redemption merehnncliH;
that. he Dl'ovided in his store: and the economies eflected bv 8&1-1 in.1. .
the OpeI',l tion of its redemption system (Rossi R. M)TO). In addition
the. l'ebl1 merchant did not have the same concern as 8&J-I for t11P

futuro of the trading stamp bnsiness; his interest. was in making a
profit. on the merchandise 11e offered for redemption (Rossi R. JO7:?).

Since the company began phasing out the C&~1 Plan it has invested
millions in expanc1ing its merchandise distribution system to sern'
stamp :3:.1vers 1milding 1ll111c1reds of new Redemption Centers and c':\:-

paneling' its merchandise Ene. (Rossi R, J911--.l:()II ~ J9H)-~1920, JO:.2:?.-
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4f)23 , -:l:D48 , -:1:950; Thorp R. 5696; RX 9:24b , pp. 11 25; RPF 63 , 64; see
CCPF RPF 63 , 64) .

A15. It is the policy of 8&H that its trading stamps be issued by its
licensees at. the rate of one for each 10 cents paid in cash or ,yithin ft.

norn1a1 discount period (Rossi R. 4:9GO: Collins R. 5628; RX 6e; CX
11). This policy is eyidenced by a proyision in the agreement entered
into between the licensee and 8&J-1, and the licensee is accordingly
presumably aware of it at the time ,yhen he takes on the S&H seryice
(eX 11; Phillips R. 7160-71Gl).

A16. \Vllile. the. S&1-I licensee in a particubr community is more
f)" are of and better able to appraise his immediate, local eompetiti,-
situation , S&H is better a.ble to determine the continuing." manner 
\yhich its trading stamp system should be used. Q\-er time , the strength
of the 8&1-1 system for any account. inc1nding the supermarket ,yhich
desires to issue multiple stamps on a partjcnlar occasion , rests on the

erall stl"ength of the system , the ;; family of merchants~' concept , and
the stren(;.!.th of the stamp (Beem R. 6078-()()7D).

,Vhen multiple stamps are gi,-en by certain acconnts. S&1-1 must
consider the. effect that this ,yilll1f1ye in accustoming stamp 8,1\-er8 to
expect multiple stamps from other members of its families of 111e1'-

ch;lnts (Lee R. -H78).
To thc' extent that multiple. stamping b~- one merchant injures

a~socinte S&H acconnts , cheapens the stnmp and reduces the ynlne
of the ;' family of me1'ehants '~ the 8&lI s~-stem itself is damaged , and
its yalue. is lost to nlllicensees , including the one \y11o desires to issue
multiple stamps (Beem R.. ()0/'S-GO70: EX (ic. Gg: EX 8. l:2b).

For iO years S&H has used substantiall~- the same tl'11ding.' stamp
system (Ros:3i R. 5-:1:9:;). Over this period of time 88:.1-1 has fmmd that
the mo~t e:tIectiye manner in "hich its stamps may be. issued in the
interest. of all participants in the. system is at the rate of one on each
10 cent sale (Rossi R. 5405). 8&1-1 is not interesteel in merely issuing
u. lot of stamps for a year or ti,o 'Lnd getting out of the business. The
compan~' '

;,,

ants to continue. in business for another 70 years and the is-
suance. of double. and multiple. stamps is inconsistent ,yith that hope
(EX 6g: RX 8). (RPF 7-:1:-/7; see , hmyeTer , CCPF TIPF /-1- /'7.

AI/'. 8&1--I takes no part in setting the. prices at ,yhich its licensees
8e11 their g-ooc1sand seryices (Collins R. :)61-1: Rossi R. 5005: RPF 78).

A18, 8&H takes no part in setting the diseounts "\yhich its licensees
grant on t.he sale of their goods and Ben- ices (Collins R. 5614: Rossi 
;)OOG: RPF 79).

\.J~) . Collsielerill!?: trac1inQ.' stam1)S as ,1 means of affordinQ." a c1is-

,- 

L. 
C'mmt. tht' 8&1-1 licensee. is free to issue any adc1itional discount thai:
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he desires, including the issuance of competing trading stamps
(Rossi R. 5006; Collins R. 5614; CX 11; CX 13; RPF 80).

A20. Trading stamps are not considered by respondent~s economists
as a part of the price of the goods or services of Ie red by the licensee
(Beem R. 6060; Phillips R. 7134). Stamps are a part of the. variety 
nonprice attractions that the consumer gets along ,vith the product
that she buys (Beem R. 6060). Trading stamps are a nonprice promo-
tion (Lee R. 4041; RX 24i-j; RX24L-m). (RPF 81; see , hOlyeve1'

CCPF RPF 81.)
...-\21. The trading stamp industry is highly competitiye (R.X 924b;

Rossi R. 5289-5290; Heim R. 3700; Thorp R. 571;3, 575D: Beem R.
6157). S&1-I operates nation,yide and is the largest trading stamp
company in the United States but in every area. in ,yhich it does busi-
ness it competes ,yith other trading stamp companies , and in some its
competitors do a. larger volume of business (Stipulation of Counsel
Supporting the Complaint and Respondent R. 3377-3378: RPF 91).
See. hOlYever last sentence, of ..:-\.13. Respondent by yolume is generally
eitheT first or second company in almost eyery area of the country
(Tr. 5256-5271 ; CCPF RPF 91).

...-\22. Respondenfs object and reason for its e~;jstence is to sell
a service or competitive device which will be efl'ectiye in promoting the
sale of goods and sen-ices by its licensees (Lee R. 4126; Rossi R.
4983; Phillips 7143; RPF 14;); CCPF RPF 145).

\..23. In order to make its selTice effecti,- , respondent endea \-01'8

to set a. goal for its stamp savel' so that she ,yill continue to collect
its stamps until she has attained her goal (Rossi R. 4893-4894; RPF
146) .

-\.2-4:. Accordingly. respondent prm-ides high quality redemption

merchandise , made by ,yell-knOlyn , reliable manufacturers, ,,'hich it
brinQ' s to the consumer s attention throuQ'h the S&,H catalogue. and
redemption centers (RPF :\08. 17-3;3; RPF 147). The choice is neces-
sarily limited (CCPF 94).

...-\25. For the, same reason , respondent refrains, from redeeming
less than a. full book of stamps so that , once started on 8&1-1 stamps
the stamp saver ,yill haye to collect a minimum of 1 200
representing, on a one-for-ten-cents basis , a minimum of $1:20 in pur-
chases from S&H licensees (Rossi R. 4893-1804; R,PF 148). It must
be noted , hOlyeTe1' , that respondent expressly states that it ,yill ahyays
grant permission for one stamp saver to give her S&H stamps to
another (CPF 1:23) and that respondent itself has recently inaugurated
a group savings plan.
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A26. For the same reason , respondent expressly forbids the assign-
ment and transfer of its stamps by one stamp sa vel' to another ,yithout
its express consent. (see Rossi R. 4894--1895). Notice to this effect has
been printed on the inside cover of the collector s books for 70 years
(CX 2i , par. 42; CX208; RPF No. 7; RPF 149).

\27. For the same reason , respondent expressly prohibits the use
of its stamps by its licensees for any purpose except to issue them to
their customers upon payment for goods or services (CX 11). This
limitation on the use of respondent's stamps has been contained in
its license agreements from earliest times (RX 1 , 2, :3; RPF 150).

.A.28. In order further to make its service eii'ective , respondent en-
deavors to select redemption merchandise ,,-hich , ,,-hen secured by the
stamp saver, ,,-ill constantly remind her of S&H and stimulate her
interest in saving S&II stamps (Rossi R. 4933 , 5497-5498 , 5512; Beem
R. 6104; Pl1illipsR. 7144; RPF 151).

29. Accordingly, except as respondent feels obliged to meet the.
competition of other trading stamp companies ,,-ho offer such expend-
able items as golf balls and foundation garments , respondent endea VOl'S

to provide redemption merchandise of the so-called "discretionary
type, something speeialwhich the house,,-ife, might feel that she could
not afford except through savings represented by trading stamps, and
which , once obtained , she ,,-ill long remember (Rossi R. 5498; Beem
R. 6103; RPF 152).
A30. Attraction and continuity of patronage are regarded by the

respondent as the keys to respondent's success (Rossi R. 4983; Phillips
R. 7143).

A31. Respondent. takes the position that , if its business is to suc-
ceed and prosper, it must oifer top-quality merchandise for redemp-
tion

, ,,-

ell styled and in good taste, that will appeal to and satisfy
the aTerage housewife; that merchandise items shall be those in great-
est demand by consumers; that the redemption merchandise must ha ,-
genuine value; that it must have " remembrance ndue" as ,,-ell as
functional utility, so that an item will be. a silent salesman , reminding
the saver of the. value of 8&1-1 stamps. Respondent goes to great
expense to keep its redemption merchandise updated to meet current
consumer demands. It attempts to fill requests for merc.hanclise not
carried in regular stock. Its purpose is to oiler top-quality merchandise
c.oyering' a broad enouQ'h ran.g'e to assure that the QTeat bulk: of
savers will find something' in eyerv 8&1-1: cntnloQ'l1e to,,-ard ,,-hich
they "~onlcllike to start saving. (RPF 18-:34: Hesp, R. Brief A3--1,

A3:2. Respondent. takes the position that it makes eyery effort to
encourage. and facilitate redemptions of its stamps by making it as

418-343--72----
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conyenient as possible for R stamp sa'-er to do so after such stamp
savel' has filJed a complete book of stamps because it believes that
a high rate. of redemption is important to continued participation
of retail merchants and their customers in respondenfs trading stamp
sen-ice. To that end , S&H is constantly increasing the numbers of
redemption centers , and has doubled the number in the past ten years.
It HOlY has /68 redemption centers, 93 mail order centers , 5 mobile
reclemprion units, and 9 dis~ribution centers 01' warehouses. It has
improyec1 the size , appearance and accessibility of its redemption cen-
tel' S ,~nd these centers are attractiyely c1esig'ned. well lig-hted. and

. '-- , '-

the merchandise is ,yell displayed in order to selTe the conyenience
of thE'- ::tamp salyer. Stamp sayers liying at a distance from redemption
centel'S may redeem their stamps at one of 8&I1's distribution centers
01' thI'ongh a mni1 order redemption center 01' i1 mobile redemption
unit. If beyond ,1 :25-mile range , the~' may also redeem b~' mail but
,11'(' encouraged to ,-isit the redemption cent(' r. (RPF 40--d:!): 56-;3/.

.\:3:3. The laws of 16 States require that the stamp sayer be gin\n
the' option of t,lking cash instead of merchandise when stamps are
tenclered for redemption, S&1-1 pays 1 mill pel' stamp 01' 81.20 pel'
hook in certain of these States and 1~3 mills or $2,00 pel' book in
tlw others, Sayers of S&H stamps seems to prefer to redeem their
::;tamp:: for merchnndise rather than for cash. In those States in which
Stille la',"::; required th,lt stamps san:rs be gi,-en the option of redeem-
ing ::;:tamp3 for cash or merchandise. cash redemptions on an average
iUl1ounrecl to less than one percent of merchandise redemptions in

l!)GJ , :lncl ca~h redemptions of less than full books of stamps amounted
to on 1~- 88100 of one percent of total cash redemptions. On the other
ham1- respondent does not promote cash redemptions (Tr. 508:2- ::1)

and sale~ at trading: stamp exchanges demon:::trate that some savers
do wanT cash.

\:~+. The " one for 10 cents" proyision in S8::11 Jicense agTeemellt~
,yhich has been included since 1896 is an integral and essential part
of the definition of the service that S8::1-1 sells to its liceni3ees. The
l'en~Qn8 stated for the policy of 8&1-1 to endeavor to limit the issuance
of its stamps to one- for-ten are:

(11) To keep the cost of its sen-ice to its licensees as loy, as pos-

sihle: ro deter escalation in the rn te of issuance of S&H stamps to
S11C 11 11 point that the costs of the sen- ice become greater than the value
of the benefits to the licensees. It is to S&l-I's interest that the cost

of it~ ~en-ice to merchants shall not incre;lse their gross margins 
t11E' C':~Tent that merchnnts ,yil1 drop the 8&1-1 selTice for otbel' Jess
e::qJe11,-:i,-e pn)motlons. S&H ,yishes to pl'OI- ic1e some assm'nnce to poten-
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rial ney, customers that the cost of the service will not exceed its
probable benefits and such assurance cannot be giyen if escalation
oceurs in the issuance of multiple stamps. S&I-r has been unable to
sign up some llonstamp food stores in areas in which S&H does not
have food store accounts because the o,,-ners are fearful of the cost
of keeping up with multiple stamps. Larger retailers

, "

with greater
finanees~ are better able. to bear the cost of multiple stamps than are
smaJler, independent merchants. Trading stamps are simply one of
an arra.y of promotions whieh can be used to promote business , and
,,-hen the eost of one promotion becomes too great, the merehant "ill
shift to another.

(b) To pren~.nt consumers from becoming so accustomed to multi-
ple 8&11 stamps that the offer of one stamp for l()\" of purchase ",ill
no longer provide an incellti,"e for consumer::; to pHtronize S&I-1 li-
censees ,yho cannot ail'ord to issue multiple stamps: and to preSelTe the
cooperative concept. of the "family of 8&J-I licensees ~' composed of a

l\:ey aceount~ such as a. supermarket slHTOllllded by associnte accounts
whose businesses would not be benefit eel by their oJi'er of multiple
~iamps. In the period since 1D5;\ during which tlle1'e has been a snb-
~;tant.inl increase in issuance of multiple SLlll1pS hy sl1permarkets th9.rc
l1(1S been a. drop in the ratio of 3&1-1 stamps issued h~" nssociate nc-
counts to those issued by key accounts. This relntin-' decl'ense in asso-
ciate account business is a matter of concern to 8&1-1 since it depends
more on the ;; fnmily of merchants

~' 

concept than do its princi pal com-
petitors ",ho are O\"ned by or dependent upon cha in food stores.

(c.) To preserye the traditional rate of issuance of 8&11 stamps
which has been recop:nized by the consuming public for sE'yenty yenl's
as the standard rate at which 8&11 stamps '\yill be issued by eYer~"

111el'cJlRnt c1isplnyill~: the 8&11 sign. '\yithout necessity for a(h"ertisin~'

. ,. '-- . ,

tlwt rate. of issuance on the part of each merchant licensee. This com-
munication with the COnSUnH)l' is particularly yaluable to the small
mere-hant ,yho is less able to ach-ertise than are his larger competitors.

(c1) Trading :-::tamps are not n primary consumer attraction~ nnd

are sec.ollc1ary in appeal to snch considerations as price ) finality of
merchandise, convenience and sen"ice. l'"ndue emphasis on trading
stamns, with resultant increase in costs '\"ithout commensurate increase
in sa1es, ",ill canse merchants to look to other means of attracting
f'l1stomers. S&H stamps are not essential to successful and profitable
opel'f(tion of retn il stores : but continued patronage b~' retail stores is
e:::sential to successful operation of l'espondent~s business. If one li-
censeE; in a. '; family of 8&J-1 mel'chants

~~ 

cheapens the yalue of 8&1-1

stamns in thp minds of the COnSU111e1'S in that trade area to a !Joint
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,\'

here stamps issued at a. one- for-ten rate. no long'er hf1Te a strong'L... 
tlppeal the value of the 8&1-I service to the other accounts is lessenecl
to the detriment of those other accounts and of respondent.

(e) If S&H is deprived of the. right to limit the rate at which its
Jicensees issue its stamps~ the long- term effect may be to eliminate
S&J-I's service as an effecti,"e competitive tool ~ to the serious injury of
~&I-I and to lieensees. (RPF 66-73; Resp. R. Brief A5-

ApPENDIX D

I\:EY TO COMPARING PROPOS.:\LS OF corNSEL WITH TIns INITIAL DECISIOX

First counsel filed careful and complete proposals for findings and
t hen responses and counterproposals.

These can be compared ,yith this initial decision in the following
manner:

Complaint counsel has filed an elaborate table of eontents to their
proposed findings filed December 13 , 1966 (pp. iii to xvii). This table
enn readily be compared 'with the table. of contents herein. Respondent
in its counterproposals~ filed January 4:~ 1967 (Appendix A), shows
by a, table hOlY respondenfs proposed findings (filed December 14:
lOGo), relate to complaint counsefs proposed findings.

In addition~ each counsel in their counterproposed findings made
comment on their ach-ersaris original proposed findings by using their
Hchersaris numbers to identify the findings eriticized. JIoreon~r
certa.in counterproposed findings ,vere filecl that specified by number
the proposed findings for ,yhich they could be substituted.

Respondent~s counsel in their repl:y brief in ~\.ppenclix A , pp. 3-
proposed findings that were adopted specifically, ,vith minor modi-
fications , as Appendix C to this initial decision. It was the, examiner
decision that such findings , as modified , ,vere factually supported but
,y('.Te immnterial except to the extent already found in the body of this
initia.l decision.

OPINION OF TI-IE CO~DIISSION

JUKE 26. Has

By :1\IAcIN1TRL CommlS8ionel'"

The complaint herein charges The Sperry anc11-Iutchinson Company
(8&1-1:) ,yith vio1ntions or Section 5(a) (1) cf the. Federal Trade Com-
mission _.:lct. 1;3 r. C'. 84:5 (a) (1) , in connection ,vith its trading stamp
bu'iiness. The charges are in three connts. The first has to do ,yith
S8::H~s policy of requiring retail dea1el's ,yhich it licenses to deal in
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its stamps (licensees) by agreement and othen,ise to dispense no more
than one trading stamp for each ten cents \,orth of ,goods or seryices
sold. The second is a conspiracy charge and it alleges that respondent
in combination ,,-ith others , engaged in practices directed to preventing
the dispensing by retailers of more than one stamp for each ten-cent
purchase. The third and final count charges that respondent , alone or
in combination with others , engaged inn practice or policy to prevent
or suppress the operation of trading stamp exchanges and other free
nnd open redemption of trading stamps. 

~\.. 

hearing was held in this matter before an examiner. fIe filed his
initial decision on February 10 , 1967~ and therein he found and con-
el uded that the charges were. in part sustained by the evic1enee and 
part unsupported. In general the examiner held that the charges hav-
ing to do \,ith combinations 01' conspiracies between respondent and
other tra.din,g stamp companies and actions taken at the behest of
retailers to enforce the restrictive policies alleged \,ere sustained , but
those as to other net ions concerning respondenfs relationships with its
den leI's on the same polieies \yere not. He issued an order to eease nnd
desist as to those charges which he found supported by the evidence.

Both parties have appealed. Complaint counsel appeal from the
initial decision to the extent the examiner did not find the complaint
chnrges sustained and respondent appeals to the extent the examiner
found violations and prohibited such by a cease and desist order. The
grounds for the respeeti ve appeals of the parties "ill be covered in
detail below.

Re8pondent and the Tmding Stainj) Busine.s-s. Respondent is a

corporation , organized and existing under the la\\s of the Stnte of
Ke\, Jersey. It has its principnl office and place of business at 330
l\Iadison A yenue , K e\y York , N e\y York , and it is , and has been since
IS9n (incorporated in 1000), engaged in the trading stamp buslness.
Respondent is both the oldest and the largest company in this field in
the United States.

In the conduct of its trading stamp business respondent issues , for a
yaluab1e consideration. pads of trading stamps to retailers pursuant
to license a!2'reements. These :1!!Teements are 2:enerallv entered into forL. c- L.
n. period of one year, although some are for longer periods. The licensee
pays the respondent an amount b:1s:ed upon the number of stamps
distributed by the licensee. The flyerage price inlD66 "-as 8:2. :2i3 for 1000

stamps which works out to $:2.GS pel' book of 1:200 (\\'hich is the size.
of the books issued by S&H). The rates charged for licensing decrease
ns the yolume of usage increases. For retailers in certain categories

,,-

ho reach a pnrticulnr,11lnl1i11 yolnme of stamp distribution , responcl-
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ent guarantees that the cost "ill not exceed :2 percent of the re.tailers

,;;:'~ .;;:.~.

The licensee , under the agreement ,yith S&H, promises to ad'.'2rtise
the use of S&H green stamps and to furnish his customers ,yith stamp-
sa Yel' books illld catalogs displaying redemption merchandi;;:e snpplied
by the respondent. lIe also agrees to oiI'er stamps on each purchase 
the rate. of one stamp for each ten cents paid. The license ngl'eement
contains a, proyision w'hich states that the tit Ie to the stamps is 
remain in the respondent.

For its part , respondent agrees to maintain , and it does m:tintain
redemption stores ,,-here the consuming public may exclwnge 01' redeem
their ~tamps for merchandise. Respondent idso engilges in ot1-:e1' actiyi-
ties intended to encourage the use of S&I-I trading: stamps anrl to pro-
mote the interests of its licensees , such as natiOlwl Hchel'tising.

Respondent emphasizes in its business the crea tion of a. ;; family

~~ 

merchants, Thus, in it particular market like a shopping c8nter~ it
Ecen:3es a so-called ;'key account" ,yhich Hccount "in uswdJy be 
retail food chain outlet. Respondent will also license in such l11urket
ot her inc1enenclent anduslwlh- smaller retailers such as n dn1g' stan'. fl
cleaning' establishment. a. g:asoJine station ancl similar ont lets. These are

. ~

refelTed to as ;;asssociate " accounts. Generally respondent ""ill not
license in the same market retailers competing in the same prodnct or
ser' ice , although there are exceptions.

Respondent is a firm of substantial size. It is a Iso the forenJOst trad-
ing ::;tall1p company in the rnited States and the only one operating: 011

a, nation,yide b(1.sis.1 Respondent' s annual gross receipts are over $300
million. It issues between ;3i percent and :1:0 percent of all trading
sUlmps in the 'Cnited States. The number of retailers licensed by re-
spondent to use its trading stamps approximates ;5\(XH), encornpassing
some i(\oon outJets. Respondent maintains OI' e1' 8t)0 redemption centers
and in 196::; it distributed approximately ;.1:2 million copies of its cata-
logs. jIore than :3;'3 million ..

:\..

merican households 8,1\-e S&H stamps,
It is clear that respondent is widely engaged in interstate commerce

and that its acts and pmcti(' C's challenged in the compbint an' engaged
in "in comme1'ce.

On redemption, responc1enfs policy is to accept all the trading
stamps it. has issuedregill'clless of the length of time that. they han~
been ontstanding. and. so. there is no 'yay to determine with certain!"\'

~ , .' ,. 

the )e1'centn2' e of its stanms issued \rhich ,yillu1timateh- be returned.
Base(l on its past records , responc1rnt estimates thar D6 percent oJ all

1 'Yhile re~1)(tn(1eDt i;;: a significant factor in the trading: stl1mp bll;::jI1f'~S o,er much of tl,,?
rnitpc1 Stl1tp~. it doe;,: not dominate Pyen- marketing- I1rea, In California , for instancE',
the Blue Chip Company appal'entl~' ha::; a large p,ut of the ;;:1'a11111 1H1~iness,
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stamps issued by it will be redeemed and , accordingly, for more than
.J.IJ years it has kept its TInRneial records, filed its income tax returns
with Internal Heyenue Service, and maintaiiled a, liability account on
that basis. This percel).tage. figure is disputed by complaint counsel
'1'ho , refel'l'ing to ex J.:I:-:L point out that from the periocl1D14 tl~rough
196-4: , 1DG billion 8&1-1: stamps had not been redeemecL ,,-hich is about
14 percent of the 11:20 billion stamps issued in this period. In view of
the state of the. record on this subject , our finding is that the percentage
of unredeemed stamps cannot be determined 'lith certainty and that it
is probable the redemptions '1'ill fn 11 soll1e,yhere between 86 and D:, per-

cent of the total stamps issued.
ex ~144 (the. same as CX -:h-1U) is reproduced here\1'ith. It s11.O\\"S not

only the. 8&11 stamps issued , redeemed and Ulll'E'c1ec' med fro1l1 101-1-
19G-4:, but. graphically the grOlyth of rC'spondent's business in these
years , particularly its rapid grO'Yth in the years since IDt)J.

Other leading trading stamp companies in the business include Top
Yalue Enterprises, Inc., Gold Bond Stamp Company, E. F. i\LtC-

Donald Stamp Comp~UlY, King Korll Stamp Comp,l 11Y and t 112 Blue
Chip Company. The six largest companies in l!.W-1representec1 bet""i1'een

8:1 percent. and 88 percent of the industry.

..:-

~ great boom in the use of trnc1ing stamps began jn the food reLlil-
ing field about. l~); )(I , (See Chnrt--CX -14-1-reproducec1 belo\y. ) From

S & H STAMPS ISSUED, REDEEMED,

AND UNREDEEMED: 1914 - 1964
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that year to 1962 the share of retail grocery store sales made by stores
using trading stamps increased from 1 percent to 4 i percent (although
it later declined to 43 percent) and most of the increase iln-olved the
use of trading stamps by supermarket chains. Some of these food
chains established their own trading stamp companies e.g. Kroger
Co. is associated ,,-ith Top Value. In certain metropolitan markets the
stores which are dispensing trading stamps account for the major pro-
portion of the retail food business. Respondent, from 1950 to the time
of the hearings, increased its sales a thousand percent and deriyed
the maj ority of its revenue in the period from food stores-mainly
su permarkets.

The One-for-Ten Policy. ,Vhile the indiyidual charges in the com-
plaint will be separately considered below , the nature of the procBed-
ing asa ,,-hole should be. Impt in mind. The practices, to be sure , break
dmyn into separate acts which in themselves may be found to be vio-
lations of the la" as charged. Hmye'i- , to treat t,hese solely as sepa-
rate and nonrelated actions Yfould give a far too fragmented vimy 
the case. The. acts and practices charged concern t'iYO distinct restric-
tin' , or restraining policies of the respondent, and it is as to these
that ,,-e are here essentially concerned , "hether carried out alone or
in combination with others. These are (a) the policy of restricting
licensees in the dispensing of trading stamps to one stamp for each
la-cent purchase (dealt ,,-ith in Counts I and II), and (b) t,he policy
of curtailing the activities of trading stamp exchanges and otherwise
restricting the free transfer of trading stamps by collectors (cm-ered
by Count III of the complaint and treated separately below).

First~ our consideration will be given to the charges on the one-
for-ten policy under Counts I and II. Count I specifically alleges
that respondent has. by a~:reements and b~' its actions alone and
sometimes at the "behesF of other licensees. required its licensees not
to dispense more than one trading stamp for each ten cents ,,-orth
of g'oods or Ben-ices purchased. The effect of such polic~;, . it is charged
is to tamper ,,-ith the price structure leyels or mechanisms , or other-
wise. to interfere "\yith the. free play of market forces: to restrain
competition bet'iyeen retail merchants: to induce and put together
a combination among reJail merchants to limit competition among
them: to depriye consumers of additional trading stamps. and to
nnfairl~;, deprive retailers of the opportunity to make their own busi-

~ The lwaring examiner i"eemed to i"um Ull complaint couni"el'i" cai"e in the following
sentence:

Complaint counsel' s fire if' concentrntNl on two incidents of the hnsil1ei"s: the on0
stamp for 10 eents of purchase price requirement and the ref'triction 011 the use 
stamps after the licensee h;sues them to bis clistol1ler, " (Initial decision , p. 1144.
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ness decisions. Count II alleges that respondent and other named
trading stamp companies lla,-e conspired to restrain and eliminate
competition and that in furtherance thereof they hare engaged in
eertainacts and practices to fix the rate of the dispensing of stamps
by retailers. These alleged acts and practices include the adoption
of restrictive provisions in contracts, the enforcement 01' attempts
to enforce such provisions, and :attempts to induce and the. inducing
of licensees not to dispense more than one stamp for each ten cents
of purchases. The e:tfects on competition charged are the. same as
the. effects set forth in Count except for the additional allegation of
a restraint on competition among trading stamp companies.

Thus , Counts I and II deal generally ,,-ith alleged restraints on
retailers in connection "\yith the dispensing of extra or multiple stamps.
There are a number of nll'iations in the ways in which extra stamps
are given. For instance , there is ;;double stamping, :: which is the
dispensing of t"\yO trading stamps for each ten cents ,yorth of goods 01'

services; "bonus stamping,

:: ,,-

hich is the dispensing of extra stamps
in connection "ith the sale of a specified item: ;; institutional stamp-
ing: :' which is t, he issuing of extra stamps in connection with total
purchases exceeding a specified amount: and other forms of the giv-
ing of extra stamps. The term "multiple st11mping:: ,vill be used
herein to describe all forms of the dispensing of extra trading stamps

all dispensing other than the giving of one stamp for each ten-
cent purchase.

)lultiple stamping is clearly contrary to respondenfs policy: on
this there is no c1ispute.3 Each licensee expressly agrees in the licensing
document to issue only one stamp for each ten-cent purchase and not
to dispose of the S&.H stamps in any other manner. The record shO"\vs
vigorous enforcement of this policy by respondent , although neither
enforcement nor compliance have been completely even and uniform.
The examiner expressed the situation uS follo,vs:

3 In it~ anRwer respondent responds to chnrg'e;; as to itf; polic~- all l'estriC'tjn; lJ1ultipJe
stnmpil1g in pertinent part as folJinn; 

Denies encb and (',ery allegation contained in parngraph 7 of the complaint escf'pt
admits that for many year~ pa"t the practicE'. or polic~- of rl"'I)0\1(1('nt has been to el1t01'
illtO , place into effect. and earn" out license agreements with ,.nious retaij(~r;; which pro-
,i(le that one of respondent s stnmp:o: ,,- be issuecl to the retaiJer ;,: customer for each
full 10 cents ,,' ort11 of goods or sen-ices paid for b~- the customer , but for the full an(1
complete terms of said licensing agreements respo11(l('nt beg;,: lea\"e to refer to ClllT('nt and
13ar::t esampler:: of licensing ngreements upon the trial of this proceeding. Re;;:poudent furthel'
alleges that, notwithstanding the terms of r::nid licensing agreements , some of its licen;,:ees
ha,e from time to time and (10 todnr . issue ';free stamps,

" "

donble stamps. " and '; l!oll1H:
stamps" without 8pecial authorization or !wrmission fl'om re;,:pondent. Res!)ondent further
admits that it has from time to time f:ougbt to persuade licensees to refrain fl'om 8m'II
practices," (Answer, par. 7.
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HE'81,(;j1(lent'~ ul'g;ing 11a~ been effeeth-e in :':on1(:' (' a:,:f'S lInt not in others, * * 
As a IJrncrkal nwtter re~pon(1ent often lwrmits those lieensE'es competing \\"ith
other retailers , \\"110 issue f:'tall1ps of a riyal compnn;\ that permits multiple
si"amping. to meeet ~uch competition, 

::: :;: 

:;: Altllon i;'h there is :l great deal of
mnlrivlf stnmping." clonE' lJ~- S &: H li('en~,ees , it is and I1ns J)een tlle polleY' or S S:. 

to enlo:rce its conlrnct against multiple stnmping, (Citations omitted, (Initinl
dee-1:-:i 011 , II . 1125.

EJ:3e\\"heTe ~ the examiner fmmd that some :20 percent of respondent~
stamps are used in multiple stamping: (initial decision

, p. 

11-16).IT" TI Tr 

/" 

CJ .L lie 1':1. (cu' rnq 

., 

rcanUJ/(!i"8 n 0 GllI(' 011. toc rJne- toi'- en 0)('
rncler Counts I and II the examiner found ,-iolations (a) in the
enJol'ce:nent of the one- far-ten polic~' at the ;; behest~~ of competing
ret;lilers. and (b) in the joint itctions im-ohing respondent and com-
peting: ~tamp companies to seek a common adherence to the. one- for-
ten policy. He did not find a violation under Count I collceTning
respondent s actjon8~ other than the behest situntions , inyoh-ing its
agreements and relationships with its dealers. Both parties haye. ap-
pealed from his decision on these counts to the extent that it is a(herse
to their l'espe.cti,-e. positions.

The 2x::11nin('r. in his findings on the anticompetiti,-e effects of the
one- far-ten policy, did not, in all connections, clearl~- distinguish
beh'leelj respondenfs actions as charged under Count I and those
taken in combination \Tith other trading- stamp companies. Further
he did not expressly eliminate respondent's Count I actions from
his fincbngs on such effects. lIe found the o11!:,- for- ten polie~~ anticom-
petitiyp in its eft1ects on: (a) the price structure ~ (b) retailer competi-
tion. C:') the, pl1l'C'hasing public. (d) the freedom of the retailer , flnd
(0) tl'ading stamp companies (initial decision. Pl'. 11-11-4:2). Specifi-
cnl1~- ~ 11e held that stamps are a cash discount anet thlls that a restric-
tion on the- iSSWlllCC' of stamps results in a ;;Jmsilless l' l:'striction ~ on the
cash cb:;cOlmt: that from the point of yi('\\- of the CO.11811111('1' the stamps
are p,':i:t of the. package of rights he is C'ntitled to recei,-e for his 1'nr-
ch;lse, ~)li\:' e. and an~- restriction on the number he receiYe8 pi' O tanto.
has ;111 e1t1ect in the nature of a partial price restriction: and that the
imp;lC't of respondent's practices is significanL particll1arl~- in the food
l'C't;lilin~' field ,,- here price and (Flality competition has declined. lIe
also fcj": lnd~ from e,-idence ,yhich he, stated establishes that price
competition is one of the competiti,-e responses to the original issuancE'
of ::;Ll;-nps , that the restriction:-; on the number of sLlmps to be i:::sued
may ,1yfect in some mea~Ul'e price behil.yiol'. IInl- ing: Jound such t1nti-
compAitixe effects from respondent s engaginp: in the one- fol'- ten ))01-

i('~- , J;e "ilPI-el'thc:le:3s dismissed the c0l11plaint ns to most of responc1ent~
Cnunt 1 actions cl11d found violations only in the collspil':ltorial sitlla-
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tions inl'olying other trading shImp companies and the so-called " be-

hest:: instances.
The hearing: examiner s dismissal as to the aforesaid alleQ'ations

~ . 

,vas based on his reasoning that respondent's one- for-ten policy ,vas
necessa:ry to define the seryice oft'ered. I-Ie held that. ,vithont snell a
restricti- e. policy respondent conldnot state the cost of the "promo-
tional 8ystem

~~ 

to the retailer; there could be no systenl of franchising
a family of noncompetiti,-e merchants: and licensees ' customers ,yonld
Hot kll'c\Y ",hat the acln~rtising of S 8: 1-1 stamps means (initial deei-
sion

p. 

J.12(;). Else,yherC' , the hen ring examiner observed that re-
spondent. sel1s its Ben- ice as a means of bringing customers into the
licensee s store and that to permit n licensee to issue stamps at will
and to redeem stamps from a person other tlwn the licensee s customers
,YOU 1cl c:tll upon respondent to reform its contract andremO\'e the yery
incentive for the cn:~tomer to go to the licensee s store. This, accord-
ing to t he examiner , would be " c1etrimenta 1 to respondent's legitimate
business intere~t in nresen- illL1" its )l'omotional s('heme~~ (initial deci-

-'- 

sion

~ p. 

11-4:7) . 1 JIe concluded thnt, the limitations on the number 

stamps to be issued and restrictions on their subsequent use are renson-
able prm~isi()ns delimiting the obligations that respondent undertakes
by its COl1rrnC'ts and consequently are not unreasonable restraints under
the Shel'!nan Act nor unfnir acts and practices under the Federal Trade
Commission Act (initial decision, p. 1147).~ ,Ye construe the
eXam1nel"s holding on this issue as. in effect, a conclusion that ,yhether
or not the one- far-ten policy constitutes an undue restriction or re-
:::traint on trade. it ,,"as sayed from antitrust strictures because re-

spondem, had n ~:()und business reason or moti H' for its actions/' In
this he erred. Such is not the rule under the Shennan Act. and so
clearly, it is not undl'1' the Fec1erill Trade Commission Act , which is
broader in its s,,-eep. -\s stntec1 in 7Jnittd State,

,; 

v. no7d, Schlcinii
' "c,~, T-'- C I")r;o~ 

(l' .. ')l,;:i ..... .,:). 00D . ../) I

. ,

Our iJ1Cjl1in- is 'IYlletl1t'1'. :1ss11111ing: Jlonpl'ec1i1tol' \- 11loj"jyes anc1 1l1lsilleSS pur-

l;n;.:\'

", 

:.in1 t1H' iJH"t'l1tin' fJf profit nml yo1111l1p ("on;.:i(lpl'atjIIJ!s tlH:' effect upon
C'(l11l1IetibIJl in thp m:nJ.;:t't111;l1:t' i;.: subshllltin1J:- nll'1- el'~t' , TIlt' prolJJotiun of self-
il1tt'l' ('~:t: ;1 :II))e (lIIP;': ni'!t jnYfJ).;p tIlt' rule lif l'l-'n;.:on to i1llmJ1ni;r,e ()tllel'\yi~e il;eg:nl

'l1(luct. It (nll~- if tl1t' ClllHlllC"t is lJ(Jt unlnwfnl in it;.: iml"l.C't in tllt' 1l1nl'l\et-

J TIt(' i'x:imilJi"l', pn I';\ ;' 1127 (If hi,; il1Hin1 11('cj"io!1, fu1'tJ)I. '1' f,:'lJrl() r1l;1t HI'" p1'.-",j;,:ifln;,:

ill the lic(1i~in~ n ~Tf'('111t~!1j' ,; l'p1ating 1'" tlw 1111mh0l' nf "tnnlp;,: i""u0d " :11'1" :\11 ("""'lnial
(1dilliri~m of the ';f'l'yi(' " otflre(1, ;'Ire 110t. n11 1l1H'e;1"OnalJ1e l'e,;tl'niut of t1':Hli' i11 111e ll11i(Ju,'

ci1'cun:~:tanc'p;; of tbb i11dll"fI',\'. a11r) (1011111- COl1,;tit11t(' pricr' fixing'
f, ' he qi:,.-tion nf rE';;pc'l1d'~Jlt';,: re;,:t.rictinn,; 011 t1w ;;lli)sPCjueni' 11;,:e of trn()ing q:1m!)~, "111'11

:\;,: b~- trac1i:~g !':tarnp exchang' c',; , will be ,;f'pnrnte1~- (:0118i'101'1'(\ 111'10\"
G _\111)011:/11 thf' px,nnin(' r, (111 P;l""p 1127 of hi" illitLll decision. fn11nl1 that th..' Qni:ll'

di."JWD;:ing rei'nietioll '\"a;,: not :111 11111'l'a8011al,1e 1'(,,;tl';1i 11 t, he ,;('('mer) hI (:'1'(11111(1 tl1h fi11,lin2:

(.n hi;,: ho1(!jr..~of a f'c""'ll bl1~i11ei';; 1"I11'po,;('.
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place 01' if the self-interest coincides with the statutory concern \yith the pres-
ernl tion and promotion of competition tha t. prot-ectioll is nellieyell. 

'" '" ,;, 

(111.
at 87i).

Clearlv the hearing' examiner should haxe looked at more than the

.' '--

business purpose. tIe should have \yeighe.d respondent's individual
conduct in the light of the facts, if any, bearing on the, impairment
of competition. ~\IoreO\- , \"e believe that the examiner erred in failing
to recog11ize that the anticolllpetitive effects \"hich he found resulted
from respondent's yarious agreements and acts as charged in Count I
as \ye11 as its actions jointly \"ith other trading stamp firms.

Contentions oj the Parties on the Le~f((lity oj the One.-fol' Ten
Po,7.;cy. On their appeal to the Commission complaint counsel do
not rely on the pel' se approach. At pages -:1:0--11 of their a ppenl brief
they state that they put aside the argument that the practice is i11egal
pei' se- to be- condemned simply on the basis of the contract itseH-
nnd assert that they rely on the record shO\ying of the eRects of the
restraint on competition. Their contentions on injury in general are
that multiple stamping is an important competitive tool and that
resDondenfs restriction can result in harm to local retailers \yho ma v
lose business to competitors because of it; thnt in the marketplace,
the effect of the restriction on the dispensing of stamps is similar to
that resulting-from resale price maintenance: and that the prevention
of multiple stamping eliminates a spur to price competition : pnrtic-
ularly in the food retailing field , \"hich , they assert , is characterized
by sluggish and oligopolistic competition.

Rfspondent s position on the leg,llity of its one- for-ten policy (aside
from its arguments ns to the sufficiency of the evidence relating to the
conspiracy allegations) is that the practice must be tested under the
rule of reason. As respondent phrases it ~ the question is: " ,Vas the
provision adopted 'with the legitimate purpose of reasonably for-

,,-

arding personal interest and developing trade : or \"as it entered

into ' with the intent to do wrong to the general ptlblic and to' limit the
right of individuals, thus restraining the free f!m" of commerce '

~~ . . 

, regardless of its purpose: does the. one for ten ha H', the effect
of unreasonably restraining trade F (Responc1enfs ans\"ering brief
p. 1:3. ) Respondent, to support its position , cites 8tandm'd on Ou, of

VCI. C l ei'sey 

y. 

United States 221 U. S. 1 (1910) ; and Times Picayune

Publishing Company 

y. 

l/nited States :3-:1:5 U~S. 594 (1953): flnd
n~serts that nnder the criteria in these cases its one- for- ten restriction
is not unln\"fu1. These contentions ",ill be. disposed of in subsequent

va ragraphs.
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On the merits respondent first claims the record ren~als the reasons
and the cil'cnl1lstances surrounding the use of the, one- far- ten provision
and demonstrates it '"ns adopted for the legitimate business purpose
of pl'()"\,-iding ~tn effecti,-e trading stamp system. It makes the following
points in this connection: (1) that respondent had to select a. rate of
i:)Sllf111Ce ,yhich ,you1cl both nttract cllstomers and yet be 10\\ enough
to 1110.1I:e the pnnonng'e profitable to a. licensee, (2) that respondent
l);lcl to conmmniC'ate, to licensees the basis upon which its stamps ,yere
is, :necl so that the licensee could budget its costs , (3) that respondent
1lpc' ckcl a uniform rnte of issnance so that the nublie 'yolllcl k1lOl, Iyha t

...

to c'xpect at a retail store exhibiting an S~(':fI sign , and (4) that
l'e:- ponclellt sought to ftyoic1 asserteel injury to members 6f groups of
hce, ilsecs IThere the attractiyeness of the stamps 'YOl1ld supposedly
be 1'2(lueed if OlW or n. c:roup clispensec1more than one for ten. In its
argument 011 the one- for-tcn restriction respondent does not. contend
(a:~ jt does with regard to its policy of sllppressing the redemption
of its trading :3tamps) that such a restriction is an element essential
to the snccess of the S&l-I system; rather. respondent argues on1y-
,lS \ye understand its position-that it had a good , sound business pur-
pose. for doing so. 11esponc1ent, in other Iyords, takes its stand here
on the g.-oDdness of its motin:'s-not. bnsiness necessity.' As ,ye, ha H' just
.indieated, hOlye,-el'. assumil1~ ' llon )rednton' motiyes and ynlic1 busi-

, '

JH' . Imrpo~:es , our inquiry cannot stop there: lye need to look further
;\ t cnmpebti'-e eilects.

Hesponclentalso argues as to the one-for-tpn restriction that com-
p1aint coullsellwye. pl'OI-edno actual anticompetitiye. eilccts , nor that
the restriction must necessarily result in such effects, On this , l'espond-
Ht HyerS it is not enouf!:h tlInt the restriction mig'ht or could lWY8

an(icompetiti':e effects: it asserts the rule is the showing must be that.
the restraint must necessarily result in such e:fI'ects. For this proposi-
tion rpspondent relies on Jlaple Flool'lng Jl(fiiuf((('hu' Ci'3 ..: '1.'i8Ji. 

~. .

"1 .-o ....r""

~' ~

r..'., 

(\"

111 eOi'\ (fJ:s. :::ob ':I ...h);J ./~;)

The Federal Tl'(ule ColiIJJit8xio/i Af't Iind Ih Ajiji7iodioil /0 /lie

/-)

"lltt/(,(8 

..:

71e Cjcd. The trading stamp hnsilless concel'ns ;1 trip:utite.
a nnngen-!(\nt i11"'."o1\-l119-' (a) tJJe ~:ft1m p ('ompan~' issning the st:l1nps
(1)) the dispensing l'c'tailC'r , and (c) the C'ol1ectol' of the st"amps, Cases

r1' r\ "'011 "h:: "I"'" f1'r~( lr"" c;n :;R

""~ "'~ 

tllD. "' 1tl 111

, " .!'

L"'.

(.'\. ~~\..'

L'CLL l1.(\. L ".

'~'--' (\' - \.. \..,-

.l.ll' npel:ty l'ights or pnl'ti'.'ipflnt~~ in the scheme and in n~so1 \- ing these

j'~l!(,8 :'::0111(' of the COlll' l"S hnn\ 1'11!ec1 n:~ to the Jl:ltl1l'e of trading stamps.

;' H('8;:OO1!(::~JIt".-.: po,-.:Hhm (lD t11e OJlp-j\'l'- j"pn 1'1-';'trieti"1I COJ1Tl'n~t;,: 'with , n!lll nppnl'ently

,1;1'(",1'" J'l'um. the I'xnmin!'l";': J\tI111iDi!, ",hidl h tn tll(, !.'1r,'ct j";1:1t th,' Jlulky J:.; '" :lii ('""el1tin1
/1t'jiJiitiulJ 

"j' 

tJH' ;,;pl'yi(' I: ofJ:"t'i"t'(1. " i IuiiLiJ !.1"ei"iol1, 1'. 1J ~:I,
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In8peh' Y and H'utchi!Jiso' i/. Co. v. Hed.zbei'g~ ()O ..:-\..tl. aG8 (C. Cll, N.
IDO;3). for instance, the court stated: " The thin2' of '" aJue Iyhieh the,

, " 

coJJector pays for and acquires and has a right to tr,1llsfer is not the
piece of paper and the ink thereon Iyhich constitute physic-alJy the
trading: stamp, but the absolute property right Iyhich the stamp
represents and e\'idences , which counsel for the complainant accurately
refers to as n chose actioll, ld. :370. The CO11l't further oLsen"eel
that ;'The trading stamp scheme is complex , and is basedupoll a. Luge
DUlnDer of legal and equitable principles re1atillg~ to the, law of per-
sonal property, the law' of contracts , the, li1\Y of estoppel. TIE' scheme
11a5 been adjllstec11Yith care. so as to gain the full aell-antage of the

binding force of these princi pIes of jurisprudence

. . . .

(I d, nt. J 7:1. );0

1-rere, in considering the application of the Fec1eml Trncle Com-
mission Act , the Commission s purpose , Iyhatel"el' the. rights and
CJbligatiolls of the participants to the scheme and others may be, is

simply to determine , in light of the public interest , whethE'l' or Hot
the practices as alleged are. unfair ,yithin the, meaning of Section 
of such ~\.ct. Iyhich states in pnrt: ;;l~llfail' methods of competition
in commerce ~ Hndllnf,1.ir or deceptiye net::: 01' practices in CO!ninerCe
are hereby declared unla I"\fuJ." It can be stated at t he outset t h,:t- the

l1nfair ~ Jlwthocls. ilCts and practices refel'l'ed to Hl'f not limited to
yioJatiolls of the Sherman ~\.ct. as l'esponc1enfs arglllnent appears to
811 g:est, See F('deNrl Ti'ade C' ommi8sion Cement liist;tufe, :j:jB T'T

GS:-L 604: (104:8), The lTnite(l States Supreme Court has expressed its
"ielYs on the scope of Section ;3 of the Federal Trade Commission Act
a number of tiJ11t's in recent cases~ and there js no doubt whntsoeyer
as to the bl'oaclrench of this L1w. In Atlantic He/i'niiig Co. Fer!I"' ((Z

T i'l/di' (iommi88ioil. :381 li S. :357 , ~167 (1966), the Court stated:
In a broad (leh'gation of pcnypr it (See:tion 5, Fec1ernl Trac1e ('ommi:",;.;i'm .:\.C'tJ

l"mrHH'IE' rS the C(Jl11mi~~ion, in the tin::t in~tanee, to c1etc'rll1iw" ,yhetJwl' n ml:'tl~od
(If competitiuJ1 (II' tl1e net or prndiec complained of b unfnil'. Tlw C(Jl1gTP~:'= jntl\J1-
ticilwll~" left c1E'yeJopment of the term " unfair" to the C\)mllli~:,=illn rnthel' tJwn
attempting" to (Jenne "the mnn~" nnc1 Y11l'iable unfair l)l'acticf~~ \yhieh Vl'eynil ill
commerce,

Later. in the Bt'oil' hot' case, the SulH'Cme Court re;dfirmed this
position and held that the Commission hilS brond pOlyers to declare
trade practices unfair and that ;' (tJhis brond po\yer of the Cornmi~sion

S In the IIel't, bcr.9 ca~e the court also stated that '; ::\Ien who (leyi;.:e noy,.,) ;. (.'110'1)1,';': 111'
transacting business in order to make mone~" cannot haye the courts create IhWE'1 rl11r~ of
);l\Y for rllt' j)rotf'ctioll of ~11('h ~ehpml';':. (GO )" t1. ::1"j":~) ~I"'. in addition, SjJfl'l',I1 ,
Hutcl/iuson Co, Jlcclwuics.' Clotliinfl Co., 1:'):) Fed. S~::~ (('. D. E, !. 1904 1: SPCiT,I! 
Hutcl/illSOil CO. HcI'U:lJeI'9, 60 -HI. :::GS (C,Cl1. :\. ,J. HH);j) ; nnd HllIlcr Y. SPCI'I'!I lIntel/iI/-
son COil/pallY. Okln. -nO P, 2d 859 (1965).
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js particularly ",ell e~tablished ,,-ith regard to trade practices "which
conflict with the basic policies of the Sherman and Chlyton ~-\.cts on'n
though such pl'il.ctiees may not actually I.:iolate these lal.c.';

~~ 

(Em-
phasis supplied. Fedei'al Ti' (lde Commis8ion Y. Thou' n Shoe Co.. :18-:1:

1:.: :3. 31(j~ :3:21 (10(;G). In both the Atlantic and the Bt'ou' C,lses the.

Court. clearly indicated that the CommissiOlL in applying Section 

",ns not bound to the criteria of the antitrust )a "'s. For instance , in
Atlantic Rejini'Jig it stated in part:
-\8 our Ca~f'8 h(o1c1. all that is llE'('t'ssan- in ~ ;:, pl'nepec1ings to finc1 fI yioL1ti(\Jj is to
discover conduct that " runs ('ounter to the public policy declared in the" Act. ,

. .

Bnt thi~~ is of necE':"sity, and \\"ns intenc1t'cl to be, a :"tanc1an1 to which thl" C\'ll1l1Ii:,,-

sjon would giYE' sub:"tnncE'. III (luing so, its nse 11S 11 guidelillE' of rt'cognizpc1 yjoln-
ti')!1:'; of 111(' antitrust In\'\:,; '\'\"11:" . \\"e belit'H-' , entil'el~- 11ppropri:He. It has h'2E'n luJ1

~~'

recognized thM there fire mflny unfair methods of ('ompetition that do not
U8gI/IJ/C tllc ji, oj)ortirJIi8 of ulltitI'1I8tC;OZr:/tiOI/8, (Ell1pl1n:"is suppliec1. ) /3.":;1 C8,
'3130, )

The position of the Court on this question is perhups E'yen morc
explicitly set out in Bi' OWil. 

,,-

here it states tlwt rho Commi:::Slnn. in
declaring the franchise program to be unfair~ did not IJ;\ H' fi\ pron'
that its efIeet " mny be to sl1bstantiall~' Jessen competition 01' telhl 
(Teate a mol1Gpol:r:~ (\:3 ",oulcl be rE'Cjuirecll1nder ~ecti()n ::j or the ClilY-
ton Act. The ren~:on , the Court sai(l ~ is that the ('C)1l11ll1s::;jon ha~ t1)l'

power , under Section ;\ to illTe:3r trade rE.istraint::: in their incjpiC'IJcy
",ithout proof th;"\i" they n11101mt to an outright yjoLltiol1 of Section
~3 of the Clayton .Act 01' other prO\- i8iol1::: of the antirrnsf In iY~: See a l~o

the recent decision in L!u'/(/, B,' othl/ " and ('On/ii/lilY: Inc. Fcdc/'It/
Ti'flde Commi. ,;s2on. 380 F.:2d 8-:1:7 (3d Cir, 1!JG8).

Thus , it is clear that t he Commissioll ~ in detpl'111ining hen' 1yhet IJl'
01' not. the pr,wrices challenged in the complaint ,ue ullfnil' : may find
n. violation of the. Act ,yit hout i1 showing of such anticompetiti H' ef-
fects as ,youJcl be required under the antitrust hnys. r-Imyeyer , 'H' ,,- ill
by no mean:) apply a mechanical appJicntioll of the la,y to the f,lclS,
As in the. Atlant/c Refi' /Iin,q ca:::e. supra. ,ye belie\-e it is de::irabJe to
look at all the facts of record to determine if competiti,-e acti,.-ity has
been or may be impaired, In this conncction. 'ye reject respondenfs
contention that ,ye must U8e the criteria of t he Sherman ..:-\..ct set. forth
in the. cases they haye cited and aboye referred to in order to find a
practice. to be. nnbir. Respondent's. reJiance en Jl'()i7e F7ooi;ing~ S/ljii'il.
and other cases achertec1 to. is misplace(1. These an in\-o)ye ruling's
l1nderthe Sherman ~\.ct ,yJlich are not controlling in a Federal Trade
Commission .Act proceeding, ,Ye. ",ill look to comparable statnte, ~ if

any, for guidance, but not as to establishing essential criteria fm: 
finding of a yiolation of the practices here challengec1.
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Competitive Elf' eels of the 0 ne-foJ'- en Pi'(lctice. Respondent is
,yic1elv enQ'a~red in interstate commerce and the. commerce in,-oh"ec1

.., 

'- L.

is substantial. The. broad scope. of the use of trading stamps has al-
reach been mentioned. Thirty- the million American households saye

,. 

trading' stamps. Respondent alone Jicenses approximately 5;5 000 retail
businesses

, ,,-

hich distribute 5&1-1 stamps to over TO,(JOn retail outlets
throughout. the. rnited States. Responc1enfs g'l'OS2 annual receipts
alone are oyer $300 million. Respondenfs 1'2strictiye policies chnl-
lengecl in this complaint affect a large part of snell commer~'

The impact of the use or trading stamps is particnlarJy marked in
the retail food business , ",here from 195() to 1D():2 the share of retail
grocery sales made. by stores using trading stamps increased il'om 
to -4: 7 percent. In many metropolitan areas stnmp-di~pensillg super-
markets account for a major portion of the retail food hFinE'ss in such
areas. Furthermore , the stamp-dispensing retnilers include all the top-
most snpernlnrket chains in the rnitec1 States (though they all 
not. use. stamps in e'-er~' market in which they do business), n,unely,

. .

Atla.ntie & Paeitie Tea Co" Safe\yay, Kroger Co. Xational Tea

Lobla\y , Colonial, e\yel. ,Yinn Dixie

, ~

\..cme , Allied, Gnmc1 rnion
and First K ational. Food stores using trading stmnps embraced ~:
percent of all food retailing in the rnited States in 1DG..

The use of trading stamps proyides a form or means or competiti '-
ri' \alry at the retaillen:J.f' The scope of their use and influence in retail
marketing' is Clefll' from the facts stated in the p,u'a~2TaFhs abo,'

('.

Other factors atrecting retail competition include price , attractiyeness
of store, conyenience of location, parking lots , selections and \'f1.riety
of ::tock and like considerations. .. dc1itional1y, in promoting goods

continuity plnns are wielely used encycJopedias- , 1'01ume at a
time: gnlllPs , such as a \'a l'iation on Bingo and the like. Trading stamps
or a 11 of these , are in a special class because. of their 'i'C'l' satility and
price- like nature and , at least under certain conditions , may rank next
to price in importance.

TI' acling stamps affect price. beha ,' ior. The examiner follnd , as heJ:e-

tafore mentioned , that price-cutting ,yas onE' or the competiti\'e 1'

('-

spollses to the original issuance of stnmps: that a l'e:~triction on the
gi\'ing' or stamps may aHect the prices of the competitor a-f the. stamp-
issuing retailer flnd tIms the price oilers in the market: and that , ac-

f' He;:poIHlent \yitne;:;; Dr. Bp.!'111 te;:t:fied to the ef"c'd that not nll C11;;tO11H.'I',.; :ll'e

;;imiL1l'1y atrracte(1 by the dhpen"ing of nac1in;;:' ;:tamp;:. "' f'. see no particular 1'rk\- ;1I1(:C'

110\\""('\""(' , in the Llet that t1'al1il1~' ::'ramps may not exen nn eqnal 1'1111 on all CU"tO1l1'-'J'::'.

It h "11tTIC"ient, \\' ," iwlie\'e, that. a large ma:iorin' of AnH'ricnn hon"l'llOh:h:, n,:; illdic:l!c(l
abo\' , ::,ayE' trnllil1il' ,:;tnll1p;: ;\:1(1 to "",me extent wold th('i1' "IJol1pilJ;; (ll'chjon,.; on tlw l.la"i:,;

(If the- ,,",-aiJabil.ity of ,,\1("11 stamp,.;.
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cordingly, the restrictions on the number of stamps to be issued may
affect, in some measure, price behavior (initial decision, p. 1141).
Dr. Phillips, respondenfs witness, testified that at least at one time
during the period of the adoption of trading stamps by their competi-
tors , Safe\vay and Atla.ntic & Pclcific Tea Company reacted by reduc-
ing prices. Other eyidence in the record , including the testimony of
reta.ilers, clearly brings out the fact that an eft'eetive response to the
issuing of trading stamps is the lo\vering of prices. As as example , the

manager of ,Yo T. Grant Company store in Chelmsford , I\Iassachu-
setts, testified that he ran sales and cut prices to meet the competition
of double stamps. Other instances are documented in the record. Con-
sequently, \ve find that trading stamps have an effect upon price be-
havior and that in vie", of the uniyersality and \videspread use of
trading-stamps this effect "as and is substantial.

In the retail food industrv there is evidence that historicallv. 

,. ~. ;

price competition intensifies, the use of promotions and other forms
of nonprice competition decreases, and vice versa. RXs 24 (a) - (0) ,
\yhic.h include certain testimony of ,Yillard F. )Ieuller, Director of the
Bureau of Economies, Federal Trade Commission , before the National
Commission on Food :Marketing ()Iay 5 , 1965), convey this idea. ,Ve
quote in pertinent paTt frOll1 such testimony:

:~ * \Yriting in T::\EC :.\lonograph 30 , A. C. Hoffman , now a yice president of
Kraft Foods , concluded:

During their period of rapid expansion , the chains almost without exception
had. an aggressiye price policy calculated to bring new customers into their
stOrE'S and expand their business. But close obseryers \yere able to note la te in
the decade of the 1920's that the chains were placing less emphasis on the price
appeal and \,"ere giving less attention than formerly to methods for reducing
retail costs. Competition had begun to take the form of institutional advertising
anclmore elegant store buildings and equipment.

The introduction of the supermarket by independent retailers in the early
1930' s reyersed for nearly two decades the trend obseryed by Hoffman. Price
cDmpetition \yas intensified * 

* *::: ::: 

::: By the early 19::',0' s the 4 or 8 largest retnilel's in most cities accounted
for well over half of all gro~ery-store sales. This oligopolistic market setting
encouraged large retailers to deemphasize price competition , which had proyed
so effectiye with smaller stores. They turned increasingly to nonprice rivalry.
:l\lany turned to trading stamps. Some placed increasing emphasis on advertising
and other promotion techniques. And nearly all turned to more modern, fancier
supermarkets, in-store facilities and parking lots as a way of attracting custom-
ers. * '" '" (RX 24 (l) - ( ill 

) , )

Dr. Stewart Lee ~ testif:,-ing for complaint counsel , referred to the
shift, from price to stamp c.ompetitioll as follows:

Another important aspect, and this is one of the areas that di.sturbs me yery
much both as an economist and particularly as one whose area of special inter-

418-345-- 7 ~---- 75
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est is consumer economiC's and consumer welfare, and that is in the last decade
we have tended to see somen-hat of a diminution of price competition , par-
ticularly in food sales.

1\ow, if you have a diminution in price competition in food sales , then the
competition needs other competitive devices to bring in and there is no question

they have brought in trading stamps. So the type of competition has been shift-
ing from price competition to trading stamp competion. (Tr. 40;33.

Thus , it can be seen that price competition and stamp competition
are importantly related in the marketplace. ~Ioreover, it is clear that
there is an intermingling in the t,yO forms of competition and that
stamp competition may, in some c.ircumstances, substitute for price
competition at the retail level

The versatility and importance of trading stamps as a competitive
factor is demonstrated by the number of ,,-ays in whieh they can 
use,d as a sales incentive. Dr. Lee, on this subject, testified in part:
Price competition has a great degree of flexibilit,\ in its use. You can move in
quickly. You can adjust prices, you can adjust pric~es in different ways as was
testified to. Trading stamps could be used and have been used very closely with
the degree of flexibility, with multiple stamping of various types 011 certnill
items, and this is one of the very important aspects of it. (Tr. 4052-G3.

Dr. Beem testified that it is easier to estabJish a specific value for the
trading stamp than it is for many other kinds of nonprice competition
and "that in that sense the trading stamp is , you might say, price- like
(Tr. 6057).10 :Multiple stamps (ineluding double, bonus or institu-
tional) have been used in various \\ays as a competitive device. They
ha VB been used to sell specific. products , to increase store traffic, to pro-
mote store openings , to meet the store openings of competitors, to shift
patronage from regular "shopping days~' to another day, and to over-
come impediments like poor loeation and special merehandisingproblems. 

This reeord also shmys that in addition to lowering prices a retailer
response to a competitor s introduction of stamps may be the use of
trading stamps, including the issuance of multiple stamps. The situa-

10 Dr. Beem also agreed with the folJowing question , which was taken from his writing;; :
By :\11'. Stern:
Q. A way in which trading stamps has has (sic) helped to make competition more

effecti"e is by offering another dimension in which competition can be expressed. Ti1t:I'P..

are many in:::tnnces, for example, in which market structures make effective pI'ite
competition unJikely. To make a price concession feasible, a seller must secure enou~h
additional sales to offset the lon-er profit per unit of sales. When there are only a IPW
sellers in a market, and ",here costs among competing sellers is comparable. pril'(~
reductions are subject to rapid neutraJization through imitation. In these frequpntl,v
occuring situations trading stnmps offer a feasible n-a~- to make a price-like conce,;,.:j()\l
becauf::e they cannot ensily or immediately be offset by imitation.

Kow. I nf::k you if you H CTee with thnt !':tatement?
A. I not only agree with it, but I wrote it. " ITr. 6435.
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tion which developed in Denver in 1953 , covered in more detail in the
conspiracy discussion to follo'

\\"

, is a classic example of the use of
multiple stamps to meet stamp competition. In that instance the use
of trading stamps had been met by competitors by the dispensing of
double , and , in turn , triple stamps , and even quadruple stamps. This
competition in the dispensing of multiple stamps finally reached the
point where the various stamp companies ope-rating in the market
entered into an agreement that they would adhere to a policy of dis-
pensing only one for ten.

The importance of stamp competition possibly is in no \vay better
shown than by the evidence of complaints from licensees against other
competing licensees on the use of double. stamps. Such evidence demon-
strates not only the existence of trading stamp competition but that
such a form of competition is effective. Appendix A of the initial
decision , incorporated into the Commission s finding' , contains a list-
ing of various instances documented in the file of complaints from
licensees as to such multiple stamp competition.

An example is a situation ,,~hich developed in Bristol , Connecticut
in 1958. In that year three food stores-~lotfs ,Yashington Superette
and Petit's-all dispensed 8&1-1 stamps in their Bristol , Connecticut
outlets. Petit's and ,Yashington Superette began offering double S&H
stamps. :Mott's demanded that respondent stop such practice. There
followed a series of efforts by respondent to eliminate the double
stamping. This induded submitting to ,Yashington Superette and
Petit' s an advertisement to be run jointly, stating that double S&H
stamps would not be gi,-en by those stores , athough it is not clear
that such an advertisement \vas published. The efforts on the part 

respondent to stop this multiple stamping were unsuccessful in the
beginning, and apparently it \vas only after a period of time and a
number of contacts by the respondent that the retailers discontinued
the practice. As to this and other similar situations disclosed in the
record , the shO\ving of the tenacity with ,,-hich such retailers stick to
and continue double stamping suggests the effectiveness of this form
of competition.

Hespondent's O\vn policy leaves no doubt as to the potency of
stamp competition. In enforcing its one- far-ten restriction respondent
does not require licensees competing with multiple stamping retailers
licensed by other companies to discontinue the dispensing of muHiple
stamps. Hespondent's vice president , Frank Hossi , testified in part
as follows as to its policy:

. . . 

And ,,-hen it ri\"1l1 trading." !":tamp cnmpan~- lWl'mits its jiCPll.;:PPS tn 11';:0

multiple ~tamps , for us to (lell~- Ollr merchants tIle right to is~m' multiple stnm11s
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\vould put him at a considerable disadvantage. And so

, ,,-

hether we like it or not,
we har-e got to go along with it because the competitive situation is suet that
we must do this to protect our interest and that of our licensees. (Tr. 4986-87.

The retention of this power by the respondent-the pmver to decide
which retailer will use a certain competitive tool and which will not-
cogently reveals the inherent evil in the restraint imposed.

The. testimony of retailers further shOlYS the impact of trading
stamps on competition at this level. David J avitch, president of

Carlisle Food and Giant Foods , Inc. , Carlisle , Pennsylvania , testified
that the advertised prices of his stores in ~Iec.hanicsburg "Were 10,,-e1'

than the pric.es of his stores in Carlisle to overcome the double-stamp
sitnation occlll'l'ing in the former area. I-Ien1'Y Yandevoort~ opel'ator

of Van s Food ~Iarket in Pella , Io"a , testified that he used multiple
stamps to combat competition in his area. lIe further testified that

,,-

hen Y an s Food ~Iarket in Pel1a ,vas required to give up double
stamps , the store lost business. Samuel P. Alterman , executiye vice
president of Alterman Foods , Atlanta , Georgia , testified that one of
his competitors started double stamping and that in his opinion this
was partly in response to his own price c.utting. He stated: ",V ell , we

,,"erE' fighting for existence. ,Ve were fighting with prices. (Tl'.

6086-87. ) Bernard ,Veinc1ruch , who ,,"as connected ,vith Eagle Stores
of Rock Island , Illinois, asserted in his testimony that in December
1961 Park~s Discount Department Store and Discount Food Store
completely demoralized the entire marketing area ,vith price cutting
rmd that Eagle ~Iarkets had decided to try double stamps to see if
they could generate enough volume, rather than resort to "drastic
price cutting." (Tr. 7007. ) These are examples , among others, of the
testimony of retailers as to the competitive effects of multiple
stam ping in the retailing of food.

It is also apparent from gl'oC'er~- store a(lyertisements included in
the rec.ord that the use of trading stamps rivals price itseH as an in-
ducement. to patronage. In many of the achertisements the assertions
as to price and the offering as to trading stamps appear to be gin'll
about equal prominence (some examples are CXs 69- ~ 106. 107. 126-
27, and others). :Many of these advertisements offer extra or bonus
trading stamps on the purcha~e of speeific. items therein listed.

Respondenfs own a cll-erti sement , which a.ppeared in such publica-
tions as Business 1Veelc : The New York Tinw8 and others , possibly
summarizes the impact of trading stamps upon competition in food
retailing as well as any other single item of evidence. It states in part:
",Vhen a leadinQ' research orQ'anization recently made a national sur-
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ve.y nmon~' the manaQ"ers of 541 Sll Jermarkets that. do not .!rive stamps

'- '-- '-'

they found that ll1ore than half of them (51.5%) had reduced prices
to compete with stamps. :' The article conc.luded: "'" '" '" it seems we
need more and more competitiye forces : like trading stamps, in the
marketpla. " (CX 196).

In holding here as we do , that trading stamps are in themselves a
c.olllpetitiyc force. or factor, it is unnecessary to make a conclusive
deternllnation, as complaint counsel appear to urge, that trading
stamps are, in effect , a discount from price. X evertheless , we believe
that SDme comment on this particular phase of the matter is justified
because the competitive significance of trading stamps is traceable at.

lecbt in part. to its priee-like behavior. Trading stamps , of course, are
in one sense only an incident to the sale transaction and , in this respect
something like a cash discount. The price of the article on which the
stamps are given can fluctuate independently of the stamps and to
the extent stamps are a. discount from price , it is a discount only from
the otherwise established price of the article.

In this light, at least, the dispensing of trading stamps by the re-
tn,iler can bc considered a price reduction from the retailer s regular
prices. That would seem to be the result particularly in the States
which require redemption be made in cash , such as ,Visconsin and
,Vyoming, as 'well as in the sixteen States in which the consumer has
the option of redeeming trading stamps in cash.

Also , it is noted that in some States, in applying fair trade la"Ws
the giving of trading stamps has been held to consitute a reduction
in the price of the goods. See, for example Hogue v. !(TO(;el' 00. Tenn.
Sup. Ct., 1963 CCfI Trade Cas. ~ 70962 , where the court stated:
The stamps have the effect of reducing the price whether called ad-

vertising gimmicks , discounts for cash payment, etc. , or not. * * *" (P.
78822. ) See also Colgate-Palmolive 00. v. Elm.! Fann Foods 00. 148
E. 2d 861 (1958). ,V'hile other courts in fair trade law decisions

have held to the effect that trading stamps constitute a discount for
eash (and therefore supposedly not a reduction in price. ), even in this
respect the stamps have a clear relationship to price.

Respondent' s contention on the subject is that the dispensing of
trading stamps by retailers is a promotional service similar to such
other services as the furnishing of a parking lot and thus that it is not

11 See, for example, Safeway Stores v. Oklahoma Retail Grocers Association 322 P. 2d

179 (1958). aiI'd 360 U.S. 334 (1959). The court helel in this case that trading stamps
merely constituted a discount from cash.
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a discount from price but a cost item to the retaile.rY ,Yhile. the dis-
pensing of trading stamps, in some circumstances at least. appears
to be in effect a- price. reduction , as stated , ,ye need not make a con-
elusi' e finding on this one way or the other. The scheme , one court has
observed , is 8u, i genei'is. Spei'I' c6 J-Jutchwson Co. v. Jlec7wnics ' Cloth-
ing Co. 135 Feel. 833 (C. I. 190:1:). In the circumstaI1ce:s , we are
of the viey; that the application of any pel' se or mecha-nical rules of

la" ,,"ould be inappropriate. l\foreover, even a determination (which
'lye do not make) that the dispensing of trading stamps is not a re-
duction in price but the giying of a Ben-ice to a customer would not
dispose of the proceeding. The I; ederal Trude Commission Act s pro-
scri ption against unfair practices is brmtd enough to cover restrictions
in the seryices ,yhich retailers maT o:fl'er. Of. Fcu3hion Oi'iginatoT8 Guild
of America, Inc. Federal T-rade Commission 312 IT S. 457 (1941),
a case invoh-ing a restriction on competition in the llonprice area
collectiye action to destroy competition in the sale of copied garments.

Our decision re8ts not on l'esoh- inQ' the issue of ",hether or not the

'-..

tl';1c1ing stamp is a, discount from or 11 reduction in price in the guise
of ;1 stamp program , but on the determination that the trading stamp
scheme is itself a viable means of eompetition at the n~tnille'- , par-
ticularly in the distribution of food. Trading stamps are not just 
temporary phenomena, to disappear ,yith changes in marketing
approache.s or purehasing habits , like so much frost under an October
Slm. Their use-going back some seyenty years-has stood the rigorous
test of time. X or are they just another promotional scheme 01' gimmick
as respondent contends; they ha '~e become an integral and important
p1111 of retailing in .

.:\.

meriea.
\Y' e note, moreoyer, that the trading stamp industry is highly con-

centrated (only a few of the companies have any ' sig11ificant share
of the business), and it is dominated by the respondent , who wields
great power over its licensees. 13 It is in this ern-ironment that we yie"
the eompetitive effects of respondent' s restraints.

1~ The examiner found at one point as follows:
From an accounting or economic point of yipw. it Illa~- be said tlInt the stamps are not

part of the cost of sales of the merchandise but ra ther part of the overhead of the
business. From the point of view of the consumer, ho\yeyer, the stamps are part of the
package of rights that he is entitled to receive for nis purchase price. (Initial decision

p. 1141.)
13 While there are other trading stamp companies in the business to which a retailer

could turn , in many markets in ,,'hich respondent's S&H stamp is highly prized such an
option , as a practical matter, is not available, On this Dr. Lee testified as follows:

~&H i,: so dominant in the m;\rkPtjlli1(' f' that ;1 retaiJer wants to gh' c 11 trading stamp
tha t bas a higb degree of acceptal)ili ty and with 39 percen t of the consumers preferring
S&H , a retailer wants to bE' very cautious, if he is going to introduce a trading stamp,
IJe would like one they prefer. If he has the one tbey prefer, be wants to keep it. So that
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On the desirability of the use of stamp competition in plf1.ce of price
competition ,",e. make no finding either way; "-e only recognize , look-
ing at the record before us, that such competition does exist; that it
is substantial; and that, in the circumstances , it is worth preserying
aga.inst limitations and restraints.

There is no sho,ving that respondent's conduct relative to its dealers
as charged under Count I is in any ,yay necessary for the preservation
or prOll1otion of competition; the evidence is just the reverse. It 
cleaT, we believe, from the discussion in preceding paragraphs under
the subject of "c.ompetitiye efrects

~' 

that respondent's one- for-ten pol-
icy, by limiting retailers ' opportunities to compete , has substantially
impaired or may substantially impair competition.

The scheme is closelv analogous to the l)ractices in,-oh-ecl in cases
dealing with resale price maintenance and the 'Organizing of price
mil intBnance combinations. See D,' . JIiles .11 erli"cal Co. 

y. 

J oiz'n-D. Pcldl'e
'::',10)18 00. 220 S. 373 (1911) : n-2ted . tates v. P(U'7ce Drcc2s 00.

:362 U. S. 29 (lD60) ; Fedend Trade Co7ndn,ission v. Beach-LVrl.lt Packing
Co. 257 U. S. 441 (1922). Here the respondent, to the extent that it
entered into individual agreements on a vertical plane with various re-
tailers and instituted , as part of its plan , the one- tor- ten restriction
enga.ged in a practice restraining trade in much the same way as if
it had entered into agreements with such dea.1ers bearing spec.ifically
on the prices of the products they sold.

There is a further aspect to the matter concerning the so-called "be-
hesC situations. The hearing examiner found that in a substantial
number of instances involving several sections of the United States li-
censees of respondents requested it to urge other retaillic.ensees in com-
petition "ith them to cease issuing multiple stamps; and that respond-
ent urged such competing licensees so to stop (initial decision , p. 1127).
Respondent, in paragraph 8 of its answer , admits that from time to
time it has attempted to secure adherence by its licensees-sometimes
after complaints were made by other licensees of respondent-to abide
by the one- for-ten policy.u The examiner found that respondent'

s ac-

in the marketplace, the dominant size makes ita very valuable competitive device; either
he wants to get to use it or he wants to continue to use it, if he has it. " ('1'1', 4055.
It is also apparent, since most major trading stamp companies have similar restrictions
on tbe dispensing of trading stamps, that a retailer \\isbing to compete by multiple
sta mping' might ha \'e difficulty obtaining a desirable trading stamp license.

J' Paragraph S of rei"pondent' s answer reads in parts ai" follows:

,,* . * 

except admits that from time to time it bas attempted to secure adherence by
its Ijcem;ees , sometimes after complaints were made hy other licensees of respondent , to
the provision in respondent's license agreements that respondent's tradin~ stamps sl1all
he issued at the rate of one for each 10 cents worth of goods or services sold by the re-
tailer, and that upon one occasion respondent actually cancelled a license agreement when
the retailer refused to adhere to or comply with the aforesaid proYision,
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tions varied from case to case; that in some instances a threat to caned
was made and that in other instances a mild request was deemed suf-
ficient. The examiner further found that in nlost instances the non-
complying retaiJer agreed to comply, even though he later lapsed into
noncompliance. The examiner concluded as to such "behest" situations
that the action tends to become a combination and unreasonable re-
straint of trade and thus violates Section 5 of the Federal Trade Com-
mission Act. The hearing examiner, to support his holding, relies on
rJn,ited States v. General j.lloto1's 001' 384 IT.S. 127 (1966) ; United

Stales v. Pa1-7ee , Da' vis ill 00. , S'llpl'a.; and Federal Trade OoJrnnlss-ion 

B eech-JV' u.t Packing 00. , supra..
Respondent, as to these "behest" situations , argues that the cases re-

lied upon by the examiner a,re inapposite because the GerwTal ill 0 tOTS

matter involved a conspiracy and Pa1'ke , Del/ds and Beech- iV-at ",vent

beyond the unilateral enforcement of the resale pricing policy involved.
It claims that no combination of the 70 000 licensees existed and that
respondent "simply acted , by itself , to enforce its contracts after re-
ceiving unsolicited information from isolated licensees having no re-
lation with eac.h other" (respondent's appeal brief, p. 20). Tll11s
respondent asserts , it is impossible to find a conspiracy.

,Ve note on this that respondent entered into agreements on the one-
for-ten restriction with its dealers, so that the Beech-JV-gt and Papke
Davis cases are relevant only to the extent they deal with organizing a
combination with retailers. In Papke , Davis the Court was primarily
concerned with the lad:: of agreements between retailers and Parke
Davis. It resolved such issue bv holding that in a vertical restraint

'--'

matter no actual agreement is necessary.15 The Court there stated that
if a manufacturer was unwilling to rely on individual self-interest to
bring about general voluntary acquiescence in the scheme and takes
affirmative action to achieve uniform adherence by inducing each cus-
tomer to adhe.re to it, the customer s acquiescence has not bee,n a matter
of individual free choice prompted alone by the desirability of the
product. The manufacturer there was the organizer of a price main-
tenance combination or conspiracy in violation of the Sherman Act.
This case is similar in that respondent was an organizer of a combina-
tion restricting the competition involved in the dispensing of multiple
trading stamps , but it did this by agreements as well as by other acts
and practices.

15 ". . . an unlawful combination is not just such as arises from a , price maintenance
agreement ('xpress or implierl ; such a combin ation is also organized if the producer secures
arlherence to his suggested prices b~' means which go be;\oncl his mere declination to f'ell
to a customer who will not obsen"e his announced policy." (The emphasis is the Conrt
(362 U. S. 29 , 43.
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In this matter, the behest situations are not necessary to prove the
Count I combination , but they do serve to illustrate that the agreements
were more than a mere formality. Also , they show that enforcement
"as such as to involve retailer aga.inst competing retailer in league with
respondent , bringing this close to a horizontal combination among re-
tailers. Hespondent, if it dic1not expressly solicit complaints against
double-stamping licensees , made clear by its actions that such were en-
couraged and acted upon. A few examples will be related.

In 19tH , :l\Ir. j\Ieyer of \Y. T. Grant Company "Tote to )11'. Clemens
of the respondent's in New Yor1\: City, referring to an ad promoting
double stamps by SutherlancFs Department Store in Lawrence , j\las-
sa cll1l setts. jir. l\Iever stated that the ad disturbed his stores. sillc.e

they were told repeatedly that double stamps could only be used with
permission of respondent, and that "I would appreciate confirmation
from you , that there has been no change in your policy and that pro-
motions such as the attaehed , without your approval , will not be re-
peated" (CX 90). Subsequently, the record shows some internal cor.
respondenc.e between j\ir. Clemens and :JIr. Gardner of Sperry and
Hutchinson Company. In this correspondenc.e it is clear that Suther-
land' s was contacted by a Sperry and Hutchinson representative and
apparently was advised of the Grant store s objection.

1O 
Finally, on

N oyember 10 , 1961 , Grant' s was informed by :Jlr. Clemens of respond-
ent that Sutherland's did not have permission to double stamp and

that "he has promised me that he would not do it again unless permis-
sion was definitely granted" (CX 94). It appears that the double
stamping by Sutherland's was discontinued, at least for a period oftime. 
Another example conc.erns an incident in Pennsylvania in 1960. The

record contains a letter from j\lr. \Yhitnack of Sperry and Hutchinson
to the Zollinger-Harned Department Store in Allentown, Pemlsyl-
vania , reporting that he had seen the store s Founder s Day Sale , fea-
turing double S&H stamps. :Mr. \Vhitnack objected to this, stating,

'Ve can handle the supermarket situation all right , but in your ease
stores such as j\liller s Department Store in N orthhampton and N elson-
Freeman in N azal'eth and a few other small stores in that area , have

given us quite an argument about why we do not let them operate like
you do" (CX 116). The responding letter from Zollinger-Harned in-
cluded this statement: "The decision with respect to our continuing
this double stamp event will remain entirely within your judgment.
I am interested on)y in cooperating with Sperry and Hutchinson Co.

16 Respondent' s letter of November 7 , 1961 , reports that Mr. Kurth of Sutherland'
would have no objection if Grant' s were also to use them " (C:X 93-(a)).
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(ex 117. ) Zollinger-Harned thereafter discontinued double stamping
for a period of time.

..:

tnother example is the incident which occurred in Bristol , Connecti-
cut, in 1958 (diseussed aboye), in ,,-hich t,,"O lice.nsees gaye up douGle
stamping at the behest of a competing licensee.

These and similar situations disclosed by the record (see illustrations
in Appendix A attaehed to initial decision and incorporated into the
Commission s findings) have gone well beyond the bounds proscribed
by the Supreme Court of a mere announcement of policy and a refusal
to dea1.l'; In this ease , respondent entered into agreements with retailers
to confine the dispensing of trading stamps to one- for-ten and it ac-
tiyely enforced such policy. Respondent. upon the receipt of a com-
plaint, ,yent to the party complained against , recei,-ed an assurance to
cooperate , and frequently reported this back to the complaining dealer
as ft means to retain the latter s adherence to its policy. Respondent
used yarious means at its disposal to obtain compliance, including
threats to cancel This restricti '-0 policy, as abo,"e found , has impaired
or may substantially impair competition.

"'\Ve hold in the circumstances that respondent's agreements with re-
tailers on the one-for-ten restriction and its polieies and actions in con-
nection with enforcing such restriction as charged in Count I of the
complaint, including the "behest" situations , were such as to organize
a combination in restraint of trade in connection with the dispensing
of trading stamps; that these are unfair methods of competition and
unfair acts and practiees; and that they are in violation of Section 5 of
the Federal Trade Commission Act.

T he Illegality of the C O1nb in atio'ns to Enfon;e the One- 101' Ten
Policy. The complaint , in the eonspiracy eharge in Count II , alleges
that respondent and other companies not named in the complaint (in-
cluding Top Value Enterprises, Inc. , Gold Bond Stamp Company,
E. F. l\facDonald Stamp Company, King Korn Stamp Company~ :Mer-
chants Green Trading Stamp Company, and Stop 8: Save Trading
Stamp Corporation) engaged in understandings or agreements , com-
binations or eonspiracies , and pursued a common course of action and
course of dealing to restrain and eliminate eompetition. Complaint
counsel , in support of this charge , has adduced evidence concerning
cooperative efforts 01' contacts "ith regard to enforeing a one- for- ten
policy. The hearing examiner agreed and found that conspiracies had
been entered into and included in his initial decision an order to cease
and desist such practices. Respondent has appealed from this holding.

17 There is only one disclo8ed instance of a refusal to deal , which instance was admitted
in respondent' s answer (par. 8).
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The appeal is largely a ehallenge of the significance of the evidence
adduced. Respondent cIaims, for instance, that the joint activity in
Denver in 1953 , in 'which respondent and four other companies an-

nounced in a. ne\vspaper that they \vould thereafter require their
licensees to issue stamps at a. rate of one on each ten-cent sale, is the
only evidence in the record relating to joint activity by trading stamp
eompanies and that this is old and stale. It avers that documents 8hmv-
ing the contacts as to the one- for-ten restriction bet\veen officials of
respondent and Gold Bond relate to events prior to 1962 and thns do
not. sho\y a "continuing" eonspiracy alleged to exist on the date of the
complaint. and that none of the ineidents involving Gold Bond were
initiate,d by respondent's officjals. Respondent, in sum, attacks the
snfficieney of the evidence. N o\yhel'e does it take the position that
could have la"wfully combined with other trading stamp companies to
fix n ratio for the dispensing of stamps.

It is cIear, we believe , that responde,nt did combine with other sta.mp
companies to fix a poliey of dispensing one stamp with ten. This is
possibly best illustrated by the Denver incident of 1953 , invoh~ing
respondent and Gunn Stamps , Hed Sta.mps , Pioneer Stamps and True
Blue Stamps. In that instance a, meeting was held October 1 , HH53 , at
\vhich the stamp eompanies agreed to issue a joint advertisement that
all firms \yonld require an adherence to a, policy of one for ten , and
this advertisement subsequently appeared October 5 , 1953. The ad.
vertisement, signed by the mentioned stamp companies , states in part:
The Practice of Offering nlnltiple Stamps Is Contrary to the Polieie:::.

of the Undersigned Stamp Companies. In the Interest of Both Thler-

chant and Consumer, Beginning Today, nionday, October 5 , ,Ve ,Vill
R.equire Adherence by All Firms , to the Poliey of Giving ONE and
Only ONE Stamp ,Vith Every 10~ Pul'ehase. " (CX147. ) Thereafter

for many years , there was little double stamping in the Denver area.
However, that is not the only incident of direct cooperative activity

bet-ween respondent and another stamp company on this question. The
examiner s findings (pp. 1128-1133) diseuss various other incidents.
For example, in :May 1961 , as a result of a contact by a Gold Bond
repre,sentative with personnel of the respondent, Pete s Country Store
~as advised that issuing double. stamps \yas in violation of his contract
and must be stopped. In another instance, in 1961 , respondent ,YflS

contacted by a Gold Bond representative as to double stamping by
Lewis Grocery Company in I\iissi:3sippi. There is evidence respondenfs
representative advised that the double stamping by Lewis Groce.ry

Company would not be repeated; hO\yever , it appears that respondent'
action was ineffectual,
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Further, instances of combined activity between Gold Bond and
Tespondent involved multiple stamping in the State of Iowa jn 1961
and 1962 and later in 1963. In the first instance, responde.nt was asked
by Gold Bond to stop Van s Food l\1:arket , Pella, Iowa, from double.
stamping. The second incident in Iowa involved Eagle Stores, re-
spOlldent' s licensee, and Super- Valu Stores , a. Gold Bond licensee. The.
evidence indicates that contacts 'were made. with respondent' s rep-
resentatives by Gold Bond representatives as to the double stamping
by Eagle Stores, in efforts to have it stopped. Finally, there is an
jnstance in l\1arch 1963 in ,v-hich the manager of Gold Strike stamps
in Salt Lake City, Utah , complained to a. representative of respondent
that Prinst€l"s City l\Iarket in l\Iohab, Utah , was giving double sta.mps.
The evidence sho\\"s that Gold Strike was advised that respondent
",auld take care of the matter.

These examples appearto be separate incidents; yet , they form a paTt
of the larger pattern. l\fost of the leading stamp companies at the time
of the complaint expressly provided in their contracts for the issuance
of one stamp with each ten cents of purchase (though some made
cerUtin exceptions). These included National Enterpri:ses, Inc. (Top
V nIne), and Top Yalue Enterprises, Inc. , E. F. :MacDonald Stamp
Company (Plaid), :Merchants Green Trading Stamp Company, King
E:o1'11 Stamp Company, Gold Bond Stamp Company, Blue Chip Com-
pany, and the responde.nt. These companies and others "Were all aware
of each other s policies and , at times, as illustrated by the above situa-
tions , sought to enforce such policies by collective action. Clearly it is
unnecessary that the.re be simultaneous action or a simultaneous agree-
ment on the part of all the conspirators. Nor is it a defense that the
scheme may not have been continuous and "Wholly effective. Of. Fa-slzion

O?'lqinato1'8 G1dlcl v. FecleJ'a1 T' ade Commission 312 U.S. 457 , 466
(1941) ; InteTstate Ob' u.it v. United States 306 U.S. 208 , 227 (1939).
The relationship here was informal anc1100sely connected. Neverthe-
less : there "Was an adherence to a common scheme and at certain times
and places specific action taken by certain of the trading stamp com-
panies to enforc.e sueh scheme. In the c.ircumstanc.es we believe there
11as been sho,yn a conspiracy or conspiracies to restrain trade. ,Ve hold
that these constituted unfair methods of eompetition and unfair acts
and practices violating Section 5 of the Federal Trade Commission
Act.

Ohal'ges lI/ncleJ' Oount III of tlu3 001nplaint. Count III of the com-

l)laint charges that respondent, by itself or in combination with others
has entered into and plac.ed into effect a practice or policy to prevent
and suppress the operation of trading stamp exc.hanges or the free and
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open redemption or trading stamps. It is alleged that the means used
ine1ude agreements 'with retailers , a planned eommon course of action
or course of dealings with other trading stamp companies to exchange
information and to assist in legal actions against persons engaged in
such activity, Hnd other regulating and policing activity. The com-
plaint finally eharges that the effects of such practices or policies are to
suppress independent trading stamp exc.hanges to the detriment of the
people engaged in such business or activity, and or the membel'~ of
the purchasing public who are thus deprived of the facility, and 
interfere with the right of the public to enjoy the full use of their
personal property.

On the issues raised lUlder Count III , dealing with alleged re-
straints in the redemption of stamps, the facts are not generally in
dispute-at least so fa,r as they concern respondent's unilateral acts.
In its answer to the complaint respondent admits that "by itself
respondent ror many years past, has entered into , plaeed in effect and
carried out a practice or policy to prevent trading stamp exchanges
from trafficking in respondent:s stamps and to prevent unauthorized
redemption of responc1enfs stmnps, by means of provisions in its
license agreements, by notification or intent. to institute litigation and
by the actual institution and conduet of such litigation" (responc1enfs
answer , pal'. 16). The evidence in the record relating to respondent'
efforts alone or in conjunction with others to prevent or suppress trad-
ing stamp exehanges and the free redemption of trading stamps is
detailed by the examiner in the. initial decision on pp. 1133-39. These
have been specifieall~v incorporated into the Commission s findings , to
aceompany this opinion.

The exa.miner, as he did in the policy of limiting the dispensing or
stmnps to one for ten , found a, violation in the eombined activity of
respondent "\\ith others, but no violation in respondent's individua.l
actions. The examiner held that both restrictions ehallenged in the
eomplaint ,,'ere a part of the service offered. In the. examiner s vie"

if the stamps can be freely traded, the attraction of the customer to a
lice.nsee s store , caused by the i~suanee of S&H stamps, is destroyed
and the licensee loses ",hat he has paid for.

Both parties lutye preflled from the hearing examiner s disposition
of Count III of the Complaint-eomplaint counsel for his failure to
find respondenCs unilateral acts l1nla",fnl , a.ncl respondent from his
finding that its acts in combination ,,"ith others "ere illega1.

The

'---

poliey of alleged ~llppressioll and prevention or stamp redemp-
tion activities covered in Count III of the. complaint relates not only
to trading stamp exchanges but also to what the complaint refers to as
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the free and open redemption of trading stamps by persons or firms
desiring to enter or operate such business other than respondent." The
hearing examiner found that there were three categories of persons
engaged in the so-caned "unauthorized" stamp redemption aetivity, as
follows: (1) retailers \"ho \"anted to buy stamps and re.issue them , (2)
retailers who oft'ered to exchange S&H stamps for those they \"ere
issuing to lure eustomel'S who eoneded S&.H stamps into their stores
and (3) the trading stamp exchanges that ran brokerage operations
(initial decision P' 1134).
On point (1), above , a comment is necessary. Reissuance might be.

defined as the practice of a retailer of taking in trading stamps ",hich

haye not yet been pasted into books and reissuing (or reclispensing)
them on ne'y purchases. Such a practice goes beyond merely redeeming
or exchanging, whieh \"\as the practice shown in this record. Trading
stamp operators , including the two Ranees and ~Irs. DeBolt , stated
that they had a. definite policy against seIJing stamps to retail mer-
ehants. The. reissuance of stamps by a retailer not licensed by the
n'spondent is a practice concerning which there is little, if any, e,'i-
dl'nce in this record. Complaint counsel concede , at page 30 of their
repl~" brief, that the right of respondent to preyent sueh a use of
issued stamps is in no '\"a~" ill '" 01 n'd in this proceeding. ..Aceording1~"

the Commission s ordcr ,,-ill not extend to the respondent's indi vidun 
policies so fell' as they concern the reissuHllce of S&JI stamps byretailers. 

,Ye win no'\" consider the characteristics of the ';trading stamp
exchange.

~~ 

The hearing examiner , at page 1111 of his initial decision
defined the, trading stamp exchnnge as a person 01' business engaged
in the exchange of trading stamps issued by one trading stamp COJll-

P,Ul~" for tho::ie issued by anotlH'r or engngpd in the sale or purchase of
t1'nding st,llUPS to or from llwmlJers of the consuming public. The
trading stamp eXdWlii-.!.\'S disclospdl)~- the record appeal' to be relati,-el:v

small businesses. The indi\- idllals illyohed sirnply \"cnt into business
and offered to redepHl or exchange trading stamps. Trading- stamp
Lmsinesses as to which testimony Ylus taken include the "Trading
~~tcl.lllp Exchang:e in Oklahoma City~ Oklahoma , operated by ,Yi1liam
lLUl(' l': the " Trading ~tnmp Exdwnge" of Tulsa , Oklahoma , operated
by )11':3, Heginn I,ou DeBolt: the ;' Truding Stamp Exchang:e ~ of .Fo1't
"\\y orth , T('X,lS , Opel'il ted by jIol'l'is Sam Hance: and ;' 1(ose11\rass('1"s

Corpus Christi , Texas , operated by 11erbert Hosen\yasser.
These trading stamp exchanges all seem to be. similar in their mode

of operation. ,Villiam Rance described his operation as follows:
",Vt' buy, sell , or exchange trac1illg stamps for, prindpally, our C' l1StOIllt'l':',: ;\1'1:'

hou:':'E'\yi,E's, If n person ,,-ants to sell trnc1ing stallll)S , \ye can buy them. If ;1 11t.'
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son wants to buy a book of stamps, then we will sell him a book. Principally,
most. of onr cnstomers simply want to exchange one type of stamp for another
and for that we charge a commission fee, usually thiIty to fifty cents a book
and that's about the extent of the services that ,,'e offer. (Tr. 1881.

I-Ie added that about 90 percent of the income for the businp~~ Wf\;;;

from commissions charged for the exchange of stamps (Tr. 1882).
The other kind of stamp redemption activity which respondent

soug-ht to suppress and did suppress involved principally retailers who
offered to exchange S&H stamps for their own variety of stamps or
simply to redeem S&H stamps. The redelnption activity may in some
instances be carried on by S&H licensees. General1y, the stores in-
volved are not licensees of 8&1-1. One example involves ,Jake s De-

partment Store~ Thibodaux, Louisiana. In this instance the retailer
offered to give $3 in merchandise for each green stamp book. Respond-
ent warned the store about this practice and the retailer agreed to dis-
continue it. Another example concerns Good Deal Supermarkets
Irvington, New Jersey. In 19;"58 this store achel'tised that it ,,'ould
accept coupons and trading stamps to be used to buy food to give to
needy families. Good Deal was threatened with litigation and in-
formed that it had no right to exchange or redeem S&1-I stamps. It
.apears that eventually Good Deal discontinued its practice. A further
example is that of the Savin Company, Inc. doing business as Tifon
ewelers in Orange. Connectieut. This firm , in 1958~ offered to take

in stamp books as a dmnl payment on goods purchased but ,,' as forced
to discontinue the practice by S&,

Respondent has vigorously opposed trading stamp exchanges and
all redemption of S&H stamps by persons and firms other than the
respondent. This policy is set out in its answ'

, ,,-

hich was qnoted in
pertinent part above. First , ,ve ",ill give consideration to respondenfs
individual activities in restraining stamp redemption or exehange
activity.

The stamp collector s book sllPplied by respondent contnins a notice
that the title in the stamps is resen-eel in the respondent and that

(tJhe only right ,vhich yon (the C'onSl1l11erJ acc111irp in said stamps is
to paste them in books like dlis and present them to us for rec1emp-

tion

~~ 

(eX 401). The policy statement in the collector s book further
explains that the consumer must not dispose of the stamps or make
further use. of them ,vithout respondent's consent in ,yriting, that.
permission to transfer the stamps to any. "bona fide " coJ1edol' of

8&1-I stamps ",ill be granteel and that if the books are transferred

,,-

ithout responclenfs consent the respondent reseryes the right to re-
strain their use or take t11('m from other parties. .Also , respondent's
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contract ,,-ith its licensees provides that title to the stamps shall re-
main in the respondent and shall not pass to anyone else.
In enforcing its policy of suppressing trading stamp exchanges

and other outside redemption activities , respondent, since J annary 1,
1957 , filed at least 16 complaints seeking injunctions against trading
stamp exchanges or other parties engaged in redeeming its stamps.
Bet\",een .January 1 , 1957 , and April 1 , 1965 , respondent sent approxi-
mately 140 warning letters to exchange operators dealing in S&lI
stamps, and approximately 175 warning letters to other kinds of
firms redeeming SS:H stamps. Respondent has been generally success-
ful in suppressing the so-called unauthorized redemption of stamps.
A recent court case sustaining ;respondent in its policy of suppressing
trading stamp exchanges is Rance v. Spen' y cmd Illltclzi8on Company,
410 P. 2d 859 (Okla. Sup. Ct. 1965), ce1't. denied 382 U.S. 945 (laSt;).

. Complaint counsel , on this issue., argue that respondent's actions
violate Section 5 of the Federal Trade Commission Act beeause re-
spondent is imposing all oppressive and unjustified restrietion on
the consuming pl1blie, because it tends to eliminate a class of smaJI

businessmen. and because. it is against the public poliey of encouraging
the free transfer of pro peTty. ~Iore specifically, complaint eounsel con-
tend that respondenfs suppression policy is a restraint on alienation
contrary to public policy; it renloves a sen-ice which could reduce the
eeonomic. waste. of unredeemed stamps , and it eliminates a needed and
umque serVlee. 

Responc1enfs position , so far as its individual policy is concerned
is to the effect thflt unrestricted " trafi1cking" in respondent's stamps
would destroy the franchise system by removing the incentive for
stamp savers to return to St-:H licensees. This would eliminate , it is

claimed, the very consideration for which licensees are paying under
the. franchise. Respondent. othen,ise asserts that the essential ele-
ments to the success of the 8&1-1 system (i. the exelusive license

full book requirement, the "remembrance value qf S&H merchandise
and exposure of the consumer to respondent's attractive redemption
centers) are frustrated and impaired by the so-called unauthorized
redemption activities.

espondent does not seem to argue that its policy of suppression o-
trading stamp exchanges and otheT outside. redemption of stamps rests
on technical legal principles such as a. resen-ation of title. Rather, it
argues that redemption operations by others are an interference for
commercial purposes "ith tbe normal operations of its bu81ne8::: in 
manner depriving it of the full benefit of its own expenditure of time
money and labor, and unjustly appropriates that benefit to another.
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Thus it asserts tradin~ stamn exchan.Q:es and others dealing in itsL-' .1 

'- 

L-'

stamps interfere 'with and reduce the yalue of respondent's exclusive
license agreements. while at the same time eapitalizing for their
own profit on respondent' s efforts to create a valuable promotional
system for its licensees. Respondent refers particularly to Bpe1"ry 

utchinson 00. Y. Lewis TFebel' cD 00. 161 Fed. 219 (N. IH. 1908).

Respondent, to support its position that in suppressing outside re-
demption of its sta.Il1pS it acted in good faith to protect its business
interests , adduced testimony from its own officers and employees , who
testified in broad generalities that harm would come to respondent's
system by the indiscriminate redemption. They offered no hard facts
however, to support their assertions on the issue. On this question , "e
note that trading stamp exehanges and otheT redemption activities
have been so regularly suppressed that there is little evidence to show
what would be the effect if such operations "eTe continued over a
period of time. In the Oklahoma.- Texas area " here trading stamp
exchanges did do business with some regularity before their opera-
tions were curtailed (principally through respondent's actions), the

evidence seems to indicate, if anything, an increase in respoJldent'
business.

Furthermore, there is a great deal of exchanging of stamps bet"een
individuals. There is evidence, for instance, that in 1960 some 20 per-
cent of the stamps issued were exchanged by housewives on an in-
formal basis. Such exchanges are permitted by the respondent when
authorization is requested. There is no evidence that such exc.hanges
ha ve been damaging to respondenfs business , that is, that they dis-
courage consumers from shopping at S&!-I licensees. It is not cleaT why
the effect. should be any different where the exchange is made through a
eolllmercial' exchange.

Additionally, it has been the policy of respondent. to encourage the
pooling of stamps for charitable reasons. An example of this is where
a church organization decides to acql1il'e a school bus with trading
stamps. In sueh an instance some of the yarious elements Ivhich 1' 0.-

spondent clajms are essential to the effective operation or its bw3ine,c:s.

remembrance value, attractive redemption stores : completed books
etc.. , would appear to be reduced or eliminated. This seems to illustrate
that motivations other than those listed can act. as incentives for the
housewife to acquire 8&1-1 trading stamps and therefore to shop 8&1-1
licensee stores.

l' For example , re;::pondent's Fort "'orth wilrp.JIOI1Se filC'iJHy ;::erYin!': such area wa:"
dol1hJe(1 in H!lJ4, suggesting Ill) lnC'rea:",' of business.

41 ~- ~4J-- 7Z----
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It is clear , we believe, upon a. more gene.ral basis, that respondent'
business would not be seriously affected by the operation of trading
stamp exchanges. In most areas the S&H trading stamp is the most
popula.r and sought after. If the trading stamp exchange has a supply
of the S&H stamps\ this would necessarily mean that individuals in
the market have patronized 8&1-1 licensees to obtain them and to in
turn supply the exchange. Furthermore, en~n if exchanges existed on
a. broader scale, many people who now exchange books among them-
seh-es would probably continue to do so to avoid the fees eharged
and the inconvenience which might be involved. To summarize, we
do not think that the examiner s finding to the effect that respondent'
business ,,-ould be hanned by free and open redeJnptlion of its trading
stamps is justified by the evidence in this record. In short there is no
business justifieation shown for the restraint imposed.19 HO\\ever , as
lye have heretofore indicated , even if respondent could have sho,yn a
good business reason for the suppression of stamp redemption activity,
its actions w'ould still have to be, \yeighed in terms of their possible,
harm to competition. United States v. A1'n07d ~ickwinn Co. , 8'Up1'
,Ye will therefore look at the competitive effects of the practice.

Before covering such effects. hO\yever, some mention should be made
of complaint counsel's argument in substance that respondent's restric-
tions on the transfer of S&H stamps constitutes a restraint on aliena-
tion and that this is contrary to public policy. ,Ye do not understand
that respondent is pressing an argument-at least on this appeal-
that its actions fire justified by the right of ownership. Quite to the
contrary, respondent appears to argue that reasons other than " reser-
vation of title or any other n:mtter of form" const.itute the basis for
its elaim , the other reasons being an asserted interference with its
bn~iness for commercial purposes (respondents ' ans,yering brief

, p.

'J/I

,);) .

It seems to us that if this matter should be construed to involve a
restraint on alienation , an important threshold issue would be ,yhether
the trading stamps themseh-es constitute persolial property.21 The fact

lP Till' ca;;:p~ cite(l br rr:"pOIHlpnt, in whieh tl1p eonrts h:l"e enforced restrictions plated
on the transff'l' of railroad and amllSPJlH'nt tj('ket,.:, i:n" olye pnhlic interest considerations
;;:11('h :1:" 1'ate. rrg"11Jatinn null aIHl~e~ of ti('kf't SjlrC'ulation. Thf'rE' ar(' no ~uC'h C'on~idpl'ations
in this case, See Bettcrll/all 

y, 

LolliHille Sa811rille RR. Co. 207 U.S. 205 (1907):
Collister Ha!/II/al/. 713 X. E, :20 (lflO;j),

~.-, 

\1":0 in it~ an,.:\YC'ring brief rp~jlondent ~tatp~: "Resjlondpnt is I/ot CI/f/((q('11 in tlw
I.)lj~inp~s of selling goo(ls, or putting gooll~ in the ~trp.am of c' ommerce /Chile fJllrportil/(I to
1"C.~Ci'I:(: title, Tile trading ~tnllljl": tIH-'msel\P~ ha\"P no nllue, Hf'spolHlent mereJ '- U"f'~ it,.:

~tnmJl": n~ tokpns or ":YllJho!~ ". hiel1 1'l'jlre:"ent it~ obligation to (lelhOer merc'hand!"p' to
C'11,.:tUilH'1'S in a('('ordnnee with its !i('pn:"p ngrppm('nt~ nn(l its redpmpt!on eatnlog,.:.
(Emph:l:-;i,.: sum.llied. ) (l~t'SJ10IHJI'nt's :111,,:,,'e:' ing hrief, p. 28.

~1 Se.. 8/;('1"1"/1 CI/(I Hutcllil/8011 Hc,.t.~' b('r(!. 811/);' (( l1Ott' :3 and other ca~f'~ C'ite(l thpl'f'in.
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that respondent contends that it is not selling stamps but offering a
promotional service suggests that it is not relying on property rights.
Complaint counsel appear to recognize this difficulty and , accordingly,
at page:26 of their reply brief , assert in part as follows:

Although we haw taken 110 excevtioll to tlU' Examiner s finding that respond-

ent is ill the business of selling a "promotionfll~erYice" and that it (loes not sell
stamps as such 

'" ::: :::

, we abo think it clear that trading stamps are a separate
and identifiable component of the " service " which can be freely traded and
exchanged * * *

If respondent s trading stamps are considered in such terms, would
respondent , by placing a restriction upon their transfer or disposition
be in violation of the "ancient rule against restraints on alienation
C ilited ,""tates Y. AJ'iioldSchwinn c0 Co. ~ supra at 380. Under that de-
cision~ once the manufacturer has parted with title and risk, he has
parted 'with dominion over the product , and his eilort thereafter to re-
strict territory or the persons to \"hom it may be transferred is a per 
violation of Section 1 of the Sherman Act.

If such n test "'ere to be applied in this case, the showing would not
be sufficient to justify respondent's actions. A.lthongh respondent gi ,T
notice in the eol1ector s book that it reseryes title in the stamps and the
books to itself and also has n pro'Tision in its contract ,vith each licensee
for l'eSelTation of title. in the stamps (no such notiflcation , hO\Tever, be-
ing made on the stamps themselves), other indicia of O\vnership-
especially, aeeeptance of risk-are absent or not sho\vn in this record.
For instance, vice president Rossi knew of no tax pa i(l on stamps is-
sued by the company in the hands of the licensees and he knew of no
action to stop s\yapping by customers of licensees. Additionally, re-
spondent does not replace stamps stolen from its licensees. It is clear
t he evidence is not sufficient to demonstrate that the respondent has
exercised dominion over t he ~tam ps,

Hn' i\Te,Ter. "-e do not belip\'e it appropriate to decide the broad com-
petitive questions presented in th is record on the narrmy and teclmica 
bnsis of a restraint on alienation. The circmnstances here are much
di1ferent from that where products are transferred to n dealer for re-
~ah' , The~- are complicated by the nature of the tra(ling' stamp scheme.
It is e8sentia 1 in this mMter. 'VP be lien\ and as \ve haye heretofore indi-
cated , to determine whether or not there has been or may be an impair-
me~1t of competition, ThllS~ we intend tn look at the sllbstnnce of the al-
le~,Eedly illegal practice )'Ht lJE'l' t ban to decide the case by a pp 1 icatjon o-f

n technical formula. ('f. ill) p8on 

", 

Cnion Oil ('0. of Califoi' nhr ;-377

J:1 (J 011-1:). ,Ye nmy turn to t l1e ('yic1el1re which the rC'cord n1n v (,OJ!-

bin flS to the eompetitiye effects of the restrictions "hich respondent
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has placed on the tnmsfer of its stamps and of respondent:s suppression
of t~:ading stamp exchnnges,

The exmniner s findings as to the effects of respondent's suppressive
activities aTe set forth on page 1143 of the initia.l decision. As hereto-
fore noted , these include respondenfs inc1iyic1ual actions , although he
did not find that l'espondent hnd yioInted the In. \y flcting alone. Further-
more, while the examiner appeared to limit his findings on injury from
these practices to the suppression of trading stamp exchanges , some of
the same effects which he noteel would also have resulted from the sup-
pression of other trading stamp redemption activity. The effects found
by the examiner were that the suppression substantially reduced the
trading volumes of the trading stamp exchanges and that it disadvan-
taged the stamp collecting consmners who did not have, after respond-
ent' s actions , the same freedom of choice in the disposition of trading
stamps.

There is no question that respondenfs suppression policy restrained
trade and had seTere, anticompetitive effects in the marketplace. As
above pointed out: in addition to the injunctiyc actions taken by re-
spondent bchyeen 1067 nnd1DG;j, it sent out a total of 315 "arning let-
ters concerning the redemption of its stflmps by others. Appendix B at-
tflched to the initial dedsion and specifically incorporated into the Com-
mission s findings herein lists a number of concerns against which re-
spondent took action for re.c1eeming or exchanging S&H trading
stamps. In practically all eases the firms (many of "hich ,,-ere retail-
ers) were forced to abandon their redemption or exchange practices.

Hespondent suppresed or restricted the activities of trading stamp
exchanges "hich were practically exculsively engaged in the business
of redeeming or exchanging trading stamps. Some of these ha,-e been

listed aboye. Such trading stamp exchanges suffered a serious loss of
business when they were compelled to diseontinue. dealing in respond-
enfs stamps. For instance , ,Yilliam Rance testified that his best esti-
mate of the business lost after respondent obtained an injunction
against him was a gross income dec.line of betlyeen 40 and 60 percent
and that was because, of the popularity of the S8:1-1 stamp in the market
in which ,Yilliam R.ance did business. ~frs. DeBolt testified that 
pereent of the transactions in he,r exchange inyoh.ed S&1-1 stamps. Cer-
tain of these concerns were forced out of business. For example , the
record indicates that the Trading Stamp Exchange in Los Angeles had
to giye up exchanging stamps 'IlpOn threat of an injunction b~, respond-
ent. \Varren ,Yooley, who advertised a stamp exchange. upon threat of
a lawsnit "became frighten.ed and quit the operation

:~ 

(eX 32;)).
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Respondenfs dominance in the trading stamp field and the popu-
larity of its S&.H stamp greatly enhanced the etIeets of respondent'
suppression practices. ,Yilliam Rance testified that in Oklahoma City
there were a ppl'oximatc1y 15 c1iiJm' ent kinds of stamps but that the three
most important "\yere Top Yalne, Gunn Brothers, and 8&1-1 because
these resulted in the most volume turnoyer. I-Ie stated that the effect
of respondent' s injunction against him illvob-ednot only 8&J-1 stamps
but the swapping of other yal'jeties of stnmps as ,yell , because if cus-
tomers had S&J-I green stamps and could not exchange them as' part of
the whole deal he "\yollldlcse the business. In short , it appears thclt re-
spondent has monopol~- power on~r the small trading stamp exchanges
in the sense that they may be una bIe to effectiyely operate without 5&11
stamps rmc1 "\y11e11 respondent forces them to discontinue de,aling in
S&H stamps their businesses are severely curtailed, if not destroyed.
He~:pollclent:s actiollS, thererore , again~t the trading stamp exchanges
tended to eliminate. the operations of a "hole class of businessmen who
provided , or had been providing, a useful and valuable function.

TIesDonclent. in cllrtailin2' 01' eliminatinQ' the activity of retailers in

,. '- 

collecting or exchanging SS~H stamps (as distinguished from trading
stnmp exchanges), restrained trade at the retail level. It is important to
note that so far as such exchange acti,'ity by retailers is shown on this
record the stamps obtained were not reissued. The retailers involved
were vying for the patronage of consmners who collected 8&1-1 and
other trading stamps. ~\.s an exflmple the record contains testimony of
Vietor 1-1. Savin , president of the V. Savin Company, Inc. , doing busi-
ness as Tifon J mrelers in New FlaTen , Connecticut. THon Jewelers
sells products such asc1iamoncls, ,,"atches , rings, appliances, luggage'
and many similar household and jewelry items. )11'. Savin considered
himself in competition 'yith other firms selling similar merchandise as
well as the trading stamp redemption centers. In 1058 Tifon ,J e"\yelers
offered to take in trading stamp books towaTd the purchase of the prod-
ucts it sold. Tifon was forced to stop this practice by threat of an in-
junction from respondent. In this instance~ as well as other instance.
shown by the record, respondent's actions restrained the retailers from
a practical and effectin~ response to stamp competition in their markets.
1\11'. Savin testified that the promotion , before he was forced to cliscon-
tinue it \yas a good promotion and that it 'Yas effective.

The record shO"\ys a number of instances of other retailers who offered
to redeem or exchange trading stamps and 'Tere stopped by respondent

(J. J ake s Departmerit Store , Thibodaux , Louisiana , and Good Deal
Su permarkets , In-ington , X e\T ,Jersey referred to above. From the na-
hue of the offers and the circmnstances in most cases: it appears that
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the purpose of the retailer ,,- as not to be in the exchange business but to
attract customers. In other \yords , trading stamp exchange activity \Tas

used as a, spur to , 01' a method of meeting this form competition.
'Vhere the retailer is faced ,,-ith stamp competition , his most efFective
response might be an offer to exchange.or redeem the stamps. Respond-
ent, by its suppression practices, prevents any snch competitive re-
action , and thereby it has restrained trade. ,Ve believe this is an unfair
method of competition and an unfair act and practice in violation 

Section 5 of the Federal Trade Commission Act and so hold.
Finally, lye come to a. consideration of respondenfs actions , in col-

laboration with its competitors. against trading stamp exchanges and

other redemption ac.tivitjes. The examiner, on page 1148 of the initial
decision , found that there were a substantial number of instances
(which he lists on page 11;-J() and which 1indings have been

specifically incorporated into the Commision s findings) of combineit
activity betlyeen respondent. and one or more other trading stamp com-

panies to prevent exchanges from trading in their stamps. He found
that these acts constituted at least ad ho(' restrictive agreements alllong
competitors and therefore violations of Section 5 of the Federal Trade,

Commission Act..
Respondenfs poliey of suppressing the redemption of S&H trading

fo3tamps by others than itself coincides ,,-ith the policies of major trad-
ing: stamp companies ineluding Top V alue~ King: Kol'n , Gold Bond,
~fel'chants Green , and Stop &; Save. Hespondent and certain of tIle

other trading stamp companies ha,-e exehanged information on the
question of dealing with e.xehange or redemption activity. There. are a
llUmber of instances in the recorc1~ revealed by correspondence be-

t,veen respondenfs attorneys and those of other trading stamp com-
panies , in "hich joint efforts to combat this practice are suggested.

These inc.lude n,n instanc~ in .J opEn, :l\iissoul'i , in whieh a, snpe1111arket

was exehanging TV stamps for S&H stamps; an instance involving
""\Varren "Vooley, Iyho advertised in a. :Memphis , Tennessee newspaper
that he would exchange stamps; an instanee Iyith a Raymonc1ville , Tex-

as merchant who offered to purchase , tra,de or redeem any stamp for $2
per book; a situation involving the ~iayfair :l\ial'ket. a supermarket
in Redbank , New Jersey, an account of Philadelphia Yellow Stamp
Company, "hich was exchanging S&H for Yellow stamps; and others.

In a. paTticular instance, to show more detail , Tespondent:s counsel,

on j\iarch 8, 1957, wrote. to Baries of Saxonburg~ Pennsylvania, de-

manding the discontinuance of the redeeming of S&H stamps nnd
~tated in part:
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,Ye would al~o like to advise you at this time that the Prudential Premium
Company, the trading stamp company of which you are an authorized licensee,
has assured us that they are against having their licensees engage in practices
of this type. In fact, their attorneys )jave cooperated ".ith us in putting an end
to it in various parts of the COtUltry. (CX 365.

In each of the instances mentioned there "-ere contacts bet,,'een
respondenfs counsel and representatives of the other trading stamp
cOlnpanies involved concerning the action to be taken against the

offending redemption organization. In some instances joint litigation
,vas considered but generally no legal action ,yas taken. Typically, the
party e,ngaged in the trading stamp activity ,vas contacted by re-
spondent or another trading stamp company involyed ,vith a threat of
litigation, and the party ordinarily discontinued the practice "ithout
question or controversy.

Respondent~s individual acts and its acts 'vith others taken to sup-
press trading stRmp exchanges and other stamp redemption acti \'ity
are Rll part of a dearly defined restrictive policy pursued by the re-
spondent. In the circumstances surrounding this particular praccice

it is difficult to wholly separate the individual acts from the colleeti\'e
acts for the purpose of making an analysis of the consequences under
the antitrust la ws.

Our approach to the matter is to look first at the, activity invol \'eel

('vhich in this instance is respondent s suppression not only of trac1ing
stamp exchRnges but all othe,r free, and open redemption of trading
stamps) and to determine whether such is anticompetitive. In light of
the above discussion lye belieye it is clear that respondent's suppres:::iH~

actions , whether taken alone or jointly with others , has ad ,-ersely af-
fected competition.

Respondent argues that cooperation looking toward joint legal fiC-

tioil is not illegal. But respondent has gone beyond merely joining ,yith
another concern for the, purpose of contemplating or bringiilg a com-

mon lawsuit. I-Iere various leading trading stamp companies have a
common policy against the redemption and exchanging of trading
stamps except by the. company ,vhich issues them. In the, comnlon in-
terest , respondent and one or more of the trading stamp companies
did contact each other from time to time concerning possible action
against exchange and redemption activities and. for the most part
suppression of the activity was achieved \yithout litigation. In re-

sponc1enfs case it was its poEcy to suppress such activity and it did
so both by acting individually and in concert 'vith others.

~2 Respondent, in its brief, coneede!O thnt eyen warning letters sent out fInd lawsuits
commenced in good faith may ,iolate the antitru:"t laws if undertaken for the purpof.:e of
achieving or maintaining a monopoly, a bo~'cott 01' some other unlawful restraint of tI':1de.
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In the circumstances \ye belieye it is clearly sho' , and we hold
that respondent, both alone and in combination \yith other trading
stamp companies , engaged in limiting competition in the use of trading
stamps and that its policies and actions in this regard are unfair and
in violation of Section :5 of the Federal Trade Commission Act-.

Finally, we come to the fol'll1 of the order to be issued. ,Ve believe
the order proposed by complaint counsel is appropriate, with seyeral
modifications. First , since the reissuance of trading stamps is in no
\yay inyoh-ed in this proceeding, the order to be issued \yith this case
should make an appropriate exeeption for actions inyolving such a
practice engaged in by respondent indiyic1uall~7

Secondly, respondent challenges the order proposed by complaint
counsel to the extent it would apply to the setting of a minimum rate
for the dispensing or stamps by retailers as ,yell as the maximum. He-
spondent asserts that no allegation in the complaint and no evidence
in the record supports such an order. It claims that the necessity for a
minimum requirement is seJf-evident: that if respondent could not set
the minimum rate it would have no assurance of revenue of sigl1ifi-
cance for the franchise granted; and that consumer confidence in the
8&1-1 system would be- destroyed.

,Ye eOl1strue respondel1t~s argument to extend only to the provisions
applying to it individually since it did not raise this issue as to the
form of the examiner s order eovel'in~t jointly en~ra~:ed in or con-e. ' '-" L.

spiratorial acts. The record contains evidence , moreover, that respond-
ent acted in cooperation with others to fix not only the maximum but
the minimum rate for stamps as ,yell the Denver, Colorado

situation.
So far as respondent bases its argument on its individual acts the

situation is this: No eyidence was offered as to any retailer dispensing
stamps on the basis of less than ten for one, and there is no particular
evidence as to the competitiye effect such a restraint might have. In
the circl1ll1stances , we are of the view that the order should not pro-
scribe respondent's individual acts or policies on fixing a minimum
ratio of the dispensing of its stamps and our order to be issued here-
with will so provide.

In accordance with the above, the appeal of complaint counsel and
that of respondent~Te granted to the extent indicated and otherwise
denied. It is directed !that the initial decision be vacated to the extent
that it is inconsistent with the vi8\YS herein expressed and that the
Col11Jnission s own findings of fact , conclusions and order be substi-
tuted therefor. An appropriate order will be entered.
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Commissioner Elman concurred and has filed a concurrlllg
statmnen t.

Commissioner Jones dissented and has filed a dissenting statement.
Commissioner Nicholson did not participate for the re.ason that oral

a.rgmnent was heard prior to his appointment to the, Commission.

CONCURRING STATE31ENT

JUNE 28 , 1 DGS

By ELMAN 0 ol1wniss-io1le1'

I dissented from the issuance of the complaint in this matter because
I believed that the many difficult questions raised by the pervasive, use
of trading stamps , as well as the restrictive arrangements by which
they are distributed , deserve broader study and analysis than a c.ase-
by-ease approach permits. The market structure and distribution
methods revealed in this record confirm my earlier view that litigation
is not the most satisfactory rlay to deal with the problems raised by
trading stamps and similar forms of nonprice competition.
The Commission , without making any finding as to "the desirability

of the use of (tradingJ stamp competition is place of price competi-
tion " determines that such stamp competition is "worth preserving
against limitations and restraints. " 1 Justified as that determination
may be on the present record, it does not come to grips with such
major questions as the impact of trading stamps on merchandising
costs and prices , and their effect in "tying:' customers to partieular
retailers who dispense stamps, nor does it cast any light on the general
eompetitive problems associated with their use. For example, a staff
report to the National Commission on Food ~Iarketing 2 suggests
that franehise arrangements and price discrimination in the sale of
trading stamps have a major effect on competition in food retailing.
Smaller retailers are either unable to obtain franchises from the large
stamp companies , whose stamps are generally more desirable because
of their wide consumer acceptance, or they pay more for stamps than
do their larger competitors, a cost difference that may be an important
compe,titive factor in the retail grocery industry. Case-or-ease. adju-
dication is not the best yehiele for consideration and resolution of these
broad probleJl1s.

Similarly, while there are a few small firms, the trading stamp in-
dustry is highly concentrated , as the Commission finds 3 with the six

1 Opinion pp. 1182;-1183.
Ol' ganization and, Competition in Fooel Retailing Technical Study No, , N"ational Com-

mission on Fooc1l\Iarketing, June 196G , pp. 471-473.
3 Finding of fact 22.
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largest firms accounting for well over 80% of both the dollar volume
received and stamps issued. Quite apart from the eTidence of hori-
zontal collusion present in this record , there are strong indications
that many of the practices here found to be il1egal , for example re-
spondenfs one-for-ten policy, its restrictions on multiple stamping,
and its vigilant efforts to restrain the operation of stamp exchanges , re-
flect, a general industry,,-ide pattern. This is not to imply any prejudg-
ment that these practices exist or that they are substantial, but the
Commission wol1lcllulYC clone better to explore all these questions more
fully in a context broader than a single adjudicative proceeding against
one company. ~\n indl1stry,,-ide study could focus not only on the
issue of the extent to ,vhich respondent's re.stricti ve prflctices reflect a
broader inclustry,vide pattern, and the competiti,-e impact of those
practices , but also on the larger questions of the desirability of trading
stamps as (1, form of competition , their effect on food 111flrketing and
on other areas of l'etclil trade , and the.ir economic implications for con-
sumers and the competitive process.

Had the Commission undertaken such a. study, it would have been
able to analyze this form of competition and assess its merits and (1is-
ad nlntages, its eeonomic efi'ects and ramifications , in a meaningful
context. On the basis of its general findings, the Commission would
have been in a position to take such action as the public interest might
require, perhaps simply proceeding against individual law violators to
eliminate particular restricti,-e, pl'fictices , 01', developing broad guide-
lines for the industry, or if necessary, preparing a. report to Congress
inc1ieating gaps in existing la,," ancl suggesting areas appropriate for
legislative action.

)dthough I regret the limited case-by-case approach here taken , the
record amply supports the findings that respondent has engaged in a
number of unfair and anti competitive practices. Accordingly, I concnr
in the Commission s decision and order.

~ As is pointed out in the majority opinion , a number of states have passed laws regu-
lating the activities of trading stamp companies , and Hen now there are bills dealing
with this subject pending before Congress. See, 

g., 

R. 2914 , 90th Cong., 1st Sess. (1967).
5 The suggestion that the interests of competition and the consuming public might

somehow be advanced if a provi!'ion were added to the order prohibiting respondent from
setting a minimum ratio for dispensing its trading stamps seems rather farfetched. The
argument, which is based on speculation rather than evidence , is that there are "undoubt-
edly " many small retailers who conld afford to IHlrcha;;e re!'pondent' s stamps but do not
do so beci1u;;e of the requirement that tl1e~' be .-1ispensed at a ratio of at least one stamp
for every ten cents worth of sales: that these retailers (assuming there are any) might
want to ;'compete " by offering stamps at a ratio less attractive to consumers, one for
every twenty cents worth of sales: and that respondent's one-for-ten policy "forecloses
such retailers from engaging in such "competition." It could he argued with equal plausi-
bility that the mere suggestion by a manufacturer of a retail price for his product "fore-
closes" some retailers from "competing" by charging the public a bigher price. It bas not
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DISSENTING STATE3IENT

JFXE 28 ~ 1968

By JONES C0'7nm/ssio'llel'"

I cannot agree "\yith the Commission majority in this case that re-
spondent be permitted to continue to fix the ratio at which its custom-
ers must dispense trading stamps. The majoritis decision is 'wholly in-
consistent with their finding that respondent had violated Section :5 of
the. Federal Trade Commission Act by compelling purchasers of its
stamps not to dispense more than one trading sta.mp for each 10 cents
"\vol'th of goods or ser,,-ices and by agreeing with its competitors to
eliminate competition by preTenting the dispensing of more than one
trading stamp for e,lch 10 cents worth 'Of goods or services.

The notice. order attached to the complaint a.s originaJly filed would
ha ye. prohibited respondent from " fixing any specified ratio of number
of trading stamps to the total retail price of go'Ods and/or services
purchased 

'" ::' '" ~. 

(emphasis added). Yet for reasons which are not
c1isel03ed in the. majority s opinion , the Commission has retreated from
the original order prm' ision and omits any prohibition on respondent
against fixing' this ratio in the future as it has done in the past. lnstend
the Commission s order simply prohibits respondent from preventing
its eustomers from o11'ering stamps in any amount in excess of this fixed
ratio. I cannot find any basis in this rec:ord for this major retreat by
the. majority from the original notice order 'and aceorclingly I 
compelled to dissent from the decision.

The uncontested evidence in the record shm,s that respondent sells
books 'Of stamps to retailers at $:2.68 pel' book and entered into contracts
"\yith its cl1stomers "\vhich required them to dispense these stamps at-a
fixed ratio of one stamp for every 10 cents "\yorth of sales. The evidellee
nlso shows that respondent enforced these fixed ratio contract. pro-
visions and in their policing activities against violating retailers
specifically advised these. Cl1stomers of their obligation to dispense the
stamps whic.h they had purchased from respondent at the 1 for 10
ratio required in the contract.

The Commission recognizes that respondenfs fixing of a. designated
ratio restrains the competiti'On of its retailer c.l1stomers. It admits in
its opinion that trading stamps are an important competitive factor
that there is an interreJationship bet"\veell 7J1'ice cOlnpetition and stamp
competition , that " trading stamps afi'ect price behavior" and points

heretofore been considered that this common everyday practice of American manufacturers
of consumer products, ran,ging from toothpaste to television sets, constitutes an unlawful
re:o;traint of trade prohibited by the antitrust laws.
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to the examiner s finding that "a. re8triction on the giving of stamps
may affect the prices of the competitor of the. stamp- issuing retailer
and thus the price offers in the market." Yet. it determines that re-
spondent can continue to fix this ratio provided it does not prevent. its
customers from dispensing nW7? stamps than the designated ratio. The
impact of the Commission decision is to permit a little bit of price
fixing provided it is the fixing of a minimul1l price but not a maximum.

I can find no sanction in law or in reason or indeed in the competi-
tive realities of the marketplace for this inexp1icable and illogical
conclusion.

,Vhat the Commission fails to recognize is that respondent's fixing
e;ven of a minimum dispensing ratio forecloses many competitors
from being able to use trading stamps as a competitive too1. There are
undoubtedly many small reta.ilers who could afford to purchase re-
spondent' s stamps but cannot do so because of respondent' s requirement
that they must be dispensed at a specified ratio in relation to sales. The
cost to the retailer of respondent' s trading stamp is a combination of
the amount he pays for the stamps plus the number of stamps which
he uses. If he "ere free to determine for himself the numbeT of stamps
"hieh he wishes to offer per dollar of sales , smaller retailers who could
not afford to offer 1 stamp for every 10 eents worth of sales, might
nevertheless be able to offer a lesser number of stamps. Because of the
interest of consumers in collecting stamps, these retailers would 
more able to compete for the business of these customers by offering
8OHLe stamps than if they could not offer stamps at all. Thus respond-
ent' s specifieation of the one- for-ten ratio thus forecloses some com-
petitors frO1n using this competitive device and to this extent restrains
the competition of potenial users just as much as it restrains the com-
petition of actual users,

The vice in respondent' s activities here lies not simply in its require-
ment that its customers refrain from double or multiple stamping as
the majority seems to believe. The vice lies in the fact that respondent
fixes any ratio at which its customers must dispense stamps which
they have purchased frO111 respondent. Hespondent's customers are
the owners of these stamps as they are the owners of the produce whieh
they purchase from their suppliers. They have complete o"nership
rights in these stamps just as they would any other premium they
might purchase to give away as a promotion device. Respondent cannot
change this fact no matter how much it seeks to by characterizing its
sales of stamps as a licensing arrangement.

The Supreme Court just this term had occasion to review the long
line of decisions relating to minimum and maximum priee fixing in
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Alb'1' echt v. The Hendel 001npa.ny, 390 U.S. 145 (1968). In a forceful
opinion, the Court again reiterated its view on the illegality of all
forms of price fixing. As the Court said:

:.laximum and minimum price fixing may have different consequences in many
situations. But schemes to fix maximum prices , by substituting the perhaps er-
roneous judgement of a seller for the forces of the competitive market, may
seyerely intrude upon the ability of buyers to compete and survive in that market.
Competition , even in a single product, is not cast in a single mold. Maximum
prices may be fixed too lOYi" for the dealer to furnish senices essential to the
yalue which goods have for the consumer or to furnish services and conveniences
,vbich consumers desire and for ,yhich they are willing to pay. Maximum price
fixing may channel distribution through a fe"- large or specifically advantaged
dealers ,vho otherwise would be subject to significant nonprice competition, More-
oyer, if the actual price charged under a maximum price scheme is nearly always
the fixed maximum price, Y\-hich is increasingly likely as the maximum price ap-
proaches the actual cost of the dealer, the scheme tends to acquire all the attri-
!.Jutes of an al'l'angemellt fixing minimum prices, It is our Yie,"\-, therefore, that
the combination formed by the re:,ponde11t in this case to force petitioner to main-
tain specified prices for the resale of the newspapers which he had purcha sed
from l'esponden t constituted

. ,,-

itllOUt more 1111 illegal restra int of tra (Ie nncler
~ 1 of the Sherman _lct.

Eyen if this ease i8yiewed as illYoh"inQ' some form of rnarketinQ'
re~tl'aint 'which though simi1ar to price fixing should not. be judged
ill terms of the 1'eaSO11:1 blenes8 of the. l'estraints rather than on the
tl':1ditional concepts of pel' se illegality, the restraints "\yhich respond-
ent has imposed are clearly unreasonable. Respondent sought to argue
that it must be permitted to fix the actual minimum ratio in order
to remain in business. This argument is wholly nnpersunsive. Re-
spondent does not need to fix the ratio at which its retailer-customers
sh,J ll dispense 8&11 :3tamps in order to assure itself of revenue any
wore than any seller ell~.!:au' ed in the sale of its products to whole-

,-. '-.

~nlers or retailers needs to fix the amo11nt of the product w'hich his
reseller will resell in order to assure itself of revenue. 

...

L~S the hearing
(':'\,\miner founc1-anclrespondent does not challenge-respondent fixes
a ~pecif:ic. price to the retailer for its stamps. This is its assurance of
rCH' l1Ue. Of COUl'se 1'espollclent~s reyenue will increase as its customers
purchase more of its product but this does not give it a right to force
its c.ustomel'S into purchasing any stated amount. The fact that re-
8pondenfs c11stomers t1'nclitionally dispense these stamps on the basis
of the dollar yolmne of their customers~ purchases is no reason ,yhy
respondent should be permitted . to designate the ratio at which its
(,l1~tomers decide to (hspense the stamp.

1 find NPwlly ullilll pressive responc1enfs other ftrgument that 
11111~t fix the ratio at which its stamps "\~jllbe dispensed in order 
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maintain consumer confidence in its product. Consumers are of course

concerned to know the number of stamps ,yhich a giyen merchant is
dispensing per dollar of sales. But a consumer does not lose confidence
in the product because merchants vary the, amount. it sells any more
t hftn they lose confidence in a product ,,-hich can be purchased at
different prices in different retail establishments.

It is ObY10nS from this record that competition among stores offering
these stamps as well as with stores not able to offer stamps on responc1-

enfs terms may be severely restrained if respondent is permitted to
fix the. ratio at ",hich its customers must dispense S&1-I stamps to the
consumer.

The Commission s decision in this case grants to every trading stamp
company which fixes the ratio at ,,-hich its customers must dispense
its stamps a license to violate the antitrust la"\ys. I cannot be a Pi1l'ty

to such an amendment of the antitrust laws carved out for any single
industry.

FrNDINGs AS TO THE F ACTS~ CONCLUSIONS AND FINAL ORDER

The Federal Trade Commission issued its complaint in this matter
charging respondent with unfair methods of competition and unfair
ncts and practices in commerce in violntion of Section 5 of the Federal

Trade Commission Act (15 U. C. S 45 (a) (1)). Hearings were held

before a hearing examiner of the Commission , and testimony and
other evidence in support of and in opposition to the allegations of
the complaint \vere received into the record. In an initial decision

filed February 10 , 1967 , the hearing examiner found and concluded

tlmt certain of the. eharges in the complaint were sustained by the
evidence and other charges "'ere not so sustained , and he entered an
order to cease and desist as to those c.harges which he found to be
sustained.
The Commission haying considered the cross-appeals of counsel

snpPol'ting the complaint and the respondent and the entire record
and haying determined that the initial decision is inappropriate to
the extent indicated in the accompanying opinion and should be VH-

cated and set aside , now makes this (as supplemented by the accom-
panying opinion). its findings as to the. facts. conclusions dnnnl
therefrom. and order , the same to be in lieu of those contained in the
initial decision.

FINDINGS AS TO THE FACTS

1. Respondent, The Sperry and Hutchinson CompallY~ more com-
monly blOwn as "S&H " is a corporation organized and existing 1111-
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c1er the la"s of the State of Xe,y .Jersey and it has its principal office

and place of business at 3:30 JIadison Avenue , New York, N e"" York

t comp. , ans. ). Respondent , ,vhieh ,yas incorporated in 1900 , is en-
gaged primarily in the trading stamp business. It is the oldest and
largest trading.' stamp company in the United States (CXs 3 ~ 5 

(jam, eTa 198; RX 92+ (prospectus) ) .
2. Respondent has hcensed approximately 5;\000 retailers to use its

trading stamps, and the~e retailers distribute responclenfs stamps
(S&H green stamps) to over 70 000 retail outlets located throughout
he United States, A trading stamp is a small piece of gummed paper

:~\bout the size of a )ostage stam )' It is ~.6vell by the retailer to CU5-

tomeI'S upon the purchase of goods or se1Tices and it is redeemable
mmally in merchandise, at centers operated by the trading stamp

company. Respondent maintains more, than 8,)0 snch redemption cen-
ters. In 1965 respondent distributed approximately :)2 million copies
of its catalog il1ustrating and describing the merchandise offered. 'Vith
gross annual receipts of over $;-300 million , respondent issues between
;37 percent and 40 percent of all trading stamps in the lTnitecl States.
It employs approximately 9 000 people on a regular basis (comp.

ans. : RX 924: CXs 3 , 5 in. c((,mel'u). From 1914 to 1964 respondent
issued 1 120 billion stamps , of ,yhich 064: billion were redeemed (CXs
440 , 444:).

3. RespondenL in connection "with the aforementioned trading stamp
business , is widely engaged in interstate commerce and in "commerce
as that term is defined in the Federal Trade Commission Act. Respond-
enrs trading stamp business is a nation"ide. operation. From its main
ofllce in N e'" York City it controls the operation of its business through
nille distribution centers , each located in a different. State, and 8;50

redemption centers which are located in 44 of the 50 States of the
United States (comp. ; ans. : CX ;586

, p. 

100; RX 924). Purchasing
is centra1ized in New York (tr. 4929 , 5608). Communications pass
behyeen the redemption and distribution centers and the X ew York
office. substantially all of which are, across State lines (CX 58fi: tl'.
f)701). The merc.handise from distribution centers crosses State lines
to redemption centers (tr. 4011-491;')). Hespondent~s other actiyities
are also "\yidely in interstate, eOl11merce , including its system of the
granting of its licenses , the deliyery of its stamps and the negotiating
of its contracts "ith 7(\000 retailers "ho dispense its stamps (RXs 3
41:1 , 924).

1 ExplRI1atory note: Tile examiner, in referring to respondent' s prospectus of April 27

1966, identifies it as RX 924 (b). Tile exllibit itself is identified onJy as RX 924 and it
as received into tile record as RX 924. It is therefore referred to here as RX 924,
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4. Respondent's business in interstate commerce is substantial (RX
92-:1:, CX 413 , and other references referred to in findings 2 and 3
above) . Respondent is in substantial competition in the distribution of
trading stamps with other trading stamp companies (EX 924; tr. 4993
6288-6293 ; CX 5 n Ca1neTa) 

5. Trading stamps haye been w::ed since about the turn of the cen-
t u1')". Respondent in 1896 pioneered in the business (CX 198). It is
011Jy in more. recent years when trading stamps have taken on a. highly
substantial role. in retailing, particularly in the marketing of food.
Their use increased rapidly after 1950 , when supermarkets became
interested in them (tr. 5010, 630-4:). From 1950 to 1962 the share of
retail grocery store sales made by stores using trading stamps in-
creased from 1 percent to -4:7 percent , although there has been a mor~
recent decline to -4:3 percent (tr. 6-4::30-6431 , 6505; CX 681). l\fost of
the companies ,yhich are no,"\ major competitors of the respondent
haye come into the business since 1950 (tr. 6288-6289). The major
supermarket chains have gi,.en impetus to the increase in the trading
~tamp lmsiness. Some. use different stamps in dijferent areas (tr. 6511-
6;")1(-5) : others have deyelopeel /)1' bought their O"\"\"n trading stamp com-
panies (tr. 62g1-6292).

6. The trading stamp companies in the United States in HJ6-4: col-
lecteel about $800 million for approximately 400 billion trading stamps
issued to more than 200 000 retail establishments. Such retaiJers include
food supermarkets , drugstores , gasoline stations and a large variety of
other retail stores and selTice organiz.ations. Trading stamps are
issued in connection with annual sales to the consuming public of
about $40 billion in goods and seryices, about one-half of ,';hich are
grocery sales (comp.; ans. ; CXs3- 411).

7. Leading trading stamp companies in addition to respondent in-
clude Top Value Enterprises, Inc. (Top Value) ; Gold Bond Stamp
Company (Gold Bond) ; E. F. ~IacDonald Stamp Company (Plaid) ;
King Korn Stamp Company (King Korn) ; and Blue Chip Company
(Blue Chip). The six largest companies in 1964 represented between
83 percent and 88 percent of the industry (CXs 4 in CCUnBJY(,).

8. The trading stamp business is a tripartite arrangement in that
the conduct of this scheme involves three persons or companies in inter-
dependent relationships-the trading stamp company that issues
the stamps and provides for the redemption , the retailer that dispenses
the stamps as a sales promotional device , and the consumer who re-
ceives the stamps from the retailer and in turn takes them to the trad-
ing stamp company for redemption. In the conduct of its business
respondent, pursuant to c.ontracts , issues to retaiJers pads of trading



THE SPERRY Ai"\f"D HUTCHINSON CO. 1209

1099 iFindings

stamps , for a valuable consideration. The retailers in turn dispense the
trading stamps to the consuming public in connection with the sale of
goods and the furnishing of services. Responde, , among other things
agrees to maintain redemption stores where the consuming public may
redeem for merchandise stamps which have been pasted into books
furnished for this purpose. Respondent's license agreements or con-
tracts with retailers are generally e,ntered into for a period of one
year, although some are for longer periods and provide for annual
rene\,al unle,ss either party gives notice of termination upon thirty
days notice. The retaile-r-licensee pays respondent for its stamps and
services an amount based upon the number of stamps rece,ived. The
average price in 1966 ,,-as $2.23 for 1000 stamps , which works out to
$2.68 per book of 1200 (which is the size book issued by S&I-I). The
license agremnent ,,-ith the retaile-r contains the statement that title to
the stamps remains in respondent. In most 'areas the rates charged by
respondent for its trading stamps decre,ase as the volume of usage in-
ereases, and for retailers in certain cntegories who reach a certain
annual level of stamp distribution respondent guarantees that the cost
will not exceec12 percent of the retailer sales (comp. ; ans. ; CXs la , 11;
RX 924; Tr. 5025-5026) .

9. The retailer-lic.ensee , for his part , agrees to advertise the use of
8&1-1 greell stamps , to furnish his customers with stamp-saver books
and catalogs of redemption merchandise (supplied to him by respond-
ent.) a.nc1 to offer ~~tamps on every purchase at the rate of one stamp
Tor each ten cents paid (EX D2-1: ex 11).

10. Respondent hits a policy of limiting its licenses to only one com-
peting retailer in a, given area , thOllgh it has de.yi:lted from this policy
in some instances (R, 92-4:: '1'1'. 5016- 5017 , 5200-5201). Respondent
also endeavors to license, a group or "family " of noncompeting retailers
i\'ithin a marh::etin~ area. , eneralh iilcluclinQ' a store ,yhich attracts fl,

, ~. ,. 

c...

hrge Humber of cu~;tomel'~~ ~ sneh as a, supermarket. The latter is re.-

leTred to as the ;' key ilCC'O1ll1l. " The other stores in such fmnilv of
merchants ma:v include a cleflning establishment, a gasoline station , a,

hard "are store , anel such other retailers ,yhich are. refGned to as
\1~C OC)

,.."

COllll Y (),

;-!- \ (""'

(lC'(.- l~ J:\~-,,-,-,-~!.

11. Re~pol1dent licenf:es retailers engugec1 in almost eYel'~- type of
retail business conducted in the Fnited Stutes: hOlyeTer, its stamps are.

used most often in those fie,lds of retuil trade which are characterized
by similarity in the. products and services offered in high frequency of
purchase., such as food stores and service stations. The percentage

418-345-72-
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breakdown of total service. revenue for respondent for the year 19(-);)

bet-ween 111'ajor categories of retail licensees is as follo,,"
P ('j'r-F! 1/ 

~upermarkets and ether food stores--

-_-_----------------------------- 

(il. 6
Service statlons____- ---------- ----

------ - -- --- -- ----- --- - -- - - ---- ---- 

21. 2

Department, dotting, dry goods, furniture and general stores--------_- 4.

;:;

Drugstores --- - - -- 

- -- - - ------ -- -- - - - -- -- - ------------ - - --- -- -------- 

4. 3

bther retail licensees--------------------------------------

---------- 

~. 6

Incentive progrn~s- - --- -- 

---- -- --- - - ----- -- --- ---- - - --- -------------- 

2. 8

Total --------------------------------------------------------- 100.

(RX 924.

12. A substantial portion of respondenfs grm"th in service re,venlle
during the post- ,y odd ,Yar II period has occurrecl in the supermarket
field. Each of the. 12 retailer licensees accounting for more than 1 per-
cent of respondent~s service revenue in 1965 was a supermarket chain.
These 12 chains accounted for approximately one-third of the com-
pany 196;"; selTice re'"enlle , ",ith no one. of them representing more
than 7. :') percent of the revenue. These 12 chains are Grand 1.";nion
:National Tea , ,Yeiss , Acme , Thorofare ~Iarkets , First Xatiowl1 , Con-
solidated Foods, ,Yinn-Dixie , Pnblix , ~Iayfair, Shop Rite and Red
0",1 (RX 924: tr. 5011-5018 , ;')19-:1:).

1:3. The books ",hich respondent supplies for stamp sa vel'S need
1200 stamps to be fil1ed, Respondent ,yill not redeem stamps until the
stamp saver has one full book. A stamp savel' may present stamps for
the redemption of merchandise at respondenfs redemption centers,
Stamp sa "ers ,yho are not located near a redemption center may redeem
stamps by mailing them directly to one of such centers. In certain
States stamps may be redeemed in cash but in 196:3 such cash redel1lp-

t1on~ made by the company ,"ere less than 1 percent (RX 92-:1:. 

400) ,
1-:1:. Sixteen 8tates (California, Connecticut, Florida, Indiann

"JIaine. :MaryJand. ~Iassachllsetts. X ebraska. X e'" Hnmpshire. XC'",

J ersey, N e'" ~Iexico , X orth Dnkota , Ohio , South Dakota , Ftah , and
Vermont) require that the shlmp sa '-er be giyen nn option to redec) 111

stamps in cash. ,Yisconsin and ,Yyoming require redemption of trad-
ing stamps in cash only. The State of \Vashington imposes a heay:" tax
on merchants who use trading stamps redeemable in merchandise. ,Vith
the exception of ,Yyoming, the abo," listed States also require th,lt
the stamp sayer be permitted to redeem less than a full book of stamps
when redemption is made in cash if stamps ha,-ing a mininn1ll1 v,lJlle

specified by the statute are. presented for redemption. The State of
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K:ansas prohibits the issuance of trading stamps on sales of merchan-
dise (RX 924; tr. 516 517).

15. Respondent offers its stamp savers the choice of over 2000
mel'c.handise items , most. of which are nationally advertised brands
available at its redemption centers. The.se include various household
items such as textiles, flabvare, kitchen ute.nsils, lamps and small ap-
pliances, as ,veIl as h.'ather goods , apparel , photographic. equipment
sporting goods, jewelry and various other types of merchandise, all of
,,'hich are. illustrated and described in a eatalog published each year by
the respondent. The number of filled stamp books required to redepm
the items in the companis recent catalog range from 1 to 385. Respond-
ent c.onducts its business on the basis that the average reta.il value per
book of 1200 of respondent's stamps is $3.00. So measured, the total
yalue at retail of the merc.handise distributed by respondent in 1965
would be approximately $335 million (RX 924; CXs 402, 403).

16. Respondent does not know with certainty the percentage of its
stamps which ,,-ill ultimately be redeemed (since it has a declared
policy to redeem all stamps ever issued), but respondent has for more
than 40 years kept its financial records and filed its tax returns on the
basis that 95 percent of all the stamps issued will ultimately be re-
deemed (RX 924). Nevertheless , behveen 1914 and 1964 respondent
issued 1120 billion stamps and only 964 billion of these have been re-
deemed. This is an 86 percent redemption rate. (CXs 399 , 440). A much
higher volume. in the. use of stamps occurred after 1960 , and the possi-
bility exists that. there will ultimately be a. greater redemption rate
of stamps for these later years. It is found , therefore , on the basis of
this record , that respondenfs redemption rate cannot be exactly deter-
mined and that it probably is some,vhere behveen 8G perc.ent and !J3

percent of the stamps issued.
17. The contracts between respondent and retai1 licensees contain

the e.xpl'ess prm- ision that the stamps shall be issued one for each ten
tents of cash payment and that they shall not be used except ill the
manner prm-idec1 (eX 11).

18. HC'sponc1ent purports to reserve title to the stamps by prm- icling
ill the ,lQTeement \yith the retailer licensees that title to the stamDS
sha llremnin in the respondent and shan not pass to anyone. else and by
inserting n notice. in the collectors books (CXs 11 , :1:01). Hesponclfllt
in ,111Y cases ,,-here application is made , gives permission to a collector
to turn over his stamps to another bona fide collector of S&H stamps
(ex :1:01). Hesponclent restricts the use of its stamps to its licensees
,met their customers (eX 401). The notice in responclenfs collectors
Look~ has been substantially the senne sine(=', the yenr 189fi (stip. 9-1:2).
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Respondent requires that at least one hook be filled before it will
redeem the stamps (CX 401). 

19. There is no notice on the stamps themselves as to respondent's
policy on transferability (eX la). Consumer witnesses were doubtful
or uninformed as to responclent~s policy on transferability (tr. 2096

2097 :2106 2155-:2157 , 2173). Some of the consumer witnesses were not
a"\ynre of responclenfs policy for getting permission from respondent
l)efore swapping stamps (tr. 2173). Respondellt~s written notice per-
mits s"\yapping among "bona fic1e

~~ 

collectors. In 1960 20 percent of
all stamp sayers s"\,apped with other collectors (OX 6:26a) ~ mostly
unauthorized (tr. 5063). Respondent has taken no action agilinst col-
lectors s"\yapping among themsehes except for the notice in the col-
lector s book (tr, 5069-5070). 1'::-0 taxes are paid on stamps issued by
the company and in the hands of retailer licensees (tr. 5076). Re-
spondent does not replace stamps stolen from its retailer licensees
(tr. 50i6) .

20. III recent years respondent has ellcoul'nged and promoted the
idea of the pooling of 8&1-1 stamp savings by members of churches
charities , 01' fraternal groups Tor the purpose of benefitting their orga-
nization (tr. -1896 , ;)976-6030; RXs lOOOn,- lOO-J..b).

21. Some retailers engage in the practice of gi'- lllg multiple stamps.
One such method is ;;double stnmpillg~

~~ 

that is , the dispensing oJ hYo
lrac1in.~: stamDS fOl' each ten cents "iyorth of ,zoods or sel'vices. "Bonus

'- ... 

starnping

~~ 

is the. dispensing of a nnml:ler 01 extra stamps in connection
,Y1t 11 the sale of a sp2cifiecl item or in connection with the total pnr-

1"1::; ~ 0YO" 'o' a ;;:P uined 'lnl0Ullt S,j': "=;")30 71')1")) Extra.

"". .~ ~~'-".

' l

' '-'

1 - 

- - 

(,", H 

, .

, o-t l.

.-. -, -

stall1ps~~ incl:.1cle those recei,-ec1 from double or bonus stampings (tr.
'7.

":)( :':--

;oTloc;-:-itLltiO'1,.l :::;1-'--'1-'-11\illn'
~~ "e1'1I'08 to tbo i~':;:l'il'~l' of bonl

'-'-_

0" -'-'

. -'-"' , ,..

(. "dl.,-- i.'

;,.~ ~ 

'c~ 

. ,.

v 0..'.0 '

;:::, ~ 

stamps in connection "i1'h torn) plll'chnS8S exceeding a specified arnOi.1nt
1+, 

;""": () . ')" ,;).),') ';-'- ") 

:)0 ')'-'. rl--';

,,- ')') (.~(\\

1. 

.),

)i) ~ -:.Ii '

' ,

0 , L'~' : ).)I-,

~ . -- ~ ' 

, '-.J...i",-,) U,) '~I/.

:2::. The tl'itcling' ~;t(1mll indm:tl' y is highly COl1cenrrD.tec1 and responcl-
t'.11t is tl Dl'ominent fnctor in the indnsIJ.'v. Accol'ClinQ' to nll'iO1l8 esti-

... "- .' 

l 1 l' m 'll(':::

~ '

J:e nUl1wel' or COmp:11112S eng,lgeL 1n C112 l'aClmg s nmpi)11S111eSS
is ,~()me,yhel'e bet,:'\een 200 and -100, althons.dl many of these are vcrv

, ~

snull (C::~ lOn-c: 11:1;:: 92-cb: tr. G:?S\ 6:286). Responc1enrs e:::timated
~-;hlll'e of the inclw.~trv in IDG4 ,"as 38 Del'Cent of the stan1 )s issued and
40 peTcent of the clol1al' vol11111.e l'ec.eived. In the same year five other
compallies e" Top YaIlle : Blue Chip~ Gold Bond , Plaid and King
I\:ol'n , collectively aecountec1 for 50 percent of the stamps i~snec1 and

~D percent of the clo11nl' ,- ol11111e l'ecei,-ecl. A_ccorc1illgly, the six largest
companies represented betl'i-een 83 pereent. and 88 percent of the in-
dustry (eX 5in Canlei'(() 
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23. In a. number of metropolitan areas stamp dispensing by super-
markets aCColUlts fer a major proportion of the retail food business
(EX 1012). T,yelve supermarkets chains accounted for a third of
responclenfs reTenue of 1965 , all of "hich became customers since the
19f50s (tl' . 5240). The following H,re some of the maTkets in which
sti:unp dispensing supermarkets account for over 70 percent of retail
fcod volume: Dallas, Fort ,Yorth, 97 percent; nIiami , 79 percent;
Albany, 78 percent; Jacksonville, 77 percent; Salt Lake City, 86 per-
cent; Little Rock , 79 percent; El Paso , 72 percent (R, 1012).

24. From 1950 to 1962 the share of retail grocery sales made by
stores using trading stamps increased from 1 to 47 percent (eX 681).
The stamp-dispensing retailers inc.Iucle all the topmost supermarket
chains in tht; United States (though they all do not use stamps in
every market in which they do business), namely, Atlantic & Pacific
Tea Co. Safeway, E:roger, National Tea, Loblaw , Colonial , Jewel
,Vinn Dixie , Acme, Allied Grand lTnion and First National (tr.
6511-6516). Food stores using trading stamps embraced 46 percent of
all food retailing in the United States in 1964 (ir. 6430).

25. The trading stamp business, particularly in the food industry, is
substantial (references in findings 23 and 24, above).

The One-foJ' Ten Policy 01' Practices Oha'l'ged Uncle'I' Count I 
00 mp laInt

26, The " one-for-ten" provision has, for many ye.ars past, been a
part of respondent's contracts "ith its retail merchants (comp. , ans.

27. Respondent, under the terms of the liceilse contracts, requires
that its licensees issue only one stamp for each ten cents worth of
goods or services (comp. , ans. , tr. 4984, ex 11). Respondent does not
take action in all ca.ses in which retailer licensees issue multiple stalnps
particularly in instances where the retailer lice,nsees are issuing multi-
ple stamps to meet competition (tr. 4986-4987). In general , howe.ver
respondent pursues a policy of discouraging in every possible WRY the
the use of multiple stamps (comp. , ans. , tr. 4984).

28. Respondent's policy of requiring retail licensees to issue one
stamp "ith each ten cents of the purchase "as enforced in a substantial
number of instances at the re.quest of retailer licensees competing with
the multiple. stamper (respondent's ans. , par. 8 thereof).

29. Respondent's action upon such complaints from licensees varied
from case, to case; in some instances a threat to cancel was made (eXs
18-a - , 19 , 21 , 128 , 130). In other instances , a simple request to desist
was lnade. (, CXs 63 , 90- , 100-10-:1:). In nlany instances repondent'
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field representative visited the offending retailer and requested the
practice to be stopped (tr. 3537). The hearing examiner, in Appendix
A attached to his initial decision , listed the various "behest" instances
and the action taken by respondent. No exception has been taken to the
appendix, including the references therein. Such appendix will be in-
corporated herein. It is attached hereto and identified as Appendix A
(p. 1151 hereinJ.

30. In most. instances the noncomplying retailer agreed to comply,
though often later lapsing into noncompliance (references in finding
29 and Appendix A).

31. The amount of commerce involved in the one- for- ten practice is
substantial. One in every five trading stamps is given out on a multiple-
stamp basis (1.1'. 6545; references in findings 22-24) . 

32. There are a number of factors "hich affect the competition for
Cl1stomers between rival retailers and foremost would be the matter
of price. In ac1ition, there are such items as the attractive-
ness of the store, convenience of location , parking lots , selections and
variety of stock, and similar considerations. Also widely used are
the so-called continuity plans. These include such as the folIo\\"-
ing: the giving of different volumes of an eneyclope,dia over a
period of time; promotional games such as "here the, customer spells
ont. a 'YOI'd or plays " Bingo

~~ 

and the, like. ; cash-register type plans
(that is, so-called trading stamp plans ,yit hout the glue) ; the giving
of ellina "are and other similar promotional sehemes. Of all of these
trading stamps hold a speeial place because of their versatility and
price-like nature (tr. 3495 3547 6073-6077). 

33. Trading stamps are used by retailers as a sales promotion device
and as a. competitive instrument (1.1'. 3100 , 3183-3184 , 3224, 6986-6987

7007). Competitors 10\,er prices to meet double stamps (tr. 3100) ;
double stamps are used to respond to price cutting (tr. 3183-3184

G986-6987 , 7007).
3-1. Trading stamps are featured in grocery store advertising. In

many advertisements claims as to 1m, prices and trading stamp offers
are. giVe11 about equal prominence (CXs 69- , 106 , 107 , 126 , 127, and
others). GroceTY advertisements intermingle price competition "ith
stamp competition (tr. 4044),

g5. A national survey among the managers of 541 supermarkets
that. do not give stamps disclosed that more than half of them (51.5
percent) had reduced prices to compete \,ith stamps (CXs 196-197
198) .

36. "'\Vhile there are other trading stamp companies in the business
to which a retailer could turn , in many markets in \vhirh respon(lenfs
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S&I-1 stamp is dominant such an option, as a practical matter, is not.
available (tr. 4055). Thirty-nine percent of consumers prefer S&H
stamps and 62 percent saye them (tr. 4054). Loss of the S&H license
for a retailer would be to lose his follo,,-ing built up over the years
(tr. 5466-5466).

;:37". In addition to the lmvering of prices, a rctailer s response to a
competitor s introduction of stamps may be the use of trading stamps
(if not already so engaged), or the issuance of 11lultiple. stamps. 
Denver, Colorado, in 1953 , the retailers in that market engaged in
stamp competition by, first , the dispensing of double, stamps , triple
stamps, and , finally, quadruple stamps (CXs 147 , 148-a and b; refer-
ences in finding 33) 

;'18. The use of trading stamps is a form or a means of ,:ompetitive:
riy:l!ry at the retail level. Trading stamps are versatile as a competitive
tool and price-like in nature (tr. 4053 , 60;37: references in finding 33).

30. Trading stamps affect price behavior (tr. 4053 , 7270-7271; RX
24) .

-:1-0. In the retail food industry, historical1y, as price competition has
intt'nsified , the use of promotion and other forms of nonprice com-
pelition decreased and yice yersa (RX 2-:1:, tr. 4053).

-:1:1. Trading stamps have been used to increase traffic (tr. 3670), to
se11 specific products (tr. 3669 , 3672) , to meet store openings (tr. 3671-
3G7:!. 70tl7), to shift patronage from regular "shopping days" to
another clay (tl'. 3531-3;')34 , 367:3 , 6975-697G), and to overcome impedi-
ments of poor location and special merchandising problems (tr. :3-:1:75-

~1.rjG , :3490 , 3;3:3:1) .

J~. Respondenfs policy of requiring dealers to limit the dispensing
of ~t(1mps has restrained competition. The agreement ,,-hich respond-
ent has 'with the retailer licensee and the enforcement of this agree-
ment preyents and has prC'yented the retailer licensee from using his
judgment in offering multiple stamps as a spur to competition. The
re~tl'jctioll in this regard affects prices , since it eliminates or tends to
(~1iJJ1inate price. cuts by competitors as a method of responding to
multiple stamping (tr. 2996 , 3101-;1102 , 7270-7271, 7:277-7:280; CXs
H)()-lD8). ~~ restriction on the giving of stamps may and does affect
the prices of competitors of the stamp-dispensing retailer , thus affect-
ing the market price (tr. 2996-2097 , 3101-3103; CXs 196-198). 

4:1. Respondenfs restraint on the dispensing of multiple stamps has
pft!' t iC'uLu1y affected competition in the, food industry. In the retailing
of Jood , price and quality competition haye. declined (tr. 4053 , 6431) .
The structure of the industrv in food retailing' is such that ". ith few
sellers there is a hesitation to 10\"e1' prices as a sales stimulant (tr.
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(H35). The imposition of a one- for-ten policy in 1964 a:f:i'ected46 per-
cent of food retailing (CX 3-B). Trading stamps in 1964 were issued
in connection ,vith annual sales to the consuming public of about $40
billion in goods and services (CX 3- B). Over 60 percent of S&.
business is derived from supermarkets and other food stores and S&H
is by far the largest organization in the stamp industry (RX 924

, p.

7) ; supermarkets represent the single most significant block of busi-
ness (tr. 5010-5011). Respondenfs restrictive practices concern some
of the largest supermarket chains Grand Union , National Tea
Acme , First National , \Yinn-Dixie, Consolidated , Red Owl , Shop-Rite
)Iayfair and others (ir. 6511 , 6516; references in finding 24). In some
markets the one- for-ten provision could affect almost all food retailing
(RX 1012).

44. In the trading stamp industry market shares are concentrated in
a few hands. Respondent-the largest trading stamp company-has
about 40 percent of the estimated $800 million industry sales (CXs
3- A , - B , 5 in oamera) . R.espondent is almost three times the size of its
nearest rival (CX in ca,mera). Respondent, plus five other com-
panies which all have a one-for-ten provision-Top Value, Blue Chip,
Gold Bond , Plaid and ICing I\::orn-account for about five-sixth of the
industris business (CX 5 in OClllW1Yl). Since the 1960s the share of all
retail sales by stamp-dispensing retailers has been about 16 percent (tr.
G303 , 6304). Trading stamps are issued in connection with annual sales
to the consuming public of about $40 billion in goods and services
(eX 3-B).

45. The follo,,'ing trading stamp companies use contracts providing
for the dispensing of stamps on a one- for-ten basis (this listing is
taken from the initial decision and is not factually in dispute):

Trading Stamp Company Stamp Issued Commission Exhibit

National Enterprises, Inc- - - - 

- - - - - - - - --

Top Value Enterprises, Inc_-----------
E. F. l\Ia.cDonald Stamp Company - - - --
l\Ierchants Green Trading Stamp Company 
King K01'11 Stamp Company - - 

- - - - - - - --

Gold Bond Stamp Companies (Sub-
division of Premium Service Corpora-
tion which used to be known as Gold
Bond Stamp Co. (Tr. 3576).

Blue Chip Company (for a limited
period 19;j7- l960).

Respondent- - - - - - - - 

- - - - - - - - - - - - - - - --

Top \~alue__--_---
Top Valueu -- - - --
plajd- 

-- - - --- -- --

::\lerchants Green_-
King KonL - - - 
Gold Bond- - - - 

- --

43.
, 52a-c.

53a-b, 54a-
5;ja-
56.
57- 38, 630-

633G.

Blue Chip- - -- - - - - 2z27 , 28.

S & H C~reelL - -- - 11 , 567b.
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In some cases there \vere express provisions for special exemptions.
46. The effect of the foregoing acts and practices has been to 
(a) Tamper with prices and price behavior and to interfere with the

free play of l1larket forces at the retail level , particularly in connec-
tion with food retailin.Q: :

~ .'

(b) Impair and unreasonably restrain competition among retail
merchants;

(c) Induce , organize and to put together a combination among com-
peting retail merchants to restrain and limit competition in the dis-
pensing of trading stamps.

47. There are a substantial number of instances involving several
sections of the United States where licensees of respondent requested
it to urge or take action against other retail licensees in competition
\yith them to cease issuing multiple stamps. Respondent, at the "behest"
of the licensees, took action in various 'ways to bring the multiple
stamping licensees into compliance with its policy. These actions varied
from simple requests to threats of cancelling the license (comp. ans.
references in finding 29 and Appendix A (p. 1151 herein)).

48. On one occasion respondent cancelled a license agreement when
the retailer refused to adhere to its one- for- ten provision (ans. , par. 8).
In most of the behest instances the licensees engaged in multiple stamp-
ing agreed to discontinue the practice (references in Appendix A
(p. 1151 hereinJ).

49. Respondent, by its actions , demonstrated that complaints against
multiple stamping ,yould be. received and acted upon (CXs 90- , 116-
117 130-146) .

50. Respondent , in many cases , upon receipt of the complaint, "ent
to the party complained against and received an assurance to cooperate
by such party and sometimes reported this back to the complaining
dealer as a means to obtain the In Her s adherence to its policy (refer-
ences in finding 49 , above) .

51. The effect of respondent's foregoing acts and practices, in-

cluding the "behesF situations, has been to induce, organize and to put
together a combination among competing retail merchants to restrain
trade and limit competition in the dispensing of trading stamps.

52. Responc1enfs foregoing acts and practices constitute. and are
unfair acts and practices and unfair methods of competition within the
meaning of these terms in Section 5 of the Fec1era.l Trade Commission
Act.



1218 FEDERAL TRADE COM:NIIS5ION DECISIONS

Findings 73 F.

The One-lor-Ten Policy Oi' Practices Engaged In TVith Others a8
haTged D"I1dei' Count II of the Complaint

53. All of the leading trading stamp companies in their contracts
,,'ith retailer licensees impose restrictions on multiple stamping and
generally require that one stamp only is to be issued for each ten cents of
purchase price. These include, in addition to respondent , National En-
terprises , Inc. and Top Value Enterprises , Ine. , which issue Top Value
stamps (CXs 43 , 44 , 52- C) ; the E. F. :McDonald Stamp Company,
Plaid stamps (CXs 53-

, -

, ;3-f-A

, -

C) : :\Ierchants Green Trading
Stamp Company, :Merchants Green stamps (eX 55-

, -

B) : King
I\::orn Stamp Company, King 1\::orn stamps (eX 56); Gold Bond
Stamp Company, Gold Bond stamps (CXS 57 - , G~3n-()ai3-G) : and the
Blue Chip Company, Blue Chip stamps (CXs :2z:27, :28; :2zG8 , 6~)). The
general basic promotion of all the major stamp companies is one on 
dime (tr. GIDO-CnD:?) .

;34. In the carrying out of the one- fol'- ten policy, some of the~e and

other f1nns at times acted in combination to enforce such restriction.
On one occasion in 195a in Dem' , Colorado , snpennarkets using
stamps became engaged in competing in the giying of multiple stamps
and at one time "\Yere issuing four stamps on a dime. A meeting "\yas held
October 1 , 195;3 by the stamp companies ,,"hose retailer licensees in Den-
ver had been issuing shnnps , namely, the respondent , Gunn Bl'otl1prs
Pioneer Trading Stamps , Inc. , Xational Gift Seal Co. and True Blue

Stamp Company. They agreed to issue (1 joint ad \"ertisement announc-
ing that thereafter firms ,,'ould require adherence to a policy of one
stamp for each ten-cent purchase. An advertisement to this effect 'Y,I::)

published October;'), 195;3 (CXs 147 , 148-

\..

B: slip. au: adm. L3-:2:.n.

Respondent also participated in other discussions involving efforts to
stop the issuance of muJtiple stamps in Denver (CX 1-18-13). Subse-
quently, for many :rears there, ,yas little double stamping in Denyer
(CXs 189-B and D , 1D1- 1D:2 19:3- , ID5: EX 548).

55. Other instances occulTed in ,yhich representatin~s of competing
trading stamp companies and respondenfs representatives were in con-
tact in connection with efforts to stop particular situations of double
stnmping. In ~Iay 1961 , a Gold Bond representative contacted respond-
ent' s man John Hol"\yorth in ATizona , advising him of a complaint
from Safe"\yay Stores (using Gold Bond stamps) about Pete s Co11ntry

Store issuing double S&H stamps. The respondent's representative con-
tacted ~Ir, Termaine of Pete s Country Store about the m(ltter (CX
14D-

, -

B). There were other contacts between Gold Bond and S&H
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(CX 150). 311'. Termaine later decided to limit his double stamping
(tr. 5883).
56. In ~Iarch 1961 a retailer licensee of respondent , Lewis Grocery

Co. , Gr6envi11e , :Mississippi , issued double stamps on the opening of a
new Safe"ay store (CXs 155- , 157-A). Respondenfs district man-
ager , Robert .A.. . Sa"hi11 , received a telephone call from a representa-
tive of Gold Bond about the practice. Sa ",hill did speak to someone in
Le"is Grocery Company (tr. 5529) and told him that ;'

. . 

. Great
Safe"ay was going to lean on him~' (tl'. 5530), meaning that Safe\,ay
would likely respond by issuing multiple (Gold Bond) stamps (eX
155-

, -

D). Sa "hill later told the Gold Bond represent;lti ,"c that the
double stamping activity ,vouldnot be l'rpeated (CXs 1;)7 , 160). ~

\p-

patently respondent~s action ,vas not etl'ectual (tl'. 5:J22-5426). (See
also admissions 45-52.

57. T,vo instances occured in Imnl in late 19(;1 and early 1962. in-
yolving Gold Bond and the respondenfs cooperative efforts to prevent
multiple stamping. In one instance Yan s Food ~Ia.rket in Pella , Iowa
gave double stamps because Pella Super-VaIn was giving free Gold
Bond stamps ,vith a $5.00 order and t\,O other S&I-I licensees in neigh-
boring towns ,vere giving double stamps. I-Ienry Vandevoort, the
owner of V an s Food Store , ,,"as told by :ThIr. Bishop, responclenfs 10-
ealrepresentative , that V an s should have to stop double stamping (tr.
3188). ,\'hen he refused , ~Ir. Bixby, respondenfs regional manager
telephoned \7 andeyool't and told him emphatically to quit (tr. 3190).
The evidence indicates that the request to Bixby to stop Ynn s from
double stamping had come from Gold Bond (CXs 164 , 165 , 166). The
second incident took place in the ,Vaterloo-Cedar Falls , Iowa area. The
evidence here , again indicates that there "'ere contacts between repre-
sentatives of Gold Bond and respondent on the stopping of double
stamping (tr. D140-3141 ; CXs 161 , 1GB-

, -

B).
58. The effect of the foregoing acts and practices engaged in col-

lectin:oly ,yith other trading stamp companies has been to :
(a) Tamper "ith prices and price behavior and to interfere ,vit 11 the

free play of market forces at the retailleyel , particularly in connection
,yith food retailing;

(b) Impair and unreasonably restrain competition among retail
merchants;

(" 

c) Induce and to put together a combination among retailers to
limit trnc1ing stamp competition:

( c1) Limit and unreasonably restrain competition among trading
stamp companie.s in the distribution and sale of tl ac1ing stamps.
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59. Respondenfs foregoing acts and practices , engaged in collec-

tively with other trading stamp companies , constitute unfair acts and
practices and unfair methods of competition \\ithin the meaning of
these terms in Section 5 of the Federal Trade Commission Act.

Supppe/3,';ion of Tl'ading Wamp Ercchanges and Othe)' Redcmptio'
Actively Unde1? Count III of the CO?nplaint

60. A trading stamp exchange is a person or business engaged in the
exchange of trading stamps issued by one trading stamp company for
those issued by another or engaged in the sale or purchase of trading
stamps to or from members of the consuming public. These exchanges
are small businesses , usually operated by a single individual. Those dis-
closed by the record include the trading: stamp exchange operflted in
Oklahoma City b~T \Villiam Rance; that in Tulsa , Ok1flhoma operated
by l\Irs. Regina Lou DeBolt; that operated in Forth \Vorth , Texas , by

l\lorris Sam Rance; and the exchange in Corpus Christi , Texas , op-
erated by Herbert R.osenwasser (tr. 1875-1876 2201-2202; 2327-2328'

!1nd R,osen\\asser deposition , tr. 2-3).
61. The trading stamp exchanges disclosed by the record are simi-

lar in their mode of operation. They buy, sell or exchange trading
stamps principally for housewives and charge a commission fee (tr.
1881). vVilliam Ra11Ce testified that 90 percent of the income of the
business was for commissions eharged for the exchange of stamps

(tr. 1882) .
62. The other kind of activity in,-ol'dng the redemption of trad-

ing stamps by other than the issuing company pertains generally to
retailers \\ho oneT to exchange 8&1-1 stamps for their 0',n ,-ariety of
stamps to lure customers into their stores. One example involves
Take s Department Store, Thibodaux , Louisiana. In this instance the
retailer ofi'ered to give $3.00 in merchandise for each green stamp
book. Respondent ITarned ake s DepaTtment Store about this prac-
tice, and the retailer agreed to discontinue it (CXs 221 , 223 , 228- B).

6:1. A.notheT exmnple of tra,ding stamp redemption b~. others than
the issuing company involves the Good Deal Supermarkets in In-ing-
ton , N el": Jersey. In 1958 this store acll-ertis:ed that it ,youlc1 accept

coupons and trading stamps to be used to bny food to g'i,-e to needy
families. Good Deal was threatened with litigation by respondent and
informed that. it had no right to exchange or redeem S&1-I stamps. It
ftppears that Good Deal eventually discontinued this practice (CXs
232-244) .
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64. The amount of commerce inyolved in trading stamp exchanges

and redemption activity is substantial or potentially substantial Re-
spondent itself operates 850 redemption centers (references in find-
ing numbered 3). Trading stamp exchanges may do business in the.
amount of $12 000 (OX 526). Collectors informally swap 20 percent
of the trading stamps issued (eX 6:26a).

65. Trading stamp exchange operators :1\1. S. Rance , ,Yilliam Rance
and Regina, Lou DeBolt all testified that they had a policy against
selling stamps to retail merchants \tr. 1922, 2246-2247 , 2346-2347),

There is no substantial evidence in this record that the practice of re-
issuing or dispensing stamps pre\-iously issued to another retailer is
widespread or a. sig1lificant factor in the trading stamp business.

66. Respondent~s policy is to oppose and suppress the operation of
trading stamp exchanges and all redemption of S&H trading stamps by
persons and firms other than the respondent (respondent ~s ans. , par.
16). The facts supporting sueh finding are also contained in Appendix
B of the. initial decision and have not been disputed by the parties. The
xaminer s Appendix B \yill be incorporated herein verbatim and des-

ignated as Appendix B (p. 1153 hel'einJ of the findings of the Com~

mission. Respondent enjoined and suppressed the trading stamp ex-
changes listed in finding 60 (Rosen\,asser dep., p. 14; tr. 1988 2234-
2340 , 2344-2345; CXs 602-

, -

, 603 , 604 605A 607 , 608 , 609).
67. It is, and for many years has bee, , the practice of respondent

to send warning letters to all persons who respondent has reason to
belieye, are engaged commercially in the business of exchanging re-
spondenfs stamps for other trading stamps or for merchandise , ser..,

viees or money. and to bring suit if neCBSSal'Y to enjoin such actions
ac l11. ..;u 

68. Respondent filed as many as 16 complaints seeking injunction~
from .January 1 , 1957 , to April 1 , 1965 , and in this period it issued 140

'yarning letters to firms exehanging S&H stmnps and 175 warnings to
peTsons enga.ged in redeeming S&H stamps (adm. 24 and 25).

69. Other trading stamp companies, inducting some of the largest
also reserH', title to their trading stamps in a notice in colleetors books
similar to the restrictions in respondent:s collectors books. These in-
elude Top Value , IGng I\::o1'n , Gold Bond , Plaid , :1\Ierehants Green and

Triple S (CXs 209-212 , 216-218; adm. 82- , 116; stipe 43-48).
70. It is respondenfs policy to encourage the pooling of stamps for

eharita ble reasons. An Bxample. of this is "here a ehureh organiza-
tion deeides to acquire a, school bus "ith trading stamps (tr. 2225-
22;'\0 , -lSDG 0976 6030; RXs 1000-

...-

"- to 1004-B).
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71. Respondent cooperated iyith or received the cooperation 
other trading stamp companies in suppressing the operation of trad-
ing stamp exchanges. The hearing exall1iner s findings on this ques-

tion, not disputed by the parties as to the facts shoiyn , are incorpo-
rated herein and constitute the. Commission s findings to follo,,- , nl11l1-
bered 7:2 through 8:2.

7:2. In ~Iay of 196:2 , Robert "~. S\yeet of counsel to respondent , au-
thorized its local counsel to join Texas Gold Stamp Company in an
action to enjoin an unauthorized use in Ha,yl11ondville , Texas (CX
;312; stip. 49; CPF 8:2; RPF 165).

lB. In December of 1~)(-n , Peter A. Cooper, attorney for respondent
\\rote rnited Trading Stamp Company reqnesting that company to
ha Y(' their licensee, Spollnngles ~Iobile Sel'Yice , discontinued redeem-
ing 8&11 stamps (see OPF 89). Shortly thereafter l~nitecl Trading
Stamp Company responded that they were investigating, and that
they would take the necessary steps if they found ei,ic1ence of im-
proper redemption. They also assured respondent of their continued
cooperation inll1atters of this type (CXs ;3I;3-;J1G: stip. ;)0). The gaso-
line station cease-dredeeming S&H stamps (CX. :31,: RCPF CPF ~n).

,-d:. The attorney for Quality Stamp Company in .June 1961 notified
respondenfs geJ1el' al counsel of an advertisement in an East l\Iem-
phis~ Tennessee, paper by \Yarrell \Yooley offering to exchange
stamps. Qualit:(s counsel requested assistance in the form of explain-
ing the theory of respondent~s actions against such exchanges (CPF
81). Respondent's counsel shortly thereafter ",a l'ned \\~ ooley to cease
his activity and suggested to Quality Stamp Company s counsel that
they coordinate their acti\-ity with 8&1-1 to avoid a multiplicity 

suits , if action \vere required. Some time InteL local ('01111::;('1 for re-

spondent in Tennessee talked \vith Quality s collnsel nnd with counsel
for TO1) Value. Top Value s counsel said that he. ,voulc1 hl1l-e no ob-

jection to respondent's joining his action , but that Quality Stamps
,voulc1 not do so because of other matters making it preferable for
them not to litigate. Top Value also requested assistance in securing
ei-ic1ence against ,Yooley. ,Yooley later ga n~ up its trading stamp
exchange business just as Top Value counsel \"las about to start 11 pro-
ceeding for an injunction (CXs 318-3:25; stip. ;)1).

75. In .A..pril 1950 , respondent's counsel instructeel (l local oHicia 1 
speak to I\::arbe s Supermarkets in Joplin , ~Iissoul'i , beca m:e Top
Value s general counsel had advised hinl that Kftrbe s was exchang-
ing Top Value for 8&11 stamps. Responc1ent~s counsel saiel he had
agreed to do all possible to stop the practice. The local oflicial reported
that l\::arbe s agreed to discontinue the practice in accordance ivith the
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request of Top V alue. s counsel (CXs 3:26-3:27; stip. 54; CPF 80;
CCPF RPF 168).
7G. In September H);,)9 , the general attorney for Top Value Enter-

l)l'ises , Inc. ~ "Tote respondent~s assistant general counsel that Kirk:
Gift Shops in Dayton , Ohio: had ceased redeeming Top Value. stamps
but \"ere still accepting S&H and King Korn and that he thought
respondent 'would be interested in stopping the practice (eX 8:28;

still. ;'5:2). Respondent s assistant general counsel replied "ith thanks
stating ;;,ye "ill follmy up on this and stop the practice to which you
refer~' (CX :32D). This matter ,yas then referred to outside general
counsel to handle (CX 330; sti p. 52: CPF 8()).

77. In ,June of 19;)~) , the Gold Bond manager in Denver , Colorado
informed the Grand .Junction office of respondent that Kirby Vacuum
Cleaner C'Ompany in D('n '.er ,yas accepting S&H stamps in lieu 
monev and that Gold Bond had notified their counsel. The local
branch manager of respondent notified respondent~s vice president.

Then respondenfs assistant general counsel sent the matter to out-
si(le. C'ollllsel to handle ;;in their u811'al competent ,yay" (CXs ;331
i1:3:2 stip. ;"):3; CPF 87). Outside counsel ,,-rote Kirby s and received

ns~urances of discontinuance. The local manager of respondent then

rechecked Kirby s and found it in compliance (CXs :3;31-3;30).
78. In February of 1D;,)9~ counsel for respondent were informed by

Triple S's attorney that Food Land , Inc. , in ,Y orcester, ::\Iassae1111setts
,yas redeeming 8&11 and other brands oftl'ading stamps. Respond-
eneB counsel then ".ired Food Land to cease and, after receiving as-
surance. of discontinuance , told the local manager to check to see that
Food L,lnc1 had, in ff~ct, ceased (CXs 8-:1:0-:3-1:1:; stip. 35; adm. 8T:
CPF 88).
7D. In l.Iarch of 19;)7, respondent ,yas informed that :Mayfair

.:\L1l'ket in Red Dank , Kew ,Jersey: ,yas accepting 8&11 stamps for
Ye11O\y stamps, In addition to notifying :Mayfair i\lnrket to cease

respondent notified Philadelphia Yellmy Stamp Company that its
lieensC'e , .:\Iayfair, was improperly dealing: in its stamps. Philadelphia
YelJmy Trading Stamp Co. agreed that its licensee should discontinue
a11(l ~O notified .:\Iayfair ~larket. .:\IaTfair needed further ur~.?:inQ: andCo- '-
so respondent again requested Phi Indel phia Ye11ow Trading Stamp
Comp,my to take action. Respondent subsequently l'ecei ,.ed 11 letter
from the attorney for YelJow stamps stating that they had again
,yritten .:\Iayfair .:\Iarkets and agreed that trading stamp companies
sho1l1drec1eem only their myn stamps. The attol'ne~' for YellO\y Stamp
thallkec1respondeD~rs counsel for acJ\' ising of the instance and assured
respondent's counsel of continued cooperation (CXs 3:i:5-:3;3:2; adm.
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88; stip. 59). Following this exchange respondent instructed its As-
bury Park employee to recheck and report (CX 53; stip. 59; CPF 83).

80. In :l\Iay of 1956 , :Mr. Collins , then n, member of the firm of Casey,
Lane and 1\Iittendorf as outside general counsel for respondent
arranged ,yith counselfol' United Trading Stamp CO1l1pany and coun-
sel for Top Value to have, respondenfs counsel in Oklahoma represent
all three companies in eonnection with unauthorized redell1ption of
their stamps by Open Front Food )Iarket in Duncan Oklahoma
(stip. 6U: adm. sa; CX 3;'5-:1:; CPF 84). Respondent checked and found
that this practice had been discontinued. In 1957 it started again.

Counsel for S&1-1 request eel coun:::el for United , whose licensee Open
Front Food :)larket. hncl then become, to take steps to stop Open
Front's practice of exchanging ~&I-r stamps (eXs 355-358). Uniteers
COU11se 1 took r he action requested (eX ;3;jf)).

81. In October Hi;)(; counsel for Community Stamp Company asked
responcLpnt whether or not it. would be interesteel in sharing legal fees
1 f Communi ty decided to o to bar' to preTent Baries of Saxonburg,
Pel1J1syl' nl11i;1, Trom redeeming S&H a)1(l Community stamps. Re-
spondent tnrJ1e(l the mat(-t) r over to outside general counsel ~ "Who ,vrote
Bnries to stop, thanked Comnl1lllity s counsel for the information , but
l'E"sen- ecl c1ecision on ",hether or not to proceed jointly ,-vith COll1-
11ll1nity. Commlmity's counsel Inter "Tote that Baries had eliscon-
rinnec1 (C:Xs ;-1()n-;1G:-j: stip. 61). Appn~.'ently Baries started .again
because in :)la1'ch H);)i ~ responc1enfs outside counsel wrote. to counsel
fOl' Prudential Premium Company. ,,-hose licensee Baries was, to
IHn-e BaTies cense their lmhl,yful aetiyity, because S&H was "under
coJlsic1el'ahle. pressure from licensees in the Saxonburg area to do some-
thing' ,lbout Bnl'ie8 

':: '" '::

~' Prudential's counsel informed respond-
enrs counsel that he had instructed. Prudential to notify Baries to

:S: " I i)Dr..' CPF 89)sop , S.) )OO: ::;Jp. :

' "

8:2, In .Tal1lli1ry of 1060 , an S&H zone mnnap:er notified the home
office thnt H. Donosky, a pawnshop operator in Ros\yel1 , New ~lexico
was achertising' thnt he "'Ollld Im~' 8&1-1 and other stamps for $1.
pel' book. The mMter was referred through channels to outside general
counsel. (;-pnera 1 counsel "Tote Donosky to cease and desist and also
\\T()t~' three other trnding shImp companies-Frontier , Gold Bond and
~('ottje-~ellclillg- tlJe111 a cop~' of his letter to Donosky, In sending the
ll'tter to the otlwr trading stamp companies, :J11'. .Joyce of outside

9."1:'ne1' al counsel '"rote: 

\\~

trust that YOU, too. will ,yish to take im-
mec1i.lte step8 to eliminate ::\11'. Donosky s unlawful interference with

Ol1r trading st,1mp hllsines3~: (CX :37:2). The. letter to Donosky and a
second ~.'egoi::tel'ec1 letter "\Tere. returned 11l1claimec1. Gold Bond wrote
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that it would look into the. mattel' ~ and I~ rontier wrote Donosky to
cease. An attempt was then made. to make contact with Donosky
locally. This resulted in securing information that the trafficking in
S&.H stamps has ceased (CXs 367-a-386; stip. 62; CPF 85; RCPF
CPF 85).

83. Respondent suppressed or restricted the activities of the trading
stamp exchanges engaged practically exclusively in the business of ex-
changing Or redeeming trading stamps. These include the exchanges

listed in finding 60 , above. The. trading stamp exchanges suffered a
serious loss of business when they ,"rere compel1ed to discontinue deal-
ing in respondenfs stamps. For instance , "\Villiam Rance testified that
his best estimate of the business lost after respondent obtained an
injunction against him was a gross income dedine of betwe,en 40 and
60 percent (tr. 1912; ex 526- X). ~Irs. DeBolt testified that 60.

percent of the transactions in her exchange involved S&H stamps
(tr. 2231).

84. Certain stores a.nd exchanges were forced out of trading stamp
exehange operations entirely. For example, the trading stamp ex-
change in Los Angeles discontinued exchanging stamps upon threat of
an injunction (CX 311). "\Varren "\Vooley was forced to quit his ex-
change operation (CX 325). 

85. Victor H. Savin , president of the V. Savin Company, Inc. , doing
business as Tifon Je"welers in New 1-Iaven , Connecticut, in 1958 offered
to take in trading stamp books to",ards the purehase of the products
the. conlpany sold , such as dia.monds , watches , appliances , luggage, etc.

Tifon was fore-eel to discontinue this practice by the respondent. 1\Ir.
Savin considered that he was in c.ompetition with the trading stamp
redemption centers (tr. 2662-2668).

86. Respondent, in suppressing and eliminating trading stamp ex~

c.hanges and other exehange and redemption activity involving S&1-1

stamps, prevented or restricted retailers from using an effective com-
petitive devie-e.

87. Respondent's dominance in the trading stamp field and the pop-
ularit:y of its S&H stamps magnified the effects of its suppression
practices. ""\Villiam Hance testified that in Oklahoma City there were
approximately 15 different kinds of stamps but that the three most
important ,yere Top Value , Gunn Brothers and 8&1-1 (tr. 1904-1912).
The e11'ect of respondenfs injunction against him went beyond 8&1-1:

stamps because if customers had S&H green stamps and could not ex-
ehange them as part of the ,yhole deal he ,yonlcllose the transaction
(tr. 1912-1913). Respondent had ill effect, therefore, a monopoly
pmyel' oyer the small trading stamp excha,nges. Respondent~s actions

418-345--72----
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in suppressing the redemption and exchange of its stamps by trading
stamp exehanges has curtailed the operations of a ,,-hole class of small
busines:3men (references in findings 66- , above).

88. Respondent~s policy of suppressing exchanges and the free and
open redemption of trading stamps, both alone and in combination
ith others , has restrained trade. In many instances, the, firms-many

of ",hich ,"ere retailers-were forced to abandon their redemption
and exchange practices , thus curtailing their competitive responses
(references in findings 66- , above).

8~) . The effect of respondent's acts and practices rebti-re to trading
stamp exchanges and redemption activity has been

(,1) To unfairly suppress such exchanges and the business or re-
tailers and others engaged in trading stamp redemption 01' exchange

acb \- ity, to the detriment or the persons engaged therein and the con-

sumillg public.:
(b) To substantially impair and restrain competition.
nu. The foregoing acts and practices relative to trading stamp ex-

change and redemption activity constitute and are unfair acts and

pnlcitces and unrair methods or competition ",ithin the meaning or

Section 5 of the Federal Trade Commission Act.

('OXCL 1!SIOXS

1. The Federal Trade Commission has jurisdiction of the :::ubject

matter of this proceeding and or the respondent herein.
~. The aforesaid acts and practiees or the respondent, for the rea,

~on:3 stated in the. accompanying: opinion , are. to the prejudice an 

injury of the public, haye. u11reasonably restrained~ injured and

impaired eompetition , and thereby constitute unfair methods of C0111-

pi?tition in commerce and unfair ftcts and practices in yiobtion 
~~edioll t) of the Federal Trade Commission Act.

3. This proceeding is in the pu blie interest.

ORDER

It is oi'(Zej' That r'2spondent , The Sperry and Hutchinson Com-

pany, its officers , agents , representati \" , and employees , directly or
t 11 rough any corporate or other device , in connection ,yith the issuing,
distribution , selle , or the redernption of tr,ac1ing stamps in commerce
,lS " commerce" is defined in the Federal Trade. Commission ..:\ct. do

fm'l l1'.yit 11 cease and desist from:
1. Putting into effect , maintaining, or enforcing any plan or policy

under \y111('h contracts, agreements, or understandings are entered

into ",itll any retailer yrhich Ita H' tIle purpose or eifect of:
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(a) Fixing or establishing the maximum number of trading
stamps 'which may be dispensed by retailers to their customers in
relation to such customers ' purchases of goods or services;

(b) Requiring, expressly or by implication , 01' suggesting to
or inviting any retailer to dispense trading stamps on a basis not
to exceed a specified number of trading stamps in relation to pur-
chases by snell retailer s customers of goods 01' serFices.

:2. Securing adherence to a scheme or poliey of foreclosing the clis-
pensing of trading stamps at the retail le,-e! in excess of any specified
nltio of stamps to goods 01' 8en- ices sold , by terminating or threaten-
ing to terminate or cancel , or refusing to enter into contrnctualrela-
tion:-;hi p ,,-jth , or threatening to refus(\ to deal ,yith , any retailer, or
taking' nny other at1il'll1nti \-e action \\-hich J2'oes beyond the mere c1ec-

.' '-- 

li11ntio11 to denl \"'\it11 n customer \y11o \yill not observe such polic:r.
;L Combining, conspiring, 01' othcnyise knOlyingly acting in concert

\yitll any other person to en use allY ret,li leI' to dispense trading stamps
in ;my :~pecifiec1 ratio of the number of stamps to goods 01' seITices
sold.

-1:. Communicating in any I\-ay ,,-ith any other trading stamp com-
pany, or ncting in any \yay in response to any communication from
any trading stamp company, ,yith respect to the ratio of the number
of trading stamp~ c1ispens(\d in relation to goods or sen- ices sold by
the retailel'

O. Attempting in allY 'Y,1T to:
(a) Impair , 1illlit ~ 01' make subject- to any conditions , lrhether

h~- n purported retention of legal interest or othen\"iscj ~ the free-
dom oJ flny retailer to \yhom the r('sponc1ent has issued trading
:~tamps 01' any person to \",hom such retailer dispenses or transfers
Sl1C11 respondent's trading stnmps ~ to alienate such stamps , and

(b) To suppress or p1'e\-ent the free and open redemption or
exchange of trading stamps or the operation of trading stamp ex-
chan~~:es. ,ylwtLcr by brinQ:inQ.' any action in any court of any

- ,- ~. ., .' 

jurisdiction to enfo1'l'l' any purported legal interest referred to
hen\ln , 01' otlH:'l' ,yi:::e

except that the 1'rOl- i81011S of t111::-: paragraph shall not apply to the es-
tent. that respondent ('1m establish that c1i:3pensing or transferring of
respondent' s stnmp::; \y,18 1)1,1(1(' \yith the sale of goods or the furnish-
ing of :-:en" ices IJY persons or concerns not licensees of respondent.

G. Combining 01' conspiring: \yith , or soliciting concerted action
from , any other (-l'ac1ill~ stamp company to pre\-ent redemption of
tr1ldi ng StH111pS or the opn;rbon of a trading stamp exchange.
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7. Communicating in any ,yay ,yith any other trading sta.mp com-
pany or acting in any ,yay in response to any communication frOlll
any trading stamp company ,yith respect to preventing the operation
of any tracling stamp exchange or the free and open redemption 01'

exchange of trading stamps by any person.
It i.s fu1'theJ' 01YleTed That the respondent , 'Ylthin sixty (60) days

after the. effective date of this order:
1. (a. ) Notify ill ,yriting all of its sales employees , sales rep-

resentati ,- , and licensees of the provisions of this cease and de-
sist order;

(b) Reform all contracts with retailers or others who dispense
S&H green stamps to the public to conform with the provisions
of this cease and desist order;

(c) Eliminate the "Notice" contained in the S&H stamp-saving
book, or reform said "N atice" to conform ,yith the provisions of

this cease and desist order.
2. Except as respondent can show' that the situations consisted of

the dispensing or transferring of respondent's stamps ,rith the sale of
goods or the furnishing of seryices by persons or concerns not licensees
of respondent: 

(a) Notify in writing each person to whom it has written
\yithill the five years preceeling the effectiye elate of this order, a
letter ,yarning sueh person not to operate a. trading stamp ex-
change or otherwise engage in the free and open redemption of
trading stamps , that the respondent no longer intends to, nor \yill
in any way, prevent such acts by such peTson;

(b) Notify in writing each person agaimt whom it has se.cured
\yithin the ten years preceding the eft'eetiye date of this order , an
injmletion or other restraining order in any court of any juris-

diction forbidding such person to eng'age in the operation of a

trading stamp exchange or otherwise engage in the free and open
redemption of trading stamps, that the. respondent will not oppose

the dissolution of such injunction or other restraining order.
It .is fupthei' orde1'ed That respondent, The Sperry and I-Iutchinson

Company, shall , within sixty (60) days after sen-ice upon it of thi2
order , file ,,-ith the Commission a report , in "Titing~ setting forth in de-
tail the manner and form in "\yhich it has complied "\yith this order.

Commissioner Elman conc.urred and has filed a concurring state-
ment; Commissioner Jones dissented and has filed a dissenting state-
ment: and Commissioner "XichoJson did not participate for the reason

that ond argument "\YflS henrcl prior to his appointment to theCommission. 
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Complaint

IN THE J\:L~TTER OF

GLAj\IOVR. SPORTS,YEAR CORP. ET AL

CO~SE~T ORDER ) ETC. , IX REGARD TO THE ALLEGED VIOLATION OF .THE FED-

ERAL TRADE CO::\BIISSIO~ AND THE TEXTILE FIBER PRODUCTS IDENTlFICA-

TION ACTS

Doaket 0-13,jJ, Complaint, June 27' 19G8-Decision, J'une 27' , 1968

Consent order requiring tn-o Sew York City manufacturers of ladies ' sportswear
and blouses to cease misbranding its textile fiber products and furnishing
false guarantees.

COMPLAINT

Pursuant to the proyisions of the Federal Trade Commission Act
and the Textile Fiber Products Identification Act , and by virtue of
the authority vested in it bv said Acts. the Federal Trade Commission.

" .

having reason to believe that Glamour Sportswear Corp. , a corpora-
tion , and Pantops by Glamour, Inc. , a. corporation , and :Mark Leder-
man and Eugene Lederman , individually and as officers of said
corporations~ hereinafter referred to as respondents , have violatell the
provisions of said Acts and the R.ules and Regulations promulgated
under the Te,xtile Fiber Products Identification Act, and it appearing
to the Commission that a proceeding by it in respect thereof 'yonld be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

PARAGRAPH 1. Respondent Glamour Sportsyrear Corp. is a corpora-
tion organized , existing and doing business under and by virtue of the
Jaws of the .state of Xe" York , with its ofl-ice and principal place of
business located at 13:2 ,Yest 3Gth Stl'eeL X e',' York , New York.

esponc1ent P,l11tOPS by Glamonr, Inc. , is a corporation organized

, ,

existing and doing business uncleI' and by virtue of the la 'ys of the State
of New York , with its office and principal place of business located at
132, ,Yest 36th Street , N e,y York, New York. 

Inclivich1ill resDonclents :JInx1\: Lederman and EuQ:ene Lederman are

~ ~.

officers of said corporate respondents. The:" formulate, direct and con-
trol the acts , practices and policies of said corporate respondents. in-
cluding the acts and practices hereinafter referred to. The office and
principal pb.ce of business of these jndi,-idnnl respondents is 132 ,Yest
36th Street , New York New York.

Respondents are engageel in the manufacture and sale of belies
sportsyrear t1llCllac1ies ' blo11ses.
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\.R. 2. Respondents are no"- and for some time, last past hft \' f' been.

enQ:ag:ed in the introduction. manufacture for introcluction~ sale, ac1-

~ ~ 

vertising, and offering: for sa le in commerce, and in the transportation
or causing to be transported in commerce , and in the importation into
the United States of textile fiber products: and have sold , oilered fOl'

sale , advertised , delivered transported and caused to be transported
textile fiber products , ,yhich have been ac1yertised or offered for sale in
commerce; andlun' e sold , offered for sale , achel'tised , delivered , trans-

ported and caused to be trnnsportecl , after shipment in commerce , tex-

tile fiber products either in their original state or contained in other
textile fiber products: as the terms " commerce

~~ 

and "textile fiber prod-
ucC are defined in the Textile Fiber Products Identification Act.

PAR. :3. Certain of said textile fiber products were misbranded by the
respondents ,yithin the intent and meaning of Section 4: (a) of the Tex-

tile Fiber Products Idenbfication .:\.et and the Rules and Regulations
promulgated thereunder, in that they ,yere falsely and deeepti'rely
stamped , taggec1 ~ labeled , invoiced, achertised , or othen..-ise i(lentified
as to the name or amount of the constituent fibers contained therein.

Among such misbrHnc1ec1 textile fiber products , but not limited there-
,yere textile fiber products (lad ies pants) ,yith 1a be1s which set forth

the fiber content of a bonded hb~'ic as ;; !)O~-

~ .:

\cetnte, 10)( Xylon;'
thereby representing the entire fabric to be as described , ",hereas. in
trllt 11 and in fact. the sald libel's contained substnnt inllv diiT'erent fibers

. ,

and amounts of fibers than represented,
UL 4. Certain of su~h textile fiber products ,yere further mis-

branded by respondents in that they ,yere not stnmped , taggecL labe lcd
or othenyise identified to 8110'1'- each element of information l'eI'Juired 

be clisr1osed by Sectioll J (b) of the Textile Fiber Products Identifica-
tion Act, and in the manner and form prescribed by the Rules and Reg-
ulations promnlgatedunder said ~\ct.
. Among snch lllisbl'alH1ec1 textile fiber procll1cts , but not limited t here-
, ,yere textile fiber products ",it h labels ,yhich failed:
1. To disclose the true generic names of the fibers present; and
:2. To disclose the true percentage of such fibers: and
:3. To disclose the name, or other iclentiJicntion issued and register-

ed by the Commission , of the mnnllfnctm'er of the product or one 01'

more persons subject to Section 

::) 

of the sa id ~-\ct , ,yith respect to s11ch

product.
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\R. 5. Certain of said textile fiber products "ere misbranded in
violation of the Textile Fiber Products Identification ~'-\..ct in that they
ere not labeled in accordance with the Rules and Regulations pro-

mnlgated thereunder in the following' respects:
1. Generic names and fiber trndemarks "ere used on labels ,,-it hout

a full and complete fiber content cljsclosure appearing on such bbels
the first time the generic name or fiber trademark appeared on the said
labels , in violation of Rule 17 (b) of the aforesaid Rules and Regu1n-
tions,

2. The required information as to fiber content "as not set forth in
such a manner as to separately show the fiber content of each section of
textile fiber products conta ining two or more sections, in violation of
Eule 25 (b) of the aforesaid Rules and RegnJations.

\R. G. Respondents have furnished false guaranties that their tex-
tile fiber products "ere not misbranded by falsely representing on in-
voices thflt l'espondents had a continuing guaranty under the Textile
Fiber Products Identification ~\..ct on file "ith the Federal Trade Com-
mission , "hen such "as not the fact , in vio1at.ion of Section 10 (b) of the
said Act and Rule 88 (d) of the Rules and Regulations promulgated
under such Act.

\R, 7. The acts and practices of respondents~ as set forth aboye
,vere , and are , in yioJation of the Textile Fiber Products Identification
Act and the Rules and Hegu1ations )womulg:ated thereunder. and con-

stitutecL and nmv constitute , unfair methods of competition and unfair
and deceptive acts or practices in commerce , under the Federal Trflde
Commission Act.

DECISION AXD ORDER

The Fedel'a 1 Trade Commission )un-ing initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof. and the. respondents having. been furnishe.d thereafter ,,-ith 
copy of a. draft of complaint ,,-hich the Bureau of Textiles and Furs
proposed to present to the Commission for its consideration and ,vhich
if issued by the Commission , "onld charge respondents with violation
of the Federal Trade. Commission Act and the Textile Fiber Products
Indentification Act; and

The respondents and counsel for the Commission having thereafter
executed aJl agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth jn the afore-
said draft of complaint, a statement that the signing of said agree-
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me,nt is for settlement purposes only and does not constitute an ad-
mission by respondents that the law has been violated as alleged in

such complaint , and waivers and other proyisions as required by the
Commission s Hules; 'and

The Commission having thereafter considered the matter and having
determined that it had reason to believe that- the respondents have
violated the said Acts , and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (30) days now in further conformity with the pro-
cedure prescribed in S 2.34 (b) of its Rules; the Commission hereby
issues its complaint, makes the follow"ing jurisdictional findings, and
enters the following order:

1. Respondent Glamour Sportswear Corp. is a. corporation organ-
ized. existing" and doing" business under and by virtue of the laws of

'- '- 

the State of N eIV York, with its ofi1ce and principal place of business
located at 132 ,Yest 36th Street , New York , New York.

Respondent Pantops by Glamour , Inc. , is a corpora.tion organized
existing and doing business under a.nd by virtue of the laws of the
State of New York , with its office and principal place of business
10eated at 132 ,Yest 36th Street , New York , New York.

Respondents :Mark Lederman and Eugene Lederman a.re officers
of said corporations and their address is the same as that of said
eorpora.tions.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

It is oTdeJ' Tha.t respondents Glamour Sportswear Corp. , a cor-
poration, and its officers , Pantops by Glamour, Inc. , a corporation
and its officers , and ~lark Lederman and Eugene Lederman , individ-
ua.1Jy and as officers of said corporations, and responde,nts ' representa-
tives agents and emplo~-ees , c1irectl~- or through any eorporate or other
device. in connection with the introduction. delivery for introduction.
manufacture for introduction. sale, advertising, or offering for sale
in commerce. or the importation into the lTnitecl States of any textile
fiber product: or in connection with the sale. offering for sale, adver-
tising, delivery, transportation or causing to be transported , of any
textile fiber product, which has been advertised or offered for sale in
commerce: or in eonneet.ion ,,-ith the sale offering for sale advertising,



GLA.l\10l1 R SPORTSWEAR CORP. ET AL. 1233

1229 Decision and Order

delivery, transportation or causing to be transported , after shipment
in COn1l11erCe of any textile fiber proc1uet, whether in its original state
or contained in other textile fiber products, as the terms "commerce
and "textile fiber product" are defined in the Textile Fiber Products
Identification Act, do forthwith cease and desist from:

~lisbranding textile fiber products by:
1. Falsely or deceptively stamping, tagging, labeling, in-

voicing, adveTitising or otherwise identifying such products
as to the name or a.mount of the constituent fibers contained
therein.

2. Failing to a.ffix a stamp, tag, label or other means of
ide.ntification to each such product showing in a clear, legible
and conspicuous manner each element of information require.
to be disclosed by Section 4 (b) of the Textile Fiber Products
Identification Act.

3. Using a generic name or fiber trademark on any la,bel
whether required or non-required , without making a full and
complete fiber content disclosure in accordance with the Act
and the R,ules and Regulations thereunder the first time such
generic name or fiber trademark appears on the label.

4. Failing to make a disclosure on the required la,bel on
or affixed to textile fiber products composed of two or more
sections of different fiber composition , in such a manner as to
show the fiber composition of each section in all instances
where such disclosure is necessary to avoid deception.

It ls f1.t?'thel' O1'Cle?' That respondents Glamour Sportswear Corp.
a corporation , and its officers , Pantops by Glamour, Inc. , a corporation
and its officers, and :Mark Lederman and Eugene Lederman, indi-

vidua.lly and as officers of said corporations, and respondents ' rep-
resentatives , agents and employees, directly or through any corporate
01' other device , do forthwith cease and desist from furnishing a
false guaranty that any textile fiber product is not misbranded or
falseJy in voiced.

It is f1.tTthe?' o1Yle?'ed That the respondent corporations sha.ll forth-
with distribute a copy of this Order to each of their operating divisions.

I tis fu?'the1' oJ'del' That the respondents herein shnll , within sixty
(60) days after service upon them of this ordeT, fiIe \yith the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have complied with this order.





INTERLOCUTORY, VACA.TIXG , AND
l\1ISCELLASEOUS ORDERS

JACOBY-BENDER. IXC.. ET AI,.
Docket 8728. Order

, .

la'//, 1968

Ordering denying motion to dismiss on the ground that complaint counsel was
late in filing notice of a))lwal: and granting: l'espol1clents extension of time
to file reply,

ORDER DE~YI::\'"G )'IOTlo::\'" TO DIS::\IISS ApPE~

This matter is before the Commission on respolldents~ motion to
dismiss the appeal on the ground that the nohce of intention to appeal
and the appeal brief of complaint counsel 'Y0re not filed ",ithin the time
prescribed by the Rules, and complaint cOlmsel:s nns,yer in opposition
thereto. It appears that complaint counsel ~ in their notice of intention
to appeal , by inadvertence stated the initial decision ,yas served O\-em-
bel' 16 , 1967. This error is the basis of the. motion to dismiss. In fact
the Commission s records shO"\y that the date of seryice ,yas K oyem-
bel' :21 , 1967. Complaint counsers notice of intent and appeal brief
\,ere therefore timely filed. The Commis~:jon has further determined
that in yiew of their misunderstanding as to the tinwJiness of complaint
counsefs appeal respondents should be granted an extension of 30 days
from the date of service of this order upon them ,,~it hin ",hich to file
their answer to the appeal. Accordingly,

It i8 ordered That respondents ' motion to dismiss the appeal be and
it hereby is , denied.

1 t is llU'the'l' 01'dei' That respondents be , and they hereby '11rc
~?:rantedan extension of ~1n days from the elate of service of this orderc. 
upon them within ,yhieh to file. theirans\ycr to the appeal.

CURTISS- ,VRIG HT COR POlL\. TIOK

Docket 8,'O,J, Order

, .

J(li/, 'l, 1.')68

Order' den:-ing rel;ponclent's nppenl from hen ring exnminer s order directing com-

pJjil))('e with a subpo€'nc1 (luces tecum,

ORDER DENYIXG A_PPEAL FRO::\( EX.DllXEH S RFLIXG OX

SUBPOEX A Dl7CES TEC1.7)1

Thjs matter having: come on to be heard upon the appeal of respond-
ent and l\Iartin A. Sherrv from the hearing e:saminer s order filed

1235
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Decelnber 18 , 1967 , directing compliance ,,-ith a subpoena duces tecum
issued October 12 , 1967 , a,nd reseheduling return date, and upon the
answer of complaint counsel in opposition thereto; and

The Commission having determined that the, i!3slles raised on the
appeal were in substance decided in the Commission s order issued
December 1 , 1967 (72 F. C. 10:27J, and that respondent and :Martin A..
Sherry have raised no ne,y 01' clifl' erent. contentions; that no showing,
has been made that the ruling complained of in'-ohessllIJstal1tial1'ight~
nd will materially affect the final deeision and that a determination

of its correctness before the conclusion of the hearing is essential to
serve the interest of justice: and having furt1 er determined that the
appeal for such reasons shollldbe denied:

It is ordeTed That the appeal of respondent and ?\It-:rtll1 . . Sherry
from the hearing' examiner s order filed Deceniber 18. 18(;7. c1irectin~

~ ,

compliance with a subpoena duces teeum andreschecluling return elate
, and it hereby is, denied.
Commissioner Elman not concurring.

:~rATIONAL EXECl"TTIVE SEARCH, IKC. , ET AL.

Docket /31, Order, Ja'1J, i!G

Order granting respondents' reque:3t to CjlUlSh subpoena (1uces tEcum directecl
to the president of the corpora te respondeD 

ORDER GRAXTIXG ApPL\L X, D RE::\L\XDIXG TO EXX:\IIXER '\YITH
INSTRrCTIOXS

This matter is before the. Commission upon l'esponde,nt::.' - a ppenl filed
December 1 , 1967, from the part of the order of the. hearing examiner
of November 27 , 1967 , denying their requE'~t to qna-:h subpoena duces
tecum directed to. John ,V. CostelJo , president, National Executive
Search, Inc. , and upon compJaint counsers ans\Ver in opposition
thereto; and it appearing to the Commission that the nctions of the
hearing examiner in issuing such subpoena duces tecum and denying in
part the, motion to quash exceeded the limits of the pretrial order; and
the Commission having determined , therefore , that the matter should
be remanded to the hearing examiner for his reconsideration of the
issues raised in the light of the pretrial order:

It is onlered That respondents : appeal from the. part of the hearing
examiner s order of November 27 , 1967 , denying their request to quash
subpoena. duces tecum directed to John ,V. Co!3tello : president , X ational
Executive, Search , Inc.. , be , and it hereby is , granted.

I tis fu'Y,the7' o1Yle1' That inasmuch as the hearing examiner s order
ruling on the subpoena c1uees tecum directed to John ",V. Costello
president , K ational Executive Search , Inc., exceeds the limits of his
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pretria.l order entered in this proceeding, the hearing examiner shall
in connection with such subpoena , modify the pretrial order to such
extent as may be appropriate under S 3.21 (d) of the COll1lllission
Rules of Practice (i.. to pre,yent manifest injustice), ,after which the
course of the proceedings shall be governed in accordance with these
determinations and actions.

LEfIIGH PORTLAND CEjIENT COl\1PANY

Docket 8680. Order, Feb. , 1968

Order remanding respondent's request for disclosure of certain documents to the
he:u'ing examiner to allow respondent to supplement its application,

ORDER R.m.\IAXDIXG i~_PPLrcAT10X TO TI.IE fIEA.RING EX..-UIINER

The respondent has filed an application , certified to the Commis-
sion by the hearing examiner, requesting the disclosure of certain

specified documents allegedly in the. Commission s files. The applica-
tion "\Ias filed "Pursuant to the Freedom of Information Act of 19GG
and the Cornmission s 19(;7 Rules of Practice. and in light of the

'---'

I-IearinQ" Examiner s and Com111i~~8ion s discretion to reQ:ulate discoyerv

'---' 

in adjudicative proceedings.

The Commission having considered the mutter:
It 1~8 OY-dCl' That the application Tor disclosure of documents be

8..11c1 it hereby is , remanded to the he~ring examiner ,yith the direction
to afford the, respondent an opportunity to supplement the applica-
tion so that; as reg-a rcls such clocnrl1ents l'eJerl'ed to therein which are
subject to ~ iJ. 35 or tl1e 1'111e3 of prnctice , said f1.pplication ,yill meet thel" 

. .

req111rements 0 tHe I'll Ie. - tIus JS Cl.one lle wann&, examIner 
further directed to ag'ain certify the matter to the Commission ,yith
his recommendaticll.

Commissioner I\IacIntyre not participating,

ASSOCIATED ::\IERCI-L~~XDISISG CORPORATION ET . 'lL.

Docket S(j51. Ordcr, Feb, 113, 19(jS

Order remn Beling: respondents ' reqll e::,:t fnl' C'OJ1~:en t order procedure to hearing

examiner for resubmi.~siol1 to Commi.-:;:.:ioJ).

ORDER REFERRlXG REQrEST UXDER ~ 2. 34 (c1) TO fIL\RING EX:\)'IIKER

Respondents, Associated I\Ierehmidising Corporation et aI., have
sllbmittec1a request to the Commiss:ioll asking that this matter be with-

clra,Yll from adjudication pursuant to ~ 2. 34 (c1) of the Commission ~
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Rules of Practice for the purpose of negotiating a settlement by the
entry of a consent order.

Any request for ,,-ithdra \yal of a matter from adjudieation for the
purpose of negotiating a settlement by the entry of a consent order
should be in the form of a. motion addressed to the hearing exmniner
and by him certified to the Commission \yith .his recommendation
(~ 3.22 of the Hules of Practice); accordingly, \yithout having con-
sidered the merits of this request
The Commission refers this matter to the hearing examiner with

directions (1) to have complaint counsel respond to respondents
request 'and (2) to then certify the matter back to the Commission \yith
his recommendation as to whether it should be withdra\yn from ad-
judication- for the purpose of negotiating a settlement by the entry
of 'a consent order.

I tis 80 ordered.

tTIOK~tL EXECUTIYE SEARCH, INC. : ET AL.

Docket 87' .31, Order, Fcb, , 1968

Order den;ving complaint counsel's rerlnest to file illterlocntory appeal relatiye
to tl1e iss1.l11nce of a HuL,poena duces tecum directed to the president of tl1e
corpora te respondent,

ORDER DENYING PER~nssIOX TO FILE IXTERLOCrTORY ApPEAL

This matter having come on to 'be heard upon complaint counsel's
request filed February 5 , 1968 : for permission to file an intt\rlocutOl'Y
appeal from the hearing examiner s ru1ing on the record on ,JmlU-
ary 30. 1n68 : denying their motion requesting- him to 'amend the pre-
hearing order so as to provide for the, issuance of a. subpoena duces
tecum to John ,V. Costello : president , National Executive Search , Inc.;
and respondents ' motion for permission to answer interlocutory appeal
or to otherwise plead : and

It appearing that. the Commission on ,January 2fi . 1D6S 

(p, 

1:2:36

hereinJ: issued an order directing the hearing examiner: in con-
Jwctioll \vith the disputed snlJpO('l1a. to modify the pretrial onh' r to
the extent appropriate under 

~ ;-),

:21 (d) of the Commission s Rilles of
ractice: and to proceed accordingly; and that the examiner, on

January 30, 1968 : denil'cl complaint C'O1mser~; motion to anwncl the
pretrial order for the reason that the application at that stage of the
proceeding (which \vas at or near the end of the presentation of
complaint counsel's case-in-ehief) \vas 11lltimp1y: the hearing examiner
stating on the record in this connection that he \vould consider the
issuance of the requested subpoena at the rebuttal stage of the pl'O-
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ceeding to the extent the door is opened by respondents on the question ;.
and

The Commission having determined in the eireumstances that the
hearing examiner s ruling is limited to the stage of the proceeding at
the time of the ruling relating only to the request for the issuance of a

subpoena in connection 'with eomplaint counsefs case-in-chief; that as
to such limited ruling complaint counsel lulI-e failed to 8ho\y that 
involves substantial rights and will materially affect the nnal decision
and that a determination of its correctness before conclusion of the
hearing is essential to serve the interests of j nstice , as ref1uired by
~ 3.23 (a) of the Commission ~s Rules of Practice, and that therefore
the request should be denied; and having further determined that in
the circumstanceB respondents ' motion for permission to answer is
moot and need not be acted upon:

1 tis onlei'ecl That complaint counseFs request for permission to file
an interlocutory appeal , filed February 5 , 1968 , be, and it hereby is
denied.

LAKELAND NURSERIES SALES COR,P. ET AL.

Docket UlloG, Order, Pea, 2fJ , 1V1JS

Order denying respondents ' req nest to l'elllil nd en ~e to. hen ring examiner to re-
ceive evidence disproving eE'rtnin facts n llo\ved in recordlJy official notice.

ORDEn DENYIXG REQUEST TO RE::\L\XD PROCEEDI~GS TO THE
I-h:.\HlXn EXX:\rIXEH

This ma tt81' )un- ing come on to be hen I'd upon respondents ' motion
Jiled February ;\ lUGS , l'('que~ting. puJ'snHm to Rule :1.+:j(d) of the
Commission s Rules of Practice , that the Commission remand thp
proceedings herein to the hearing examiner for the purpose of afl'onl-
ing: ,the respondents the opportunity to disproye certajn facts as to
\yhich the hearing examiner took official notice and to offer evidence
'\yith respect to the scope of subparagraph 1 of the first. paragraph of
the. order. '\yhich assertecl1~' rests on the finding as to ,,-hieh the hearing
examiner took official notice, and for a stay or extension of time for
respondents to file an appeal from the initial decision penc1ing a c1ct01'-

mination of the request here made: and upon complaint rounspr~
ans\yer jn opposition to responc1ents ' motion , filed I-I el)l' lwr~- Vi , 1 Df;8 :

and
It appearing that the hearing: examiner issued his initial decision

herein on .Tanuary 1:2. 1!)fi8. nnd that the respondents filed a notice of
an intention to appeal therefrom: that responc1ent~. on their appeal.

"'FornlPrJ " kno"on as Lnkelnn(1-Dpering- :'\llJ'~PJ'ip!, Portl..!' trading n:" Lak"lnncl :'\u1"':\'J'i,'
p.nJe:".
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will have full opportunity to challenge the initial decision or any part
thereof, including the scope of subparagra ph 1 o;f the first paragraph
of the order in the initial decision and the action of the hearing exam-
iner in taking official notice of a fact or of facts; that the Commission
after hearing such appeal and upon its consideration of the whole
record , "ill then have an opportunity to dispose of the issues and to
make a determination whether or not the taking of official notice lIas
proper and necessary; and that at such time it ,yould be appropriate to
grant to respondents , to the extent , if any, that the decision relies on
official notice , the opportunity to show to the contrary; and it further
a,ppearing that respondents , by order of February 20 1068 have been

granted an extension of time from February 24 , 1968 , to and incJuding
:;\larch 25 , laGS , within ,yhich to file their appeal from the initial
decision: a nel

The Commission having determined that until such time as it has
had the opportunity to revie', the issues on the ,yhole record the
remand to the examiner as requested IIol1ld be premature and there-
fore should be denied:

It -is oi'CZe1' That respondents ' motion to remand this matter to the
hearing examiner for the purpose of affording respondents the oppor-
tunity to disprove facts as to "hich the hearing examiner took official
r~otice and to offer evidence with respect to the scope of subparagraph
1 of the first paragraph of the order contained in the initial decision

, anc1 it hereby is , denied.

YE~T-AIR LEXS L..:~BORATORIES, IXC. , ET ..:'--L.

Doc7:ct 8"':1.5, OrdCi', JIui'. lDGS

Order c1en:-ing l'e~p(!nc1ent:~' rerl1108t for \:\'itllc1l'HV;nl of uu,e fl'(1ll1 nc1jmUcation
f(ll' ':' on:;ent orc1er 11ro('ec1111'0 ,T. Y, '-T~ 

HDER l)EXYIXG l\EQrEST TO \;, ITHDR"\ 'Y ~ - XITER FRO)I ~-lDJT7DIC.:lTIOX

' ' " "

r, 
t 1e leanw.!: eX8mmer llUTlllf2.' C81'tll1eC to He \.... 01111111SS1O11, on -1 eD1'U-

,"\1' :: :21.. IDGS , the motioll of rC:'spondents to ,yithc1ra,y the matter from
ncljnclil ntioll j~Ol' the l)l1l'po:~f:) oj~ negotiating f: consent s:ettlpment by,0 .L 

'" ( \- 

'c: l ' . n:'r 0

" '.

J \,

' , - _ , " '

I. l. 'L '

" .."'.

The Commission haying determined that. respondents haTe not
s11o\\"n p:~C'eptional ,lneI unn~TI(\1 circumstances as required by g :2, :3-Hd)
of the Commission s Rules of Practice and that therefore the matter
S11011 lel not he. 'lid Icll-a 'Yll from ac1:illclic:ltion :

It i8 ())'dei'ed That respondents ' request to withdraw this matter
from :Hl.il1c1icatioll be , and it hereby is , denied.
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1 t -is fu' l'thei' orde' J'ed That any further motion in this matter seeking
withdrawal from adjudication be filed jointly by complaint counsel
and respondents and that it contain an assurance that counsel have
every reason to believe that consent negotiations will result in an order
acceptable to the Comlnission.

UNIYERSE CHE~IICALS, IXC.~ ET AL.

Docket 8";' 5:2, Ordcr, JIllr, .l9U8

Order directing respondents and complaint counsel to file affidavits relative to
the question of holding hearings in more than one place.

ORDER DIRECTI~G FILIXG OF STJPPLE::\IEXTAL AFFIDA\' ITS

Respondents , on Febrnary 29 , 19()8 ~ filed a motion requesting per-
mission to file an interlocutory appeal , uneler Section 3. :23 (a) of the

Coffi1nission s Hules of Practice. from the hearing examiner s order
filed February If), IDG8 , g:ranting in part and denying in part com-
plaint counsel's motion for hen rings in more than one place. As a result
of the hearinQ' examiner s order. hearinQ's are sl:Jwchded to be held in
Chicago , Illinois~ EYansyjlle Indiana. Olllahn. Xel)l'ilska. nnc1 ~linne-
apolis , :JIinnesota.. Complaint. counsel , on Jlal'ch ;) , UUS , j-iled an an-
swer opposing respondents ' request.

Respondents argue that , because they operate an assel'tedly 8111a 11

business enterprise ,,-hich requires their presence for its operation. the
scheduling of hearings in more than one place \yonlel be financially
oppressive to them.

The hearing examiner~ is his order ruling on the request for sclwelul-
ing hearings at difI'erent loc.ations , stated that he had taken into ac-
count not only the convenience of respondents but the \yitne.'"ses to
be called ns \yel1. lIe determined that respondents. in t heir obiections
did no more than suggest thnt the proposed hearings wonlcl be incon-
venient and inyolve some additional expense: thnt there "as no sho\y-
ing that the proposed schedule "-as unduly burdensome or other,,- jse
pl'ejuclicinl. On the other hand , he found tbilt there "\yollld be hyenty-
seyen \\itllesses called who \You leI need to be tnmsported from yurious
locntions if the l1earinp: \yas heJd onl~' in Cl1icap:o and that the incon-
venience rmd expense involved in such transportation would ol1hyeigh
the inCOllyenience and e:s:pen~('. to respondents,

Section 3..:1:1 (b) of the Commission s Rules of Practice prm- j(1ps. in
pertinent pa l't. as follO\ys : ;; I-Iearinp:s shn 11 proceed \yit 11 n 11 rrasonn hIe

expedition. and. insofnl' as practicable. shall be 1wld at one plnc(' find
shnll continue \yithout suspension until conduded. Consistent v, it 11 the

4J8-84;3-7~- 7f)
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requirements of expedition , the hearing examiner shaH have the au-
thority to order brief intervals of the sort normally involved in judi-
cial proceedings and , in unusual and exceptional circumstances for
good cause stated on the record , he shall have the. authority to order
hearings at more than one place." The objective of this pi'ovision is
to avoid unnecessary delay in the conduct of adjudic.ative proceedings.
It plays an important part in eft'ectuating "the policy of the Commis-
sion that, to the extent practicable a,nd consistent \\"ith requirements
of law , such proceedings shall be conducted expeditiously. In the con-
duct of such proceedings the ' hearing examiner and counsel for all
parties shall mRke every effort at eaeh stage of R proceeding to Rvoicl
delay. ': (Section 3. 1.) Under the Commission s Rules hearings at more
than one place are the exception not the rule : and must be affirmatively
justified , where so ordered by the hearing examiner , by "unusual and
exceptional eircumstances for good ca use stated on the record. 

In order to determine ,vhether the hearing examiner s order in this
matter meets the standards required by Section 3.41 , the Commission
finds that additional specific information is required. The assertions
of both parties, on the basis of which the hearing examiner entered
his order , were too generalized. Complaint counsel are directed to file
with the. Secretary of the Commission , ,,;ithin five days after service
of this order upon them , a supplemental affidavit specifying in detail
the cost or difficulties ,,-hich ,,-oulcl be involved in holding the hearings
in only one place , together with any other "unusual and exceptional
circumstances" asserted to constitute good cause fOl' the hearing exam-
iner s order. Similarly, respondents shall , within the same period , file
with the Secretary a supplemental affidavit specifying in detail the
nature and extent of the alleged financial and other burdens upon them
if the hearing examiner s order should be upheld.

t is so 01'de1'ed. 

- Bv the Commission, without the concurrence of Commissioner
MacIntyre.

ALL-STATE INDlTSTRIES OF NOR.TH CAROLINA, INC.

ETAL.

Docket 8738, Order and Opinion, Mar. , 1968

Order denying respondents ' motion to dismiss complaint on grounds that the
Chairman had prejudged the case and that complaint counsel was conducting
post-complain t in vestiga tion.

OPINION OF THE CO::\DIISSIOX

::\IARCH 18 , 1968

This matter is before the Commission upon the hearing exa.miner
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(?ertification of responc1ents~ llmtion to dismiss the complaint filed

pursuant to S 3.22 of the Commission s rn1(,8 of practice.
The motion, filed February 1 , 1D68 , is based upon hyo grounds:

1. The members of the Commission are disqualified from performing a judicial
function in this ease been use of the vrejudgment (If the facts as set forth in
their letter to the Chairman of the Committee on Commerce of the United States
Sena te under da te of November 28, 1967 * * *

2. The incorrigible persistence of Complaint Counsel in conducting post-

complaint investigations no\v in the form of a request for a subpoena du.ce.

tecum 

* * *

On February 1:1: 1D68 the examiner certified this motion to the Com-
mission ,,-ith a recommendation that the motion to dismiss be denied.
'Ve adopt the exr.mjlle)' S l'PCOmnH'lldation.

The letter which allegedly is responsible for a prejudgment of the
facts in this matter was a response , sign('c1 by Chairman Paul Rand
Dixon, to Senator \Yal'l'en G. :?\Ingnnsoll s 1etter of October 10 , 1967,

requesting an out1ine of the Commission s current program in the
nrefl of home improvement fl'flllds together Iyith suggestions for addi~
tional legislation to improve the enforcement program in this field.

Responclents~ complete argument on the disqualificfltion issue is
th 8. t :

Cha irman Dixon , spealdng for the Commission, sta tec1 on page :2 of the letter
that "generalI~- sl1eal,ing, tlH'se linns Chowe imr)roYE'ment companies) operate
through a program of offering phoJ1~- kll'gains, easy credit and exaggerated
performance claims. " The letter goes on to set forth in great detail a restatement
of the complaint i:::suec1 in this mntter, Tbere cnn be no doubt that there bas
been a prejudgment of tIli::: case ,,-hich c1estro~-s tIle nhility of the Commis-

sioners to perform tIle judicial function imposed upon them by law, The letter
dted states on page 6 that two eases are " presently being litigated." This

case must be one of those cases.
We have therefore both a general and a specific prejudglllent.

Respondents also cite the Amos Treat CO. and Te. aco. Ino.

eases as authority for their position.
The entire context of the lettel' ~ Yi-hich is the basis for this motion,

prO\-ic1es the Senate Committee on ('omme1'c(' ,yith general informa-

tion relatiye to problems with which the Committee had a legitimate
and constitutional concern. The Jetter simpl~.' flchises the Senate Com-

mittee that the Commission is a'yare that prob1ems exist in some seg-

ments of the home imnroyement inclnstTY. ontlines eE'l'tain of theJ. 

" .

problems~ and advises in generalized terms "\ylwt. the Commission is

doing in this area. 

1 ::\Iotion to dismiss, p. 1.
21d.. at pp, 1-
3/(/. atp, 
4 _lHIO. Trent 

(- 

CO. Y. Secllritic.s ai/(l E,rdl(l1lf/e CoH1H1i.s",io)1306 F. 2(1 260 (D, C. Cir.

1H02) ,
1'e,Nlco, II/c. 

\" 

Federal Trade ('OIi/lllis8ioll :::36 F, 211 7:14 (D,C, Cil', 1964),
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In the fifth paragra:ph on page nine, the letter reco!2'nized that the

great majority of firms in this inclnstry are both hone~t and r0:liable.
In quoting Chairman Dixon s letter , respondents inserted the "\\ords
home imprm-enwllt companiC's ~ in brackets. The insertion of these

'yords had the eilC'ct, of Itering the meaning of this senh\nce because
it, '-..-as tnken out of the context of the third paragraph. The ,yorc1s
these firms ~ as ntilized in the lettC'r : do not refer to "ho111e imprm-

I1H~nt companies ~ in general.
The first paragraph on page two contains an estimate that 50 000

firms are engaged in the sa Ie and insb111ation of residential sidin!!
and storm ,yindO\ys. The true meaning oJ the third paragraph on tlis
page , ,yhen read in connection ,,-ith the t\\"o preceding paragra phs , is
simply that , of the estimated 50 000 home improyement dealers in this
country, a substantial number (\yithout specific identification of any
company) operate through a program of offering nonexistent bargains
etc. This , obyiously, is not a general prejudgment of home improyement

contractors, but 11 simple recognition that there, are many firms in
this industry that are engaging in deceptixe and nnfair trade practices.
Chairman Dixon s letter enumerates 1-:1: operational patterns of the

llnethical firms in the home improyement inclnstl'Y 1.Yhieh 1111'"e become

almost standardized. Among others , the follO\ying are mentioned on
pages hyo and three: bogl1s contracts (50. ;")): scare tactics (No. 0);
referral selling (No. 10) ; spiking the job (K o. 12) : and afti.rmatiye

misrepresentations (X o. 13). Not one of these practices is challenged
in the complaint in this case,

Respondents further assert that on page six , the lcttpl' referred to
t;~yO cases which are presently being litigated and that ;' t his must be

one of those cases. " The Commission is a"are that it issued the com-

plaint in this ease. This cloes not mean that the Commission has pre-
judged the matter. ,Yhether or not respondents are engaged in the
decepti,-e practices described in the, complaint "ill of course. depend
on the facts , and the facts "ill be judged onl~' after the record is com-

plete. A similar complaint "\\as issued in another home improyement

case. After a full hearing before a hearing examiner , the Commission

on appeal , held for respondents and dismissed the complaint/)
In the Amos Ti'eat Co. ease. the COllrt held that a member of the

8ec11l'ities and Exchange Commission could not participate in a cle,ci-

sian of the Commission ,\-hen prior to the appeal he had \'ngagec1 in the
pedol'mance or specific investigatiye or prosecuting: functions of the

casO, on revie'y. This is not eyen remotely the issue here. The Te,-caco

case is likewise inapplicable.. K othing: "as involved there but the pre-

cise "\\orc1s of a particular speeeh. The speech was construed by the
court as indicating a prejudgment because respondents "\\ere spe-

cifically referred to in a context "\\hich could be interpreted as eonvey-

;: 

H011SC of JIal"bet , Inc" Docket No. 857S , cll'c1er issued September 24 , 1964 (66 F, C. 787).
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inQ" a belief that they had violated the laYL There is nothinQ' in the
Jetter in this matter to indicate that any member of this Commission
had decided that the respolldents , or any other spec-ilk home im1)rOye-
ment firm , ha,ye yiolatecl Section 5 of the Fedentl Trade Commission
Act.

An implication of respondents ' motion is that administrators must
be disqualified from hea ring a case if there is some e"\Tidence that they
have made some measure of ac1jnc1gment of the law prior to considera-
tion of the pal'tienJar case. This "would ha, , if accepted , the singular
disachantagl~ of disqualifying any administrator or judge the second

time a partienlar legal question came before him. As the Supreme
Court has said:

Neither the Tumey decision nor any other decision of this Court would require
us to hold that it would be a violation of procedural due process for a judge to
sit in a case after he hn d expressed nIl opinion as to whether certain types of
conduct were prohibited by la\\-, In fact, judges frequently try the same case
more than once and decide identical issues each time, although these issues
inyolye questions of both law and fact,

And added the Court:
. . . the Federal Trade Commission cannot possilJly lie under stronger con-

stitutional compulsinns in this respect than a court.s
If the Commission s opinions expressed in cnngres8ionally rt'quirec1 reports

would bar its members from acting in unfair trade proceedings, it ""auld fI ppear
tha t opinio1Js expressed in the first (specific industry) 1l11fair trae1e Pl' oc-E'c(lill

\\-

ould simil:1l'ly dif:'(!l.lnlifr them from eyer passing 011 another, :3ee JI Oi'qU Ii 

\",

United States 313 D,S. 409, 421. Thus experience acquired from their work as
commis:-:;ioners would be a handicap instead of an advantage * * *

Indeed , it is hornbook law that. the kind of bias that disquaJifies 
l'efm' s to an ;'irl'evocably close.d"view of the particular parties or facts

Fo/cnt/ Trade COli/mission 

\, 

Cell/ent IlIstitnte, 883 U. S. 688 , 70:2-703 (1948).
'Irl at70:~
r. Irl.. nt 702.
10 Thm:

, "

(ilt h:1", been helel th:1t tbe bias or prpjudiee fllleged must be ;persona),' and
that n J11f'l'e pl'P.illd ~J110nt of the eft",e i:;: not sufficient, Jlnrq/lel1e Cell/ent JIfg, Co. 

Fcr/era! 7'i' lIl/e Oolllll1i""ioll 147 F, :2d 580 , 5n2 (7th Cil', 1945), aff' , Federal 'Trade COII/-
lIIi. ~ion 

y, 

Ceil/Pili: Ii/stitlite. :'):':8 r, s, 6S::~. 700-703 (104S).
8/'p Ei8!er 

y, 

United 8tOt(,8 170 F, 2cl 273, 277-27,"" (D. C. Cir. 1948), remored from.
(/od;('t, 8:-1," F~;, 1S0 (1949), a ea~'e involving tlle charge thflt Judge Holtzoff, having
inve~tigated "nljens and Commllnist~, ine)ucling flPl'el1ant. " in his former po~t ns Special
-\:"si;.:tnnt to thl

' .

-\ttm' uto :,- GE'nera1. \vn;,: 11iO1;':('11 anti l'l' ejucliccIl. Tlie Court of Appeal;,: for
th(' DiHriet of COll11lJbin Circuit bellI: ' Tpon review of ;':11Ch nn affidavit "-e do not hesitnte
to 111'110111 tlle ruling of the COlll't be)ow that the ftfficl:nit should be stricken. for it does
not p;,:tflblh:h hin::; :1))(1 prejudicp in the personal sen;.:p, coJltemplnte(: b~- tIle statute, /1::;;;uming
truth in all till' facts :~tntec1. Prejurliee, tn rf'(jnil'e rec1!"atioD. Illllf:t be personal ncC'orrling
tn r111' TI'J'm,: or the ;'htlltp. amI irn) lI'r;;"'lJ:l I pn'.1ll::if' e J"';;llltil1~ from 11 .;ul:ge s hackQTO!liH1
or rx)IIOl'j"lH'(' j,: Dlit. in 0:11' (:pjJlin, 'yHhi!! ille j:I1n"

j.-",; 

,,1' rl"., ,:,;:Tllt,, 11:-11 F, 211 at :2,,

") :

L/I;li7'(i' . IJ Iii. (:o.;;ul/lt,l1 111. . C/). of -Yew lo r);"!, Locl, GO F. 2d 8::;, 38 (:~(l Cir. 1H82) (held
thflt, ,,-biJe ;;taetle;.:,:;" for ndmini;.:trator to have written letter saying lie hnd inyp,tigaterl
matter to his f:atisfaction flJlrl heariJl~' \\"onld be mere formfllity, the letter " feU :::Ilort of a
:::tat('ment that nothing that might he sown fit such a bearing would chang-€' bi::: mind, , , .

) ;

Malley v, United States 128 F, 2d 676 , 680 (8th Cir. 1942), rev ll on other grounds 317



1246 FEDERAL TRADE COMMISSION DECISIONS

inyolved in a specific case, not to the adjudicator s preconceptions

about the law. Bias in the sense of crystallized point of view about
issues of law or policy is almost universally deemed no ground for
disqualification. " 11 R.espondents have failed to demonstrate either a
general or specific prejudgment by any member of this Commission
of the facts and issues in this proceeding.

The respondents ' second contention is likewise without merit. The
exn,miner stated in his certificntjon that he has made no rulings on
compla.int counseFs current attempts to obtain information from
respondents. The examiner has signed no subpoenas nor directed the
taking of any depositions at this juncture. Section 3.35 of the rules of
practice does not grant respondents any right to appeal until such

tinlE'- ,1;3 the examiner makes his rulings on complaint counseFs appli-
cations. Accordingly~ the eertified motion to dismiss the complaint
will be denied. An appropriate order will be entered.

OnDER RULING ON EXA::\IINER CERTIFICATION OF RESPONDEXTS

:JYfOTION TO DISl\IISS THE COMPLAINT AXD RE:LIIAXDIXG TO I-IEARING
EX_DIINEn

The hearing examiner herein pursuant to 9 3.22 of the Com-
mission s rules of practice , on February 14, 1968 , certified to the
ComIl1ission respondents' February 1 , 1968 , motion to dismiss the
complaint; and
The Commission JOl' the reasons set forth in the accompanying

opinion, has determined that respondents' motion to dismiss the
.complaint should be denied and that the matter should be remanded
for fl1 rther proeeedings. Accordingly,

It ls ordered That respondents ' motion of February 1 , 1968 , to

dismiss the complaint be , and it hereby is , denied.
1 t is fw,ther onlel'ed That the mntter be, and it hereby is , remanded

to the hearing examiner for further proceedings.

8, 41::! (194:3) (beld district judge not disqualified to hear contempt case although be
had directed D, S, District Attorney to commence it with observation that it WfiS ;' apparent
from the statement of counsel upon both sides here that there is, in the evidence in tbis
regard , ground for believing that there has heen a very gTO':':S imposition and fraud perpe-

trated in and upon this court by at least Pendergast, O'Mfllley find :\IcCormnck and there
ma~' be others

) ; 

Xationul Lulc.vcl's Guild v, Brownell 225 F, 2d 552 , 555 (D, C, Clr, 1955),
cert, denied , 351 D,S, 9::!i (1936) (held Attorney General not disCjl1nlified to adjudicate
whether Lawyers Guild should be designated a s111n-ersive organillation although be had
made n public speech declaring that it was ;; bec:l11se the e,-iclence shows that the ::\a.tio:1al
Lawyp1'8 Guild is at pres,"nt n Communist dominated and controlled orgfl:1illation I:l11y
commilted to the Communist Party line that I have toda~. served notice to it to show cause
why it ;:hould not be designated on the Attorney General's list of subversive organizations

11 Davis , 2 ildl/linistratil'e Law Treatise 130 , 131 (1958). "Our tradition rightly inter-
preted is that the ju(1ge should be neutral toward the question of whether the specific
defendant is guilty. It is a perversion of tha,t tradition to demand that the judge be neutral
toward the purposes of the law, Id. at 1:38" n. 28 , quoting Jaffe, "The Reform of Admillis-
trative Procedure, " 2 Pub, Ad, Rev. 131 , 149 (1942).
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LEI-IIGH PORTLAND CE~IENT CO.

Docket 8680, Order ancl Opinion, Mar. , 1968

Order denying a third party s appeal from hearing examiner s order refusing

to quash a subpoena duces tecum on behalf of the respondent in this case.

OPDHON OF THE COl\DnSSION

MARCH 1 9 , 1 9 G 8

This matter is before the Commission upon the interlocutory appeal
of Buffalo Concrete, a Division of Joseph Smith &: Son, Inc.

(Buffalo). This appeal , filed pursuant to S 3.35 (b) of the Commis-
sion s rules of practice, is based upon the hearing examiner s order of
January 31 , 1068 , denying in part 1 Buffalo s motion to quash a sub-

poena duces tecum issued to Buffalo by the hearing examiner on
behalf of respondent Lehigh Portland Cement Co.

The examiner ruled that the contested subpoena was authorized by
S 3.34 (b) (2) of the current rules of practice. Buffalo contends that
S 3.34 (b) (2) does not authorize the issuance. of a subpoena duces

tecum , returnable at a prehearing conference for discovery purposes
to a nonparty for the production of documents which may not contain
or constitute evidence.

Buffalo s argument that the Commission s rules of practice do not
authorize the issuance of prehearing subpoenas duces tecum to per-
sons other than complaint counsel or respondE'Jlt is based upon its
reading of S3.34(b) (2). This subparagraph provides:

(2) Subpoenas duces tecum may be used by any party for purposes of dis-
covery or for obtaining documents for use in eYic1ence, or for both purposes,

When used for discovery purposes , a subpoena may require any party to produce
and permit the inspection and copying of nonprivilegec1 documents, papers
books, or other physical exhibits which constitute or contain eyidence rele,ant
to the subject matter involved and which are in the possession, custody, or

control of such party.

Buffalo interprets the second sentence as imposing a limitation on the
first by requiring that subpoenas duces tecum when used for clis-
covery purposes

, ;;

only be directed to parties to the litigation." At the
same time it concedes that when the proper sho\\ing has been made
under S 3. ii3 , a subpoena duces tecum for discovery purposes may be
directed to persons other than parties to the litigation if the subpoena
is to be used in connection with the taking of a deposition. ufi' alo
does not explain its theory of the basis for such a third-party sub-
poena if , as it contends , S 3.3cl imposes a general limitation on the use
of prehearing subpoenas duces tee-um lor purposes of discovery.

1 Bnff;11o also 1111)\ed tlJat portions of the subpoena ducE'~ tecum l1e (!ui1slJed on tlJe
grolllHl of irrelen1nc~' , The examiner has not yet ruled UPOIl this ground. 'This appeal is
limited to the examiner s denial of the motion to quash on tho ground that the Commis-
Bion s rules do not authorize the issuance of subpoenas lilh:c'S tecum to third parties.
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Subparagraph (b) (1) of S 3. 34 specifies the form and method of
making application for issuance of "a subpoena requiring a. person
to appe.ar and depose OJ' testify and to produce specifi'ed docn-
ments 

,,: ';: 

,;: at the taking of a. deposition OJ' at a p,'ehuu'inf1 CO'il.-

fej' e1ice or at an adjudicative hearing 

'" '" 

"'~, (emphasis added).
Subparagraph (2) of that section relates to the same subpoenas duces
tecum , and the first sentence clearly authorizes , without restriction
the use of such subpoenas "for purposes of discovery or for obtaining
documents for use in evidence , or for both purposes.~' The second
sentence of this paragraph supplements the first sentcnce, as the
hearing examiner has held. It does not , ho"eyer , limit the scope of
the cO\'erage of the first. It simply makes explicit "hat might other-
"ise be open to interpretation namely, that under the rules of practice
if a subpoena is used for discovery purposes ~ it may require flny party
(as "pH flS a nonparty) to produce and permit the inspection and
copying of documents find exhibits therein referred to.

\. 

consideration of the development of this rule illustrates the
specific purpose of the second sentence. ~\.s noted in the footnote to
the second sentence of 8 3. 34 (b) (:2), "Orders for the production of
documents, provided for under former rules of practice. are 
longer used. 

~~ 

This footnote (1) calls attention to the. fact that the
rules of prnC'tice no 10ng01' pl'm-icle for the use of orclel's to produce
and (2) makes clear that the use of subpoenas has been substituted
for the llse of orders to produce flS provided for in former rules.

Section :3. 11 of the former rules stated in pertinent. part:
~ 3.11 Production of documents, Upon motion of any party showing good

cause therefor and upon such notice as the hearing examiner may provide, the
hearing examjner mn~ order any party to produce and permit the inspection and
cop~ing of nonprivileged documents , papers, books, or other pI1ysical exhibHs

,,-

hich constitute or contain evidence relevant to the subject mfl Her involved
and which nre in the l)oSsession , cnstod~, or control of snell pnl't~ 

", ", '

:0.

This rule was ,-ery similar to Rule 34 of the Federal Rules of Civil
Procedure. It specifically prm-ided for orders requiring the production
of documents by a patty. It had nothing to do with and "as not related
to any other process which might be aTailable under this or any other
rule to require the production of documents by nonparties.2 Thus , since
the Commission in promulgating its ne" rules of practice abolished
the use of orders to produce (b~- a party) and substituted therefor the
use or subpoenas to require producbon (also by a party), it merely
undertook by the second sentence of 8 :3. 3-:1: (b) (2) to mllke this clear.
It did not by this pl'm-ision limit or restrict the use of subpoenas else-
where authorized (in the first sentence of S 3.34 (b) (2) to require the

~ The scope of ~ 3, 34 is in some respects simiJ,ll' to Rule 45 of the Fe(lel'al Rules of Cho
P1'oceclul'e. Rule 45 authorizes tlle issuance of suhpoellfls duces tCI;UJl1 to. parties and non-
parties for pnrpo!3es of gE'nernl (1i!3CO\€nO lwfnre trial as well nf' for testimonr and produc-
tion of documents at the tri:1l. :\1001'e Fedcrul Pract'ice and Procedure 11G8 , 1453 (1964).
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production of documents generally whether for disc.oyery purposes or
for obtaining documents for use in evidence, or for both purposes.

Section 3. , read as a whole , makes it clear that the Commission
is authorizing the fullest and most complete disCOH' l'Y practicable.

The rules for ac1judica tory proceedings are intended to embody the Commis-
sion s conviction tha t, to the fullest extent practicable, the strategy of surprise
and the art of concealment will have no place in a Commission proceeding, Hence,
we ha re also provided for thorough post-complaint di 8CO' t;ei"l/ procedures, It
should be obvious that discovery is a two-\vny street and that it is the hearing
examinel" s rE:'sponsibility to insist tlwt both complaint counsel and respondent'

counsel be provided \vith sufficient data to insure an expeditions and completely
fair hearing,

The examiner s ruling was in compliance with the spirit and letter
of the rules of practice. Buft'alo has failed to make any showing that
the examiner abused his discrebon or authority. The examiner is re-
sponsible for the conduct of adjudicatiye proceedings , and his rulings
4111 proceduntl matters in the absence of unusual circumstances will not
be reviewed or disturbed by the Commission. 4 The appeal 

of Buffalo
from the part of the examiller s action denying its motion to quash
the, subpoena duces tecum on the ground that the subpoena duces tecum
issued to Bufralo ,"Ias not authorized by the Commission s rules will

be denied. ~-\ccol'dingly) the motion \\- ill be deniec1 and nil appropriate
order will be entered.

Commissioner ~Iac.Intyre did not partieipate.

ORDER DE~YIKG IXTERLOCTITORY ApPL\.L

This matter is beJore the Commission upon the interlocutory appeal
of Buffalo Conerete , it Di,-ision of oseph Smith & Son Inc. (Butl'alo).

This appeaL filed pursuant to S 3. 35 (b) of the Commission s rules 

practice , is based upon the hearing examiner s order of January 31

1968 , denying in part Buffalo s motion to quash a subpoena duces teClUll
issued to Buj1:'alo on behaH of respondent Lehigh Portland Cement
Co. The Commission has determined that the appeal should be denied.
Accordingly,

It is oNlend That the appeal of Buffalo Concrete , Diyision 

Joseph Smith & Sons , Inc. : from the ruling of the hearing examiner
on the motion to quash or limit subpoena duces tecum on the ground
that the subpoena duces tecum issued to Buffalo was not authorized
by the Commission s rules be, and it hereby is , denied.

By the Commission : with Commissioner :ThIacIntyre. not partieipat-
lng.

All-State II/elustries of So/"17/ Carolil/a, luc" Docket Xo, 8738 , order jf;sue(l Xoypmbrr 13,
1967 (empll:1si;; in original) (7~ F, 'J.', C, 10:20 , 102:1).

Topps Gheidug GUll/., lnc" Docket No, H), , order issued .Tul~' 2 , 1953 (53 F, 'J.'.C. 2196),
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~IARLO FURXITURE COl\IP ANY ET ~

Docket 87' 15, Order, Jia,., , 1968

Order denying respondents ' motion to discusi'; complaint and quash hearing ex-
aminer s order for fI post-complaint inyestigation,

ORDER DEXYlSG JIOTTOX TO DrS::\IISS ,,\XD ~c\_PPEAL FRO)I

J-IE.\RIXG EXAJIIXER S ORDEn

This matter is before. the Commission on respondents ' motion to
dismiss the complaint cerhfiec1 by the examiner ,vith the recommen-
dation it be denied and their appeal from the hearing examine!' s order
oJ February 27 , 19(i8. refusing to quash an order for access. The com-
plaint in this pl'oeeec1ing~ ,vhich issued on September 27 , 1967 , charges
respondents ,yith engaging in fictitious pricing, 111isrepresenting in
certain instances the identity of the seller appearing in their ad,Tertise-1 'ments , nllCl . le. composItIon ann constructIOn of certaIn proc ucts

~ -

Ul -
ing to ac1'.~ise. purchftsel's thf!t deposits were not refnnc1able , and not dis-
closing that conclitionnl sales contracts 01' other instruments of indebt-
edness 111ftY be assi!2'necl or transferred to a fino.ncl~ COll1Dfmy or other

"-- 

.L 
third party to '1'hom the customer thereby beCO111ES indebted.

On February 2 , 1968 : complaint counsel fiJecl nJ1 application for an
ol"Clel' requiring aecess to certain re~ponclents records re.yelant to the
fic.tjtiollS )rieinS2,' aUeg:ntions set out in 1)aTa2TftDhs 4 throug-h 6 of theLo J. 
complaint. By order of the same, elate: the, hearing examiner required
n~~;ponclents to grant access to the in,-entory stock records and sales
vonchers relating to certain items prmlioted in specific. advertisements
,yhieh ha:n~, alreaclv been identified as Commission Exhibits. Respond-
ents moved to uash the oreler for acc.ess on the gTound comnlaintLo 
counsel "\\ere embarking on a, post-complaint investigation in violation
of the Comll1ission s rules. :Hesponclents argue. that the request for

Recess Q'oes bevoncl the " rounding our: )erm.itted once the case is inLo 
the. adjudicative stage by recent Commission decisions viz , All-Stale
lndush'ies of l\7oTth Carolina, Inc. et aU and OuTtis8- 1V1'ight 001'Po?'a.
tion. since Commission counsel seek evidence. necessary to prO"'i e the
charges set. forth in the complaint. In addition : rC'spondents assert that
the. order for access is irnproper on the groullcl that it would be lmduly
burdensome, and that the records sought COli.ld have been secured prior
to issmmee of complaint.
. Essentially, the motion to c1isll1iss ::mcl the appeal from the hearing

examiner s refusal to quash the order for aceess are based on the;

1 Docket 8738 , NOHmber 13, IHG7 (7:2 F, C, 1020),
2 Docl,et 8703, December 1, lOG. (72 r, C, 1;):27),
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san1e grounds. Respondents argue in effect that in asking for the order
of a,ccess , complaint counsel conceded they have insufficient evidence to
sustain the charges in the complaint. They contend , therefore, the com-
plaint should be dismissed , since the Conllnission was misled into be-
lieving that there was good cause to issue it. The examiner in certify-
ing respondents ' motion to dismiss expressly held , however, that the
access required by his order is consistent with the Commission s deci-

sions in All-State Indust1'ies and Ourtiss- vV'light Corporation.
The determination of whether complaint counsel's request is within

the bounds of permissible post-complaint discoveTY outlined by All-
t(!Je Indust1'ies is of necessity largely within the examiner s discre-

tion. I-ie is responsible for the conduct of the proceedings and the
de,finition of the issues; and the decision on whether the criterion of
A 7l-State I nclust1'ies has been met depends on the particular facts and
circumstances of eyery case. His ruling on whether requests for dis-
cm-ery are appropriate will , therefore , in the absence of unusual cir-
cumstances not be disturbed by the Commission. In this instance, the

docmne,nts encompassed within the order requiring access on their face
do not involve a post-complaint attempt to investigate such as that
condemned in All-State Industries. In this case, requiring access to
stock record cards and sales vouchers for six items of furniture for a
ten month period pertinent to nclvertisements already specifically ide.n-

tifiecl as Comlnisssion Exhibits is \vell within the examiner s discretion.
Respondents~ aTguments on the basis of these. facts that the Com-

l11i~sion did not have good cause to issue complaint is also without
merit. Contrary to respondents ' apparent position , the preliminary in-
vestigation need not " encompass the gathe.ring of all of the details for
each and every transaction .which may eventually become an evidenti-
ary item in a subsequent complaint. :' Complaint counsel may properly
after the issues ha ,-e been defined in a, prehea ring confeTence request
additional documentation to rolmd out, extend or supply further de-

tails ror the particular tranmctions to be pursued in the course of the
hearings. AU-State IndustJ'ics , supra. Since it, appears that the exarn-
ineT s exercise of discretion in issuing the o1'(ler complained of "\\a.s on

its face. reasonable , the motion to dismiss and respondents ' appeal from
his refusal to quash "in both be denied. .Accordingly,

It .i8 ordered That respondents ' motion to dismiss the complaint be"

and it hereby is , denied,
1 t is fll1'the1' ordered That respondents ' appeal from the hearing

examineT s order of February 27 , 19G8 , refusing to quash the order for
access be. and it hereby is. denied.

. .

It 'i,r: fllTthe1' o)'(leT'ed That. respondents ' request for oral argument1" l, r:nCllt llereoy 18 , c enlec .
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LEI-IIGI-I PORTLAKD CE~IEKT CO:JIP AXY

Docl;et S(iSO, 0."(7cl" (lild OpiJ/ion

, .

llir, S, 1%8

Order denying a third party s motion to qufl8h fl subpoena directed to it on behalf
of the respondent,

QpIXIOX OF TI-IE CO~DIIS~lOX

APRIL S. 1 fI G S

This matter is before the Commi:,:sion upon the. interlocutory appeal
of District Concrete. Compnny~ Inc. (District). This flppeaL filed pur-
suant to S 3. 3;3 (b) of the Comm is:~jOll :: Rulc8 of Practice , isbasec1 upon
the hearing exflmillE'r s order of February :28 , 1068. The order denied
District' s motion to quash fl. subpoena duces teC11111 issued to District

by the hearing examiner on behalf of respondent Lehigh Portland
Cement Co. and also denied District s ineiclentalrequest for access to

respondent' s c:c jJai'te applicntion for the subpoena duces tecum.
The examiner denied the motion on the ground that it ",as not

made. ,yithin ten days after selTice of the subpoena as provided for in
8 3. 3-:1: (b). ~IoreoH~r , the ex:lminer .ruled tha t District neither requested
an extension of time nor shmyed an:,- " good cause" for an extension as
required by ~ -:1:. 3 (b).

The motion to quash "-as fiJecl thirty clays after sC'JTice and nineteen
da,ys after the expiration of time for fiJing such motion under the Com-
mission s rule. Furthermore, the examiner noted that ten days after
Teceipt of the. subpoena. District, by its counsel at that time , executed
a stipulation ,,-ith respondent's counsel binding District to " comply
:in fnll ,yith the S11hpoC'n:l duces tec11m l);- :' mailing' alll'E'sponsi\-

(' 

(lne-
mnents , col'l'espollclence , data and yel'ified snlllmaries

~: 

to respondent's
colmsel by February 9 , 1068.

The examiner found that District had not demonstrated "good
ca,use" or other extenuating circulllstances ~ ,yhic11 would permit him
to alJow moyant to make its Jate motion. Adclitionally~ the examiner
noted that to alJmy District's motion ,,- ould be tantamount to spe-
eia.l treatment ,y hich "would prodl1ce a c1isOl'c1C'l'l~' rE'snlt in thi s case
where over 100 witnesses haTe been subpoenaed to produce documents
nnd over half of them haye alread~- informally compl ipd.

" :?

:Moreover , the examiner did state that he " is not ruling~ ho\yeyer, that
after timely motions to quash of contesting ,yitllC'ssC's have been passed

, he may not direct thnt the disposition tJwl'C'of 111ny in part. appJy
to other "itnesses. :: 3

1 Orcler denying Motion to Quash , p. 2 (Fe!,!'uary 28. 19G:3).
~Icl. atp,

lei.
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As to the request for access to the snbpoena application, the only
reason set forth for this request is that the application " is obviously
necessary for District Concrete to know" respondenfs reasons for
seeking the information. The examiner stated that granting the request
might "prejudice the respondent , inasmuch as respondent prepared its
application and supporting grollnds~ involving the disc.losure of its
strategy in this case, in respect to t,yO different kinds of subpoenas
and in respect to various types of ",itnesses~ in reliance on the 'C pa:i'fe

status. " 5 The eii pade status of a subpoenct applicntion submitted by a

respondent should not be disturbed ,vithout compelling reason. District
has not made such a sho",ing.

Section 3.35 (b) states that intedoc.utory appea Is will be entertained
by the Commission OJlly ;;upon a shmying that tIll' ruling complained
of involves substantial rights and "ill materially affect the final de-
cision , and that a determination of its correctness before conclusion
of the hearing is essential to Belove the interests of justice. " District
has failed to meet any of these requisites. In the absence of the re-
quired shO\"ing. the examiner s rulings upon eTidentiary or procedural
matters arising in the course of such proceedings ",ill not be reviewed
01' clistllrbed.

6 ..:-\..ccorc1ingly, District's appeal will be denied and an
appropriate ol'dC'l' \Ii 11 be entered.

Commissioner :Jlaclntyre did not participate.

ORDER DEXYIXG IXTERLOCUTORY ApPEAL

This matter is before the Commission upon the interlocutory appeal
of District Conerete Compan:' Inc. (District). This appeal , filed pur-
suant to S 3. ;-35 (b) of the Commission s Rules of Practice , is based upon
the hearing examiner s order of February 2fj , 1968. The order
denied Distriet' s ll1obon to quash a subpoena, duces teeum issued 

District by the heal'jng examiner on behalf of respondent Lehjgh
PortJ and Cement Co. and also denied District' s incidental request for
access to respondenfs l~ jJa de application for the subpoena duces
tecum.

For the reasons stated jn the accompanying opinion , the Commission
has determined that Districfs appeal should be denied. Accordingly,

1 t 1:8 o1'Cle"/'ed That the appeal of District Concrete Company, Inc.
from the rulinF of the hea rin~' exmnjner on the motion to calash snb-
poena duces tecum and :for production o:f the application there:for be

and it hereby, is , denied.
By the Commission ,....ith Commissioner l\lacIntYl'e not

participating.

4 Appeal to the Commission , p. 5.
50!' (1(,1',

& S0E', fj,) TojJps ClIClcillg GUIil ) lilC, D"ck.or ,S-J:G3 (o1'der issued July 2, lD65),
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REPUBLIC CONSTRUCTION CO:NIP ANY, INC. ET ,AL.

Docket 0-1164. Order, Apr. , 1968

Order denying petition to reopen proceeding for the purpose of amending a pro-
hibition in the order.

OPIXIOX AND ORDER DEXYIKG PETITION TO REOPE~ THE PROCEEDING
FOR THE PURPOSE OF AMENDING ORDER TO CEASE AND DESIST

This matter is before the Commission upon the petition of respond-
ents Lester :Mossman and Irving E::aplow , filed :March 4 , 1968 , termed
a petition for modification of decision and order and construed to be a
request for a reopening of the proceeding and for a modification. of the
order to ce.ase and desist pursuant to S 3.72, (b) (2) of the Commission
R.ules of Practice. The petitioners allege that the order of the Federal
Trade Commission issued January 31 , 1967 (71 F. C. 84J, based upon
a consent agreement, prohibits respondents, in paragraph 3 thereof
from representing that:
Any commission is given by respondents to purchasers of respondents ' products
for referrals who subsequently purchased respondents ' products;

that the petitioners intended such paragraph to contain the 1110difying
phrase "unless such commissions are in fact given as representeel

~~ 

and
that they believe the absence of such qualifying language "as a mis-
take. The Acting Director of the Bureau of Deceptive Practices filed
an answeT opposing such requested reopening and modification of
the order , and in the event respondents produce evidence supporting
their position that significant payments of referral commissions are
now being made, proposing an alternative form of order.

The petitioners have made no showing, other than the bare assertion
that they did not intend the unqualified prohibition in paragraph 3
that this provision is contrary to the understanding of the parties at
the time of the execution of the consent agreement. Respondents do not
claim that there is any ambiguity or unclearness in the challe,nged pro-
vision nor do they state any circumstances which might suggest an
origina.l misunderstanding as to its meaning.

~Ioreover, the petitioners have made no sufficient showing under

S 3.72 (b) (2) of the Commission s Rules of Practice that changeel concli-

tions of fact or law require the modificati 0::.1 of paragraph 3 or that
the public interest so requires the 1110difieation of paragraph 3 or that
ing for modification of an order must state the ehanges desired , the
grounds therefor, and must inc.lr:.de , y,hen available , such supporting
evidence and argument as will , in the absence of a contest, proyide a
basis for a Commission decision on the petition. Petitioners have. made.

no such showing. An that they have clone is to include in their petition
the unsupported assertion that they and other companies in their mar-
keting area and throughout the United States ': have offered and given
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l c J ommissions and (gJ ifts. " Petitioners do not claim , as we construe
their statement, that they are presently offering or paying commis-
sions and gifts for referrals; that they have any current program for
such payments , or even that they anticipate beginning such a program.
In other words , they have not shown any presently existing change in
law or fact or public interest considerations which would constitute
grounds for reopening the matter for the purpose stated. Accordingly,

It is ordered That the request of Lester ~Iossman and Irving I\:ap-
low for the reopening of this proceeding and for the modification 
the order to cease and desist be , and it hereby is , denied.

Ai\1ERICAN BRAKE SlIDE CO:MP ANY

DoGl,~et 8622. Order and Memorandum , Apr. 1968

Order denying respondent' s motion to disqualify Commissioner Jones and for
additional information and stay,

:MEJ.\10RA.NDUl\I OF CO?Il\IISSIONER J OXES IN RESPONSE TO THE :MOTION OF

ESPONDENT A::\IERICA~ BRAl~E SHOE CO~IPANY THAT SJ-IE 'YITH-

DRA"\V FRO?I THIS PROCEEDING

:DIARCH :2 9 , 1 968

Respondent AmericRn BrRke Shoe. Company by motion dated
:Marc.h 26 , 1968 , has requested that I disqualify myself from pRrticipa-
tion in the decision in the Rbove-eaptionecl case. If I decide not to dis-
qualify myself , respondent moves the Commission to determine that
I be disqualified from such participation.

As al1egec1 grounds for its motion , respondent relies on the facts
commlUlicated to it in my letter of :;\Iarch 12 , 1968 , that subsequent
to the oral argument of this ease before the Commission~ the attornev
of record , V. Rock Grundman~ tT 1'. , joined my StR:ff as attorney-advisor.
I am attaching a copy of my letter to respondent which further advised
that I have not discussed this case in any ,\ay ,' ith i\lr. Grundman. Rnc1c .
do not intend to do so in the future and that iiII'. Grundman and mv
other assistants are under instructions not to discuss this case among
themsel Yes.

Respondent, Americftn Brake Shoe Company, has also moyed for
additional inrormation with respect. to \I hether :Ml'. Grundman has

communicated about this case ,yith any persons on the stan or the
Chairman or any Commissioner~' and ",-bethel' such persons have

subsequently communicated about the case \Tith the Cha,irman or any

Commissioner who participated in the decision.
Since I \Vish the public record to be as complete as pm:~sible on this

matter, I have asked :Mr. Grundman to furnish me with a statement
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as to any and all communications he may have had with any Com-
missioner or member of the staff of any Commissioner about this ease
since he has been on my staff. A copy of ~fr. Grundman s statement
is attached hereto.

I am fully cognizant of the provisions of Section 5 (c) of the. Ad-
ministrative Procedure Act and of Section 4.7 of the Commission
Rules of Practice with respect to ex parte communications and of
Canon 17 of the Canon of Judicial Ethics. There has been no breach
either of the letter or of the spirit of any of my legal ) ethical or moral
obligations as reflected in any of these provisions and principles. Ac-
cordingly, there is no ground on which I should or must disqualify

. myself. It is my decision , therefore, not to disqualify myself from
partieipation in this proceeding.

I shall not be present and shall not participate in any deliberation
or decision by the Commission on respondenfs alternate request that
I be disqualified from participation by the Commission. 
EARL ,V. KIXTNER, Esq.

ALPH S. CUNNINGHAM , JR., Esq.

GEORGE KUCIK, Esq.

ARE~T, Fox , I(INTNER PLOTKIN & KAHN
1815 H 8tt'eet lV. W'

1Vashington, D.O. 20006

HUGI-I J. KELLY, Esq.

ou'nse, to?' omp curd
Burean of Restraint of T1'ade
Fede1' al T1'ade 001nm,2SS20n

lVashington, D.O. 20580

Re: In the :\Iatter of American Brake Shoe Company
Docket X o. 8622

GEXTLE3IEX :

I wish to advise you that in July, 1967 , subsequent to the oral argu-
ment before the Commission in the above-captioned case , one of the
complaint counsel, l\Ir. V. Rock Gnmdman , joined my staff as an
attorney -advisor.

I ha, e ne'- er discussed this case with ::\Ir. Gnllldman. I do not intend
to discuss this case with l\Ir. Grl1ndmannor ask him to furnish me with
any assistance on any matter ,rhich lIla"! arise in connection ,,-ith this

e. Furthermore: i haye, instructed ~Ir. Grunclmanllot to discuss
this caSe ,yith any member of my stan' , as an added pl'ec:lution in ease
I decide to utilize the assi~tan('e of another meElbel' of my stafT in con-
nection with this case.

I ,,-ish to ach-ise yon that I intend to pfJ.rticip~,te in the decision
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in this case, but I wanted you to know of ~Il'. Grundman s present
connection with Iny office and of my instructions to him.

Very sincerely yours
~IARY GARDINER JONES

ComInissione r.

AFFIDAVIT OF V. ROCK GRUNDl\IAN, JR.

I received this day copies of (1) a motion for stay, (2) a motion for
additional information and (3) a motion for disqualification of Com-
missioner Jones filed by respondent in this matter. The motion for
additional information requests information including but not )jmited
to:

(a) whether ~1I'. Gl'lUldman has communicated abont this case. with
any persons on the staff of the Chairma.n or any Commissioner and

(b) whether any of those persons subsequently communicated about.

the ease ,vith the Chairman or any Commissioner who participated 
the decision.

Since the date of oral argument in this case in February of 1967 I
have done nothing related to the ca~e in any way. I have written no
letters, memoranda , or an~-thing else. to any person either within or
wit hout the CoJlllnissiDn. I ha '-e spoken to no Commissionm' , their
individua 1 staffs nor member of the COmll1i8Sion s stafr with respect to
the ease except to mention to Commissioner .J one.s , prior to accepting
the. position as attorney advisor, that I was counse.1 on the case, I also
mentioned to each of Commissioner IT ones other staff members that
I was counsel on the case to ensure that nothing related to the. case.
,vonId come, to my attention.

In my position as attorney advisor with Commissioner Jones I have
seen no writing nor participated in any conversation nor heard any
con \"ersatioll dealing ,vith the. merits of the C'a~e, The only thing I have
seen ,vhich mentions the case. is a routine circulation put out b~' the

Secretary of the Commi~sion lisbng the. names of the cases pending
,vith the Commission , the docket number and the date of the. oral
argument.

The only other person ,vith ,,-hom I have discussed the ca,se since

the oral argument is ::-'11'. George R. Kncil\: , attorney for respondent.
That c.onyersation ,vas a. cflsna.l one on meeting in the street and con-

sisted of mutual speculation on ,vhen the Commission decision would
be. fol'thcofning and w 11ft t we might do difl'erently if the case were to
be tried again.

The foregoing is true and correct to the best of my knowledge and
1, l' ueJleI.

V. ROCK GnUND3IAN, JR,

4J :~.

::..j:j-.-

7:'
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ORDER DENYING :MOTIONS FOR DISQUALIFICATION , ADDITIONAL
INFORMATION AND STAY

Respondent moved on ~1:arch 2. , 1968 , that Commissioner Jones
disqua.lify herself frOlll paTticipating in the decision in this proceed-
ing. In the alternative, respondent has moved that if Commissioner
Jones does not disqualify he.rself that the full Commission consider the
request for disqua.lification. In addition , respondent has filed a motion
for additional information and a motion for a stay in the proceedings
lmtil five (5) days after disposition of the motion for additional infor-
mation and the motion for disqualification filed by respondent on the
same date. Commissioner Jones for the rea,sons stated in her memoran-
dum attached hereto has decided not to disqualify herself. ~Ir. Grund-
man , complaint counsel in this proceeding, has filed an affidavit in
response to respondent' s motion for additional information , a copy of
which is also attached.

Section 7 (a) of the Administrative Procedure Act clearly empowers
the Commission to determine whether a presiding officer conducting
a "hearing" on behaH of the Commission is subject to "personal bias
or disqualification." It is not so cleaT whether this provision was meant
to apply to the pa-rticipation of an individua.I agency member in final
or appellate detenninations. The inquiry on the basis of which such
motions nlust be dec.ided is necessarily subjecti,-e. ",V. eighing the abil-
ity of one of its own menlbers to make an objective judgment is 
necessity a diffic.ult and dellc.ate re.sponsibility for a tribunal. In addi-
tion, the existence of suc.h a power to disqualify carries with it an
inherent danger of abuse as a potential instrument for suppression
of dissent.

Under the Commission s practic.e, disqualification is treated as a
matter primarily for determination by the indiv-i.dual member con-
cerned , re,sting within the exercise of his sound and responsible dis-
cretion. In the Conlll1ission s view, this practice is proper and con-
sistent with the law and in the instant proceeding no basis for departing
from that practice has been ShO\,ll. The motion for disqualification
the nlotion for a stay of the proceedings, and the motion for addi-
tional information, except. to the extent that it has been satisfied by
COl11Jnissioner Jones s memora.ndum and :1\11'. Grundman s affida,vit are
denied. Acc.ordingly,

It is onlel'ed That the motion for disqualification of Commissioner
J ones be. and it hereby is. denied.

It -is further ordered. That. the motion for additional inforrnation
except to the extent already satisfied by Commissioner J Olles s lnemo-
l'tllldl1m and ~Ir. Grnndmall s affidavit , be , and it hereby is, denied.

It -213 fuJ'thci' opdei'ecl That the motion for a. stay of the, proceedings
, and it hereby is , denied.
By the Coll11nission , with Commissioner Jones not participating.
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UNIVERSE CHE1fICALS, INC. , ET AL.

Docket 87M!. Order and Opinion, Apr. , 1968

Order denying appeal from hearing examiner s order scheduling hearings in

more than one place.

DISSENTING OPINION

APRIL 9 , 1968

By ELlIIAN Oo7n/l17jissione?'

lindeI' Section 3. 41 (b) of the Conllnission s Rules of Practice, hear-
ings in more than one place are supposed to be the raTe exception , and
not the rule,. The R.ules sa.y that they may be allowed by the hearing
examiner only in "unusuwl and exceptional circumstances (andJ for
good cause stated on the record." In this case , the only justification for
the heaTin2: examiner s order is a desire to avoid inconvenience to wit-

'--'

nesses and extra expense to the COl11l11ission. That is not enough. The
Comnlission should firmly hold the line against retreating to the old

1)1'20- 1961 peripatetic hea,rings. vVe should instruct the hearing exam-
jners that the Hules of Practice mean what they say. Actions speak
loude.r than words-by upholding the hearing exauliner s order here
the. Commission tolerates unnecessary delays in the conduct of adjudi-
cative proceedings.

ORDER DE~YING PERMISSION TO FILE INTERLOCUTORY APPEAL

Respondents , on February 29 , 1968 , filed a motion requesting permis-
sion to file an interlocutory appeal , unclel' Section ;3.23 (a) or the Com-
mission s Rules of Practice, from the hearing examineT s order filed
February 16, 19G8 , granting in part and denying in part complaint
counsel's motion for hearings in more than one place. As a, result 
the hearing e:xaminer s order, hearings were scheduled to be held in
Chicago , Illinois , Evansville, Indiana , Omaha , Nebraska , and l\finne-
upoEs , :Minnesota. Complnint counsel , on l\iaTch 5 , 19G8 , filed an answer
opposing respondents ' request.

Re,spondents argued that., beeause they operate an assertedly small
business enterprise \,hich requires their presence for its operation, the
scheduling of hearings in 11101'e than one place would be financially
oppressive to them.

In order to facilitate Our consideration of whether the hearing exam-
jnel' s order satisfies the requirements of Section 3.14 of the Commis-
sion s Rules permitting the hearing exanliner to order hearings in more
than one pb.ce ;;in unusufJ and exceptional circumstances" or whether
on the other hanel , appea I should be granted lUlder Section 3.23 (a) as
involving substantial rights and materially affecting the final decision

.,.
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we directed the filing of supplemental affidavits by the parties setting
foIth respectively their reasons in support of their respective positions.
The affidavits have been dulv filed.

Section 3.41 (b) of the Commission s Rules requires that hearings

be held in one place insofar as practicable. The party requesting de-
parture from that Rule has the burden of sho.wing the unusual and
exceptional circ,nmstances justifying hearings at more than one place.

,Ye are at pains to point out that matters such as that involved here
are best leJt to the sound discretion of the hearing examiner, and we
are satisfied from the affidavits submitted that complaint counsel has
made sufficient sho\yinQ' yrarrantillQ' hoJdinQ' of hearinzs in more than

,~ '.- 

L. 
one place. Thus , in the circumstances presented we do not beEeye. that
the hearing examiner has abused his discretion in this matter.

..:

~ccol'din 0,1 yb.,
1 tis onle'i' That respondents ' request for permission to file an in-

terlocutory appeal , filed February :29 , 1968 , be , and it hereby is. denied.
Commissioner Elman dissented and has filed a statement.

COXSOLID.

.:\.

TED :JIORTGAGE CO)IPJ..NY ET ~lL.

Docket 8'/23. OJ'(lel' , Apr, 1.9. lfJlJ8,

Order reopening case and setting aside the complaint and order as to corporate
respondent.

ORDER REOPENING AND DISl\IISSIXG CO::\IPLAIXT AXD SETTIXG ASIDE
ORDER "\8 TO CORPORATE RE8POXDEXT

esponc1ents, on l\1arch 18~ 1968 , filed \yith the Commission a petition
requesting the Commission to reconsider its opinion and final order
issued F('hnwr~' 19. 1068 (p. 37() herein) ~ on the. grounds thnt the
Commission nssertedly fniled or did not hnTP the opportunity to con-

sider respondents: submission of Febrllal'~- 21~ IDG8. relating to a

petition for dissolution filed in Superior Court of Rhode Island and
tl1flt. the Comr:1ission a8sertedl~' diel not falla,'.' an intprpretation of
Ja,y as contained in certain cases referred to. and fmther requesting
the Commission to ~::rant resnondentsfl re:1son~1blr hrne ,,-ithin ,yhich to

. ,

J. 
submit to the CO1mnisslon n finfl1 court order dissohin ":' respondenf

('('.)'

j1ol'flhon flEd to grant re8ponc1ents an om1 hefll'i~lp: on their prtitinn,
Complaint counsel , on ::'IIarcll 2;"'). 10()S. filed an nn:=:,yer in opposition to
tlH' l'Qtition.

~l1bscqllentl~\ , on April 8. 1068. respondents filed fl letter with the
Cornmission ) ell(' losinf2' fl copy of the final c1erroo of ~l1p('rior Collrf
of t he ~~tate of Rhode Ishnc1. entereel A n1'i1 ::j, Ions. ()l'(1rl'in!2' t l1f1t

Consolidated ~lortgf1ge Compan:- he c1iswln'c1. Compbint conm;el filed
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a supplemental ans"\yer April 11 , 10G8 ~ in ,,-hich he states he is opposed
to any reconsideration of the Commission s decision and final order
but that he has no objection to the exclusion of the corporate respondent
from the order to cease and desist in yie"\y of its dissolution.
In the circumstances, the Commission is of the opinion that this

proceeding should be reopened pursuant to S 3.72 (a) of the Commis-
sion s R,ules of Practice , the complaint dismissed and the: order set
aside as to the c1issolyed corporate respondent. This action "\yill render
moot or irreleyant respondents ' other specific requests. Accordingly,

It i8 onlc;' That. this matter be, and it hereby is , reopened.
It ';8 fuF'theJ' oJ'CZ e;' That the order to cease and desist as to respond-

ent Consolidated ?-.Iortgag:e Corporation be. and it hereby is , set aside
and that the compJaint as to such respondent be, and it hereby is
dismissed.

LEJIIGI-I POHTLAKD CE:JIE:\T CO),IP AXY

Dod' r't saBO, 01"(1(')' (/Jul Opinion, Jlu!l 1.1, 1,fJ68

Order granting respondent's request that complaint counsel furnish him with
a list of acquisitions of portland cement companies manufacturing ready-
mixed concrete for the years 1965 through 1968,

OPIXIOX OF TBE CO:..'\DIISSlOX

:..'\L\ Y 1 -1. I!) G S

On .April 30, 1068 , counsel supporting the com) ) aint requC'sted:

(1) Commi~3sion autllOrization to disclose cr.rtain conJi(!entinl inJorma-
tion and (2) permission to fllp flll interlocutor:,~ appefll 1Hll'snant to

83.23(a) of the rule' s of practice. Both l'('(luests are l'n'L1icated upon
the hearing examiner s order of April :23 , 1968 , requiring complaint
counsel to furnish this information to respondent by April 30 , 1968.
Pursuant to respondenfs requests for admissions of fact and disclosure
of information dated April L and April 3 , 1968 the examiner ordered
complaint counsel to dinlJge informntion 

..:;: :;: 

::: inso.far 1\8 known by

complaint counsel or as they ha '~e reason to be1ie\-

~: 

concerning the
identities and dates of acquisitions of ready-mixed concrete companies
by cement companies. Complaint counsel "\yish to appeal from this
portion of the order. Additionn lly~ the examiner 0l'C1ered complaint
counse.l to eit leT furnish 1177 su('h infol'l11,1tioll fi' om Commission files
reg' nrdJess of "\yhether they had kllo\yled~e thereof. or in lieu thereof , to
seek authorization ham the Commi~;8i;;1 tn (1i\-ulge this information.
Respondent in its ~\pril 1. and ~\pl'il ~1 , 1!)()8 , 1'e(1U08ts flsked for infor-

mation in addition to that "\yhich the examiner recommends be
disclosed. I-Imn~Yel\ respondent , 1n its ),lay 2 , 19(-;8 , Opposition to Com-

1 Tbe effective date of tbe bearing examiner s order was stayed by the Commission on
~lny 2 , 19G5.
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pla.int Counsel' s Request for Permission to File an Interlocutory Ap-
peal, urges support for the examiner s actions. Furthermore, since

respondent has raised no objection to the scope of the information
recommended for diselosure, we assume that the earlier additional
requests are not before us.

Complaint counsel base their request for appeal upon the following
assertions: (1) the information required by the examiner s order is
confidential within the meaning of ~ 4.10 of the Commission s rules

'--' 

of practice, (2) respondent has not made a proper request for this
information, (3) the hearing examiner has no authority to order
diselosure, a.nd (4) comphtint counsel have no authority to disclose
confidential information without Commission authorization.

It is evident that the orderly procedures specified by the Commis-
sion s rules of practice have not been follo\"led in this instance. How-
ever, complaint counsel have specifically re,quested Commission
authorization to disclose the information covered bv the. examiner
order. Furthermore , on j\lay 1 , 1968 , the examiner filed a certification
to the Commission in \"Ihich he stated: "Insofar as this complaint
counsel's requestJ may be regarded as 'rnotl~on authorizing disclosure

(Rncl entirely apart from the request for permission to appenl) the
examiner. having no authority to rule on a motion authorizing dis-.. c_
elosure of confidential information , certifies the motion to the Com-
mission under Section 3.22 (a) of the Rules , and makes an affirma.tive
recommendation. " (Emphasis in original.) Inasmuch as \"Ie grant the
disclosure requested by complaint counsel and the examiner, the appeal
is moot.

The examiner has recommended that respondenfs counsel be fur-
nished with a list of acquisitions for the years 1965 through 1968 , of
portland cement companies engaged in the mannfneture of reac1y-
mixed concrete, contftining the followinQ: 

(1) The name of the acquiring cement manufacturer.
(2) The name of the acquired ready-mixed concrete company.
(3) The elate of the acquisition.
The only documents \"Ihich would appear to contain such informa..

tion are FTC Forms A (1-67) contained in File Ko. 681 O(3:?O, Inves-
tigation to Effectuate Enforcement Policy ,Vith Respect to Vertical
l\Ien::el's in Cement Industry.
The Commission , acting upon the examiner s certification and com-

plaint counsel's request for permission to di~dose, has determined to
order disclosure. Further , the Commission has considered this matter
and has (letermined that the respondent's interest in being fnrnishecl
with this information for the purpose of making its defense in this
proceeding, and the Commission s interest in preventing unnecessary

2 See Lehigh Portland Cement Co'J Docket 8680, order issued February 15 , 1963 (p. 1237
herein J '
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or improper disclosure of information concerning the operation of
many portland cement companies , including competitors of respond-
ent, which have filed special reports pursuant to Commission orders
can best be accomlIlOdated and satisfied by establishing certain con-

ditions and safeguards upon the disclosure of this information to coun-
sel for respondent.

An appropriate order will be entered.
Commissioner :Maclntyre did not participate.

ORDER DIRECTING DISCLOSURE OF INFORMATION

The Commission has determined: as stated in the accompanying
opinion , that complaint counsel's request for permission to disclose
certain information: as certified by the examiner , should be granted.
Accordingly,

It is onle1'ed That, without delay, complaint counsel furnish re-
spondent' s counsel with a list of acquisitions for the years 1965 , 1966

1967 and 1968 or portland cement companies engaged in the manu-
facture or ready-mixed concrete. The list shall contain the follo\Ting:

(1) The name or the acquiring cement manufacturer.
(2) The name of the acquired ready-mixed concrete company.
(3) The date of the acquisition.

This list shall be compiled from documents contained in File No. 681
0620

, "

Investigation to Effectuate Enforcement Policy ,Vith Respect
to Vertical :Jlergers in Cement lncl nstrv.

It ~s fu1'the1' onlerecl That said list may be furnished only to counsel
for respondent \Tho have filed an appearance and are actually engaged
in the defense of this proceeding, and onl:.v for the purpose of prepar-
ing such defense , and no information contained in such list shall be
disclosed to any other person, including any officer or employees 
respondent.

It is fu1'the1' o1'Cle1' That counsel for respondent may make appli-
cation to the hearing examiner for permission to disclose said list or
any information contained therein , to other specifiEd persons for use
in the derense of this proceeding. Application fOl' sueh permission
shall identify the names and positions or the persons to whom the,

list or information ",-ould be disclosed and the purposes for "\yhich

this would be examined or used by those persons. Permission may
be granted by the hearing examiner only upon a. showing that such
disclosure is necessary for the respondenCs defense in this proceeding.

It is fnTtlwl' ordered : That the hearing e.xaminer s order or April 23,
1968 , be , and it hereby is , vacated.

It is fu'l'the'i' oJ'dei' That complaint counseFs request Tor permis-
sion to file an interlocutory appeal be, and it hereby is , denied.

By the Commission with Commissioner :J\Iaclntyre not
participating.

3 See, g" The Grand Union Co" G2 F, C, 1481 (1063).



1264 FEDERAL TRADE CO:.E\IISSIO~ DECISIONS

SCI-IOOL SER.VICES INC. ET AL.

Docket 8729, Ordel' alld .11CI/IOl"lliidl/lJI .11a1/ 

Order denying the respondents ' motion that the Chairman be (lisquaIified from
hearing this case.

j\IE1IORAXDF::\I OF CI-IAIR::\IAX DIXOX

)L\Y 14. 1ur;s

Respondents, School Services , Inc. , et aI. , by motion filedl\Iay 3 1968
lulve requested me to withdraw from further participation in this pro-
ceeding, or in the. alternative that the Commission determine that I be
disqualified from such further participation.

The complaint in this matter charges, in part, that respondents
haTe. falsely represented that they offer a course of instruction that
qualifies students to be airline ste"-a rdesses and that Cinderella Career
Colle.0.' e and Finishin!?: School is a colleQ:e. In his initial decision issuedc.. c.. 
on .Janl1ar~7 26 10G8 ('/-:1: F. C. 920 , 926J: the hearing examiner found
that the evidence does not sustain the charges and ordered that the
complaint be dismissed. The case is nm, pending before the Commis-
sion upon appeal of counsel supporting the. complaint.

On ::\Iarch 1;3 19G8 I delivered an address before the Government
Relations ,Yorkshop of the N atiollnl X e"\Yspaper Association. Hespon-
dents , in their motion , quote the following excerpt from that speech:

If really effective lH'ake:, fire to liE' nppIied , the)- wil1 hnye to he nllplie(l I
business itself. Government enn thrnn- 311 nssist , but whether nul' 8y:,:,. tem of free
competi ti ve enterprise en S11 n-iYe (l€'lWIHls on tile Yigor \Yith \vlJidl l'E'111l tn Ille
busine~s enn serye the (:011811111('1'. Gl'allted that this is it \-el')- !ll'o:td ;.!:enprnlizil-
tiOll. it is nonethele:,:s yalid, Consider, for example, how it fits the lle\YSpaper
business, ,Yhat kind of vigor can a reputable newspaper exhibit? The quick
ans\Yer, of cour8e, pertnins to its editorial volic~-, its willingl1es8 to present the
ne,\-s without bias. Howevel., that is only half the coin. How allout ethic's on the
business side of rllnning a paper? 'What standards are maintained on acl\-ertis-
ing acceptance ' ? ,Yllat n-oulcl be the nttitude to\yard accepting good mone)- for
adyertising b)" :1 merchant Wl1O eonducrs a " going out of Im:,iness " selle eyery
fiye months? TF1Iat aVont cal'rl/iJ/(J ad8 that otter coZlepe educations in ft'l.:e leeeks
fortunes b:v raising mushrooms in the basement , getting rid of pimples \yith a
mn;.!.ic lotion, iiI' bccoJllinq (11/ Ilirlinc s 1Ioxte,~8 by (Ittelldill(/ a 011(/1'111 . ~cllO()I.' (II'
to raise the target a bit ho\y numy new8pnpers \yould hesitate to flccept an ad
promising an unqualified guarantee for a product n-hen the guarantee is subject
to 111;1ny limitations? 'Yithont belnhoring the point, 1"m sure you re aware that
ad ,.ertising' a CCepUllH'C' StH nc1arc1s could sta nel more tigh tening by ma n~- ne\Y8-
papers, Granted that llclCS1)((jJers are not in tl/e adrertisiny policin17 bl/siness,
their a,Uertisinq manufjers are savvi/ ello1(.(/h to smell rlecepti(J1/, 'lc7lell the odor
;s strnnq ell 0 1/(/71. And it is in the public interest, ns \yell as their mYl1. th:lt their
sensor:; organs hecome more discriminn ting. The Federal Trade Commi8sion
eyen \Yhere it hns juris(liction , could not protect the publie as Cjuickl)-, (Em-
phasis added b:v respondents.
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It is respondents contention that the emphasizedrpferenc.es to nd-
vertisements offering "college. ed ucations in fi\'e ,...-eeks" and "becoming
an airline s hostess by attending a charm schooF' "ere "unmistakenly
an allusion to the allegations in the present ease." They request that
I withdraw for the reason that my i'emarks reflect prejudgment 
the issues or if I have not prejudged the issues , that I should with-
draw to assure the appearance of complete fairness in this proceeding.

In the first place , respondents ' assertion that the advertising repre-
sentations used as examples in my remarks "unmistakenly" allude to

the allegations in this matter is completely ,...-ithont foundation. Indeed
respondents make no attempt to shOll' any correlation between the
chargoes before the Commission and my remarks, ~l v reference wasL- 

to claims for a colle.2:e education in five weeks. but there is no alle.Q:ation

'- 

. in the complaint that respondents ' courses are limited to such a time.
period. In fact , the examiner s decision , which issued before my re-
marks were made, states that respondents ' courses extend for an
appreciably longer period of time. The reference to advertising repre-
sentations that a person mn~T become an airline hostess by attending a
charm school is likmyise not related to any questions Dlyolved in this
case at the time my remarks '\"('Te, made. The complaint is directed in
part at the respondents ' alleged advertising claims that one. of their
specific courses of instruction qunJifies students to be airline ste\\"-
ardesses. The issue before the Commission. howE'Ter. is not the trut 
or fa lsit:,- of such claim 1 but \y)wthrl' or not T'r~:; ponde1Jts han' mettle
the alleged representation. And this, obyiously, is not a matte)' to
which my remarks ,yere directed,

In referring to the ac1yertising representations mentioned in 
remarks, I had no particular case in mind. I merely listed certain
principles in ad,-ertising which, based on m:'7 judgment and experi-
ence , \\"ould indicate a possible breach of acceptable standards.

In my opinion , this matter fnns squarely wit))in the holding of the
Supreme Court in the Cement Institute case. 2 In tlnlt ('ase the Com-
mission issued a formal complaint based on an eadie!' investigation
of the basing point s:,'stem as used in the cement industry. Prior 
complaint, the Commission had reporteel to Congress that the inclns-
try s basing point system was n price fixing deTice fl)Jfl \Y:lS l1nJawf111

uncleI' the Shermnn Aet ancl 1'11(' Fedora 1 Track Commission Act. In
denying respondents ' motion for cliscll1alification of 1')1(' Commission.
the Supreme Court statecl that:

::\eithel' the Tumey de('ic;;inn nor nn:- ot1H'1' (lec:i~i()~J nl' nli~ ('(nut \\"0111(1 reqnire
11S to hold thnt it \yo11ld lie a Yiolatinn of pl'o(,E'lllll';11 (l11e pl'nC'e;;~ for n ,indg:e
to sit in a case after he had expressed an opinion ac;; to ,,-'hetJJ\,l' eel'tain t)' jJe:,

1 TJJp pfll'tjcs stjpuJatprl that Done of respoDflents ~tl111f"nt;,:. !l1f'J'cl~' lwc-flllse tIH' Y ha,i
completed a course of jnstrllctjon in Cj!lflerena Career CoIJp r 8: Fini;'J1ing ~('j1(lo1. (j1wlif.\-
for a job as an airline stewardess (InitiaJ Decision, p, 40) (74 F. C, 920 , 958-959)-

Federal Trade Commission v, Cemellt liisUtllte, 833 D, S, 688 ()!),\S),



1266 FEDERAL TRADE COMMISSION DECISIONS

of conduct ,,-ere prohibited by law. In fact, judges frequently try the same case
more than once and decide identical issues each time, although these issues
involve questions both of law and fact. Certainly, the Federal Trade Commis-

sion cannot possibly be under stronger constitutional compulsions in this respect
than a court. (333 U. S. at 702-703.

It is established law that the kind of personal bias that requires

disqualification is that which has led to an irrevocably c.losed mind 

the issues. On this point, the Supreme Court in the Cement lwtit1..

case has stated that:

In the first place, the fact that the Commission had entertained such views as
the re~ult. of its prior eil' parte inyestigntions did not necessarily mean that the
minds of its members were irrevocably closed on the subject of the respondents
ba~il1g point practices, Here. in contrast to the Commission s investigations, mem-
bers of the cement industry were legally authorized participants in the hearings,
They produced evidence-volumes of it. They ,yere free to point out to the
Commis~ion hy tesbmony. hy cross-examination of witnesses , and by arguments,
conditions of the trade practices under a ttack which they thought ),ept these
practices ,,-ithin the range of legally permissible business acth'ities, (333 V,S, at
701,

The court of appeals in commenting on this question of prejudice in
Eisler Y. United State8 170 F. 2d :?73 (D, C. Cir. 1948) has stated that
Prejudice, to require recusation , must be personal according to the,

terms or the statute , and impersonal prejudice resl11ting from a judge
background or e,xperience is not , in our opinion , within the pun-iew of
the statute.

The. issues in this case haTe been fully litigated and the record is

before. us. l\iy decision on these issues will be based solely on the evi-
dence in this record. If my decision is adveTse to respondents , and I am.

in the majority, respondents will haTe an absolute, statutory right to
test , in the courts , 1yhether the majority s findings are supported by
evidence.

As to the "appearances" contention in respondents ' motion , I have
stated in my memorandum refusing to withdraw from participation 
Bakers of TVa8hington Docket 8300 (November 4 1964) (66 F.
1562, 1566J, that this principle "is not a rigid command of the law
compelling disqualification for trifling causes , but a consideTation ad-
dressed to the discretion and sound judgment of the administrator him-
self in determining ,,-hetheI' , irrespective of the la.w s requirements, he

should disqualify himself. " The Supreme Court' s decision in the Oe-

'ment Institute case sup/? makes it clear that an administrator s duty
is presumed , in the absence of clear proof to the contrary, to be
not only reguhr in all respects but affirmatiyely in the public interest.

38-eetion 5(c) of the Federal 'Trade Commission Act pro\~des in part that any party
rpql1il'erl hy au orc1er of the Commi::sion to cease and desist, . , lll:lY obtain a review of

sucl1 01'l1",r" in the appropriate co11rt of appeals. l' Upon such filing of the petition and
trnnstript 1"110 court. , . f'hnll hene po".er to make amI enter a decree atl1rll1ing, modifying,

Ot' setting' aside the order of the Commission, . , , 'The findings of the Commission as to

the facts, if stlpported by evidci1ce shall be cone! u siye" (emphasis athi et1) ,
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As I further pointed out in my memorandum in the Bakers of lVash-
ington, matter, this principle has been summed up in the statement of a
recent commentator that ;;every adjudicator has a positive duty to ful-
fill his adjucbcative functions unless actually disqualified , and both the
individual parties to a contro'Tel'sy and the public at large have a
vested interest in such administrator s participation in the case in-

volved. Consequently, ,,-hile an administrator should scrupulously
search his conscience to test his impartiality, it is almost as great a
fault to employ seH-disqualification too readily as too sparingly.

" ,

I can state \vithout reservation that I have scrupulously searched
my eonscience and that I have not prejudged the issues in this case
nor do I harbor any bias 01' prejudice against the respondents. 1\1y
decision will be based entirelv on the facts contained in the record.
Aceordingly~ it is my decision not to withdraw from participation in
this pl'oceeding.

1 shan not participate hl any deliberation or decision by the Com-
mission en respolldents alternate request.

ORDER DE~YING :J'10TION TO DISQUALIFY

espondents, School Services , Inc. , et al. , by motion filed ::\lay 3,
l~)Gf: , requested that Ch,"lil'111L1n Dixon ,,-ithc1l'aiY from furth81' pal'tiei-
pation in this pr()ceecling~ or, ill the. altel'natiye , that the full Com-
mission disqualify Chairman Dixon. ChailTl1an Dixon , for the reasons
stated jn the flttached memorandum , has decided not to \vithdnt\y from
l)(llt.jeipntion in any further proceedings in this matter.

Jt tribunal which is asked to rule on the ability of one of its O\\n
me1.n!Jer:3 to make an objectiye, and impartial judgment faces a Inost
diu1c111t t;.nc1 delicate res )onsibilitv. This res-;:;onsibilitv call1lOt. be
treated li~:htly.

c.... "

TY(lchhonnl1y, the Commission has ,- ie,yec1 requests for disquali-
fication ;IS a l!lntter primarily to be determined by the individual mem-
ber concerned , leaving it .within the exercise of his sound and respon-
sible discretion. This is only proper and consistent with the law and
110 basis for departing therefrom has been demOl1stnlted in the instant
proceeding. Accordingly,

it is oj 'de/ That the. motion lor disqualification of Chairman
Dixon be, and it hereby is , denied,

By the Commission. with Chairman Dixon and Commissioner El-
m~m nOt, pal'ticipt(bng.

4 COmmp!;7 " Prejudice ilnd the Administran,e Process, " 59 Sorthwc.stern Univ. L. Rev,

216 28~;-28-i OIny-June 19G,1).
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S,YIXGLIXE I~C.

Docket S759. Order, May 24~ 1968

Order deny-ing respondent's request that proceeding lIe ,yithcll'awn fl' om adjuclica-

tion.

ORDER DEXYI~G REquEST TO ,Y ITHDRA PnOCEEDIXG Fno::\r

\..DJul)IC A TIOX

This matter is before the Commission upon the hearing examinel'
certification of :?\Iay 10 , 1968 , of respolldenfs request to certify a, mo-

tion to withc1ra \, the proceeding from acljuclicfttion. The hearing ex-

aminer recommends that the motion be denied.
Although S 2.34 (d) of the Rules of Practice and Procedure pro-

vides that the consent order procedure is not available after complaint
has issued , it also pl'o,- icles that the Commission , upon request , may in

exceptional and unusual circumstances and for good cause S110\\11 "ith-
draw a proceeding from adjudication in order to negotiate a consent

order.
In its motion respondent states that since the issuance of the com-

plaint it has obtained new counsel and it now desires the opportunity
to negotiate a consent order. In addition, respondent claims that

changeel circumstances IV'arrant withdrawal of the matter from
adjudication.

l1esponc1ent hils not met the excepbOlwl and 11l1l1sual cil'cumsbnces

requirement nOl' shown good cause whieh IV'ould warrant withdrawal
of the proceeding from adjudication. It should be noted that prior 
the issuance of the complaint an attempt was made to settle the matter
bv entry of a consent order to cease and desist. ~lol'eover as a Q:eneralL.-

rule the Commission IV'illnot enterta, in a request to withdraw a pro-
ceeding from adjudication unless it is accompanied by at least a con-
crete proposal of settlement by respondent. In the instant proceeding,
respondent has done no more thnn express a desire to dispose of the
matter through negotiation of a consent order \Iithout even submit-
ting to the Commission , for its c(Jl1siderntion , a proposed order to cease
and desist.

For these reasons IV'e agree with the hearing examiner that the re-
quirements of S 2.34 (cl) for ,yithc1ra,yal of the proceeding from adjudi-
cation hit \'e not been met. . ccorclingly j

It is O1Yle' That the reriuest to withdraw the proceeding from ad-
jll(licatioll he:. , and it hereby is , denied.
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SUBliRBAN PROPANE G..:~S CORPORATIO~

Docket 8672. Order and Opinions , Julie 19GB

Order granting complaint counsel's appeal from hearing examiner s ruling

against amending complaint counsel's trhtl brief,

OPI~IOX OF '1'1 lE CO~\I~IISSION

n:J~E 

;\ , 

lOG S

This matter is before 1he Commission on the interlocutory appeal
of counsel supporting the complaint from the hearing examiner
order of October 20 , 1067 , granting respondenfs motion to strike an
amendment to com plaint. counsel' s trial brief and respondent' s answer
in opposition to the appeal. Also before the Commission is the heRring
examiner s certification of complaint counsel's motion of October 18
1D67, to postpone commencement of formal hearings from Novem-
ber 13, 10G7 , to February 5 , 1968 , together \vith the examiner s rec-

ommendation that sn.id motion be denied and that the proceeding be
dismissed fol' \vant of prosecution. The hearing examiner has also
certified to the Commission , with reque~t for instructions , compla.int
counsel' s request for subpoenas returnable during the \veek of K ovem-
ber 13 through November 17 1967.

I. Complaint Counsel's Appe,l1 from the Hearing Examiner s Order
of October 20 1067

The question presented by this appeal concerns complaint counsel's
initial burden in coming forward \yith evidence in a proceeding under
Section 2 (f) of the Clayton Act. The facts rele.nlnt to this appeal
are. as follo\ys :
On Febrnary 28, 1967 , respondent, lun-ing apparently convinced

the. hearing e:\:aminer that it. purcl~asec1 in larger quantities and \vas
sen-ed by different methods than its competitors , asked the examiner
for an order ,,-hieh in substanee \yould state (a) that complaint coun-
sel \yould ha '"e. the burden of showing that the difference in methods
by which Suburban \yas served by its supplier, Phillips Petroleum
Company (Phillips), and the different quantities ill,"olved , compared
\vith allege.d disfavored competitors , could not give rise to sufficient
savings to cost justify the alleged differential in prices bet\\een Sub-
urban and said clisffl,,-ored competitors, and that Suburban l\:ne\\
or should have lnlO\\ll that the difI'erences involved as to methods
and quantities could not have given rise to sufficient pertinent
savings to justify such c1itIerentinls , and (b) require that complajnt
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counsel amend their previou-;ly filed. trial brief and therein alloe~tE'.

exhibits and other"\vise specify in indicated detail the evidence to be
offered on the cost justification issue.

The hearing examiner denied this request , stating that he ;;assmnes
that complaint counsel are familiar with the legal precedents which
respondent has cited and ,,-ill interpret them correctly with refer-
ence to the evidentiary burden imposed upon complaint counsel to
prm-e the absence of cost justification." On appeal from this denial , the

Commission pointed out in its order of ~fay 25 , 1967 (71 F. C. 1695J,
that. the examiner had erred in refusing to resolve the. question raised
by l'espondenta.nd instructed him to hear complaint counsel in ansn-
to respondent's motion find to dispose of the matter in such a, way as
to provide respondent with sufficient kno\\-ledge of the. evidence c.OJ1l-

plaint counsel would adduce on the cost justification issue to allo\'\
respondent ndequa.tely to prepare its defense. ,Ye also made the fol-
lo"\ving comment with respect to complaint connseFs burcle,n in those

instances IVhel'e the faTored buyer purehases in cli fferent. quantities
or by different methods than its competitors (71 F. C. 1690J :

* * * 

nssull1ing the matter to involve different methods or quantities, if com-

plaint counsel sho'" such facts and circumstances as ,,-auld have given the buyer
reason to believe, based on tIle knowledge available to him. including knowl-
edge of the methods of doing business in the particular h1Clustry, that the dif-
ferent methods or quantities could not have resulted in cost savings sufficient
to justify the differential allegedly accorded him , they would haye met their
initial burden,

On .June 26, 1967 , the. hearing examiner entered a pretrial order
whieh provided in pertinent part:

* * 

,~ that complaint counsel shall haye the burden of showing. as part of
their prima facie case, that the difference in the methods by ,yhich Suburban
wns served by Phillips and the difference in the quantities purchnsecl by Suh-
urbrm from Phillips, as compared with the alleged disfavored competitors,
could not give rise to sufficient savings in the cost of manufacture, sale or
deliyery to justify the alleged differential in prices paid to Phillips by Sub-
urbflll as compared with prices paid to Phillips by the alleged disfavored com-
petitors and. that Suburban Imew or should bave kno",-n that the difference in the
methods by ,,'hich it was served and the difference in the quantities which 
purchased could not give rise to sufficient savings in the cost of manufacture, sale
or delivery to justify the aforesaid price differentials * * *

Comp1aint. counsel disagreed IVith this order since they interpreteel it.
as requiring them to introduce into evidence a cost study IVhieh would
indicate statistically that the discriminatory prices accorded to re-
spondent were not in fact eost justified. Since they so construed the.

order they requested permission to file an interlocutory appeal. "'\'/ e
denjed this request by o1'(le1' of .Tuly 20. 1967 (72 F. C. 989J, but

specifically pointed out that if the hearing examiner intended by the
order to require complaint counsel to introduce a formal cost study
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such order ,youlcl be inconsistent ,yith applicable case la,,-. ,VB "ent
on to s~y that lye did not interpret the pretrial order as requiring
the introduction by counsel supporting the complaint of a, cost study
and we assumed that the hearing examiner 'would apply the pretrial
order in accordanee with the Commission s order of~fay 25 C72 F.
1695J. It seems , ho,yeyer, that. this assumption ,yas ineorrect.

On September 

:?:? 

complaint counsel , pursuant. to the examiner
order of June 26 , filed an amendment to trinl brief allocating ex-
hibits and s11lnmal'izing expected testimony of ,yitnesses with respect
to the cost. justification issue. Respondent then moyed that this amend-
ment be stricken on the ground that it failed to comply with that part
of the e.xaminer s order which required a ShO\Y1ng that dift'erences in
methods and quantities of purchases could not giye rise to suffieient
savings in cost to justify the price clij1:'erential. Hespondent also re-
quested that the examiner either direct complaint counsel to comply
\'rith the order or dismiss the eomplnint. On October 20 , the examiner
issued the follo\ying order striking the amended trial brief:

IT IS ORDERED that respondent' s motion flIed Octobel~ 13, 1967, to strikE'
complaint counsel' s Amendment to Trial Brief tiled September 22 , 1967, be, and
hereby is, granted; and

IT IS FURTHER ORDER that complaint counsel comply with the hearing
examiner s order of June 26, 1967, within two weeks after the Federal Trade
Commission acts upon the hearing examiner s recommendation , being forwarded
this date, that this proceeding be dismissed , if the Commission does not dismiss
this proceeding.

It is from this order that the present appeal is taken.
Unfortunately, the hearing examiner has failed to indicate in "hat

respect he found the a.111ended trial brief to be. deficient. It seems fairly
obvious, however, that he accepted the arguments made in respondenfs
motion to strike the amendment. ,~r e note in this connection that re-
spondent argued to the examiner that the Commission , by refusing to
grant compla.int counsel's request to file an interlocutory appeal from
the e.xaminer s order of June 26 , not only upheld that order but also
approved the examiner s interpretation of the order as requiring the

introduction of a statistieal cost study. This is of course, a "holly
erroneous version of the Commission s ruling since "e spec'ifically
pointed out in our order denying the request to file an interloeutory a 
peal that " the pretrial order would indeed be. incorrect as inconsistent
with the case 1n.'1 on this point" if it \yere interpreted as requiring com-
plaint counsel " to introduce into evidence a co~t study whieh indic.ates
statistically that the disc.riminatorv )rices accorded to Suburban were
not cost justified.

Respondent also argued in its motion to strike that complaint coun-
sel had openly defied the examiner and had conceded that the amend-
ment to their trial brief did not comply \yith his order of June 26.
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TIespondent asserted , in thi~ connection, that "by complaint counse.Fs
own admission the amendment to their triRl brief does not comply with
the, hearing exa111ineT s order

~: 

and that "It is apparent that complaint
cOlU1sel are. attempting to ignore. not only the orde.r of the hearing
examiner, but the decision of the Commission in affirming that order.
These arg'ullwnts yrould have some semblance of merit only if the
examiner s order ',"ould require the introduction by complaint counsel
of a, statistieal cost study, which, as Vi-e have. held , it does not. Even the
most casual reading of the amended trial brief c.le.arly reveals that
complaint counsel aTe prepared to come forward with evidence as to
respondenfs supplier s costs , although not in the form of a. forma.) cost
study.

The position maintained by complaint counsel throughout this pro-
cceding has beell thaL insofar as the cost justification issue is con-
cerned. the burden imposed upon them by Automatic Canteen. 

2 is

satisfied by the prima facie show'ing that a reasonable and prudent
bnsinessman : on the basis of facts knmYll to him , shonld ha'-e be.lieved
that a. favorable price grant('cl to him could not have been eost justified
by his supplier. In other ,yords. they have claimed that their initial
burden is limited to a prima facie showing of knoLL'ledge on the buyer
part that the Imver prices it. received could not be. cost justified. They
lw,ve never denied. howE'veL find in fact hayE' recognized thnt to make
this sho,,-ing of kno,ylec1g:e complaint counsel may in some instances
be required to come fol'\yal'Cl ,yith evidence as to the selJer s costs. In
this connection. they stated in anS1,yer to responclenfs interlocl1tor~-
appeal filed April 24~ 1067 : thnt in certain factual situations ;;general
testimony as to costs in,-olved (mustJ necessarily (be.J elicited by
complaint counsel in order to establish the requisite kno,,- le.clge. on

the part of the. buye.r :~ and in their request. for permission to file. an

interlocutory appeal on .June 30. 1967 , they reiterated that "complaint
counsel recognize that they must come forward "ith some generalized
()yidence as to costs from which the inference, can be dra.,yn that Subur-
ban kne,,' or should haTe knmY11 that the price c1ifl'erences could not
haTe, been cost justified.

1 Complaint counsel stMe on page 2 of the amended brief that "Necessarily included is
tlw nllocntion of e,idence of certain fncts rplated to co;;ts .which il1dicate thnt Suhurbnn
kn0"- or should have knowl1 tlwt cost justification b~- Phillips was improbable. " And an
('"lImpl€' of such facts is set forth in n study rE'ferrec1 to nsfol1o'ys in the Explnnatory ::\ote

to the brief: "TIle following swc1y was undertaken on an i11Yoice- b~- invoice basis to com-

pllr(' tIle relatiye expense incurred hy Phj1Jips Petroleum Company in shipping LPG to
~nhlll'han ,yith the costs illcu1'l'E'd by Phi1Jips with respect to fi,e ncmfayored Cllstomers \\-
too), 1'J'Odl1Ct primaril~- b~' truck. This stucly \\- a;,: macle ne('e;,:sm'

~- \\-

hen an issuc was raised
h~- resl'o11c1ent i11 the course of interlocnton- appeals as to whe-thE'r it cost PhilIips snb-
stllTltinllr more to transport LPG to tllp8e nonf:n.ol't'd purch:lse-l'S than to ship to Suburban.
:111(1 wlwther these east (lifferentinls more than c0mpensate for the lower prices acconled
81111ul'l1nn,

-illtoJi/atic Canteen Co, 

y, 

Federal Trade Call/mission 346 1.7 S, 61 (1953),
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Throughout this proceeding, therefore, complaint counsel have
maintained that their burden of establishing a jYi'i'lna facie case may be
satisfied with something less than a forma1 cost study demonstrating
that the lower prices to respondent "ere not in fact cost justified. They
consider that their burden 111ay be met by the introduction of such
evidence that will create a. pri' ma facie showing that respondent, as a
reasonable and prudent businessman , should have known that the dif-
ferential it received could not be cost justified.

As :indicated :in our earlier rulings in this matter , lye believe that
complaint counsers position is consistent with applicable ease law.
In the leading case on point -,nto'inatic Canteen , supra the sole issue

before the court was whether the prima facie showing that respondent
induced and received a discriminatory price ,yhich it knew may have
proscribed anticompetitive effects ,vas sufficient to shift to respondent
the burden of introducing evidence. The court held that the Commis-
sion had an additional burden, that as part of its prima facie case it
must show actual or constructive knowledge on the part of respondent
that the difference in the prices in ,-olved ,,-ere not based on cost dif-
ferences. The court also pointed out "by 'yay of example " that this

burden could be sustained bv a sho"ing that there "as no difference

'-'

in the quantities and methods , by which respondent and its disfavored
competitors "ere seryecl and that respondent ,yas a1"are of that fact,

, if there ,vas such a difference, that it coulclnot result in sufficient
cost savings to justify the discrimination and that respondent "as

awa.re of that fact. In either case the showing to be made by the Com-
mission was that respondent kne' Io OJ' should have kno'wn that the

lower prices it received could not be cost justified. It is appa.rent that
counsel for the Commission is not required to introduce into evidence
a detailed cost study. An application of common sense makes the cor-
rectness of this conclusion obvious. for in ::mv factua1 situation where

. .

the discrepancy between the price differential a,nd the cost differential
is so minute that it can be demonstrated only by a cost study, knmvl-
edge of the absence of a eost justification defense cannot reasonably
be imputed to the recipient of the 10\,er price by such a show'ing. In
a ease in which complaint counsel's proof consists of a showing that
the differenees in quantities or methods of purchase could not give rise
to sufficient cost savings to justify the 10\\er price , the requisite knowl-
edge may be inferred , in the absence of other circumstances indicating
knowledge, only in those instances ,,-here ;; the cost dift'erences are very
small compared with the price differential and could not reason;! bly
have been thought to justify the price differenc.e." (346 U.S. at 80.

It is also clear from the court' s opinion in Automatic Canteen that
in making the prima facie showing of kno\dedge on the part of the
recipient of the lo"er price , the Col1llnission is not restricted to the

418- J5-72-
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type. of proof specifically mentioned in the court's example. -\.:3 a, mat-
tel' of fact , the court stated that it need not attempt to illustrate "

\',

hnt
other circumstances can be shmyn to indicate. knmyJec1ge on the buyel'
part that the price cannot be just.i6ed.

~~ 

(ld. at 80. ) And that there
are other circumstances ,vhich can be ShOW11 to indicate such knmylec1ge
is a fact not unkno,yn to the Commission. In tIle JI attei' of F,' eel

Jle.'lci' , Inc. Docket 740.2 (~larch 2!\ 106;3) C63 F. C. 1, 26J, for
e:s:ample ~ a showing of cirCllll1stm1CE'S other than those mentioned by
the. court was held to be. sufilcient to support an inference of knOlyJeclge
on the. part. of the. buyer-respondent. The Commission held in that
case that ';

. . 

. a buyer who gets a 33~" ;3 % price concession during
only one month out of each year , paying the same price as his competi-
tors during the other eleven months. has eyer:,- reason to helieTe that
there is not the remotest possibility of ' cost justification ' for thflt tem-
pOl'flry concession. . . . In t be absC'nce of 

. . 

. fln expbnntion~ we
think the inference is ine~::capabl(' that respondents ' 1;;:ne,v ' there could
be, no CO:ct justification :' (Commis~ion opini()l1

~ p.

5S) C63 F. C. at 70j.
In aHirming the Commission s decision on this point, the court helel
that the. Commission ~s failure to prove. the suppliers ' costs ' as im-
material a,ncl that "

. . 

. where the facts and the inferences to be clra,wn
are as clear as they are on this point, we think the method of proof
adopted by the. Commission here is appropria,te to 

. . 

. sho'sing that

the buyer 'is not an ?lJ/suspecting 1'edpient of prohibited discrimina,-
tlons.

'" 

Fred llIeyel' , lnG, v. Fede7' al Trade Commission 350 F. 2cl

351 36"1 (9th Cir. H)6G) (emphnsis in original).
In the matter no,y before us, complaint counseL according to their

amended trial brief. intend to come Iol'\yarc1 with evidence as to
Phillips~ costs in selling to Suburban and to certain of Sl1burba,n
nollfavored competitors for the, purpose of showing the aware,ness of
Suburban as a reasonable and prudent businessman that the Imler price
it received could not be. cost justified, The 111timnte bnrc1en of persua-
sion may require that additional evidence be adduced in response to
evidence of respondeDfs counsel to ,yhom the burden shifts upon proof
of the, initiaJ prima facie case. It cannot be doubted that the ultimate
burden of persuasion rests with counsel supporting the complaint,

although the burden of going fol'\yarc1 may shin back and forth dur-

3 Th,'rc m~:- , of conT~e , be other circnmstnnce~ which will demon!"trate the reqni!"ite kl~owl-
edg0 thnt price clifference!" nre eot based on co!"t difference;,:, For exnmple, nn intrn-compnny
mfm0r~nc1um prl?pnred by n. responsible officinl of the recipient of a lower price which
would state that the discriminatory price wns below the suppJier s cost and coulll not
there-fore justified by the cliiTerent quflntities or methods in which the recipient purchnsed
would, in our opinion, !"ufiire to show thnt the recipient kncw thnt the di!"criminntory
rriee ('nuld not be cost justifiecl, If in tlli" cn!"e Col~1plaint counsel ir:tend to rely on such a
docunH'l1t to rnnke a l1rima fncie sho,,;ing of knowledge, an ol'(ler of the type issue(1 b"- the
l1en~'inr: ~xnminer woulel, of course , be wholly innppropriate, .:'.s in Freel JIeyer comnlaint
counsel would not be required as part of their initial burden to introduce any evidence
whatsoever as to the sel1er s actual costs,
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ing the hearing. ,Ve now hold only that the amended trial brief on
its face complies with the hearing examiner s order of June 26 as y,

have interpreted it, and that the examiner erred in striking this brief.

II. Certification of l-Iotion to Postpone I-Ieitrings and TIecoll1111ellcb.-

tions for Dismissal of Complaint

By motion filed October 18 , 1967 , complaint counsel reques~ed the
hearillr" examinei' to cancel formal hearilH:!:s set in ',Vashinn:con for
N ovembel' 13 , IDG7 , and to reschedule them to commence on or a bont
February 5 , 1968 , in 1\ ew York City. Complaint counsel's motion a bo
included an a.ltel'1l::tti"'\-c request that the hearings be reset for S C',y

York City if the hearing examiner be.licyecl that they should ccmmence
on ::\ ovember 13 , 1967.

This motion seems to be one upon ,yhich the hearing C'xaminer should
ha\-c beeJ~ able to rule. Certainly he hrHI the iluthority to do so. Instead
of gl'rUlting 01' denying complaint. conllsers request , however , he certi-
fied the motion to the Commission ,yithout giying any reason for his
refusal to rule.

Included in his certification is the recOll1lnenc1ation that the. pro~
ceechng be. dismissed for ,-rant of prosecution. ~\ceorc1ing to the ex-
aminer, complaint counsel "\yerc not prepared at the time the complaint
issi~ed to prove their case and '; 11a ve repeatedly expressed reluctance

to proceed to formal hearings and still do." ,Ye find nothing in the
public record of this proceeding, however, to support this statement.
",Vhile there has been a misunderstanding on the part of the examiner
as to the nature of the proof required to make a prima facie showing
or the knowing inducement or receipt of an '..mla"ful price dis-
crimination we have no reason to believe from any public state-
ments or documents filed by complaint counsel that they are not
prep11rec1 to make out. a prima facie case. The record does not indi-
cate. that complaint. counsel must heal' the n:,sponsibility for tJ1B

seemingly intermillable delay in bringing this matter to trial.
The heaTing examiner also bases his recommendation for dismissal

on certain ass2rtions made by Suburban in a motion filed on February
28. 1067, recmesting' dismissal of the Droce.eclin.Q: on the ground that

, , '--' 

L- 

'--'

the practices complained of had been terminated and that the public
interest no longer required the Commission to seek the issuance of a
cease-and-desist order against respondent. The hearing examiner
reliance on these statements is clil~l1cnlt to understGncl since he lwcL

previousl Y denied respondenfs motion in II-hich these statem2nt:~ ' en:
mac1e , and the Commission had held on appeal from his ruling: that.
the issue of whether the pl'actices had been discontinued "if further
raised, should b!3 resolyecl 

:;: :;: 

:;: on the basis of the ,yhole record
to be m:1c1e ill this proceeding." The fact that the is~;ue has now been
raised by the examiner is no rea~;Ojl for changing our earlier ruling.
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vVe will consider the issue of abandonment onl 'v hen the recordhas been completed. 

..,

The passing of time since the matter was certified to the Com-
mission has rendered moot conlplaint counseFs request for postpone-
ment of formal hearings as well as complaint counsel ~s request for
subpoenas returnable during the week of November 13 through Novem-
ber 17, 1967. The matter is, therefore, being returned to the ex-
aminer with instructions to commence hearings at the earliest date
possible, allowing complaint colillsel sufficient time to make the neces-
sary arrangements for an orderly and continuous presentation of their
case- in-c:hief.

Commissioner Elman dissented and has filed a dissenting opinion.

DISSENTING OPINION

JUNE 3. 1968

By EL::\I.AN 001n?nissione1'

The issue here is a narrow one, concerning the burden of coming
forward "ith evidence on the issue of cost justification in a pro-
ceeding against the buyer under Section 2(f) of the Clayton Act.
As the Commission recognizes , this is not a novel question. On the
contrary, the Supreme COlll't has in the Aatmnalic Oantee' case 2

already decided the precise point. Our duty, as I see it, is simply to
follow the clear and explicit mandate of utomatic Oa'nteen. Although
professing to follow the Supreme Court' s decision, the Commission in
my view has "rewritten A utO1natic 0 anteeT~ reaching a result which
is inconsistent with that case and unjustifiably scrambling the equi-

table allocation of the burden of proof there Inade by the Supreme
Court.

Section 2(f) makes it unlawful for any person "knowingly to in-
duce or receive a discrimination in price which is prohibited by" that
Section of the .:1.ct. In the present case it is alleged that respondent
induced its suppliers to sell liquefied petroleum gas to it at discount
prices not available to respondenfs competitors. This discount would
not be illegal under Section :2 (a) , and Cb fol'tio,t'i under Section :2 (f) , if
the price differential made "only due allowance for differences in the
cost of manufacture, sale, or delivery resulting from the differing
methods or quantities in which such commodities" were sold or de-

livered to respondent. It is , therefore, a premise of the instant com-

plaint , un articulated but nevertheless present, that the "prohibited"
pricl' s induced by respondent "-ere not cost justified.

115 U, C. ~ 13(f).

~ 346 u. s. 61 (1953),
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In an ordinary proeeeding against the seller under Section 2 (a) it
is not part of complaint counsel's p1'ima facie case to show that the dis-
criminatory prices charged ,vere not cost justified. Cost justification
is an afill'matlve defense to be alleged and proved by the responc1entin
a 2(a) case. The reasons for imposing such a burden on the seller
are obvious. I-Ie has in his possession or can obtain , the relevant infor-
mation concerning his costs of manufaeture , sale and delivery; he can
undertake the necessary study, allocation, and analysis of these costs
even more readily than can eomplaint counsel. In a case brought against
the sel1er~ therefore , it is reasonable and proper to invoke the ordinary
rule of statutory construction that " the burden of Pl'oving justification
or exemption under a special exception to the prohibitions of a statute
~enerallv rests on one who claims its benefits.

'~ ;:; 

c..o .
On the other hancL in a case brought against the buyer these con-

siderations are inapplieable. Different but equally persuasive factors
dictate that both the burden of going for,,-ard with evidence and the
burden of persuasion be placed on complaint counsel. The Supreme
Court set out these countervailing factors and stressed their impor-
tance in the A rutO1natic Oa:rdeen opinion:

Insistence on proof of costs by the buyer might. thus have other implications; it
\Vould almost inevitably require 11 degree of cooperation bet\Veen buyer and seller,
as ag:ninst other lJU~- ('l'~ , that mn~- offend otlwl' nntitru~t J1olicit.s, and it might
also expose the seller s cost secrets to the prejudice of arm length bargaining in
the future. Finally, not one but, as here , approximately 80 different sellers ' costs
may be in issue,

':' ':' .:,

(TJhe fact that the buyer does not have the required information, and for
good reason should not be required to obtain it, has controlling importance in
striking the balance in this case, . . . Certainly the Commission \yith its broad
power of inyestigation and subpoena , prior to the filing of a complaint, is on a
better footing to obtain this information than the buyer. 346 U.S. at 68, 78-79.

The Commission suggests that the A1~,tomJdic Canteen case is dis-
tinguishable , and the Courfs careful language inapposite, because
the majority opinion argues , the question whether the prices paid
by Automatic Canteen ,-..-ere cost justified "as not at issue.4 There is

no 11lerit to this argument. In defining the issue before it the Court

'-'

explained that the Commission haclnot only failed to "make 'any find-
ings as to lrespondenrsJ 

. . 

. knO\,ledge of actual cost savings

~: 

but
had also "made no finding negativing the existence of cost savings
or stating that "hatever cost savings there "-ere did not at least
equal price differentials lresponclent 

:;: ::: 

:;: may have received.
:-346 l~ S. ~t (;6-67. The Courfs clrcision as to burdr'n of proof is thus
controlling here. It is no casual dictum but reflects careful c.onsiclera-
bon of the Acfs "infelicitous language :' in light of its legislative his-

Federall'rade Commission 

y, 

Morton Salt Co.. 334 D. S, 37, 44-45 (1948).
4l\lnjority opinion, p, 1273, 
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tory. and analysis of the consequences of possible a.lternative construc-
tions. It is not a decision to be disregarded or eviscerated because it
makes more difficult the prosecution of a buyer under Section 2, (f).
The short of it is that, on the cost-justification issue in a. 2 (f) case
the burden of conlin!:?,' fol'lyard with evidence. as well as the burden of
persuasion , rests squarely on complaint counsel.

lIO\y those burdens can be met was also (bSC11SSed by the Supreme
Court. In the case "'i"here it is sho\\n bv com nlaint counsel that the
buyer knO\\'s he pul'chases " in the same quantities as his competi-
tor and is served. by the seller in the same manner or with the same
fllnonnt of exertion ns thE' other ;J11V('1'. :: hI:' ('an be charged Y'i"ith notice
that substantial price differential cannot be cost justified. 

)~.. 

showing
b~\' the Commission of such kno,,-leclge. on the buyc'l"S part would satisfy
its obligation to come fo1'\"lan1 and make out a prima facie caS2. On
the other hanel , the Court held that ina case lil-:;:c that before 11S , \\ here
the methods or quantities ditTer 

('l' Jhe Coillmission must only show that SUell differences could not gil"e rise to
E'ufficient sayings in the cost of manufae:tme , sale 01' delh' ery to jmtify the price
differential, and that the uu~- , knOlying these ,,-ere the only differences, should
baYe known that they could not give rise tn ~mfficiellt cost saYings, 346 V, S, at SO.

The. import of these words is deal' . Complaint counsel must. show
that the prices paid by respondent coulclnot be cost justified, and that
respondent knew or should have kno\yn this. At an earlier stage of this
proceeding, the Commission itself recognized the two-pronged nature
of complaint counsefs Durden. In its order of i\Iay 25 , 1967 (71 F.
16D;\ 1GD9J, the Cornmission : quoting the utomatic Canteen decision
sa i cl :

LIJf the methods or (lUantities diffE'r, the Commision must only show that
sucll differences could not give rise to suffiden t sayings in tl1e cost of man ufac-
tul'e , sale or delivery to justify the price differential and that the buyer , know-
ing those "-ere the only differences, should have kno""n that they could not gi,e
ri:::e to sufficient cost sa lings,

N ow the Commission departs from this ruling, holds erroneous the
hearing cxamine.r s order which is Cflst in the same language as Auto-
matic O((nteen and~ in effect , upholds complaint eounsel's eontention
that ;; c'Ticlence shOlying f'c ctual or c.onstructiye knOlylec1ge on the buyer
pfll't as to lack: of probable. cost justification by his seller completely sat-
isfies the. burden imposed in aIl2(f) proceedings. :' Brief : p. 4. No justi-
fication is oiI'el' e.c.l for this refusal to follow controlling preeedent, and
none is discernible save for the impermissible one that it makes com-
plaint counsel's case easier to proye.

As \' n8 pointed out in our order of July 20: 1967 (72 F. C. 989 J,

complaint eounsel are not compelled to introduce a formal cost study.
I do not suggest that, nor does respondent so contend. The question is
not what kind or quantum of evich'Hce "ill satisfy complaint counsel's
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burden of persuasion as to absence of cost justification , but ivhether
they have the burden or coming forward with evidence on this issue
as part of their primc!' facie ease. I agree, of course, that in a case
l)l'ought under Section 2 (f), just as in a case brought under 2 (a), a
detailed cost study should be unnecessary. It is unfair to expect a seller
engaged in hard bargaining over price with his buyer, and concerned
lest he be underbid by his competitors , to prepare a precise and com-
plete cost study beroTe setting his price. So111e floxibility in nssessing
the. quantum or proof required to esta blish a cost justification defense
is also made necessn,ry by the elusiveness of cost c1ata.5 Similarly, in 

Section 2(1) case complaint counsellllight satisfy their initial burden
on this issue by shOiving a l::trge. price discrimination manirestly dis-
proportional to tiny plausible cost savings attribnta.ble to the partic-
ular sale involved. lIOiY that burden is met will or necessity vary in
each case, but some snch shmving is essential if the Commission is to
make a finding supported by evidence that the Pl'ice discrimination
alleg' ecl iyaS not cost justified , a finding that is essential if the discrimi-
nation is to be held illegal

By ignoring the first branch or the Ltutomat2~G Canteen rule the

Commission permits a finding of illegality to be based solely on the
buyer s "guilty knowledge " a result plainly at odds with the statute
meani:ng and purpose. Suppose, for example, a search of respondent'
files uncovered a memorandum from the director of the purchasing
department to the company s pre.sident in which he said, "I just ob-
tained an incredibly large discount from supplier , so large tha.t I
cannot believe it is eost justified. I just hope the FTC doesn t hear

about it. " Responclenfs ;;guilty knowledge" would be manifest from
such a memorandum , but the Section 2 (f) violation would not be
pl'Oi- en. However illegal respondent might hay/?' thought the discount

to be, hOivevel' evil its intentions , the discount would be. perrectly legal

if it were in fact eost justified; and since "the buyer does not have
the required inrormation , and for good reason should not be recluired
to obtain itt the burden or bringing forward objective faets show-

ing the discount to be illegal and not cost justified would be on com-
plaint counsel.

The Commission shifts this example somewhat and argues that
sueh an intI'a-company memorandum not only would "suffice to show
that. the recipient knew that the discriminatory price. could not be cost

justified " but would also relieve complaint counsel entirely of "their
initial burden to introduce any evidence whatsoever as to the seller
actual costs. " G I fl0.:ree that such a memol'flndum would satisfy com-
plaint counsefs initial burden to introduce evidence or the buyer

G See , kmerican Motors Corp, Federal Trade ComnUssion 384 F, 2d 247 (6th
Cir, J.867), cat, denied, April 106S,

6 :Majority opinion , p, 1274 , n. 3.
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guilty" state of mind. Similarly, in a murder case, the fact that the
accused carefully pointed his gun at a third person and pulled the
trigger "Would be evidence of an intent to kill. But could the prosecutor
rest his case with such evidence? Certainly not. He would still have to
present evidence that the intent to kill was consummated , that the shot
did not go awry, and that the victim died as a result of the shot
there was a CO1'pU8 delicti. Absent such evidence the accused might be
convicted of some other offense perhaps , but not murder. In a Section

(f) case , too , mere evidence of guilty intent, although essential , is
not sufficient. ,Yhere cost justification is put in issue, there must also
be objective evidence that the price received was not in fact cost justi-
fied, for otherwise the price would be legal. The initinl burden of
coming forward with such evidence , as A1.domatic Oantee' esta,blishes
must be borne by complaint counse1.7

The FI' eel Jleyei case S is not a precedent -for the Commission s rul-
ing in this case. In that case the respondent chose not to litigate the is-
sue whether the prices it pa,id were not cost justified , defending in-
stead on the ground that it ha,d no kno"Wledge , actua,l or constructive
of that fact.9 Since (1) the large discount there involved , amounting
to a price differential of as much as one third of the regular price , "Was

granted :Meyer in only one month of the year, (2) :Meyer paid regular
prices during the other eleven months although it purchased in some-
what larger quantities than its competitors , and (3) the suppliers of-
feredno regular quantity discounts , the court held ';not mHvarranted"
the inference drawn by the Commission that respondent "should have
known that something was amiss. " 359 F. 2d at 364.10 The court did
not , either expressly or by implication , undermine its earlier ruling in
A 77ta.lIl)n' (( Jlotoi' Parfs Y. Fedei' a! Tj'((de Comm./" ,sion 

11 that in a, case

where the buyer is shown to have been served by different methods
from its cbsfavored comp('titol's

, ;;

the burden CisJ on the Commission

7 I repeat that the question of what e,idence will suffice to cm'l'~' complaint counsel'
burden of per;':lw"ion is not before us, and that it i;.: not argued 1)~' 1'/:'spoJJ(1cnts or suggested
b~- me that onl~- a detailed co;,:t study ,,-m carry thn t bun1en. Xeither in 2 (f) cases, nor
in 2 (a) ca;.:es, shoul(l the standarc1s of proof on this question be so exacting-, If unduly
strict criteria bale been erecte(l 11:- the Commission in Section 21a) ca~es fIlH1 if it is feared
that complaint connsel cannot obtain evidence that satisfies snch critrrin, the answer lies
not in withdrawing the burden from complaint counsel in ca~es broll !:!"ht nn(ler Section 2 (f),
l1llt in redsing the existing- arbitn1l'~- standan1s of proof to comport more r('asonfl!)l~' ",itb
lllarketin

!:!" 

realities,
Fred Jlc!/cr.. 111e', I, Feder07 'Trade Coll1l1/issioll 358 F. 2(1 :3;)1 (9tll Cir, 1966), r!'

011 otller (/rO/l11(783901)', 8. s. (lOGS!,
~ The Conrt stated:
The Commission relicd on scleral factors in reacbing it;,: eonc)nsion that )Ieyer had

r0:1son to belie\(' 13 .that its suppliers could h:1le no eost jnstification (lefell;;:/'.
13 The inquiry here ,,-as devoted to fI;,:certaining this fact, not to whether cost justifica-

ti011 did or did not exist in fact. ?\o cost studies were introduce(l by eitber party, " (359
F, 2d at 364.

1(\ It 1;.: possible that proof of sucb an irregular and disproportionate discount might in
itself support the inference that the discount was not cost justified.

11 309 F, 2(1 213 (9th Cir. 1962).
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to show that the cost saving could not be commensurate with the price
differential." 309 F. 2d at 219.

In short, the F?'ed 111 eye?' case deals only with the question of knowl-
edge and is not at all concerned with the point here at issue. ,:Vhile the

uto117. atic Canteen decision , which was followed in Alha1nb'iYt is dis-
positive of the question before us, the Commission does not follow the
latter two cases. The Commission throws on respondent both the bur-
den of coming forward with evidence showing cost justification and the
burden of persuasion , despite the Supreme Court's holding that buy-
ers should not be required or even permitted to ferret out such infor-
mation and despite the manifest unfairness of requiring respondent to
obtain evidence more readily available to the Commission. In addition
because cost data invoked to prove cost justification must, under exist-
ing Commission decisions, be comprehensive and meet unreasonably
stringent standards of exactness , to prepare an adequate cost-justifica-
tion defense respondent will have to engage in extensive discovery from
the seller here involved-a procedure in which the seller (whom the
Commission decided not to make a party to this proceeding) is un-
likely to acquiesce-further complicating and prolonging this already
protracted case.

I do not concur in the Commission s assertions that delays in this

proceeding are attributable to "a misunderstanding on the part of the
examiner as to the nature of the proof required to make a p1'i'lna facie
showing of the knowing inducement or receipt of an unlawful price
discrimination" and that "the record does not indicate that complaint
counsel must beaT the responsibility for the seemingly interminable
delay in bringing this matter to trial."

The examiner has correctly followed and applied the Supreme
Court' s decision in A 1do1natic 0 anteen. On the other hand , more than
two-and-a-half years after complaint issued , and despite extensive and
prolonged post-complaint discovery by complaint counsel, they are
not yet prepared to prove their lJ1'i1na facie case. This intolerable delay
would not have occurred if the Commission, before issuing the com-
pla,int, had required complaint counsel to have in hand all evidence
relevant to their case-in-chief. In view of the Commission s ample
power to investigate before issuance of complaint, both the extensive
post-complaint discovery here undertaken and the unusual procrasti-
nation that eharacterizes this proceeding could and should have been

avoided.
Delay is the bane of the administrative process, abhorred and de-

plored by a.ll the Inembers of the Commission. The majority s action
in this case is therefore bot.h sad and paradoxical. It guarantees that
despite our CO1nn10n concern to avoid unnecessary delay, disposition 
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this case ,yill take at least four or five more years before it is finally
concluded. ~loreoveT, far from clarifying the requirements of Sec-
tion 2 (f), the present ruling obscures them by departing from the
cleaT guidelines laid clown by the Supreme Court in A 1do17~ati(J Oan-
teen. There will probably be no judicia.! review of the Commission
pre3ent. order until the administrative proceedings culminate in a cease
and desist order 80111e years lw,nce. If, as seems inevitable , a. revie,ying
court determines that. the Commission was incorrect in allocating the
burdml of proof on the crucial cost-justification issue , this case , and
any other Section 2 (f) case that may be brought in the interim , will
ha '-8, to be retried or dismissed. ,Ye hu,ve,) in short , c.reated fl., litigant's
paradise. ,Ye can be sure that from now on all respondents in Sec-
tion 2 (f) cnses will request an order concerning allocation of the
burden of proof, and will then Rppeal to the Commission the exam-
iner s decision against tl1E'm. all in the iaterests of l11rlkiuQ" a record

'-'

before tbs aQ:enCIT and eXlml1still.Q.' their nc1ministrati,-e remedies. If.

'---' "

a s a, practical result, Section :2 (f) becoEles largely a, denc11etter and 
the cancer of delay infects the Commis~:ion s proceedings under the
Robinson-Patman Art, it \Till not. be becfll1se the courts haTe imposed
llnl' casonable e\- iclentiary burdens on the Commission , Or because the
statute is inartfully drafted , but becam:e the Commission , by giving the
Robinson-Putmflll .Act an interpretation \\-hich is nnrensonable and in
c1isregal'Cl of legal precedents and economic realities , has acconl-
modatecl the litigious by providing grist for their mill.

ORDER RULD~G ON INTEnLOCL7TORY ApPEAL AXD CERTIFICATIOXS

This matter haying come on for a hearing on the. interlocutory ap-
pet'll of complaint conl1sel from the heal'ing exrlminer s order of

October 20) 1967 , striking an amendment to complaint counsel's tria.!
b;:ief and respondent' s anS\Te-r thereto , and upon the examiner s cer-

titicatioll of cornplaint coun::ers motion to postpone commencement of
formal hem'il1gs and their request. for subpoenas; and
The Commission , for the reasons set forth in the accompan:'ing

opinion, having determined that the appeal of cOInpb.int coun~el
should be. g'l'nnted and that the matter should be, remanded to the
hearing examiner:

It is ordered That complaint coun~e.rs interloeutory appeal from
the he,uing examine-l' s ol'Clel' of Octo be:: 20 , 1967 , be , and it hereby is

)l'b t._

~ .

It is fudhcr' o!'(lei' cd. Th~t the he,~l'inQ' esaminer be. and he herebv

. '-

if:, directed to recei,-e complaint colUlseFs amended trial brie.i.
It is fiuthci' ordei'ec7 That this matter be , and it hereby is , remanded

to the. hearing examiner for further conduct of the proceeding in
accordance ,yith the vie\fs expressed in the accompanying opinion.

Commissionel'Elman dissenting.
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UNIVERSE CHEl\IICALS , INC. , ET AL.
Docket /52, OreIer, June 7, 196'8

Order denying respondents ' reqnest to file ans\ver to C0ll1IJIaint counsel' s nffida vit
regurc1ing holding hearings inlDore than one place,

ORDER DENYING 1\10TION FOR LEAVE TO FILE REPLY AND SUPPLEl\IEX'L\L
~iOTION FOR PERl\IISSION TO FILE INTERLOCUTORY ApPEAL

Respondents , on February 29 , 1968 , filed a motion requesting per-
mission to file an interlocutory appeal, under Section 3.23 (a) of tho
Commission s Rules of Prnctice, from the hearing examiner s. order
filed Fcbrunry 16, 1968 , granting to the extent relevant herein com-
pbint. counsel's motion for hearings in more than one place. As a resnlt
of Ow hearing examin(,l' s order , hearings ,vere scheduled to be held in
Chicago , Illinois , Evansyille , Indiana , Omah.-l , Nebraska , nncl =ilinne-
a po1i:-; , jUinne~~ota. Complaint counsel , on l\larch 5 , 1968 , filed an anS,Ter
opposing respondents ' request.

In order to :facilitate. its consideration of this matter the Commis-
sion by order dated ~larch 18 , 1968 CP. 12~l:1 hereinJ, directed thtt

complaint colln~el file an nfrlda:dt. specifying the cost or difticult:-, 'which
would be in",-'olvecl in holding the- hearings in only one plrtce flncl includ-
ing a description of any l1l1usual or exceptional circumstances justify-
ing the heflril1g cxflminer s orc1e,' , Respondents "\\-ere c1ircrted to file an
aillchvit. f'p~rify Ing in detail the nature and extent of the alleged
finnncinl and othel' burdens upon them should the hearing exari1iner
orcler be. upheld.

Following consideration of the affidavits submitted in compliance
with the foregoing order, the Commission by order dated April 9, 1968
(p. 1259 hereinJ, Commissioner Elman dissenting, denied respondents
motion fol' permission to file interlocutory appeal.

On . une 3~ 19G8 , respondents filed ,yith the Secretary of the Com-
mission theil' :l\Iotion for Lea. ve to File Reply to AllegatiDns or X C'
l\fntter Contained in Supplemental )..Jfic1avit Filed by Complaint
Counsel and a SuppJe111ental r.,Iotion for Permission to Fjle Interlocu-
tor:' ..L"-ppeal. This motion supplemented a telegram from respondents
counsel clatec1l\Iarch 22 , 1968 , requesting lea\-e to reply to 11e,\ llJ. i1tter
conbinecl in complaint counsel's :1ffic1a,vit.

The burden of these su1Jmissions is to the, effect that l'e~3ponc1ents

should be permitted to reply to ftTerments as to gross busine;;:s, e.:s:tent

of interstate COl1ll1lel' , and nuInber of 8:11esmen made in the a:filc1::n-

of complaint counsel submitted pursuant to the. Commission s orc1el'

of 1Jal'ch 1:1 , 10G8 Cp, 1241 hereinJ, and to col11pla.int connsel's further
averments in its affidavit, the general tenor of which WitS that. haying
created an interstate enterprise and having engaged in the practices
giving rise to the litigation , respondents had no standing to complain
against hearings in multiple locatirm':,
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Having considered respondents ' ~lotion for Leave to File R.eply to
Allegations of Ne\Y 1\latter Contained in Supplemental Affidavit Filed
by Complaint Counsel and a Supplemental1\iotion for Permission to
File Interlocutory Appeal filed June 3 , 1968 , and being of the opinion
that it does not raise questions not previously considered by the Com-
mission in disposition of respondents' eaT lieI' motion for pern1ission to
me interlocutory appeal Rnd therefore rec.onsideration of its denial by
order date April 9 , 1968 (p. 1259 herein), of respondents ' request for
permission to file interlocutory appeal is not warranted. 

It is orclei' That respondents ' :Motion for Leave to File Reply to
Allegations of New l\Iatter Conta.ined in Supplen1ental Affidavit Filed
by ComplRint Counsel and a Supplementa.ll\Iotion for Pel'll1ission to
File Interloc.utory Appeal filed June 3, 1968, be, and it hereby is
C enleCl.

LEHIGH PORTLAND CEl\IENT COJIPANY

Docket 8680, O)'(lcl' , June 1-'1, 19G5

Order granting' f'evE'rul third parties permission to file one consolic1a ted brief
involving subpoenas directed to them,

OP.DER GR.\NTrXG EXTExsrox OF TrUE TO FILE COX~OLIDATED BRIEF

On June 10 , 19G5 , respondent filed an appeal from the hen ring ex-
aminer s order dated l\lay ~9 , 1968 , in the above Inatter " ::\Iodifying
Subpoenas Duces Tecum, In llespondent's Behalf , Directed Against
Third Party Conc.rete Companies." Pursuant to 8 3.35 of the rules of

practice, fourteen third party concrete companies also determined to
file an appeal from the same order. Since the third party appeals and
respondent' s appeal inyolve common issues of fact ancllaw , the third
parties have requested (1) permission to file one consolidated brief
which will consist of both their appeal brief and their answering brief
to respondent's appeal and (2) an extension of time to file such con-
solicbted brief. For good cause sho"\yn:

It is oJ'dei' That 1\1. E. Rinker, president of Rinker l\Iaterials
Corp. ; J. D. JIonroe, comptroller of l\IPS Industries , Inc.; D. ,;Y.

Reading, president of Oolite Industries, Inc. Thomas N. Kearns
president of l\Ieekins , Inc. ; S. Ho\\ard Banaszak , president of Bana-
szak Concrete Corporation; ,Yo L. Currie, president of Central Con-
crete Co. Inc..; James F. Da "\yson , owner of :Mobile Ready ~Iix; A. L.
Sattee , executive vice president of :Maule Industries, Inc.; Louis C.
Schilling, president of I. E. Schilling Co. ; Carl H. ~Ioritz , general
manager of Burnup &, Sims , Inc. ; Roy B. Loughlin , president of Dixie
Concrete, Inc.; Kenneth D. Buzard , president of Powermix, Inc.

Douglas A. Brooks , vice president of Enyin Concrete Corporation;
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and iViurray S. Simpson , president of Super Concrete Corporation be
and they hereby are, granted (1) permission to file one consolidated
brief which will consist of both an appeal brief and an answering
brief to respondenVs appeal and (2) an extension of time to and in-
cluding July 1 , 1968 , within which to file such consolidated brief.

Commissioner :MacIntyre not participating.

LENOX, INCORPORATED

Docket 8'/18. Order, June 1968

Order denying respondent' s request for reconsideration and alteration of final
order.

ORDER DEN"l'"ING PETITION FOR RECO~SIDER.:\ TIO)\1"

The Commission issued its decision in this lnatter on April 9 , 1968
(p. 578 hereinJ. On Nlay 16 , 1968 , respondent, pursuant to S 3. 55 of
the Commission s Rules of Practice, requested the Commission to re-
consider and alter the Final Order contained in that decision in the
following manner:

1. By eliminating paragraph 9 of said Order, \vhich temporarily bars respondent
from entering into fair trade contracts , since a prohibition on fair trade con-
tracts (loes not remecl~' unlawful agreements found to hn\-e been ma(le in fair
trade states, On the contrary, the making .of fair trade contracts remedies such
illegality,

2, By changing paragraphs 5 and 6 of said Order, which temporarily bar the
use of retail price lists, to provide that price charts may be offered to dealers
provided such charts clearly and prominently state that they are for the dealer
convenience only and that he is under no obligation or agreement, express or
implied, to follow the particular prices calculated on the charts, Such a state-
ment "ould effectively eliminate any implied price agreements found to have
been made "ith dealers, The present complete bar on the use of such charts
prevents respondent from offering an important merchandising service which
china dealers expect from all manufacturers and particularly from respondent
who sells more than 70 china patterns,

On Niay 21 , 1968 , compJaint counsel filed their answer in opposition
thereto.

The pertinent part of S 3. 55 of the Commission s Rules of Practice
provides that

(a)ny petition filed under this subsection must be confined to new questions
raised by the decision or final order and upon ,,-hich the petitioner had no
opportunity to argue before the Commission.

In its petition respondent does not allege that the decision or final
order raises any new questions and that respondent eli'll not have the
opportunity to argue these before the Commission. Indeed , a review
of the record in this proceeding diseloses that the two modifications
of the fillal order urged by respondent are not the result of ne\\- ques-
tions raised by the decision and final order but were amply briefed and
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argued by respondent. at eac.h step of the proceeding. Accordingly,
1 t;s ordered That responclenfs petition for reconsideration be, and

it. heH~by i~ , denied.
Commissioner Nicholson did not partic.ipate for the reason that

oral argument was heard prior to his appointment. to the. Commission.

LEI-IIGI-I PORTLAND CEJ\1ENT COIHPANY

Docket 8680. Ord,er and Opinion , June , 1968

OrclE'l' llellying motion by 14 cement (:u11111Rnies to strike respondent's appeal

L1rief relatillg- to suJJIJUenaS directed to them,

OPINION OF TI-lE CO::\I=~IISSIOX

JUNE :28 , 19G8

On June 10, 1968 , respondent filed an appeal from the hearing
exalllillel' S order dated l\iay 29 , 1968

, ;;

::\Ioclifying Subpoenas Duces
Teeum , In Responclenfs Behalf , Directed Against Third Party Con-
crete Companies." On June 13, 1968 , movants (fourteen third party
concrete eompanies) filed with the Comn1ission 'a motion to strike
respondent's nppeal brier and dismiss respondent's appea1.1

The stated bftsis for this motion is the fact that page 15 of the
respondent~s appeal brief:

. , , 

quoted at length from the Hearing Examiner s comments made at page
1577 of tlw transcript. Howeyer, the transnipt of the prehearing conferen(;es
in(:ll1llin!~ the tr~UlsC'l'ipt of the hearing from \\" llieh Lehigh quotes, has , IHlrSUant
to ~ 3, :21 ((') of the Commission s rules, not )JPen made ImlJlic. ~!()reoYer, these

bearing::: ,yith regard to lllOyants ' motion to Cjuash ,,-as (sic) l1eld. ,vithout mov-

ants ' Lwillgpresent.

~Iovants assert that they would be denied clue process if the Com-

mission considers the appeal and the brief since the relevant preheaT-

ing conference ,vas held without the,ir knOlvlec1ge and because Lehigh
is relying upon part. of the record unavailable to movants.

The quoted transcript exeerpt at issue heTe does not deal with the

merits of l11ovant's position. It is clear that at no time during the entire

vrehearing conference of l\:Iay 24 , 1968 , was there any discussion of
the merits ofmovants ' or respondent' s positions relating to the then
pending motions to quash subpoenas duees tecum issued to third parties

on respondent's be:haH. ~10vants have neither particularized the man-
ner in "hich they have been prejudiced nor have they made a request
for access to the relevant portions of the transcript. There is no jnstifi-

10n ,Tunc 1- , 1968 (p. 1284 herein) the Commission granted movants (1) permission

to file n c':'Jf:olic1a ted nppeal and answering brief, and (2) an extension of time to file

unm .July 1, 1968,
J Moti~n to Strike the Appeal Brief , p, 2 (:rune 13, 1968),



I?-JTERLOCUTORY ORDERS, ETC. 1287

.cation for granting the more drastic remedy requested when movants
llaye failed to either seek the logical remedy afforded by access, or to
explain ,vhy aceess \\-ould be unsatisfactory.

Even though we find no merit in movnnts ' contentions , we never-
theless adopt the suggestion of responclent.3 To avoid further dis-
putation , lye shall strike the prehenring conference excerpt quoted at
page 15 of respondent's appeal brief to whi0h movants take offense.
An appropriate order will be entered.

COlnmissioner ~1:aclntyre c1iclnot participate.

.oRDER DENYING J\loTION TO STRIKE ApPEAL BRIEF AND TO DIS~IISS

ApPE.:

On .June 10 , 10GS , respondent file-clan interlocutoryapperJ from the
heaTing e:s:aminer s order of :f.lay 29 , 1968. On June 13 , 1968 , movants

(fourteen third party concrete companies) filed with the Commis-
siona mot'ion to strike respondenfs appeal brief and dismiss respond-
enfs appeal.

For the ren~;ons stated in the flcc.ompanying opinion , the C0111111ission

has determined that the l1~otion should be denied. Accordingly,
It is onle1'ed That the motion to strike the appeal brief of Lehigh

Portland CClnent Company and dismiss its appeal filed by ~1. E.
Rinker, president of Rinker ~fateTials Corp. ; J. D. Nlonroe, comp-

troller of I\:IPS Industries , Inc. ; D. 'Y. Reading, president of Oolite
Inc1ustries~ Inc..; Thomas N. Kea.rns, president of l\Ieekins, Inc.
S. froward Banaszak , president of Banaszak Concrete Corporation;
'V. L. Currie , president of Central Concrete Co. Inc. ; James F. Daw-
son , O\vner of:Mobile Ready-~1ix; A. L. Sattee , executive vice presi-
dent of J\laule Industries , Inc. ; Louis C. Schilling, president of 1. E.

Schillinr' Co. : Carl H. ::\Iol'itz, ffeneral manaQer of Burnl1p tv Sims

-=, .. ' '-. '

Inc. ; Roy B. Loughlin , president of Dixie Concrete, Inc.. ; l~enneth

D. Buzard , president of Powermix , Inc.. ; Douglas A. Brooks, vice

president of Er\\in Conc.rete Corporation; and JHurray S. Simpson

president of Super Concrete Corporation be, anc1 it hereby is , ckniec1.

I t is hlJ'th el' oTd ered Thflt the excerpt of the hearing exflminer

omments made at page 1577 of the preheaTing conferenee of l\:Iay 24

1965~ which is quoted by respondent be, and it he.re,by is , stric.ken from

page. 15 of respondent's . June 10~ 1968 , appeal brief.

Bv the, Commission \\"ith Commissioner ~laclntyre not

pal'ticipating.

3 OJ'p08ition to I\Iotion to Stril;e the Appeal Brief , p, 2 (,Tune 1,C~, 10GS),
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THE BENDIX CORPORATION ET AL.

Docket 8739. Onler, J1lne 1968

Order remanding to hearing examiner complaint counsel's request for issuance
of subpoenas ad testificandlUll to certain federal employees,

ORDER REl\IANDING WITH INSTRUCTION

Upon consider-at-ion of the hearing exa:miner s certification, filed

June 21 , 1968 , 'Of complaint counsel's -application requesting the issu-
ance 'Of subpoenas ad testificandmll directed to certain employees 'Of

goyermne'llt agencies:
It is ordered That the matter be, and it hereby is, rem!anded to the

hearing ex'a!ll1'iner for such action within his regular authority as he
deems appropri!ate with respect to the request for subp'Oenas herein
certified.

STAR OFFICE SUPPLY CO. ET AL.

Docket 874-9. Orclel", June , 1968

Order granting leave to file appeal from ruling of hearing examiner relative to
witness interview reports,

ORDER GRANTING LEAVE TO FILE INTERL'OCUTORY APPEAL

Upon consider3Jtion of c'Omplaint counsel's request , filed :May 27
1968, for per-.missi'On to file 'an interlocutory appeal fr'Om rulings 'Of

the 'hearing examiner 'On :May 21 , 1968 , relating to the producti'On 'Of

interview reports with complwint counsel's witnesses and the striking
of the direct testimonv 'Of tw'O such witnesses:

It is O1ylered That leave be, and it hereby is , granted to complaint
counsel to file an interl'Ocutory appelal from said rulings.

Commissioner Elman dissents.
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No. 157G Paying advertising allowances in selected trade area.

The Commission rendered an advisory opinion in which it advised a
manufacturer of a household product that it would be permissible to
pay advertising allow'ances to all customers in a limited trading area
wi,thout offering the allowance to all of its customers.

In its opinion , the Commission said that it was a well settled prin-
ciple of 'law that if a supplier offers advertising allo\vances to one
customer, he is required by Section 2 (d) of the Robinson-Patman Act
to make those allowances available to those customers who compete
in the distribution of the product for which an allowance is being
paid. Under these circumstanoes, it follows ithat the supplier can limit
the area in which the promotional allowance will be paid , as long as
the allowance is made available on proportionally equal terms to all
customers who compete in the distribution of the product being
promoted.

This means '~ the Conul1ission concluded

, "

that if there are cus-

tomers located on the periphery of the selected trade area who in fact
compet.e with the favored customers , they must also have the oppor-
tunity of participating in Ithe promotional program on proportionally
equal terms.

Concluding its opinion , the Commission said:

Assuming that you selected a reasonable trading area, even though limited,
and assuming that you confine the duration of the program within the strict time
limits absolutely necessary for you to determine the efficacy or feasibility of the
program , we do not believe that your action will run afoul of any law admin-
istered by this Commission.

(File No. 683 7035 , released Jan. 4 , 1968.

No. 158. Proposed trade association adoption of a pricing manual
for common use by electronics servicemen members.

The Commission rendered an advisory opinion with respect to the
legality of a trade association preparing and distributing a standard
rate and service pricing mmll1al for common use by electronics service-
men in dealing with the general public.

*In ('onformit~. with polic~' of the Commission. ad,isory opinions are confidential and
are not :1Yailable to the public , onl~' digests of ad,isory opinions fire of public recorrl.
Digests of adyisDry opinions are currentl~' published in the Fe(leral Register.

12R9

418-345--72----
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It was represented that a major problem in the industry is the lack
of guides by,,~hich the publie ean determine whether prices charged
for various repair services are fair and eqnitable. This lack has led to
many eustomer complaints and to fraudulent operations by unethical
repairmen. The assoeiation took the. position that a standard rate sehecl-
nle would protect the public and free ethical servicemen from unjustneeusa tiOllS. 

The Commission advised thalt it. could not give its approval to the
proposed common use of a standard rate and service prieing manual
by competing electronics servicemen. "\Vhile the adoption and dis-
semination by the association of sneh a manual may be motivated by a
purpose to remove evils affecting the industry, it appears to go fnl'ther
than is reasonably necessary to aecomplish the desired result. Even
though use of such manual be accompanied by disclaimers, there is
implicit therein too grave. a danger that it ",ill sen"e as a del-ice through
which Ben- ice rates and fees would become uniform and stable through-
out the industry. \Vhile adoption of a means likely to create competi-
tive uniformity in terms of service pricing may be a convenience to
trade association members , this faetol' is fa r out,yrighec1 b? the benents
to the public of the intense corn petition between competing servicemen;
and it is this competition ",hich the la" protects. (File No. 683 7045

released Jan. 4 , 1068.

No. 159. Advertising offering sale of treatment fOl' athlete s foot.

The Commission rendered an ac1,-isor~T opinion in ",hich it declined
to give approval to advertising which offered to sell information as 
a method of treatment "hich "\',ns represented to effect a cure for
athlete s foot.

For a stated sum of money, the acln?rtisement in question offered to
send prospective purchasers complete information detailing a simple
inexpensive cure for athlete s foot "",ith two products probably at
present in your medicine cabinet." The treatment in question involved
washing the feet with "ateI' and alcohol and then applying it common
household sah-e. The Commission advised that it could not give its
appro-nll to any achertising which represents that this method of
treatment "\yill effed a cure for nthlete s foot or to any achertising

which 9.'oes beyond cJitims that the treatment "ill afford temDorarv
relief from the itching and burning associated ,,-ith athlete s lOOt.

The O )inion went on to state that the la 'VB ar:' ainst deceDtive acl.:er-

'- 

tisillg apply equally to those who nre selling advice or information and
to those 1\'110 are selling products. In either ease , in the. Commi:3sion
view the test is whether the advice (or product) being offered "ill in
fact achieve the results claimed for it in the advertising. If the advice
reeommends the use of a product, the emcaey of the product for the use
recommended must of course also be considered.
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Finally, the Commissionadvisec1 that the opinion in no way related
to the question of whether the proposal "Iould constitute the practice
of medicine nor to the legality of the requesting party doing so. (File
No. 6837047 , released Jan. 12 , 1968.

No. 160. Advertising promoting sale of information and a product.
The Commission issued anach'isol'Y opinion today in regard to the

legality of proposed adyertising promoting the sale of information
which in turn advocated the purchase of anallegec1 stomach remedy.
The individual requesting the opinion had no financial interest in or
contractua.lright to advertise the product in question.

The initial advertise.1nent offered the sale of information for 20 cents

and elaimed that the information '.-vonld enable one "to get that nervous
stomach functioning properly again. " Based upon the scientific infor-
mation available to it, the CO1:llnission ruled that the pl'oduet being
ac1,-oeate.d in the information being sold "as not in fact a cure or

treatment for nervous stomach or any other stomach ailment. Under
the eircumstances, the Commission concluded that the claim in the
initial advertisement "as deceptin:.

Itsopinioll conducTed "ith the. following statement:

'The la'ys ngflim:t dee-eptiye flchertising apply equally to those who fire selling
advice or information and to those who are selling products. In either case the
test is whether the ndviee (or product) being offered will in fact achieve the
results claimed for it in the ad,-ertising. If the ac1Yice recommends the U:3e of a
product, the effie-Hey of the pro:~ue:t fol' the use rec01ll1l1endeclll1ust of course also
be considered.

This opinion in no WilY relfltes to the question of ",hether your proposal ",ould
constitute the practice of medicine 01' to the legality of your doing so.

(File No. 663 7009 , re.leased Jan. 12 , 19G8.

No. 161. Advertising promoting sale of infol':nmtion and a product.

The Commission issued its advisory opinion concerning proposed
advertising offering for s.ale for $1 a pamphlet which (1) advises a
method ror curing athlete s foot and (2) recommends the use of a
specific proprietary product for this purpose. The aclvertif:er has no
financial interest in the product in question. He does not. himself pro-
pose to sell the product.

The Commission stated th~t use of the proposed ach-e.rtising \\01l1c1

be violative or Sections ;) anc11:2 of the Feeleral Trade Commission ...
in that it implies , contrary to fact that an cases of athlete s foot can

be eliminated 01' cured by use of the advertised method and product
"ithin a very short time:: and ,yith "patience and a little care. " The

Commission believes that the proposed advertising implies, contrary
to fact , that through it some new faets as to the care and cure of athlete
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foot are now 'available which have hitherto been withheld fronl the
public.

Its opinion concluded with the following statement:
The laws against deceptive advertising apply equally to those who are selling

advice or information and to those who are selling products. In either case the
test is whether the advice (or product) being offered will in fact achieve the re-
sults claimed for it in the advertising. If the advice recommends the use of a prod-
uct, the efficacy of the product for the use recommended must of course also be
considered.

This opinion in no way relates to the question of whether your proposal would
constitute the practice of medicine 01' to the legality of your doing so.

DISSENTING OPINION

By ELUA N 0 0 17L?nis sioner 

He does not agree that selling advice is in the same category as
selling ,a product. Recog11izing that a good deial of foolish and worth-
less advice is being peddled to the American people, and not merely
in the field of Inedicine or health Commissioner Elman does not
believe that Congre.ss intended that the Federal Trade Commission

or any other government agency should set itself up as a board of
review exa:nlining into the validity or worth of ideas, opinions , beliefs,
and theories dissemina:ted to the public. (File No. 673 7028~ relensed

Jan. 18 , 1968.

No. 162. Exchanging wage rates among association members.

The Commission rendered an advisory opinion in regard to the

legality of a trade ,association s proposed statistical reporting plan.
Specifically, the Commission was asked to rule upon the question of

whether it would be ,permissible for the members of an association to
exchange copies of their labor contrads.

The Commission ruled that it had no objection to the proposed plan
itself , provided it was not used for some illegal purpose. If the plan
is used as 'a means for fixing or tampering with the price of milk , or
for some other illegal purpose, the Commission stated it would of
course have serious objection to the plan. Pointing to the antitTIlst
hazards inherent in such a plan , the Commission said:

Statistical reporting plans which involve the collection and dissemination of
data related to future prices are not illegal per se. However, experience in
other cases indicates that an association s price reporting plan which involves

future or advance prices, particularly when that plan invites an industrywide
pricing policy, may ,proYide the basis for an inference of an agreement or com-
bination to fix: prices in Yiolation of Section 5 of the FTC Act. Since labor costs
re-presenta very significant element bearing upon the future price of milk, an
agreement among competitors as to wage rates would be illegal , since it would
have the effect of fixing the price of milk. In essence it is the potential dan~er
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inherent in the reporting plan which is related to future prices that prompts
the Commission to suggest that it be used with extreme care.
(File No. 683 7051 , released Jan. 27 , 1968.

No. 163. Publication of dealer sales standards announcing a policy
of not selling to dealers who advertise sale prices.

The Federal Trade Commission rendered an advisory opinion stat-
ing its objection to a propos'al by a seller of photographic products to
announce to the trade its policy to sell only to dealers who advertise in
a manner which will not damage the prestige of the seller , avoiding the
use of characterizations such as "Sale

" "

Bargain

" "

Close-Out
Clearance" or other similar terminology.
The seller advised that it propose,d to implement the standards b:y

deIivering a copy to each existing dealer, not for the purpose of termi-
nating any presently unsatisfactory dealers , but to upgrade them to a
satisactory level. This the seller proposed to do by having its repre-
sentatives work ',,"ith the dea.lersto see that they observe the sta,ndards
and contended that. ,this is permissible since this is simply an advertis-
ing restriction , not mi effort at resale price. maintenance. It 'Tas further
argued that although the price at 'which its products are sold is the
prerogative of the de,aler, the seIler has a legitimate business interest
in the manner in which its products are advertised by those dea.lel's.
The Commission also noted that the standards con eluded witll the
statmnent that evaluation of the progress of dea,lers 'IiI be made from
tilne to time and those who are not keeping pace will be discontinued.

The Commission advised that it could not give its clpproval to this
proposal for the reason that its implementation as outlined would be
likely to result in :an illegal restraint of trade. In the first place, the
Com.missionaclvisecl that it could not vie.w the proposal as a simple
restriction on advertising apart from the effect which that restriction
would have on the pric.e at \\'hich those dealers sell. ,Vhile there is
a difference between this and a policy of selling only to dealers who
maintain the prices suggested by the seller, in that the dealers are
ostensibly left free to sell -at any price they choose, still a restriction
on their 'abality to advertise sale prices is certainly a grave handicap
on their ability to seJI a,t prices below those suggested. Hence the pro-
vision, if not designed to maintain suggested prices, is one which
will seriously laffect those prices.

The Commission further advised that its vie,v of the pr€;sent state
of the law in this area was that a seller not acting to Cl"elate or maintain

l11onopoly may make a unilateral announcement of his policy 
to those with whom he will deal , including policies affecting: price, and
he may refuse to deal with those \\'ho do not observe. that poJic.y. 11o\\'-
ever, when the seller s actions , as they would under this proposal , go
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beyond a meTe announcement of his policy and the sirD.pIc refusal to
de:al , a.nel he employs other me'ans which effect adherence to his policy,
he is in seTious danger of having put togelther a combination in viola-
tion of the antitrust laws. Thus, the Commission stated , the line be-
i\-veen legal and illegal conduct here is a very narrow one and if the
seller chooses to walk that line., he must do so at his peril. (File :No.
683 7063 , released Jan. 31 , 1968.

No. 164. Premerger clearance: No anticompetHive effects fore-
seeable.

The Commission issued an aclvisory opinion on :l\lay 1:1:, 1964:, in
which a request for premerger clearance from liability uncleI' Section 7
amended Clayton Act , was a.pproved permitting acquisition of a dis-
tributor by the manufacturer of products distributed.

A franchised distributor of electrical equipment sought. cle,arance of
its acquisition by the manufacturer or product:3 he distributed. Ths
relationship bet,,-eeJl the fil' ll1S had existed for many years

, '

-ras can-
cellable on 90 days notice , t11e trend In the line of business inyolyecl
was to direct sales from manufacturer to purchaser and no substantia 
adverse competitive eire,ds \Vere foreseeable.
The Commission advised the requesting party that the acquisition

,yould not vioh, te Coramission ac1ministerec11aw: hO\YeveJ.'~ he ,YD.') ad-
vised that the opinion was predic.ated on the understanding (1) tIll, t
competing c1istributOl's would not be foreclosed Il'Grl1 supplies he c1i~~-

tributed and (2) that preexisteclrelationships between him and said
supplier would not be altered ,,-ithont prior Commission a.ppro-':.-lL
(File X 0. 643 '7c.

\')

, released Feb. 13 1968.

No, 165, Premerger clearance: Deteriorating financial condition,
The Commission issued an advisory opinion on July 30 ~ 196-:1:: in

whic.h a request for premerger clearanc.e from liability under Section
, amcl1.ded Clayton Ad

, ",-

as lapproyec1 perm.itting acCluisition of 

deteriorating competitor.

A national manufaetllre.r and distributor or COl1::mmer r!,'oocls soll~drt

~- 

clearance of its propo:'3ec1 acquisition or a smaller manufacturer and
distributor of the same products. ~iost of the businGs:3 of the sma.IIeI'
firm was in fl, limited geographical area. The industry involved could
be entered ,-..-ith a relatively modest S11m of 111one:\ . The firm to he ac-
quired had experienced declining sales, a cletel'ionlting, nol1.viable, fi-
nancial situation , personnel problems and had made reasonable but
unsuccessful efforts to sell to others.

The Commission advised that basing its belief on the information
currently available to it that the. proposed tl'allsactjon ~ if consummated,
probably ,youlcl not violate any of the laws ,yhich the, Commission
administers. (File. K o. 66:j 7003 , reh~ased Feb. 13 1968.
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No. 166. Premel'ger clearance: Declining industry.

The Commission issued an ach'isory opinion July 30 , 1964 , in ,yhich
a request for premergel' elearance from liability under Section 7,
amended Clayton Act, was approved permitting acquisition of a failing
company in a declining industry.

A single- line manufacturer of a byproduct of the cotton industry
desiring to be acquired by a multiproduct company in the chemical
industry sought clearance of its proposed acquisition. The firms ,yere
competitors but demand for the product. was declining due largely to
wide fluctuations in priee. There was a,lso increasing production or
competitive products made from wood pulp which could be used for
the smne purpose:: , fl.li(1 reH~:onable but unsuccessful attempts had been
made to sell to others.

The Comrnission , basing its belief on the inrormation thc:m before it,
advised that the proposed sale probably I', olllcl not violate any of the
laws it administers.

The Commission added tlwt. the opinion shoulc1not be com:trllec1 as

in any ,yay affecting any other matter involving the rcl:luesting pnl'ty

or the purchaser which the Commission ,yas then or might thereafter
investigate. (File No. 6437036 , released Feb. 13 1968.

No, le,7. Premel'ger c1earance: Deteriorating industryc

The Commission issued an advisory opinion on August 18 , HJG-d: , in
which a request for premerger clearance. from lift bility under Section 
aE1C'llded CbytOll Act, "\yas appl'oyecl permitting acqnisitioll of a
fa,iEng competitor.

One of the lan?:el' mannfnch~l' rl' s of industrial clay nrodncts sOlw:htc-. ,. .1. 
elearanc3 to acquire a. smaller manufacturer of the sarnc:. product, . The

smaller nmnufactnrer did not have as extellsiye t"t product li:ae as the

lal'f:' er COli1i)ftl1V. The col11Danies liHl'tifdlv C'onmetec1 in a limited f!.eo-L.' ~ ... .1. .1. 
graphical area; hOlYEwer the Slllallcl' firm had been unable to replace
1\:e'v nersol1nel flEd the trend in it;:; fmancial condition "yas dOlYIH' al'(1.

Further , its empJoyees , comprising about 20 percent of the "\york fOl'

in a small community, faced loss of jobs if the smaller eompany "'-BUG

out of business. IJastly~ the other party ,vas the only available
purchaser.

Basing its belief on the information the,n before it , the Com1l1is~;ioll

advised the, proposed sale probnbly "\yol1lcl not. yiolate any of the lH',YS

\\-

hi('11 it administers. (File :No. 653700;3 , released Feb. 13 , 1968.

No. 168. Premerger clearance: Imminent insolvency.

The Commission issued an advisory opinion on October 27 , 1964 ~ in

whieh a request for premerger clearance from liability under Section.
amended Cla,yton Act, ,vas a pprovec1 permitting acquisition of a fail-
ing competitor in financial distress.
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A firm in a local service business requested clearance to merge with
a competitor, with whom it was aligned in its activities , and to form
a new corporation. The service firm had experienced declining earnings
for the past eight years and there was strong competition from other
service businesses in the area in which both did business. The request-
ing party had experienced an increase in operating costs and expenses
in relation to sales , was in a critical financial condition and apparently
could not long continue to operate as a solvent and going concern. A
national chain was the only other possible purchaser.

The Commission basing its belief on the information then available
to it advised that the transaction 'would not yioJate any of the Jaws
which it administers. (File No. 653 7025 , released Feb. 13 , IDtiS.

No. 169. Premerger clearance: Financial distress.
The Commission issued an advisory opinion on ~Iay 26 , 1965 , in

which a re.quest for premerger clearance from liability under Sec-
tion 7 , amended Clayton Act, was approved permitting acquisition of
an integrated competitor in poor financial eondition.

A large diversified manuracturer of closures with less than 3 percent
of its total sales a,ccounted for by a spec.iaJty closure product sought to
acquire the second largest integrated manufacturer of such products,
in an inc1ustl,y dominated by another fully integrated company. The
first four firms in the industry nccounted for about 55 percent or the
ma,rket. The company to be acquired was in poor financial condition
and it "as doubtful whether its credit standing could support the new
financing necessary for plant improH'J11ent and extension of product
lines which were needed to improve its competitive position.

The Commission basing its opinion on the information available to
it advised (1) that it would not challenge the acquisitio:a if consum-
mated , but (2) that such advice "as given without prejudice to the
right to reconsider in the event anticompetitive effects causally con-
nected to the acquisition \\ere manifested in the future. (File No. 653
7058, released Feb. 13 , 1968.

No. 170. Premerger clearance: De minimis competitive effect.

The Commission issued an advisory opinion on June 8 1965 , in which
a request for premerger clearance from liability under Section 7
amended Clayton Act, was approved permitting acquisition of a c.om-
petitor s unprofitable operating division.

large manufacturer of a diverse line of aeronautical supplies

sought Commission approval for the disposition of one of its operating
divisions which ",vas an unprofitable part of its total business. The pro-
posed purchaser was another diversified corporation also engaged to a
small degree in the same line of commerce. It was evident that although
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these bvo companies ranked high in market shares , there were many
others in the business, and that restrictive licenses ,vere often used by
customers to e.xercise an effective consumer-control of the survey mar-
ket. The total dollar value of the business being sold was small and
it appeared there \\ould be a liquidation of the assets if the sale was not
made.

The applicant was advised that based on the available information a
proceeding would not be initiated by the Commission to challenge the
acquisition. The Commission added that the advice was being given
without prejudice to its right to reconsider the questions involved in
the event substantial anti competitive effects attributable to the acquisi-
tion ",ere manifested in the future. (File No. 653 70GO, released Feb. 1;3
1968. )

No. 171. Premel'ger clearance denied: Adverse competitive effects
probable.

The Commission issued an advisory opinion on June 10, 1965 , in
which a request for premerger c.learance from liability under Section 7
amended Clayton Act, was denied because of the existence of probable
adverse competitive effects.

A manufacturer/retailer of consumer leather goods requested clear-
ance for its proposed acquisition of a major regional reta.iler of prod-
ucts produced by the manufacturer. The horizontal and vertical
implications of this proposed merger were similar to those which were
declared unla,wful in the case of United States v. B7'orwn Shoe 370

S. 294 (1962). However, the Inarket shares \\ere smaller and prob-
able adverse competitive ejl'ects somewhat less than were present in the
B To'wn Shoe case.

The Conllnission advised there existed a substantial probability that
the proposed acquisition would be a violation of the Clayton and Fed-
eral Trade Commission Acts. The application for premerger c.lear-

ance was denied.
Thereafter, the aequisition was consmnmated. A complaint issued

and a consent settlement effected whereby the acquiring company
agre.ed to nlake no further acquisitions of retailers or manufacturers
of the pToduct involved for a peTiod of several years without prior
Commission approval. (File No. 653 7051 , released Feb. 13 , 1968.

No. 172. Premerg"el' clearance: Adverse competitive effects not
discernible.

The Commission issued an advisory Opll1l0n on J uly 23 ~ 1965 , in
which a request for pre-merger clearance from liability under Section 7
amended Clayton Act, was given limited HVlwoval because it did not
appear that the acquisition would result in the requisite ach-erse

competitive effects.
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A diversified proeessor, wholesaler and retailer sought clearance for
its proposed acquisition of an independent food supplier which sold
a major portion of its products to a subsidiary of the acquiring
company. The isolated transaction did not appear to have the requisite
substantial adverse competitive effects called for by the statute, but
in view of pending investigations of additional acquisitions by the
Requiring company, an unrestricted clearance could not be approved
by the Commission.

The Conllnission advised that it would take no action 30 1el~' as to the
proposed tra.nsaction if it was consummated. The Commission added
that it. conditioned its adviee on assurances that by ftccepting and act-
ing upon the opinion , the acquiring company ,'Iould not use the opinion
as precedent or argument in the investigation , or in the formal or in-
formal hearings , of any matter involving the acquiring company then
pending or which might come. before the Commission or any other
court or agency.

The Commission added that if at some ruture elate. the ac.quiring com-
pany was required to divest the subsidiary which I'las actually taking
over the independent company, the parent company 'i'\oulc1not object
to diyestiture or the independent food supplier on tenDS set by the
Commission or other court or agency. (File No. 653 7057, released
Feb. 13 , 1968.

No. 173. Pl'emel'gel' ch:al'ance denied:
information.

The Commission issued an advisory opinion on October 29 , 1965 , in
w hic.h a request for premerger clearance. from liability under Sec-
tion 7 mnended Clayton Act~ was denied for lack of competitive
information concerning competition in the line of commerce involved.

A. leading manufacturer of dispensing machines sought apprm"a.l
of its proposed purchase or a smaller, family held manufacturer of
dispensing mac.hines which were complementary to the product line of
the acquiring company.
The Commission declined to rendm' an opinion becau:~e. of (1) the

pa.ucity of competitive information concerning competition in the line
of commerce with which the acquired companis machine Iyas identi-
fied , and (2) the. short time period available between the date of the
request and the closing date agreed upon between the parties. This
shalt time precluded a. more complete investigation and anal~Tsis. (File
No. 663 7014 , released Feb. 13 , 19G8.

Lacl( of collupetitive

No. 17 L Pl'emerger !Clearance denied: Vertical merger would
raise questions.

The Commission issued an advisory opillion September 8 , 1966 , in
which a request for premerger clearance f1'0111 liability under Sec.-
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tion 7, amended Clayton Act, was denied because the competitive im-
plications of the acquisition would raise economic questions resolvable
only by investigation.

A leading construction material producer applied for clearance 
its proposed acquisition of a diversified company having a large share
of a regional market in the sale of raw materials such as sand , gravel
and stone , which were complementary to its principal product line. The
requesting party offered to dispose of certain producing plants now op-
el' ateel by the company, and to continue approprinte leases of other
such plants as the company owned.
The Commission advised the requesting party that the competi-

tive implications of the integration of construction material distribu-
tors with sources or raw materials IVere such that an investigation to
assess the economic effects of the acquisition, if it was consummated
would be necessary. (File No. 673 7004 , released Feb. 13 , 1968.

No. 175, Interpretation of request for pre merger clearance:
Declining industry.

The Commission issued an opinion October 8 , 1965 , in connection
with a request for advice by two respondents as to whether a proposed
merger, if consu111mated , IVoulcl be in violation of an outstanding order
prohibiting them from, among other matters, uniting facilities so as
to eliminate competition.

One respondent, a small company in the coin operatec1machine busi-
ness, desiring to be acquired by the other, a larger COl!11)imy in the same
industry, applied for clearance of the proposed acquisition under Com-
mission established procedures. It was reported that the smaller re-
spondent was in financial difl1culties to the point where it was ap-
proaching failure. Further reasons advanced to support the proposed
lnergel' IVere that demand for the product \ins on the decline, the
industry easy to enter, and reasonable efforts to locate another pur-
chaser had been unsuccessful.

OIi the basis of available information, the Commission advised that
if the smaller respondent sold its business to any company, the Com-
mission did not intend to initiate proceedings with regard to such sale.

(File :0;0. D-612cl , released Feb. 13 , 1968. ) (Opinion issued under au-
thority of Section 3.61 (c) of the Commission s Rules of Practice
(1967).

No. 176. P:remerger clearance: De minimis competitive effects.

The Commission issued an advisory opinion on November 29 1966,

in "hich a request for premerger clearance from liability uncleI' Sec-
tion 7 , amended Clayton Act , was approved permitting aequisition of
a company in financial distress.
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A dairy products processing company in financial difficulty desiring
to be acquired by a larger company in the same field applied for clear-
ance of the proposed acquisition. The companies competed to a, limited
extent; ho"\lever the applicant had losses for a number of years , could
not obtain long term fulancing and had made numerous unsuccessful
attempts to sell to others. 

The requesting party was ach-ised that, relying on his representa-
tions as to the hopeless financial eondition and unsuccessful efforts to
sell , the Commission would not ehallenge the proposed acquisition 
it were consummated. (File No. 671 0615, released Feb. 13 , 1968.

No. 177. Compliance interpretation of request for premerger
clearance: Imminent insolvency.

The COll11nission issued an opinion February 14, 1964, in connec-
tion with a request for advice as to whether a proposed merger, if con-
sllll1Jnated , ,youlcl be in ,-iolation of fill outstanding order prohibiting
the acquiring cOlnpany from makiilg certain acquisitions.

A small company manufacturing food products applied for cJeaTanee
of its acquisition by a larger produeer engaged in operations in the
same product line. The larger producer was subject to a Commission
order prohibiting certain acquisitions for a designated period of time
,yithout prior Commission apprm-al.

Both producers competed in the same general trading area. It "\Ias 
prese.nted that the smaller company 'Tas in imminent danger of in-
sohency and that it had exhausted every possibility of locating another
purc.haser withant success.

On the basis of aT ail able information , but primarily beeause. of the
equities affecting the smaller eompan;(s position in the industry, the
Commission gaTe its apprm' al to the proposed acquisition. (File No.

6651 , released Feb. 1:3 , 1968. ) (Opinion issuedlmdm' authority of
Section 3. 61(c) of the Conllnission s Rules of Practice (1967).

No. 178. Compliance interpretation of request for premerger
clearance: Denied, other purchasers available.

The Commission issued an opinion April 2 , 1964 , in eonnec.tion with
a request for advice. as to whether a proposed merger~ if conslUl11nated
,Tould be in violation of an outstanding order prohibiting the 'acquir-
ing company from making certain acquisitions.

A large company in the food products field applied for clearance, of
its proposed acquisition of a smaller company engaged in operations
ill the. same product Ene. The larger company wns subject to a. Com-
mission order prohibiting certain acquisitions for a designated period
of time "\Iithout prior Commission approval.

Both companies ,,-ere in substantial competition in the saIne general
trading area. It was determined that other prospective purehasers were
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available and that the smaller company was of considerable size when
eomparecl with other regional produoers.

The Commission advised that the proposed m~erger could not be
approved under the circmllstances. (File No. 6495 released Feb. 13

1968. ) (Opinion issued under a.uthority of Section 3. (j 1 (c) of the Com-
mission s Rules of Practice (1967).

No. 179. Compliance interpretation of request for premerger
clearance: Imminent bankruptcy.

The Commission issued an opinion October 28 , 1964 , in collllection
with a request for advice from a small company as to whether its pro-
posal to merge with any other company in the same field would , if con-
summated , be in violation of Section 7, amended Clayton Act.

small food products mmlufacturer applied for advice from the
Commission regarding the possibility of selling out to any other com.
pany operating in the SaIne field, particularly to a large processor in
the same products line. The larger producer was subject to a, Commis-
sion order prohibiting such acquisitions for a clesig11ated period of time
without prior COll1Jllission approval.

It ",Tas presented that the requesting compa.ny had made reasonable
but lUlsuccessful attempts to locate a purchaser otller than the larger
company, and moreoyel' 'Tas on the verge of bankruptcy.

On the basis of a.vailable information , but primarily because of the
equities affecting the requesting compa.ny s position in the industry,

the Commission a.dvised that an acquisition by another producer in the
same field would not. be in viloation of Section 7; amended Clayton
Act, and in the event a sale is made tOR conlpany which is under Com-
mission order requiring approval of such acquisition, said approval
would be granted.

In clearlllg the proposed sale the Comll1ission pointed out that the
approval might be reconsidered , revoked or rescinded if it subsequently
appeared the facts submitted were lllaccurate, incomplete or that they
had changed at the time a sale was made. (File No. D-6652, released
Feb. 13, 1968. ) (Opinion issued lUlder authority of Section 3. 61 ( c) 
the Commission s Rules of Practice (1967).

No. 180. Compliance interpretation of request for pl'emerger
clearance: Imminent insolvency.

The Conmlission issued all opinion September 24 , 1965 , in COllllec-

tion with a request for advice as to whether a proposed merger, if con-
summated , would be in violation of an outsta.nc1ing Commission order
prohibiting the acquiring company from making certain acquisitions
for a designated period of time without prior Commission approval.

A small food products manufacturer applied lor olearanee of its pro-
posed acquisition by larger company unde-r Commission order and
which was much more extensively engaged in the same product line.
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The requesting company "Was experiencing a decline in annual profits
to the point of insolvency. It was reported that refinancing was not
available and the smaller company was not, for a number of reasons,
a viable concern in the context of the particular market. Exhaustive
c:lIorts to locate another purchaser had been unsuccessful.

On the basis of available information , the Commission gave its ap-
proval to the p:roposed acquisition. (File No. D-6651 , released Feb. 13,
1968. ) (Opinion issued under authority of Section 3. 61 (c) of the COIn-

mission s Rules of Practice (1967).

No. 181. Compliance interpretation of requests for premerger
cJearance: De minimis competitive effects; one request
denied.

The Commission issued opinions on February 9 , 1966 and Janu-
ary 26 , 1967 , in connection with requests for advice as to whether sev-
eral proposed mergers , if consummated , ,\Quld be in violation of an
outstanding Commission order prohibiting future acquisitions by re-

spondent for a designated period of tinle ,,'ithout prior Commmission
apPl'oyal.

A large automatic machine company under Commission order sought
appI' o;-al for the proposed aequisition of hro snlaller , local companies
enQ' ed in the same line of business. In O11e l1letl'onolitan a r('f( l'rsponc1-

'- '---' ~

eut and the first smaller company ITere in competition , and in the
other trading area respondent and the second slnal1er company did not
compete to any significant degree. In the first area there "rere a snb-
stantinl number of local ::mc1national competitors involvec1~ and in the
other area. fl. substantial number of local competitors and one national
competitor were involved.

In these t'TO instances the Commission approved the proposedacquisitions. 
In it third recmest for achice involving: fl. different trac1inQ' area. the.

'- '

respondent sought clearance for the proposed acquisition of a smaller
local company engaged in the same line of business in direct competi-
tion with the larger company. There was a concentration in the line of
commerce involved. The Commission denied the request for clearance
because it was incompatible with the objectives of the order prohib-
iting such acquisitions. (File No. 809 , released Feb. 13 1968. ) (Opin-

ion issued under authority of Section 3. 61 (c) of the. Commission

Rules of Practice (1967).

N Co 182. Compliance interpretation of request for premerger
dearance: Liquidation probable.

The. Com.mission issued an opinion J\ia.y 24 , 1066 , in connection "ith
a request for advice as to whether a proposed acquisition , if consmn-
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mated , "\yould be in yiolation or an outstanding order prohibiting
respondent. from making certain acquisitions for a designated period
of time without prior Commission approval.

large manufacturel' or food pl'oclncts sol1g'ht clearance of its
proposal to acquire a smaller manufacturer engaged in the same
general line of commerce. The reclue-sting manufacturer "" , and is
now , subject to a Commission order prohibiting, among other things
the making of certain acquisitions for a designated period of time
without prior Commission approval The b,o manufacturers "l\ere

not in competition in the same ge.ogrftphical trading area , but to a
very limited extent the requesting manufacturer was a supplier to the
smaller company.

The smaller manufacturer had made reason:1 ble but unsuccessful
attempts to sell to others in the industry and in the circmnstances
liquidation appa,l'ently "l\as the only alternative to the proposed sale.
The Commission advised that, in reliance on the information sub-

mitted by the parties, if the proposed acquisition was made, the

Commission ",ouldnot proceed against the acquiring company. (File
R o. D-7880 , released Feb. 13 , IDG8. ) (Opinion issued uncleI' authority
of Section 3.61(c) of the Commission s Rules of Practice (lD67).

No. 183. Compliance interpretation of request for p:remerger
clearance: Denied, competitive considerations.

The Commission issued nn opinion July 20 , 1966 , in connection \Iith
a request for advice as to whether a proposed merger, if consummated

\\'

onld be in violation of an outstanding order prohibiting the acquiring
company from making certain acquisitions.

A large manufacturer or industrial products sought clearance for
its proposed acquisition of a smaller compnny in the same ftS 'yell as
in a complementary product line. The requesting manllfact~ll'er 'Y:1S
and is now , subject to a Commission order prohibiting, among other
things , the making of certain acquisitions for a designated period or
time without prior Commission approval.

Both manufacturers ",ere competitors and the smaller was quite
capable of gl'o"\\-ing and developing ill the industry. Further , no efforts
had been made to locate other possible purchasers.

The. Commission advised that apprm"al for the proposed acquisition
would not be in the public interest because it would entail the acquisi-
tion of n. competitor and further increase concentration in the industry.
(File No. 6608, released Feb. 13, 1968. ) (Opinion issued under
authority of Section 3. 61 (c) of the Commission s Rules of Practice

(1967).
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No. 184. Compliance interpretation of request for premerger
clearance: Bankruptcy imminent.

The Commission issued an opinion September 1 , 1966 , in connec-
tion with a request for advice as to whether a proposed merger , if
consummated , would be in violation of an outstanding order prohibit-
ing the acquiring company from making certain acquisitions.

small processor of food products applied for clearance of its
proposed acquisition by a larger processor engaged in operations in
the same general product line. The larger processor was , and is now
subject to a Commission order prohibiting, among other matters , the
making of certain acquisitions for a designated period of time without
prior Commission approval.

The requesting processor "'as on the verge of bankruptcy and had
made reasonable but unsuccessful attempts to locate another purchaser
within the industrv. 
The Commission advised that, in reliance on the information and

data supplied, it would approve the request lor clea.rance of the pro-
posed acquisition. (File No. D-6651 , released Feb. 13 , 1968. ) (Opinion
issued under authority of Section 3.61 (c) of the Commission s Rules
of Practice (1967).

No. 185. Compliance interpretation of request fOl' pl'ernerg'el'
clearance: De minimis competitive effect.

The Cormnission issued opinions September 29, 1966; and Janu-

ary 26, 1967, in coilllection with requests for advice from a small
company as to whether a proposal to merge, if consummated , would
violate an outstanding order prohibiting either purchasing company
from making certain acquisitions.

A small processor of food products which was tightly held, having
declining profits, increasing expenses , a loss of key personnel, a plant
too small to compete efficiently, and an owner-manager who was
determined to sell, applied for clearance for its proposed acquisition
by either of two larger processors in the same general line of com-
Inerce. Both of the larger processors were subject to a Commission
order prohibiting certain acquisitions for a desig1lated period of time
without prior Commission approval.

On the basis of supplied information, the Commission cleared the
request for acquisition by either of the two larger processors. Sub-
sequently, however, partial acquisition by a third processor was ap-
proved, as was a partial acquisition by one of the larger concerns.
(File No. 6651 and D-6632 , released Feb. 1:3 , 1068. ) (Opinion is-
sued under authority or Section 3.61 (c) of the Commission s Rules
of Practice (1967).
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No. 186. Compliance interpretation of request for pl'emergel'
clearance: De minimis competitive effect.

The Commission issued an opinion December 23 , 1966 , in connection
with a request for advice as to \\'hether a proposed n1erger , if consum-
mated , would violate an outstanding order prohibiting the purchasing
company from making certain acquisitions.

The estate of a very small retailer of food products applied for
cler.,ranee of its proposed aequisition by a larger processor engaged
in operations in the same general product line. The larger company
was , and is now , subject to a Commission order prohibiting certain
acquisitions for a designated period of time without prior Commission
approval. The retailer, a negligible factor in the industry and in the
relevant geographieal market, was not capable of development in
the estate status.

The Commission cleared the proposed acquisition. (File No. 6651
released Feb. 13 , 1968. ) (Opinion issued under authority of Section

61 (e) of the Commission s Rules of Practice (1967).

No. 187. Compliance interpretation of request for premel'ger
clearance: Imminent insolvency.

The Commission issued an opinion September 25 , 1964, in connec-
tion with a request for adviee as to "hether a proposed merger, if

consummated, would be in violation of an outstanding Commission
order prohibiting the purchasing company from making certain
aequisitions.

A large integrated company manufacturing commercial products
applied for clearance to acquire a smaller company engaged in opera-
tions in the same product line in the ,Vestern States. The larger com-
pany "as , and is now, subject to a Commission order prohibiting
certain acquisitions for a designated period of time without prior

Commission approval.
Both manufacturers were in direct competition in the geographic.al

trading area. However , each held a relatively small share of the market
involved. It \Vas representeel that the smaIl concern had exhausted all
other possibilities of selling to another purchaser, save to one or more
of the other integrated manufacturers in the industry. The seller, who
was suffering personal harelshi ps because of illness in his family, had
to leave the business and the area \Vhic.h is served.

On the basis of the information and data supplied , the Col1llnission
cleared the l'equest for cleara.nee of the proposed r. cql1isition. (File No.

751 , released Feb. 13 , 1968. ) (Opinion issued under authority of
Section 3.61 (c) of the Commission s Rules of Practice (i967).

418-345--72-
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No. 188. Premerger clearance denied: l\ferger of firms in same
industry would raise questions.

The. Commission issued advisory opinions on September 27. 1962,
::\1nrc11 28 , 1068, and September 12. J f)();\ in ,..,.hich C'ommuhwl request8
for premerger clearance from liability under Section 7, amended
Clavton Act. bv a small dair~; in financial difficulty "ere denied as to

.. . ..

acquisition by a. larger company in the same industry. but ",erefinaJly
approved permitting acquisition by diversified corporation in
another industry.

..-\. 

small c1air~c in financial difficulty desiring to be acquired by a
larger company in the same field applied for clearance of the proposed
acquisit.ion. The la rger compallY~ an int8~2'rated processor and distl'ib-
utOI' of dairy liroc1llcts, "'as the re~ponclE'nt in n. complaint in litiga-
tion ,,-ith the Commission,

The applicant ~.Yas advised the proposed acquisition "ould raise
questions similar to those involved in the proceeding: and that the pend-
ency of the proct'edings made it inappropriate to express any further
views. Be.consideration was requested. In response, the Commission
informed the fl pplicnnt of the decision in the Foremost Dairies case.
Docket 640;') and again ach-isecl that the flcquisition would raise sprions
questions under Section 7 of the Clayton Act. Further. the Commission
pointed out that it recognized the problems of small dairies and sug-
gested further efforts to sell to a local or regional purchaser.

Later, the smfll1 dairy requested consideration of its proposed ac-
quisition by a large. diversified corporation in the food industry. The
Commission advised it ",oulc1 contemplate no action if the transaction
',flS consmnmated. The Commission added its nell-ice should not 
construed as affecting any position it hac) previously taken against the
acquiring corporation nor as in an~' 'yay prejudicing nn~. pending 01'

future action it might take against the acquiring corporation regard-
ing other acquisitions. (File Xo. 633 7016. released Feb. 13 , 1968.

No. 189. Premerger clearance: Precarious financial c0ndition.

The. Commission issued an adyisory opinion on ~Iarch 20. 10(;3. in
\';hich a request. for premerger dea rflllce from liability under Section 
mne.nded Cla~ion ..:-\.ct. "'as npproyecl permitting: acquisition of a CO111-

lX1ny on the vel'Q'c of insolyenc\:., L
mHnufachll'el' of consumer Q:oocls desiring: to be acC1uired by e- C

larger proclncel' in the sam.e field requested cJeal'ance of the proposed
acquisition. I-lis compnn~- had sufi'ered declining sales for n number of
yen 1'5 and ",as in a precarious Jinancial condition to the point of being:
on the vel'ge of insoln'ncy. Further. reflsonn ble attempts to sell to
others had been made but there "'ns no other purchaser ",hich could
presen' e the competitive. force. possessed by the. requesting manu-
facturer.
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The requesting: pa l'ty "as achispd that if f"lw sale "ere C'cmsmnmated
the. Commission would contemplate no action based on this trans-
action alone. The Commission added that its decision was based on rep-
resentations that the smaller finll "as in such dire financial straits that
it faced impending bankruptey. Further, the Commission stated it "as
expressing no opinion regarding prior acquisitions 01' on restrictive
practices , if any, by the purchaser or any other company "hich may
have contributed to the requesting party s failing condition. (File No.
(;:1~3 70-10, released Feb. 1i3 , 1968.

No. 190. Random
purchase.

The Commission in an advisory opinion stated that the random
inclusion of "bonus c(,ltificates~' in egg cartons would be violatiye of
Section 

;') 

of the Federal Trade Commission Act.
The seller proposed to include "bonus certificates" in cartons of ep:gs

offered for sale. TIle, certificates were described as being worth "
many eQ' s or $:'5 in cash. " They ,yould be l'andom1\' distributed so that. L.L- .
som(~ cartons "ould contain eggs plus a bonus certificate of yalue
,yhi1e others "ould contain eggs onl~' . 01' eggs plus n r('rtificnte of little
or no value.

The Collnnissioll "as of the yie,,' that this "ould be merchandising
b~' lottery. a practice "llich the Commission has long helel to be llnfair
"ithin the llwaning of Section;) of the :Federal Trade Commission ~-\.ct.

(File Xo. GS:) 70G;). released Feb. 1(). 196S.

distribution of "bonus certificates with

No. 191. Advertisements which appeal' in news format.
The Commission rendered an advisory opinion inyolving the quC's-

tion of ",hether it is deccptire to publish an achel'tisement in the for-
mat of a news article, ",ithout disclosing it is an achel'tisement, as
required in. the. Commission s press reknse of Xon~mbcr 28. 1967.

The. fac.tun 1 situation presented to the Commission involved the
publication of n column in n nt'\"spapE'r \,- 11ic11 nchel'tisC'll tJ11.' cnisiJH'

fncilities of several restnm' ants. ,Yritten in 11 al'l'f:.t iyc form , tho ,';rit(,1111

about each restaurant usual1~' idt'ntifiec1 the chef and/or head '\,nit('r

L.!:a 

y\' 

n. brief description of how n ('elta in Ineal is prqw, recl. anel con-
tained other factual information conce1'ninQ: the hours durin!::: ,yhich

,- 

meals are Sl'ITect ,yhdhel' dancing is permitted , ",bethel' cocktails
an~ servecL and some general indication of the price range of the meal.

In its opinion the Commission concluded:

'" '" the column l1:.;e~ tllP format and hfl~ the general appearance nf ;1 118\'.".':;
fen t11re a nd/ nr n rtide for l'U t,lic infnrma tion ,Yl1ieh purports to give an inde-
pendent. imp;ntial and l1nl,ia~ed Yie\y of the cuisine facilities of a particular
restaurant. Since the column in fact com:ists of a series of commercial messages
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which are paW for by the advertisers, the Commission is of the opinion that it
will be necessary to clearly and conspicuously disclose it is an advertisement,
as outlined in the aforementioned press release. This conclusion would not be
nlterecl even though the column carried the exact cost of each meal being
advertised, or if it listed the price range of the various meals.

(File No. 6837080 , released Feb. 16 , 1968.

No. 192. Clearance denied for merger of competing milk com-
panies.

The Commsision rendered an advisory opinion in which clearance
was denied to an applicant to sell its milk processing and dairy prod-
ucts distribution assets to a la.rge, integrated food producing~ proces-
sing, wholesaling and retailing concern. The proposed purc:haser has
a dairy products subsidiary in actual or potential competition with
the applicant in the same market..
The. Commission noted that the proposed merger would combine

the firm now appearing to rank fourth in sales in the market ,lith the
eighth to result in a. firm in second 01' third position. It also appears
that the present top four firms have a.bout forty percent of the sales in
the market and therefore the proposed merger 'would further increase
the market concentration.

Because the proposed merger raises such serious questions of possible
violations of Section 7 of the amended Clayton Act, the Commission
advised the applicant that premerger clearance cannot be granted. The
Commission further stated that , if the merger occurs , the Commission
may take the action it deems necessary to protect the public interest
nd prevent antic.ompetitive effects. (File No. 683 7078~ released

Feb. 20 1968.

No. 193. Substitution of merchandise unlawful even though equiv-
alent in grade, quality, and appearance to that ordered by
customers.

The Commission was requested to render an advisory opinion 'lith
respect to the legality of substituting, on c.ustomer orders for a par-

ticular fabric, a fabric. produced by another manufacturer ,,-ithout
notifvinp' c.ustomers of the intended substitution.J 0

It was represented that c.ustomers had long been supplied ,,-ith a
specific fabric and that sample display cards had been distributed to
th6111 advertising the availability of this fabric. The supplier recently
discontinued production of the fabric and another supplier ,yas located
who will furnish a similar product said to be identical in pattern and
of better quality. It was proposed to supply customers with the new
product without resampling their display cards or otheT\\ise advising
them of the substitution , the cost of which , it was asserted , would be
prohibitive.
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The Commission advised that it could not give its approval to this
proposed business practice. A foreseeable result of substituting the
product of one manufacturer for that of another ,yould be to mislead
customers into purchasing an artic.le which they might not ,yish or
intend to )urehase and which they miQ'ht or miQ'ht not nurchase if

'-' '-' 

.1.

they ,,-ere informed as to its origin. Nor would the prejudiee thus en-
gendered be confined to customers; other distributors and manufac-
hirers of a competing product would be injured when orders that
would normally have eome to them if the fabric. "ere rightly named
are diverted to the offending firm. (File No. 683 '7081 , released Feb. 20
1968. )

No. 194. Use of uniform delivered pricing system effected by
deducting freight allowances from f. b. price.

T,he Commission advised 'a west coast manufacturer of industrial
parts that it would not be illegal to use either a conventional uniform
deli vered pricing system based on average cost factors or a uniform
delivered pricing system which will be effected by granting so-called
freight allo,,'anc.es to be deducted from the manufacturer s f. b. fac-

tory price.

The ifacts with respect to the second alternative were that the manu-
fac.turer proposed to establish an f. b. factory pric.e of , for purposes
of illustration , $99.50. Actual freight to west coast customers may be
$0.50 and such customers ,yould receive no allo,yance. Thus they would
pay the manufacturer $99.50 and the carrier $0. , making a total of
$100. Then, again using hypothetical figures for purposes of illus-
tration , actual freight to a Denver customer may be $1. The manu-
facturer would Q,Tant such a customer a. $0.50 freight allowance to be

'-' '-'

deducted from the f. b. price , thus leaving the customer paying the
manufacturer a price of $99 and the carrier $1 , making a. total off $100.
Continuing east, ac.tual freight to a. Kansas City customer may be
$1.50. The freight allo"ance would be $1 , leaving the customer paying
the manufacturer $98.50 and the carrier $1.50 , for a total again of
$100. This would continue in graduated steps across the country to
where an east coast customer wiHl actual freight costs of $3 ,, ould
receive an a.llo\Yance of $2. , leaving him also paying a tota.l of $100.
The manufac.turer advised that it was considering this alternative for
administrative reasons, since it wishe.d to pass title to the customers
upon delivery to the carrier and have the customers ha.ndle all freight
bills.

,Vith repect to the first question , the Commission advised that it was
of the view that there could be no question of the manufacturer s right
to unilaterally employ a uniform delivered pric.ing system , since iff each
buyer pays the same delivered price no question under the Clayton
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-,tcL as amended by the Hobinson-Patlllnn Act , ,yould arise. ",Yhile the
factual situation under the, second alternative, is sollle,yhat more com-
plieated , the Commission was further of the view that it also would not
result in a violation of law if implemented exactly as outlined above.
In the Commission s vie.\Y~ the ditIerence between the two systems is
one of form rather tlhan of substanee and that it ,yould make no le~!:nJ

differenee ,yhether the manufacturer computes its factory price flllc1

adds to it an amount equal to the average freight costs for delivering
to all customers , as is done in the usual uniform de1i "ered pricing sys-

tem , 01' "hether it accomplishes the snme result by deducting an
amount from the factory priee whieh would haye the efi'ect of leaving
each buye-r paying an amount roughly equal to the same freight fac-
tor. In either event. it would seem thnt the malHtfacturel' would have
1nade freight a part of the price~ so that eneh buyt'r s out-of-poc.krt
costs ",ould be exactly thes,111H'

The COlnmission further ea utioned~ hO\Ye\' el'. that since this opinion
deals in a projected manner ",ith hypothetieal figure's chosen for illus-
trati\' e purposes. the cornpub1tiolls Intel' to be made based upon actual
cost factors must in practice achieve the n~sult clnillJl'cl in that each
buyer ",ill pay exnctl:.y the sanw net price inelucling the freight. -\11Y

othel' result. the Commission stated ~ 'Hmlc1 be outside the seorH:' of thie;

opinion. (File :Ko. GS:JTOii. released Feb. :2-1, l!)()S.

No. 195. Notice to magazine dealers as to availability of display
allowance.

Tlw 11 ederal Trade Commission achised a ~eller of magnzi11t's that
it could see no objection to its proposed method of notifying ch'alers of
the nva,ilability of a displny nllmyalH'e program on thc) fiSSUri\nCe t)Ult
nIl dealers ,youldrl'ceiye notice by the llwtl1Ocl selpct('c1.

rnder the proposal , t he display al1O\nmce plan "-ou Id he oHerec1 to
alll'etailel's on the same, basis. rnder tlw method of notification pro-
posed, an achertisement ,yould be published in ,\ trade publiention of
generill circulation among: dealers announcing: the main deb i ls of the
proposa 1. A one inch reminder aclYertisenwnt ",ould tlwl1 be published
in three subsequent issues. Then the seller proposed to ,york with the
c1istrilmtor of tlhe publications and the ",holesalers to reach PH'ry l'()
tailer competing: in the distrilmtion of the publications.
The Commission advised that "hill' Section :2 (d) of the amended

Clayton ..,-\..ct does not specifically require that fill competing customers
lw indiTiclually notilled regarding the particulars or a promotional
program , it has repeatedly held that the statute contemplates that all
competitors shall be accorded equal opportunity to particiate. This
('onstruction has been incorporated in the Commission s Guides for
Advertising allo"ances , "here sellers are adyised that they should
take some action to inform ~ll customers competing "ith any partici-
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pating customer that the plan is available. This may be done by any
means the seller chooses , including letter , telegram , notice on invoices
salesmen , brokers , etc. 'Vhile the Guides do add that if a. seller "wants
to be able to show that he did make an offer to n certain customer
he is in a better position to do so if he made it in ,vriting, the (' om-
mission added that it is clear that other methods are pe,rmitted if
notice to all competing customers is given.
The Commission concluded that it could see no objection to the

proposed program of notification based on the assurance that it will
reach all competing dealers of the publications. In this connection

hO\vever, the Commission further advised that whenever seller
selc'ds any method of notification short of actual notice to each dealer
he bears full responsibilty under the la,v for seeing that the method
selected gives each dealer the notice to ,vhich he is entitled. (File X o.
683 7082 , released Feb. 24 , 1968.

No. 196. Commission holds not objectionable the advertising
phrase " It works 

:~ :;. 

or we ll fix it free.

The Commission rendered an aelYisor:v opinion 'v hereby it con-
cluded that a proposed phrase " It ,yorks . . . or ,vc n fix it free:' is not
objectionable and thus may be used in advertising, and on boxes con-
taining, products of a certain l1lC11ll1factnrer, The Commission took
acconnt of information that the particnlar manufacturer does , in fact
J'E.Tnir ,vithont question and ,vjthout charge oJ any kind (e.

(j.. 

101'

parts , labor

, "

handling," or return postage) all of its products sent to
it directly by owners or through retailers. (File :K o. 683 708n , released
eh. 27, 1968.

No. 197. Use of term "Hand Made" to describe boot ,,\lith a sealed
sole.

The Commission rendered an advisory opinion to the cft'ect that the
unqualified term "Hand ~Iade" could not be used to describe a boot
,,'ith a sealed sole.

The requesting party is currently selling a completely hand made
boot in ,vhich all parts are cut by hand and stitched together to form
t 11(-' uppers. It is hand lasted and then the sole is built up and stitched
tog-pther by hand. The boot is labeled "Hand ~Iade. " The seller is no'"
considering putting on a sealed sole to replace the leather sole. Other
than that all operntions ,,-ill be identieal including the hand sewing
of the heel counter. An opinion "' as requested as to ,vhether a boot so
constructeel could still be labeled "Hand ~Iade.

The opinion aehised that in the Commission s view the seller could
not use the unqualified term "Hand ~Iade to describe a boot "ith a

sen led sole. 1-1e ('oulet hO\Yexel'~ use the term to describe the part
or p~rts which are sewn by hand in such manner as to make it clear
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by use of an appropriate disclosure, that the sealed sole is not hand
sewn. (File No. 6S3 7087 , released Feb. 27 , 1068.

No. 198. Truckload discount for quantity purchases.
The Commission rendered an adyisory opinion involving a 5 per-

cent discount that a manufacturer proposed to offer to all customers
purchasing in truck-lot quantities. The manufacturer requesting the
opinion is subj ect to a cease and desist order prohibiting price dis-
crimination under Section 2 (a) of the amended Clayton Act.

The manufacturer operates a single factory located in the :J\1idwest

and ships its products on a. uniform delivered price basis to ,yholesale
customers located throughout the continental United States. The
manufacturer desires to pass on to its customeTS cost sayings due to
lower freight rates for full truckload-lot quantities, by means of a
uniform discount applicable to all truckload orders. For a recent six-
month period , the manufacturer determined that its average freight
saving on such orders ",as in excess of 5 percent. It thereupon requested
an advisory opinion as to whether the Commission would approve a
unifonn 5 percent truckload discount.

The Commission adyised the manufacturer that it could not
approve the proposed 5 percent discount for truckload-lot orders

because, based on the submitted data , the proposed discount would not
appear to be uniformly cost justified. Accordingly, the use of such 
discount could result in violation of the order in question , by produc-
ing price discriminations between customers qualifying for the
discount and competing customers not able to qualify for it. The Com-
mission noted that the alleged cost savings depend upon averaging the
savings in the freight rates for truckload-lot shipments to all of the
manufacturer s truckload customers in the United States and that
although the freight saving increase with the distance of customers
from the manufacturer s plant, the freight savings on sales to nearby
truckload customers is considerably less than 5 pereent. (File No.

7851 , released :Mar. 5 , 1968. ) (Opinion issue.d under authority of
Section 3.16(c) of the Commi.ssion s Rules of Practice (1067).

No. 199. Agreement by processors to sell at prices higher than
minimums set by State r~gulation.

The Commission rendered an advisory opinion advising a State
official that it would be illegal to hold a meeting at which the proces-
sors of milk within the State would agree to sell at prices higher than
the minimum prices set by the State milk control agency.

The official pointed out that the State milk control agency had per-
formed its function of setting minimum prices pursuant to State law
but that it was felt that it would be difficult for many processors to
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maintain a profitable operation at these mini111ums in the outlying
areas and towns due to hig'her deliveTV costs. The oiIicial also advised

'- 

that this proposed action would not be taken pursuant to State law
but would instead be as a result of voluntary agreement among the
processors involved.

The opinion advised that it was the Commission s considered
opinion that such an agreement among the processors would be subject
to serious question under well-settled principles of antitrust law. The
Commission stated the law is clear that a State may, in the exercise of
its sovereign power, itself conduct such regulation of business activi-
ties within its borders as its own legislature shall properly demll
necessary in the public interest. So long as the resulting regulation is
a State as opposed to individual activity, those subject to the regula-
tion would not be subject to a charge of violating the antitrust laws
by reason of their compliance with the State s orders , including orders
setting minimum prices for milk.

:Here it appeared that the State., spea.Idng through its milk control
agency, had already performed its regulatory function and set mini-
mum prices for milk within its borders. "\Vhile any individual proc-
essor may sell at higher prices if he so desires, for them to combine
together to agree to sell at higher prices ,vould , in the Commission
view , present an entirely different question and would be a situation
,vhich would enjoy no part of the immunity aft'orded by State regula-
tion. The prices to be c.harged within the State may be raised or
lo"'ive.red only by the. State itself, the opinion added. They may not be
altered by agreement among those subject to the State s regulation
"'ivithout being fully subject to the antitrust laws , under which no prin-
ciple is more firmly established than that which holds that any agree-
ment among competitors as to the prices at which they will sell is
illegal per se. (File No. 683 7085 , released :Mar. 5 , 1968.

No. 200. Pl10motion and sponsorship of price catalogs by trade
associa tion.

The Commission was requested to render an opinion with respect
to an outstanding order to eease and desist "'ivhich , among other things,
proscribed agreements to suggest resale prices. The issue involved the
legality of a covered Trade Association s sponsorship of catalogs for
its member-dealers, ,vhiGh catalogs ,"ould contain 111anufacturers
su$w' estedl'esale )rice.

'-'-

The Commission advised that under an outstanding Commission
order covering the Trade Assoc.iation and its members such sponsor-
ship by the. Association may ,yell yiolate. said order. (File No. D-5979
released 1\la1'. 11 , 1968. ) (Opinion issued under authority of Section

61(c) of the Comll1ission sRules of Practice (1907).
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No. 201. Specialized automotive repair association wants to pub-
lish flat rate manual for its members.

'Ill(' Commission issued an achisory opinion stating that. it cannot
appro\' p the publication by a specialized automotive repair association
of a fiat. rate repair manual for use by its members in cletermin ing
labal' charges.

The Commission commented that there is implicit too grace a dan-
ger that. the association ~s manual ,yollld fncilita te price fixing bet\\'ecn
competing' repair shop operators. The Commission pointed out the 'Y(' 11-

establish('d antitrust. principle that price fixing by competitors is il-
legal pel' Be. The public expects to derive benefits from different. IH'ices
otl' erecl by competing service operators. (File Xo. 683 7000, l'elea~ec1
jlaT. 11, 1068.

No. 202. D~finition of jobbers and wholesalers for functional
pricing purposes.

The Commission issued an ach'isory op111lOn to nIl :1pplieant who
( 1) asked for a definition of the \yol'cls ;' jobber

~~ 

and ;" rholesaJel'
;; nil (:2) asked the Com111 ission s vil'\rs as to the propriety of :1 pl'opo~('c1
l'l'Ti~ion in price, lists.

In response the Commission stah'cl :

.-\.~ n \y()rking: rullo', one llli,g' l1t sUVIHISE' tllat, in a tllree 1pyel ~ystf'lll, \'.'1101esnlpr8
;H' P clo~t'r to producer:,; and joblH:'rs Hl'(~ closer to rt'taiJers ill tlle di~trilH1tiol1 of

llrodueE'l"s goods, Trnc1itionnllr, IH' odueer" sell to w1101es:1ler8 who iiell ;1 t fl
llhdwr pricE' to joblwrs \yI1O seii ..1 t a lligher priC'e to retailers,

The C'ontrolling element in ~-I)ur problem. ho\\"eYer, as in similn1' prulJ1f'1l1s
;lrisillg 111)(1E'1' tllE' nlllellclpd ClnytoJl -\('t, is \\'l1ptlH-'r 01' not res:!le (' llm)l\:'titinJ1
:letl1nlly exists ns bet\\'ePIl aDd among these \'CHious resellers rnt11er tIlall tIle
Jl;1!lle~ they U~P to desC'l'ibe tlwmsdn's, If ill fact n 80-C'alled \Yll01esniE'r com-
11ej' 88 \\'it'h n so-called jobber in the redistribution of gnods, the cliffen'jJeE' in
nflnw" is (If no ('onsE'Cjuenc' e: tlle fold of C'omlletition is,

III 

(" 

Rlllie/'0id, 34:3 r, 8, 470, (10:)2) tlle Supreme COUl't ~tl't's8ed tholt
:1d,lloll C'IJmlH:,tition in re~alp operoltions i~ r1~'cisiYp rntlwl' tbnn JIllllH'nclatul'P
nllcl aplIl'nH'c1 tllE' Commission di~l'Pgl1rd of "ambiguous Inlw1~ , \,l1ic'l1 mi;.:'I11:

11(:' usel1 to donI;: c1isC"ril1linl1 tor;l di~counts to fayorec1 eustomers,
\'1,'11;: t you 1I1a11 . ns we understand it. is to sell ;lour mic1lllemen, ,Yllether

w1)(11esalers" or "joblwrs, " nt OJW I1J'iC't' , wllile selling ct 'ltain selec'tec1 l'dailIOll's
at ;1 lligher price,

In tlle C'irC'umstanC'es ;Ion pre~ent, ~' oU ma~- 111' oper1;: do this Ill'oYich'cl tlle
\\,11010s;-;,ler8 " ;111(1 "jol'JJ'lers " :ire fnnc,ti()lJin~~: nt. rIle SnlllE' clistrilmtillJl l('\'el nnd

nre not tlwm~el\'es en:.m~:E'tl in retail opt'rnrioJls (' OIl1PE'titiH' \\'itll tl1p seleded
I'l'tflilers,

(FiJe Xo. (;83 700:2 1't'h' l1secl ~Ial'. 1+ , IDfj8,

No. 203. Common selling organization.
TJIC' Commission achi:3pct it !tl'onp or ~:!:eographic(-:1Jy ~C'aHrl'ed , l'ela-

tiyeh- small 1)11b1i(' \n1!'C'1;ol1SN\H' n tJH,t it l,i'Olllc1nnt obiect if they "-ere
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to establish 11 jointly o'Ylll'd sel1ing agency under the conditions
cleseri bed.

The Commission understands that. the identified public warehouse-
men propose to establish , as a separate corporation , a single service
organization, nation",ide in scope. Eaeh participating public ware-
houseman would periodically provicle the sen'ice organization ",ith
information about the kind of storage space he has available , where
sneh sp,l('e is nn1ilable. the times at \\'11ic11 such space might be avail-
able and the terms and conditions under ,vhich such space would be
available. The information provided is to be processed by electronic
clatR processing equipment for use by storage space salesmen em-
ployed by the service. ol'gnnziation. Only generalized information cle.
eloped by the sen'ice organizntion will be made available to partici-

pants jointly.
Each partic.ipating public warehouseman is to retain and affir111a.-

tivelv maintain local autonomv in administration. storaQ:e, rates. and.f 0' /

~. , 

customers to be serviced. The Commission notes that , uncleI' the statutes
it. administers , eac'h particip;lting public ,val'ehouseman is required
independently to set hi8 own rates and his mYll terms and conditions
of sa.Je. Any nse of the service organization to e1Iect concert of action
a::; to rates , terms , 01' conditions of sale ,vould expose participants to

n charged violation of Section r) of the Federal Trade Commission
"-C'L

TIle Commission \yould not object to the establishment of a. coop-
crntin' enterprise. as abon~ desC'ribed operating as above. set forth.

The. following proyiso~ hO\ven'l' , \vas added to the opinion:
rnJE'8B the Commission has pr€Yiously rescilH1ed this approyal , yon are (li-

rectrd that nt the end of three years from the date of this opinion to submit
to the Commission 11 complete report on ~'our membership, terms find conditions
under which the cooperatiye is operating'. including' fl st:Hement for eneh mem-
ber on the s3les territory of suchl1lemher, the \"olume of business flnd percentage
of snC'hl1lembers business,

(File So. G8:3 7088 released :Mar. 14 1068.

No. 204. Use of terms "unconditional" and "lifetime" guarantee.
In an adyisory opinion rendered to a, watch manufacturer , the Com-

mission ruled that. a guarantee ,vhich has conditions and limitations
other than as to time , may not be represented as an " nncollcbtiona 1"
guarantee. It also achisecl the requesting party that a guarantee ",hic11
lasts for only three yeaTS cannot be described as:1 ;; lifetime" Q:uarantec.

.' '-'

)Iol'C:'oYel' ~ the Commission objected to the gnar,lntee being clescl'ibe(l
ns " E\'

,yjt11 respect to the claim ;; l1nconditional," the, Commission said that
it \,"ould be propel' to elaim that a product is '; l~ncon(litiollally guar-
anteed for three years " if in fact 110 other conditions exjsted. l-1:o\"enl1'

:.-
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where there are conditions other than time~ such as were present in
the case presented for revi6\Y , the Commission said that it would be
improper under Sec. 5 of the FTC Act to claim that the guarantee
is "unconditional" The reason for this , it vms coneluded , is that the
term "unconditional" Ineans there are no conditions attached , and it
is a contradiction in terms. rather than an attempt at modification
to permit use of the claim "unconc1itionaF' provided the conditions
are diselosed.

Under the terms of the guarantee which 'yas the subject of the Com-
mission s opinion , the purchaser of the ,yatch had the option to renew
the original guarantee which expired at the end of three years by
paying a service fee of $5 on an annual basis. By having to pay the 
service fee, the Commission said , the purchaser no longer has a " life-
time guarantee" but la service or insurance policy which is renewable
at his expense. on an annual basis.
The Commission also ruled that it is necessary to diselose the life

being referred to whenever it is claimed that the duration of the guar-
antee is for a "lifetime." For example, is it the life of the original pur-
chaser, the original user, or the life of the product, etc. ? Thus , even
if the requesting party resolved the first objection and offered a guar-
antee for life rather than for three years , it would still be necessary to
diselose clearly and conspicuously the life to which reference was being
mrac1e.

In the opinion the Commission also objected to the term " Eve.r
because, contrary to fact, the product was not guaranteed forever.

Finally, the Commission stated that it was not ruling upon the
waterproof" elaim because it currently has under consideration a

possible revision of trade practice rules relating to the term ",Yater-
proofing" as applied to watches. (File No. 683 7058 , released Apr. 3
1968. )

No. 205. Use of a computer system to collect and disseminate
marketing data.

The Commission issued an advisory opinion conc.erning the legality
of a proposal to employ computer and data processing equipment to
collect and disseminate c.ertain information in connec.tion with mar-
ket-ino' of ice- Jack broilers. Sellers would feed into the system their
asking prices and quantities available , and later report on aetual sales
giving the pric.es and quantities sold. This information would be avail-
able to subscribers of the servic.e, ,,-hether the subscribers are sellers
buyers , or members of the public. Subscribers ,yould obtain the infor-
mation by c.alling in to the central computer. Identity of all parties
(sellers and buyers) ,yould be kept sec.ret from each other and from
the public.
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The Commisison 'advised the applicant that it has no objection to the
proposed plan, provided it is not used for some illegal purpose. If
the pl'Rll is used as a means for fixing or tampering with the price of
poultry, or for some other illegal purpose, then the Commission would
of course have serious objection to the plan.

The Commission continued:

Statistical reporting plans which involve the collection and dissemination of
data related to future prices are not illegal per se. Howeyer, experience in other
cases indicates that a price reporting plan which iIwolyes future 01' advance
prices, particularly when that plan invites an industrywide pricing policy, may
proyide the basis for an inference of an ugreell1ent 01' combination to fix
prices in violation of Section 5 of the FTC Act. In essence, it is the potential
danger inherent in the reporting plan ,'.'llich is related to future prices that
prompts the Commission to suggest that it be used with extreme cure.

Unless the Commission has previously rescinded this approval , you are di-
rected, at the end of three years from the date of this opinion , to submit to the
Commission a complete report on the actual operation of the program, describ-
ing how identity protection was maintained, and to include copies of your
printecl-out periodic reports and audits.

(File No. 6837103 , released April 3 , 1968.

No. 206. Marldng requirements for apparel of U.S. components
assem bled abroad.

The Commission advised an apparel manufacturer that Section
4 (b) (4) of the Textile Fiber Products Identification Act would re-
quire an affirmative disclosure of the particulars of foreign origin
under the following fact8 

The fabric of "\yhich the apparel will be made is entirely of domestic
origin. This fabric will be cut into shapes and forms. The cut fabric
together with buttons , trimmings , threads , labels , in short all findings
also of domestic origin , will be shipped abroad to be assembled and
sewn into the product. The assembled product will be returned to the
United States where it will be finished , pressed , folded , and packaged.

The Commission advised the requesting party that a label or other
mark denoting the particulars of foreign origin would be required in
the following terms: "Assembled and sewn in Lname of foreign coun-
try where assembled and sewnJ of American-made materials. " (File
No. 673 7095 , released Apr. 4 , 1968.

No. 207. "Made in U. " label on answering machine composed
of domestic and foreign made components.

The Commission rendered an advisory opinion today in response to
a question concerning the origin of a telephone answering machine

which was composed of both domestic and foreign made components.
The basic machine is manufactured in a foreign country, but modi-

fications to be performed in the U. , including both labor and parts
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will l'(' present approximately 70 percent of the total cost of the finished
prodnct. N umerically~ approximately half of the components are do-
mestic and the remaining half are imported.

Concluding that such a product should not be unqualifiedly marked
as " :JIade in U. A., " the Commission said:

* * * a "Made in 1'.

.\..

" mark would eon::;titute an affirlllatin~ representa-
tion tlll1t the finished product was made in its entirety in the Cnited States.
Sillef' the end product would in fact e(lntain foreign made cllmpOIwnts of a sub-
stantial nature, it \yould he improper to describe the finished product as "~Iade
in L8,

.\.. " ,,'

itbout 11 deal' and eonspieuous diselosul'e of the identity and foreign
countn- of origin of the imported C'omponents.

(File No. 6887093 , released ApI'. 4 , 19G8.

No. 208. Disclosure of origin of golf clubs made in this country
from imported parts.

T1w Commission was requested to render an ac1yjsOl'Y opinion COJl-
cc\rning' the proper labe1ing as to origin of golf clubs nwde in this
Olmtry llsing imported componcnt parts. The cost of materials and

lnhol' in this country with respect to the foul' clubs in cpH'stion "
I'll np:(' hom a 1m, of G:i percent to a high of 92 percent.

The opinion nchisec1 that in the ahsC'llce of any affirmahYc) l'cpresC'n-
tat ion that the products are made in tbe rnitc,c1 States. 01' any ot h('l'

ln' psC'ntation thHt might mislead the public as to the C'Olllltl'~' of
origin. and in the absence of any other facts incbcating actual cle('('p-
hon. tIll:' Commission "as of th('opillion that. under the facts as pre-
s(\ntc\cl. the failure to mark the origin of these golf clubs 'yillnot be
l'eg' arc1ecl by the Commission as c1eeeptin~. AcC'orc1ingly~ no marking is
required on these clubs ,yith l'e.fel'ences to the country of origin. (F' i1e
1\~ o. G7:3 TlOD , released A pro 4~ 1968.

:N o. 209. Disclosure of foreign origin of component used in
drawer slide assembly.

TI1P Commission ,yas asked to render an achisory opinioil as to the
la1wling requirements applicable to a sJide assembly for cabinet and
dc's1\: drawers ,yhich "ill be made in this country using an imported rail
nwm1x'r. Tlw imported COmpOllPnt wilJ make IIp Jess than half the cost
of 1) )(' compl('tpd ass('mbJ~'

TIll' opinion ad yisec1 that in tIlt' absence of an~' affinna ti "e J'('
resentation that the product is made in the l~nited States , or any other
rqn' C'sc' ntabon that might mislead Cllst01l1E'l'S as to the coulltr~' of
ol'igin ~ the Commission was of the opinion thaL uncler tJJe facts as
presented. the failure to mark the origin of the product "ollld not
be-' l'('gardec1 as deceptiyc. 

JIO\H' l" the Commission ,yas a Iso of the opinion that it. ,yould not
be proper to describe the completed slide assembly as " :Jlade in U.
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since that would constitute an affirmative representation that the en-
tire assembly ,vas made in this country, which is not the faet~ unless
of conrS0 , the fact is also disclosed in a clear and conspicuons manner
that the rail member is imported. (File No. 6S3 70D5 released Apr. +

1 fiGS. )

No. 210. Disclosure of foreign ongln of imported mechanieal
pencil action.

The Commissioner rendered an advisory opinion in regard to the
fInestion of ,,'hether it is necessary to disclose the origin of imported
mechanical pencil actions ",hich are to be assembled with an .:\111l'l'ican

made barrel and clip.
In the nbsence of any affirmative representation that the proclnct is

mnc1e in the Fnited States. 01' any other representation that might
mislead the. public as to the connb'y of origin. and in the absence of
ot her facts indicating actual deception. the Commission expressed the
opinion that , under the facts as presented , the failnre to marL: the
origin of these goods ,vin not be. regarded by the Commission as dccep-
ti\' e. (File. No. 673 7002 , released A_pl'. "1 1968.

No. 211. Disclosure of country of origin of imported Fl\1 tuners.

The Commission ",vas requested to render an ach' isoJ'Y opinion con-
c('rning the propel' marking of small FjI tuners imported from a
foreiQ' n country. The tuners are disassembled in this country and n
number of domestic components a 1'e installed to replace their foreign
counterparts to change the tuning frequency and narrow the bandpass.

,Yith l'l' garc1 to the proposal to omit. any statement on the label CO11-

cprning the origin of the prodnct.. and instead to include a brochure
with each unit that would accurately explain its origin , the Commis-
sion belie-yes that such proposal would not violate any of the Ja ,vs

administered by it. (File X 0. 68;3 7010 , released Apr. 4 , 1968.

No. 212. No foreign origin disclosure required of imported shmver
head components.

The Commission rendered an advisory opinion concerning the
propel' labeling as to the origin of shmver head components to be
imported from a foreign country. rnder the terms of the proposal the
importpd components will represent approximately -de0 percent of the
total cost of the completed unit , with ~\..merican Jabor and material
representing the remaining 60 percent.

In the absence. of nn:v affirmatin' n"presentation that the product is
mncle in the l-:-nited States. 01' any other representation thnt mjg:ht.
mislead the public as to the country of origin. the Commission ex-
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pressed the opinion that, under the facts as presented, the failure to
inark the origin of these goods will not be regarded by the Commission
as deceptive. Accordingly, the Commission ruled that no marking is
required on the imported shower head components beyond what is
imposed by the Bureau of Customs. (File No. 6637015 , released Apr. 4
1968. )

No. 213. Country of orig-in disclosure on bicycles assembled with
some imported parts.

The Commission was requesteel to render an advisory opinion con-

cerning the proper labeling as to origin of bicyeles ,yhich "ere to be
produced in the Virgin Islands using parts to be imported from a

foreign country together with other parts from the United States.
The value of the imported parts in relation to the total value of the
finished bicycle will be around thirty-five Dercent.

", .' 

The opinion advised that in the absence of any affirmative repre-
sentation that the. product is made in the United States , or any other
representation that might mislead the public as to the country of
origin , the Commission is or the opinion that , under the facts as pre-
sented~ the failure to mark the origin of these bieycles will not be
regarded by the Commission as deceptive. (File No. 673 7056 , released

Apr. 4 1968.

No. 214. Country of origin labeling on lamp containing an
imported wooden base.

The Commission rendered an advisory opinion coneerning the proper
labeling as to the origin of lamps eontaining a wooden base imported
frOlll Japan , which represents approximately 20 percent of the total
cost of the completed unit. The remaining c.omponents will be of
American origin mid the lamps will be assembled here in the United
States.

Two questions ,vere ruled upon by the Commission in the advisory
opinion. First, would it be proper to bbel the lamps as "~lade in 

"? Second , if not, must the ,yooden base be labeled as ":Made
in Japan

In response to the first question , the Commission said that the claim
~Iade in U. " would constitute an affirmative representation that.

the entire lamp "as of domestic. origin. Sinc.e a substantial portion of
the lamp would be of foreign origin , the Commission ruled it would
be improper to label the lamps as "~Iade in U. " without a clear
and conspicuous disclosure in the label that the wooden base is made
in Japan.

In regard to the second question the Commission said that, if the
lamps are not labeled as ":Made in U. " and no other representation
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is used whieh nlight mislead the public as to the eountry of origin, and
in the absence of other fads indicating actual deception, under the
facts as presented the failure to mark the origin of the goods will not
be regarded by the Commission as deceptive. Accordingly, the Com-
mission said that no marking is required on the imported wooden

. base with reference to the country of origin. (File No. 673 7077
released Apr. 4 , 1968.

No. 215. IVHsl'epresenting hoist as "Made in U.
The Commission rendered an advisory opinion today in response

to a questioll involving the origin of a hoist which is to be made in
part of both domestic and foreign made components.

Specifically presented to the Commission was the question of the
percentage of domestic material \Thich must be present in the finished
product in order for it to be properly described as "::Uacle in U.

In response to the foregoing question , the Comnlission said:
'" '" :;: a "Made in FS.A." mark would constitute an affirmative representation

that the product Wfl s made in its entirety ill the United States, If the product
was made of foreign components and assembled in the United States, it would be
improper to describe the finished product as "Made in U, " although a legend

Assembled in U, A. (nnme of country) components " would be proper.

(File No. 683 7091 , released Apr. 4 , 1968.

No. 216. Affirmative misrepresentation as to origin of photo-
graphic accessories.

The Commission rendered an advisory opinion toda.y in regard 
the proper labeling of the origin of photographic accessories which
are imported in whole or in part from a foreign country.

In the opinion the Commission ruled upon the following three ques-
tions which were presented to it. First, what percentage of foreign
made components can a product contain and still be properly labeled
as "jyIade in U. ? Second , in the absence of a "l\fade in U.
cla-im, when is it necessary to disclose the foreign country of origin of
an imported product? Third , does the Commission ha-\Te a.ny specific
regulations 'as to size , material anc1'location whenever it is necessa-ry
to disclose the origin of an imported product?

In response to the first question , the Commission said:
ok * * the "Made in U. " mark would constitute an affirmative representa-

tion that the product was made in its entirety in the United St'ates. If the
product did in fact contain foreign made components of a substantial nature , it
would be improper to label the finished product as "Made in U. " without a

clear and conspicuous disclosure indicating the identity of the imported com-

ponents and the foreign country of origin thereof.

,Vith respect to the second question , the Commission stateel that it is
somewhat hypothetica.l in that it does not involve a specific proposed

418-345-72----
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course of action, and therefore it is not the propel' subject for an
ad ,-isory opinion.

In regard to the third and final question , the Commission stated tha 
it had no specific. regulations as to the exact size, etc. , of the disclosure.
The Commission said that it would have to state the rule in general
terms becanse the facts of each case may be different. The basic. reqllire-
ment the Commission said , is that the disclosure must be of such con-
spicuousness as to be likely observed by prospecti,-e purchasers mnking
casual inspection of the merchandise and of such degree of permanency
so as to remain thereon until consummation of the consumer sale
thereof. (File, Xo. G83 7084 , released..:-\.pr. 4 , 1968.

No. 217. :Manufacturer may not mark "Made in U. " on im-
ported blades of cutlery finished and assembled in the United
States.

The Commission issued another ad\-isory opinion in 11 series con-
cerning commodities of partial or total foreign origln.

The Commission ach' ised a manufacturer in this country, the appli-
cHnt for an ach-isory opinion , that he may not mark ;; l', IADE IX

" on impol'ted b1ndes of cutlery to be finished and asse,mbled
in the 1~nitecl States. The Commission noted that a blade is a significant
component of cutlery. The Commission cal1eel attent,jon to the danger
that the contemplateclmarking might yiolate Section 6 of the Federal
Trade Commission Act. (File Xo. 6837038 , releJased Apr. 4 1968.

No. 218. Country of origin labeling on food machinery containing
imported components.

The Commission rendered an advisory opinion in regard to repre-
sentations concerning the origin of goods which are produced domes-
tieal1y but \yhich c.ontain imported components.

Specifically, the Commission ruled that food machinery may not 1)('

represented afrirmMin'ly as being of domestic origin unless it is made
in its entirety in the rnited States.

rnder the factual situation presented to the, Commission ~ the 1'('
questing party proposes to produce a food machine here in the rn1tecl
States which will contain some components imported from a foreign
country. Specifically. t he requesting party wanted to k11o\y \y hat per-
centage of the mac:hil1e. must be made in the rnited Stn te;.; before it en 11
be. affirmati- ely represE'ntedns an American-made product.
Althongh the Commission ruled that such 11 marhine could not 

afrirmn ti "ely represented as being of domest ic ol'igin ~ it furt her ~tfl ted
the rnling does not. preyent the yenc1or from making: f\ f:1etual disc-lo-
8111'E' of the percentage of American-made partsns contrnstefl ,yith the
percentage imported , shonlcl the yenclol' desire to make such a repre-
sentation. (File Xo. GS:3 700D released Apr. 4, 1DG8.
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No. 219. Disclosure of foreign origin of contents on package
bearing name suggesting domestic origin.

The Commission issued an a.(1I'i80r3' opinion dealing ,vith the failure
to disclose the foreign origin of imported s"\vitchpJates. The packages
containing the. s"\vitchplates was labeled with a company name suggest-
ing that the product was of domestic. origin.

linc1er these c.ircumstances , the. Commission required that the foreign
origin of the producit be disclosed in conjunction with the company
name. (File No. 6723717 , relea.sed ~~\..pT. 4 , 1968.

No. 2:20. Foreign country of origin disclosure on imported tools.
The. Commission rendered an advisory opinion in regard to the

propel' labeling of the country of origin of certain imported tools.
Specifica.lJy, the requesting party ,,-anted to know whether it ,youlcl

llc necessary to disclose. the. country of origin on the tools. and in
H cl \' er'tising.

In the achisory opinion ",hich ",as issued , the Commission concluded
that. it ,yould be. neCeSSRry to disclose the foreig'n countrv of orig"in of

~ '--' .' ,-.

the tools in a. clear and conspicuous manner at the point of sale.. It also
ruled that it would not be nec.e.ssHry to disclose the origin of the tools
.in acl\' ertising. (File Ko. 6637034 , released Apr. 4 , 1968.

No. 221. Foreign country of origin disclosure on imported meta!
spring clamps.

The Commission rendered an a,chisory opinion in rega-rcl to the
prope,r marking of metal spring Clall1pS imported from a. foreign coun-
fry. The. clamps are. to be. impOlted in bulk , prepackaged and resold in
the. Fnitecl States. They "'ill be. used to hoJd glass to the backing of
frames~ on cardboards and other ac.cessories, in temporary book-
hjnc1il1gs~ office ledgers, etc.

The. Commission ad \Tised the peTson requesting the Rchisory opinion
that it. would be necessaTY to mark the. imported clamps with the for-
eign country of origin in H. clear and conspicuous manner. (File No.
()/g /0:26 , released Apr. 4 , 1968.

No. 222. Disclosure of foreign origin of component part of ice
cream spade assembled in this country.

The Commission "as reque.sted to renckr an a.c1visory opinion "ith
respect to the. necessity for disclosing the country of origin of the
imported ll1etnl portion of an ice. cream spade manufactured in this
country.

The opinion advised that in the Commission ~s view the country of
origin of the imported metal portion of the ice cream spade should be
discl()~' ec1 ,Yhereyel' the name of the company appears and that it should
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be disclosed in a clear and conspicuous manner on the package or the
ice cream spade itseJlf. (File No.. 6737070 , released Apr. 4 , 1968.

No. 223. Necessity for disclosing foreign country of origin of
imported gloves.

The CD1nmis'sion ",as requested to furnish an advisory opinion as 

the necessity for disclosing the country of origin of imported gloves
which will be packaged in this country.

The opinion advised that in the Commission s view it will be neces-

sary to disclose the Colmtrv of origin of the gloves in a clear and con-0.1 

'- 

spicuous manner at the point of sale. (File No. 683 7072, released
Apr. 4 , 1968.

No. 22'~1. Domestic origin mal'king for product containing- foreign
made components. 

The Commission issued an advisory opinion dealing .with the pro-
priety of using the, marking "J\iADE IN U. " on a product, a sig-
nificant component of which is in fact manufactured or produced in a
foreign country.

'- 

The Commission was of the opinion that the proposed marking
,\'oulcl constitute an affinnative claim that the product was entirely
of domestic origin and such claim ,yould be manifestlv incorrect and

'- 

0.1

actionable.
An article asse.1nbled or processed in the United States as above de-

scribed , however, might properly be maTked "~iADE IN U. " if

the ma,rking is accompanied by appropriate qualifying words (e.g.
of 'X' country eomponents " or "of 'X' country materials ) provided
this additional disclosure is made as conspicuously as the clainl
~IADE IN U. " and in close proximity thereto. (File No. 6837013

released A Pl'. 4 , 1968.

No. 225. Labeling of material composed of leather fibers imported
in their entirety.

The Conllnission rendered an advisory opinion in regard to the
legality of the following five terms to label material composed of pul-
verizedlea.ther :

1. Pulverized Le,ather.
2. Reconstituted Leather.
3. Imported Bonded Leather-Fibres.
4. Bonded Leather-Fibres.
5. 100% Leather-Fibres.
Imported from Europe, the material "ill be sold to manufacturers

of luggage, handbags and various other leather goods. The pulverized
leather will be bonded with an adhe,sive and coated either with SOllle
type of la,cquer or vinyl co.ating.
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In its opinion , the Commission ruled that it had no objection to' labels

which describe the nlaterial as "Pulverized Leather" or "Bonded
Leather-Fibres." It rejected, however, the tenn "Reconstituted
Leather" since the word "Reconstituted" creates the impression that
the material is le.ather which has been reprocessed in some lnanner
when in fact it is nothing more tha,n pul verizedleather held together
by an acUlesive.

,Vith respect to the third proposed label , the COnlll1ission expressed

the opinion that it would be deceptive t0' use the word "imported"
without disclosing the specific country of origin of the material. Even
though the word "imported" is not used, the Comnlission said that 
would still be necessary to disclose the origin of the material since it
is entirely inlported.

According to its opinion, the Commission also ruled that it would
be improper to represent that the material consists of "100 percent"
leather fibres, since it contains a substantial amount of adhesive as
,\yell as being coated either with a lacque-r or vinyl coating. The re-
questing party was further advised , however, that there would be no

objection to using a, percentage figure which factually portrays the
mnount of pulverized leather present in the material.

,Vith further reference to the fifth and final proposed label , the Com-
mission stated that the words "Leather-Fibres" either standing alone
or when coupled with the leather appearance of the material , could
create the impression that the material is wholly the hide of an animal
or at least something more than pulverized leather. To dispel this
erroneous impression , the COnlll1ission said it would be necessary to
use qualifying language , such as "Bonded Leather-Fibres. " "Leather
fibres and an adhesive " etc. , in connection with the "words "Leather-
Fibres.

Finally, if the seller decided not to reveal the composition of the
material, the Comlnission pointed out that it would be necessary to
disclose that it is not leather by such language 'as "Not Leather
Imitation Leather ~' or " Simulated Leather. ~' The reason for this

the Conll11ission said~ is that the material has the appearance of leather
and in order to remove the potentilal deception inherent through its
appearance it is necessary to disclose the fact that it is not Ie,ather.

(File No. 6837055 , released Apr. 4 , 1968.

No. 226. Necessity for disclosing foreign country of origin of
imported honing stones.

The Conlmission was requested to furnish 'Rll advisory opinion as
to the necessity for disclosing the country of origin of imported honing
stones which will be affixed to plastic handles in this country. The name
of the applicant, an American company, \\ould appear on the handle.
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The opinion advised that in the Commission s view the country of
origin of the honing stone must be diselosed in a clear and conspicuous
manner on the product itself. (File X o. (-)7:37046 released Apr. 4 , 10G8.

No. 22'7. Necessity for disclosing- foreign country of orig'in of
repackag-ed imported nails.

The Commission ,vns requested to furnish nn ncl\- isol'Y opin ion as to
the necessity for disclosing the countr)' of orig-in of imported nails
,,'hich ,"rill he imported in bulk nndl'epacka c:ed in this country.

The opinion advised that in the Commission s vie\\' the country of
origin of these nails must be c1i:;:closeel in 11 clenr anel conspicuous man-
ner on the package in which they are sold and that neither directly nor
indirectly could the importer imply that the nails are made in the
United States. (File X o. H7:) 7017 , released A Pl'. 4, 1968.

No. 228. Country of origin labeling on bubble-packed imported
switchplates.

The Commission ,vas requested to render an ac1\-;80r)' opinion in
regard to the propel' marking of the o1'1g'in of imported s,vitchplntes
,vhich are to be pnckagec1in 11 plnstie Lmbhle and sealed to fl displny
carel for resale to the general public.

In the opinion the (' ommission acb' isecl the requesting- party that it
,vould be necessary to ('lea rly and con~ri('uousl)' disc lose t 11(' foreig'

country of origin of the importee1 ~,vitchplntes on the front of thp
clisplay care1. (File Xo. (-)7:1 700n , released ..\p1'. 4 , 1968.

No. 229. Country of orig-in disclosure of imported braids used in
production of braided rug-so

The Commission was l'eqllested to render an adyisO1'~' opin ion wit 11
espect to the necessity of disclosing the country of origin if importeel
braids ,yhich are stitched together in the rnited St,ntes to produce 
braided rug.

The. opinion achised that in the Commission s "ie", there should he a
clear and conspicuous disclosure thf1t the rU9:5 ,yere assembled anc1

sewn in the rnited States of imported materia Is. (File X o. (;7:1 700:3

released Apr. 4 , 1968.

No. 230. Foreign country of origin disclosure on mounting- cards
displaying' imported eyelashes.

The Commission was requested to render an advisory opinion con-
cerning the propel' labeling as to the foreign Collntl'~' of origin of

imported false eyelashes. All of the other cO1nponents, suell as the
mounting card, directions for use , plastic box , adhesi,' etc. ,yill be
made and printed in the United States.
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In its opinion the Commission concluded that it ,yould be necessary
to disclose the foreign country of origin of the imported eyelashes.
The Commission -also said that it ",ould be acceptable for the dis-
closure. to be made on the back of the mounting card, provided the
disclosure is prominent and conspicuous. (File :No. 673 707;:') , released
Apr. -4:, 1968.

No. 231. Foreig'n country of origin disclosure on containers of
repackaged imported chemicals.

An advisory opinion ,,-as rendered by the Federal Trade Commis-
sion in regard to the. question of ",hether it is ne,cessary to disc lose the
foreign country of origin on containers of imported chemicals ",hich
are. repackaged in the, U.

In the opinion , the Commission ach-ised the requesting: party that
it ,,'ollld be necessary to disclose. the fore,i~' n country of ori~'in of the
imported chemicals on the re'packaged containers in n clem' and con-
spicuous manner. (File :No. G88 70(-)~) , released A pl'. - , 1GRR

No. 232:. Foreign country of origin disclosure of imported knife
blades,

The Commission rendered an ndvisory opinion concerning the
propel' marking of the origin of knife blades imported from ,I. foreign
country. The imported blades ",ill be assembled ",ith handles of do-
mestic origin.

The Commission advised the. party seeking the opinion that it ",QuId
be necessary to make de'ar ,and conspicuous disclosure of the fnl'eign
country of origin of the imported blades. (File Xo. 673 71\)\) , released
Apr. 4. 1968.

No. 233, Foreign country of origin disclosure of imported radios
at point of sale.

The Co.mmission rendered an achisory opinion in regard to the
question of whether it is necessary to disclose the foreign country of
origin on the container ofnn importeel h"o-way radio. The equipment
itseH ",i11 be stamped or labeled to denote. the foreign country oforIgIn. 

Citin~: the. ~'eneral rule in m-atters of this nature. the Commis::.ioll

,. 

8tatec1 that a. clear and conspicuous disclosure. of the foreig'l1 origin 
the product must be made. at the point of ~f1le. Thi~; means , the Com-
mission added , that it may be necessm' y to make, the disc Josure on each
inc1iyic1ua,1 container, if the prospediyc. pl11'Chnsel' does not haye the

opportunity to inspect the merchnndi se prior to purchn se thereof in
order to be apprised of its origin. (File Xo. (;8:1 7018 , re1easrc1 Apl'. +
1968. )
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No. 234. Labeling partially imported product as "Made in U.
The Commission rendered an :advisory opinion in regard to the

question of whether it would be permissible to label the container of
a polishing cloth as "Thlade in U. " if .approximately 38% of the
cost of the finished product is imported from a foreign country, the
remainder being of domestic origin.

The polishing cloth is c.omposed of two separate cloths sewn to-
gether, one which is impregnated and is used forpolising and the
other is untreated flannelwhic.h is used as a finishing-off c.loth. It is
the impregnated dath whic.h will be imported , 'and the untreated flan-
nel will be obtained from la domestic. source. Beea use the greater portion
of the c.ost of the fulishecl product is of domestic origin , the requesting
party seeking the opinion wanted to know whether it would be proper
to label the container 'as ":Made in U.

In its Rdvisory opinion, the Commission said:

~. * *the claim

, ';

:\Iade in U. A.," would constitute an .affirmative representa-
Hon that the entire polishing cloth was of domestic origin. Since a substantial
portion of the finished product is of foreign manufacture , it would be improper
to label the container as ":Made in U. S. " However , if you wish to do so, you
may make the follo\\ing claim: "Made in U. A. of impregnated cloth imported
from * * *
(File No. 6837071 , rele,ased Apr. 4 1968.

No. 235. American manufacturer may not place labels "Made in
" on garments manufactured in this country from

im,ported cloth.
The Commission issued another advisory opinion among several

recently dealing with products of foreign origin or containing sig-
nific.ant components originating in foreign countries.

In reply to :a reque,st, the Commission advised ail American manu-
facturer that he may not plac.e labels "~lade in U. ~: on garments
lnanufactured in this country from cloth produced in a foreign c.ount-
try. The Commission noted that the cloth isa signfica.nt component
of the finished garment. The Commission state(l that " l\lade in U.
means made in the United States of America completely and accord-
ingly cannot be applied'where a sig1lificant c.omponent originated in a
foreig1l country. The Commission suggested that such labels on the
proposed garme.nts might violate Seetion 5 of the Federal Trade Com-
mission Act. (File :No. 673 7102 : released Apr. 4 1968.

No. 236. Foreign country of ol'igin disclosure of imported picture
com pOllen ts.

The Commission rendered an advisory opinion eonce,rning the
proper marking of the origin of various imported picture components.
The opinion involved two spec.ific. factual situations.
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In the first situation, the frame is imported from one foreig11 coun-
try, the picture is from another and the glass , mat nnd other finishing

of the product motif is of S. origin. Second , all of the components
are of domestic origin , except the pichu' e motif 'Which is imported.

In the absence of any affirmntive representation that the finished

product is made in the United States, or any representation that might
mislead the nublic as to the countrv of orig-in. the Commission ex-J.. ~

,--, ,

pressed the opinion that , under the facts as presented, the failure to
mark the origin of the imported components in either of the two
factual situations 'wollldnot be regarded by the Commission as decep-
tive. Accordingly, the Col1ll11issiOli ruled that no ma,rking is required
on the imported components beyond what is imposed by the Bureau
of Customs. (File No. 663 7061 , released Apr. 4, 1968.

No. 237. Foreign disclosure on containers of repackaged toy kits.
The Commission rendered an advisory opinion in regard to the

question of whether it is necessary to disclose the foreig11 origin 
the conta.iner of various importeel toys packaged therein.

Under the factual situation presented to it, the requesting party
imports plastic articles in bulk w hich are whenever possible, marked
as to their foreign origin. :Moreover, the imported articles are repack-
aged in the United States for resale, and sometimes domestically made
components are added , and at other times components frO1ll another
foreign country are also added. The imported conlponents come prin-
cipally from two fore.ign countries. There is no fixed percentage of
imported components in each kit and the amount may vary as much
as 1-75 percent, and only a few of the toy kits contain wholly im-
ported components. The toys are sealed in the container and prospec-
tive purchasers cannot examine the goods prior to the purchase
thereof in order to be apprised o,f the foreig1l origin markings thereon.

Based upon its understanding of the facts and because of the special
circumstances presented by the product and the packaging thereof
the Commission expressed the opinion that it would be appropriate
to mark the container in substance as follo\\s: "Some items or com-
ponents of items are made in (Name of foreig1l country) and (Name
of foreign country)." (File No. 663 7038 , released Apr. 30 , 1968.

No. 238. Clearance denied for proposed mel'ger of substantial
local independent producer of a food product and a leading

national processor and distributor of the same product.
In an advisory opinion the Federal Trade Commission denied clear-

ance to a substantial local independent producer of a particular food
product to sell its assets or ca:pital stock to a leading national proeessor
and distributor of the same product. 
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The Commissicn noted t hat

~ \\'

11ile. the hvo companies do not noy\ sell
their product in each other s markets , they appeal' to be potential com-
petitors of each other. The nntional company appears to rank as fourth
largest clistribntor national1y of the product. iu'i' olved , and first in
sen' ra 1 cities with very substantial shares of the mnrkets. The local
company ranks second among al1 sellers of this food product. in one
principn metropolitan market , first there. among the inclependents and
has enjoyed a, snbstnntial share of the market for many years. The
merger 'yould be. a (geographic) market extension for the. national
company. eliminating each as a potential conlpetitor of the other and
remo\"ing the local independent from competition. The proposed
lnergel' "'ould appeal' to violate Section 7 of the C1nyton Act ~ind
cOlFeqnently the Commission must refuse to grant the premerger
clearance. requested. (File No. 68;3 7107, released Apr. gO , 1968.

No. 2'39. Net weight labeling of mesquite chips.
The Commission rendered an ach' isory opinion to n mnnufacturer

of me~:CJl1ite chips, a product designed to fta"Ol' fcocl cooked ",ith
eharcoill.

In the nch-isory opinion ~ the Commissiondenlt ,yith tv.-o questions.
TIll' first question in'i'oh'ed Sec. 

;") 

of the FTC Act and the propriety
of such claims in lnheling as ",lwther t1w pl'oduct \\' ill il1lpnrt ;;real
'i"e~tel'n bal'beqne ~' fla'i' or to food and whether it ma~' pl'operl~' be
lnl)elec1 ns mesquite chips. Second~ uncleI' SeC'. -1 of the :Fnil' Pncknging
and Lnbeling Act , is it propel' to state t 11(' net ,,-eight as ;' :\:2 OZ, (:2
LB~. " if the ,vei!2'ht may 'i'ary as 11111eh ns:2 onnces eith~' r "',n- nfter' c.
it is shipped into interstate COll11Jlel'Ce , depending upon the presence
ai' ah:::ellces or ll11midity, and the package in fact contains :1~ ounces

hen ii- is packec1'
Pns~ing upon the first question ~ the Commission said that it had no

objection to the proposed claims in the labeling insofar as Sec. 5 of
the FTC 

..:-

~ct is concerned.
,Yith respect to the second qnestion , the Commission ruled that the

proposed declnration of net ",eight complies with Sec. ~1 of the Fair
PnC'kclg-ing and Labeling Act and comes within the yariations in stated

\\-

eight permitted under Sec. i. )O(). ~:2 (b) of its regulations. This section
permits:

Yal'i;ltilII1S from tl1p stated wpigl1t , , , ,",'hen (' Hll:':P(1 b~' (' ustonwr~' and orc1i-
nnl'r (IXIJfhlll'e. aftpr tIlE' (' Oll111lOc1it~' i~ introc1ueec1 into interi::tGte coIl1meree, to

e()n(1itiol1~ \yhiel1 no1'lllallr oe-cur ill good distrilmtioll prc1e-tic-e aIH1 \Yl1ic,l1 1111-

nY()ic1ahJ~' 1'pi::ult in change of \yeight 01' measure,

In Hniying at this conclusion , the Commission said that. it has as-
sunwd thnt Qood distl'ibution practices ",ill be follO\yed in the market-c...

ing of the product ",hich unaYoidabl~' result. in the change of ,,'eight
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in 11 relatively small percentage of cases~ and that an overage IS as
ikeJy to OCCllI' as often as a. loss in \\eiQ:ht.
The Commission s opinion also ad Yised the requesting party of

certain tecllllieal requirements of its regnlations, such as the location
of the declaration of net ,yeight , the exact size of the dec.1uration in
relation to the area of the principal display panel and other informa-
tion relating to the identity and location of the manufacturer of the
product. (File No. G83Tlll , released ...\..pr. 30 , 1968.

No. 240. Use of symbols and names having fur-bearing animal
connotations in labeling textile fiber products.

The Commission yras reqnested to render an opinion ,vith respect to
the labeling of textile fiber products manufactured so as to simulate
a. fur 01' fur product.

The requesting party proposed to nse 11 'yorcl closely resembling the
name of a Inr-bearing anima1. the inr of which is commonl~T used in
the manufacture of g:arments~ in a::sociation ,yith a pile fabric sinm-

lnting that fur.
In the Commission ~s "ie"" the use of the proposed term to describe

such a fabric. would be yiolative of that part of Section ;'5 of the Fed-
end Trade Commission -\..ct whieh makes cleceptiye acts 01' practices
in commerce llnlcn'dul. (File X o. fiS:j 7100 , released Apr. 30 , l0GS.

No. 241. Proposed promotional allowance program based on
pyramiding sales of customers rejected.

The Commission advised a requesting party that yiolation of Sec-
tion 5 of the Federal Trade Commission Act ,youlc1 result from the
adoption of a proposed sales promotion plan described in essence as
follmys:

\ c(,l'tn1n sum of m()jH' ~' \'\cmlc1 be l'esE'l'\' rd from the proceeds of 
sale to a first customer. That customer, if he wished to participate
in t he sales promotion program would be. paidllp to one quarter of the
1't'SelT('(l SU111 11S commission on sales to ten additional customers. TIle'
first customer ,,"ould also be paid up to one. quarter of the, reseryed
SUIll on snles made by his customers to ~Tet another generation of
customers and so thrOllQ:h a fourth !2'eneration.c. c.-

The tabulation distributed to potential purchasers of the request..
ing party s merehandise sho\yec1 that the original participant , in
theory. mip:ht brnefit from the efforts of 11.100 sa lrspersons.

1"11jsin the Commission s judp:nwnt ,yas be~70nd the realm of possi-
bility. The return to any given participant wouldunquestionabl~7 be a
Q,Teat deal less than the theoretically achirynble amount set forth:
more often than not it would he negligible. The initia purchaser ",,"ould
not surely benefit beyond that amount. if any. ,yhich he, can Q:ain

. ,. , . 
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through his own efforts. Any rurther amount which he mii!'ht re-
ceive would acerue to him sheerly through chance. (File X o. 683 7116
released IHay 7 1968.

No. 2~12. Necessity for disclosing the country of origin of irn:ported
ink.

The Commission was requested to render an ach-isory opinion with
rep.:al'd to the necessity for disclosinQ' the foreign origin or ink 'which

~ ~

is imported from Germany. The ink is imported in 50 liter drums
and resold to the consumer in 311: and :2 ounee bottles.

The opinion advised that in the Commission s view the country

or origin of this ink must be disclosed in a clear and conspicuous
manner on the bottles in which it is sold and , if the ink is packaged
in separate boxes , on the boxes themselves in such a manner as to
be readily seen by prospective purchasers. The opinion added that
neither directly nor indirectly could it be implied that the ink is
manufactured in the United States. (File No. 683 7114, released
:May 7 , 1968.

No. 243. Receipt of discount in lieu of brokerage by respondent
wholesale food distributor.

A wholesale food distributor under order for having violated Sec-
tion :2 (c) of the amended Clayton Act has been advised by the
Federal Trade Commission that if he received or accepted a dis-

count offered by one of his suppliers for rendering certain "special
services " he would be in violation of order entered against him.

The Conllnission noted that the 5 percent discount offered to the
distributor was equal to commissions normally paid by the supplier to
brokers; the services to be rendered by the distributor were services
normally performed by brokers in connection with sales to other

distributors; other circumstances and statements dearly indicated that
both parties to the transaction considered the discount as compensa-
tion for elimination of brokerage expense , and the discount therefore
amolUlted to an allowance in lieu of brokerage.

COlmnissioner Elman did not concur. (File No. 0-1201 , released

:Ma.y 7, 1968. ) (Opinion issued under authority or Section 3.61 (c)

of the Commission s Rules of Practice (1967).

No. 244. Disclosure of foreign origin of nasal cannula required.

The Commission advised a requesting party that a medical device

Inanufactured in a foreign eountrv from domestic designs and mad~
on domestic machinerv furnished bv the U.S. seller should be marked
clearly and conspicuously with the name or the foreign country.
The marking could be on the device itself or on the package but in
any event the disclosure must be made or attaehed with such perma-
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nence to remain on the product or container until bought by the ulti-
mate purchaser. (File No. 683 7104, released j)Iay 15 , 1968.

No. 245. Commission denies approval of proposed joint venture
corporation composed of five competing manufacturers to
bid on prime contract to furnish products of uniform
specification.

The Commission issued an advisory opinion denying approval of
a proposed joint venture corporation to be composed of five manu-
facturers to bid on a large contract that would require more extensive
facilities than possessed by anyone of them. The actual work on the
contract would be performed by the five participating companies
and by others on a subcontract basis; The five are now actual or poten-
tial competitors.

In the opinion of the Commission , the proposed j oint venture cor-
poration composed of the competing companies would appear to 
illegal under Federal antitrust laws as a combination to fix~prices in
contract bids. (File No. 6837118 , released :May 15 , 1968.

No. 246. Trade association publication recommending procedures
for freight prepayment by manufacturers.

The Commission rendered an advisory opinion informing a trade
association of wholesalers that it could not give its approval to a
proposal to conduct a study of various policies for prepaying freight
being used by manufacturers and to publish the results as a recom-
mended procedure for prepaying freight.

The Association advised that a certain number of manufacturers
who sell to its members have a "paid freight" policy whereby they ",ill

. pay the freight , on one of a number of bases , on orders above a certain
quantity which are shipped to the members. l\Iany manufacturers do
not have such a policy. Among those that do, there are fifteen to
twenty different procedures for handling payment, most of which
involve a lapse of time of from sixty days to six months before the
IV holesaler can collect the allowance. The Association is interested
in conducting a study of these practices with the ultimate view of
reducing the fifteen or twenty procedures now in effect to perhaps
two or three and also to reduce the time period for the recovery of
the funds to no more than sixty da.ys , thus eliminating the long period
in which capital of the members is tied up in what is supposedly
prepaid freight.

The Association stated that these efforts are not in any way in-
tended to coerce manufacturers into giving" freig"ht allowances they

'--' '--' ~- 

do not care to give , but are solely to reduce the complexity and cost
of doing business. It definitely plans to publish the results as a "rec-
ommendecl procedure for prepaying freight " but does not plan any

....
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efforts to enforce this recommendation or to put any pressure on the
manufacturers to adopt the recommendation beyond the simple pub-
lication of the results of the, study and the recommended procedure.

The Commission advised that even though the study and published
recommendation may be motivated by a purpose to remove C'Tils affect-
ing the industry, it appears to go further than is reasonabl~r necessary
to accomplish such result. Even if unaccompanied by an~' intent
to force the. manufacturers to adopt the policies set forth in the rec-
ommendation , there is implicit in such reeommendntion b~r the ",hole-
salers too grave a. danger that it will sen-e as a device ,\hel'eb~T the
concerted po"er of the members of the. J,,-ssoeiation is brought 
bear to coerce the manufacturers to conform their pricing policies
to the restrictive standards of the recommendation , or at the vel'

least as an invitation to enter into agreements among themselves to
do so. The Commission 'would , ho"ever, ha n~ no objection to the
preparfltion b~T the Association of fln objective study of these pl'ac-
tices for the members of the ~~"-ssociation prm-ided the. stud~- did not
contain any recommendations. (File Xo. 683 7106. released :\Iay L\
1968. )

No. 247. Disclosure of origin of crib mattresses, etoe., made in this
country using imported outside covers.

The Commission "as requested to render an ach-isol'Y opinion con-
cerning the propel' Jnbeling ns to origin of crib 111nttresses , pIny pen
pads and bumpers ",hich ",ill be manufactured in this country using-
imported outside COlTers. The manufactun?r advised that the reJatiyc
manufacturing cost of the imported part to the ~\merjcan parts ",ill
be. iI' om ~,~) to and that a comparison of the cost of the imported
sheeting to the selling price \"i11 run about ~:7 to ~ii2' 

The opinion advised that in the absence of nJl~- affirmntivp rcpr(L
sE'ntntion that these products tHe made in the l-nitecl States , 01' any
other representation that might mislead tll(' public as to the countr~'

of ori!2'in, the. Commission is of the opinion thaL under the fact:=;

as presented , the fnilnre to mark the Ori(X11l of the~(' ~~'00ds \"ill not
be l'e~!.'nl'Clec1 b~- the Commission flS c1ec('ptin' (Fil(' X 0, (;8:1 711l'),

released ::.\Ia~- 1;\ lOGS.

l~;O, 248. Validation of guarantee-time requirement.
1'11(' Commission interpreted for a requesting party one nspect n

thc' Commission s Gnides Against DeceptiTe Ach-ertising of Gnnr-
antprs. These Guides, in general , prm-ide that any p:narantee used
in tlchertisinp: sha 11 c learl~' and conspicuously disclose (a) the nat1ll'
and extent of the !2'1larantee: (b) the manner in ,yhich the guarantor
",ill perform; and (c) the identity of the guarantor.
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The language proposed for the guarantee of a product sold by mail
was: "If for any reason you are not satisfied ",ith your purehase~ re-

turn it to us at onee . . . .

~~ 

In the Commission s view the expression ;'
onee" was too vague and aecordingly the proposed guarantee did not

. eonform to the Guides.
The Commission approved the proposed guarantee "hen it was

modified to read: "If for anI' reason YOU are not satisfied with your
purchase , return it to us within x days

~~ " ~~ 

being a number of days
eertain. (File No. 683 7101 released :May 15 ~ 1968.

No. 249. Trade association code providing that members will not
advertise sales below cost.

The Commission rendered an advisory opinion informing a trade
association that there eould be no objection to its proposed "Guide to
Ethical Advertising Practices

~~ 

with the exception of one provision

relating to advertising of sales belo,y cost.
The Guide set forth a number of prohibitions of various advertising

praetiees which the Commission deemed to be in aeeord with applieable
a'" and the Commission also noted that the association did not eon-

template any efforts of its O\yn to enforce the Guide , but instead plan-
ned to publish it solely for the education and guidance of the members.
The one provision questioned by the Commission provided that sinee
below cost pricing is predicated on additional snles members shall not
advertise merchandise. 01' services or a combination of both belO\y their
total cost.

The opinion advised that ,yhile the mere adoption and dissemina-
tion of this Guide b~' the association ma~' not be, considered the eqni v-
alent of an agreement not to ach-ertise belm" cost prices , shll if it had
the eHE'd of persuading substantial numbers of the members of the as-
soeintioll to refrain from so advertising, it ,yould , the opinion stated
raise a serious inference of such an agreement and hence ,yonld be of
questionable propriety under the antitrust In ws. Since sales belo\\' cost
ean be a legitimate method of eompetition , depencling' upon the cir-
eumstances , an~' agreement among competitors to refrain from such
advm'tising to that extent restricts competition. I-renee~ it ,vas stated
that any provisions ,yhieh ,yduld haTe a tendency to bring about that
result eould not meet ,,"ith Commission approval.

The Commission further advised that this conclusion ,,"auld not in
any way be altered bv the existence, of the many State b,,"s on the

.. 

subject. These 18.',"s vary greatly in their coverage and application and
in any event ,,"auld not provide a legal basis for an agreement among
the members of an industry to refrain from the prac6ce in question.
(File Xo. 6Si3 7097 , releasec1 :Jlay 21 , 19G5.
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No. 250. Formation of local trade associations by statewide trade
association. 

In an advisory opinion disapproving a proposal by a State trade
association desiring to establish a statewide network of loc.al clubs or
trade associations in the same industry the Commission advised that
on the basis of presented facts, it was unable to determine with any
degree of accuracy their precise purpose and objectives.

The advisory opinion pointed out that the Commission does not
generally disapprove the proposed formation of industry groups or
trade associations for purposes which are not anticompetitive. If the
purpose for such formation is the dissemination of information on.
local or State legislation, the improvement of individual businesses

or the establishment of sound accounting principles and bookkeeping
practices or similar activity, the CoII11nission would voice no objection.

, however, the purpose or effect of such groups and their policies
is the unlawful suppression of competition, the promotion of unlawful
price stability or so-called orderly marketing practices, their forma-
tion could not be approved under any circumstances.

Since these latter effects would not be inconsistent with the general
statement of purpose submitted with the factua.l presentation, the
Comnlission disapproved the proposal in its present form. (File No.
6837099 , released :l\Iay 21 1968.

No. 2'51. Disclosure of country of origin of imported fasteners.
The Commission was requested to render an advisory opinion with

respect to the nec.essity for disclosing the colUltry of origin of metal
fasteners whic.h will be imported from Japan. The fasteners will
either be imported in bulk and repackaged in small cardboard cartons
in this country or will be packaged in individual c.artons in Japan.

The opinion advised that in the COlnmission s view the country of
origin of these fasteners must be disclosed in a clear and conspicuous
manner on the package in which they are sold and that neither directly
nor indirectly could the importer imply that they were made in the
United States. (File No. 6837120 , released :May 21 , 1968.

No. 252. Location of foreign origin disclosure.
Responding to a request for an advisory opinion, the Commission

said that the disclosure of the foreign c.ountry of origin of imported
fishing reels must be made in a location where it would be readily ob-
served by prospective purchasers.

Under the factual situation presented to it in the advisory opinion
the imported fishing reels are plainly marked as to their specific for-
eign country of origin. It is anticipated , hO\1;"eyer , that the reels will be
paekaged for resale in the lTnited States in a vinyl zipper case and
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then placed inside u. cardboard Garton. Information fiS to the. exact
manner in which the reels will be dispbyed at the point of sale was
not nxailable.

The question presented to the Commission "\rns ,vhether it "\vould be
lleee,ssarv to make the IoreiQ:n origin diselosure of the reels on the case

., ' '--'

or the ontside of the earc1board cal'ton or on both.
tfter pointing out that it could not give a speeific answer as to the

exact location of the foreign origin disclosure because it had not been
ndyisec1 of the. exact rnanner in which the reels would be displayed at
the point of sale , the Commission stated:

",\'

hew'n' r an afIjrmntin' dis(:III~l1l' t' of IIrig:ill is reql1in,(l in order to )Jre,' ent
(leceptioll, the general rule is that the marldng must be legible 11nc1 must. lJe
placed in a loci! tion ,"\'here it would be readi!)- oh8(,1'\'ed 11 ': pro811E~ctiye 1)111'
(:hnsers mn king' it casun 1 inspection of tlw lllerdullldi8(' prior to , and 11M after
nw IJ1ll'c11:1Se thereof. This lJH?flll:': , !If (:o11l'~~e, thnt if tl1C' reels are displayed at th~
point of 8nle in a carc11Joard (:;11'(- 011, 11 ('on81')icnO118 c1i8closn1'e would bn ye to be
111;1(le OIl the outside of the e:1l'tnn, A ~imil:ll' (1i~elosul'e ,YO111d he required on tlJe
vinyl case, if the reel s a l'P c1ispln ~- ed onl~- ill (he en Sf', On the 01-1181' hand it follo\ys
tha t the c1isC;iosu1'E:' on the reel s \Youl d be ~ntiicien t, vrovic1ec1 tllat tlle reels are
(lispla:-ed n t tilt' jJoint of ~;l1e in s11cll n 11l:11lnl':'1' that jlrospediye Imrclla~el's could
re;lc1il~' ol,sl'rye tIll' c1is(:losnre tl10r\:'lin lido!' tl) tIle pnl'C'l1nse of tIlE' mE'l'C'hilndis!:',

(File K o. G8B 71:21 , l'ele,lsec1l\fny :21 10(;8.

No. 253. Extended credit tel'H1S for ne\vly established stores in
impoverished urban areas appl'oved.

The. Commission acl\' i80l1 fin ftpp~ll'ellllallufuctll1'el' that under the
('jrC'1l1llstances de::;cl'ibed his proposed phn ",ould not likely contravene
bws adminj~Jc' r0cl b:' the Commission,

The m~mnfilC'tln'er proposes to gi'-e extended cl'edit tenus to one,
class of his custO1ll(1 1'~ , excl !lc1ing other classes. Thn~,e to ,\'hom l'X-
tenf!,) (l ('l't) lit ' l'(' 1"0 , O'i\- ("l'l 'n 

'~(

1 '

~ ~

oll o1',-, t ~' 1."

" '

- L',_ i \"
(1) The bnsiness is ~1 llewl~' established hn~illess located \\ ith.ill nIl

nl'hnn inner core. gl10tto- tYl)(', ,Hen
(:2) The proprietor 01' pri ncipill owner OT the business is :l l'esic1ent

oJ the l1rbml , irm01' corE' , gJ)(~tto- type area "\\'ithin which the business is
locH tecl.

(:3) In Jight uf its O\\' llE'l'ship, 1\1~tllngt'1l1ellt. and locnticill the /.)U::::1-

J)PSS ~tnlld.s a l' pn~Ollablc chmwC:-' of sln'\'iYa1.
To such C'ustomcl'S the Ioll()"\\'ing extended cl'(:,clit terms will be

nilereel :
(1) One :' ;11

-:'; 

C'redjt un ol'Ch'1'splaced chll'ing the J11'~;t ll\(J1lth 

(\) j"

/ l

' , 

1. 

(:2) :~ix mont11:;; ('redit on nll orders pJn\'ed thereafti:~l'
TIle C'xh'lldecl credit 

tl'iH'l1 is to he limitc'cl to the first fin~ years of it
!lc',\' stOl'('.::, op('J' ~ltiol1~, It WitS :1180 1)J:oposecl that such new firms be
gin'll on an intl'oclllct()l':~ basis cel't:lin in-stOl' !2 and point-oJ-sale nd-

-I:),'; ::-

"'-

7:!- --_n_ f;,
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crtising llwteriais. not. to exceed in total "nIne (i. (O. cost to tIll'
l'(-' questing pH l'ty) ~ t hI:' sum of $500.

The Commis~ion Jelt th,~t there IVoulcl be little , if any substantial
competition ))('t",('e11 the. favored nnd c1isfa\.orl'Cl customers.
The Commission announced that it \Hmlc1 not , currently nt least

challenge the. reque'::ting party s proposa1.
The Commission noted further that if changed circumstances

required a. change in the Commission ~s present views , the l'equesting'
party would be given ample opportunity, as provided by the COlll-

mission s Rules of Practiee~ to modify or abandon, "ithout pennlty.

the pl'\.'sently approved proposal.
One year subsequent to the initiation of this program the l'cllLlesting

party was requested to submit to the Commission a report describing
the (letails of the implementatioll of tIlt", plan together "ith any
objections it may hnye. 1'('('e1\,(-'(1. (File l.\ o. G8:3 711;3. released ::.\Iay :2;\
InG8, )

No. 254. Operation of exclusive check~cashing concessions in
retail stores.

The Commission rendered an advisory opllllon to the effect that
it would not be. illegnl for a company to operate a. proposed c.heek-

cashing program pursuant to ,yhich it would function as the chec1\:-

cashing concessionn ire \" it hill sul)sc'l'ihinQ' retail e~:tn b li::-J1111flJL:

Under the plan as present(:'d : the company \yould charg(~ check-
cashing customers n ten cent fee for all cheeks clnl\\n for sums gl'eatel'

than the amount of the purchase' and "ould pay to the subscribing
C'tailel's a portion of that fee as eonsidcration for the grant of conees-

sion rights 0 The company ,,'auld assume the C'11tire burdcn of hac1-

check l'i8ks and C'olJectlon eJiorts.
The subsC'rihinp: retailers and their employees ,,'onlc1 net as agents

of thl' company by performing the actual check-cashing function
follO\yillg proced11l'l's required by the. c.ompany utilizing the CO111-

p,m~' s in:ronnation system. ::'.1oney used in cashing checks for sums
greater than the amount of the purchase ,youlc1 be the retnilers money
and the retailers ,yon ld deposit n 11 checks and fees collected by tlJl'lll ill

their OI"n banks. Out of the fees so collected and deposited. the sub-
scribers ,yould l'C'Jnit to the company seven cents pel' checl: c,lshed
including checks ch'n'Yll in tlw amount of the purchase , although no
fee ",ould be chn rg(~d the. cnstOl11n for snch cheeks. The company

,,\'

ould pay the subscriber the full n1ll0unt of all bad checks and would
assume the :runction and risks of attempting to collect 011 such cheeks.

The subscribing l'rtfli1ers would retain the diffel'l' I1Ce between the,

il11l0lmt paid the C01llp,11lY nnc1 the agog-regate, fees collected as their

basic collsicIernbon for gl'nnting the concession rights and could
realize. addition:! 1 consideration from a reSPITe to 110 maintained by
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the company. The company Yi'ould run its own credit check of all
applicants for and holders of check-cashing courtesy cards, issue

curds inscribed with the retnile.r s name , keep the credit information
11P to date and operate , using moneys and employees of the subscriber
find at locatjons w'ithin subscriber s outlets , check-cashing concessions
which ,yould be furnished with on-line telephone. reports of informa-
tion contained in the companis records.

The agl'eeme.nts to be ext' l'uted "with the subscribers ,vould give the
company the exclnsin' cheek-cashing concession rights "\vithin the
stores for a pel'iod of tYlenty-four months , subject. to nn initiall'ight
of cancellation by the subscriber at the. end of the first iin~ months.
The only cost to the subscriber in exercising this biter privilege

"\'

oulc1 b(~ the loss of the initial setup charge paid upon installation 

the concession in the store. After the expiration of the t,yenty-four
months period the agreements \youlcl be j'enmyable for one yenr periods
at the option of the parties. The CO11lpnn~\~ n1so advised that to its
knowledge no one else is presently enga~:'('cl in opfrnting s11eh eheck-
cashing concessions.
The company expressed prillmry concern ,yith hro legal issues

created by this proposed plan. The first had to do "\yith whether the
company s separate agreements ,yith subscribers , each providing for
the collection or a ten cent fee~ ,yould be. deemed a horizontal price-
fixing conspiracy. Seconc1 ~ the company inquired as to whether the
exclusive aspect of the agreements makes them objectiont( hIe under
~('ctiOll r) oJ tho Federal Trade Commission . ct.

'Vith respect to the first question~ the opinion advised that in the

Commiss10n ~s vie" , based upon the faets presenteel , the only price
involved is the compnn:' s o,yn price for the serViCE\ rendered and
hence no question of a price fixing ,1greement should m'ise. 'Vith
regnrd to the second question , the Commission was of the opinion
that the time periods invohcd in these exclusive ngn:ements should
not result in unreasonable restraints of trade considcrinr" the' fact
that this is a small C0111nanv seekini?o to ("stnblish itself in a nC"" Held
or endeavor ",1wr(' thel'(~ nn~ no existing eompetitOl's and 11'11('1'('. a

substantial outlay of capital and the' assumption of considerable risk
will be. required. I-Ien' , the Commission ,yns influenced by the fact that
subscribers han; the opportunity to terminate the arrangement at
the end of the first fivE' months and again at the expiration of the'

t\yC:'nty- rour months pcriod Hnd that renc\yn Is ,yill be for Oll.e year

1wriods only.
The Commission also cautioned t1u~t this opinion was being ren-

dered in the. li~:'~jt-. of the (' ompl'titi\'(~ situntioll "yhjeh HOlY pxists cl1lcl

that in that light it. coul(l sel' )10 ob:iectioll to the. Jorm of the. ngrl-'e"
lnents and the Pl'oposecl mnnnel' oJ irnplementlllg th(~ pl'ograrn. The
Co1!111rissioll co111c1noL or C011l'SP, -forse' !? in an pnl'tienliH' 8 t1wimpnct
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of this program upon future colllpetitiye conditiolls .which might con-
ceinl.bly require a. different view of the exelusive provisions eontn,inec1
therein. (File No. 683 712;3, released 1\13Y 30~ 1968.

No. 255. fdisl'epl'esentation as to origin of flatware.
The Commission rendered an a dy isol'Y opinion toclny in regard to

the proper marking of the origin of flatware which is imported in
substantial part. Speeifically~ thc\ follO\\ing three questions ,"ere ruled
upon by the Commission.

First , can flat,ya re ",11i('11 is gal d plated in thl:: L';"nited State's he.
marketed ,yithol1t disclosing the foreign origin of the imported stain-
less steel blanks. if it is sold under a trade name consistin!!. of 
C'O1npany name suggesting domestic origin hyphenated ,yith the ,yord
American

:: '

1 (The gold phting ",ill co~~t from :10-;\0 percent oJ the
total cost of the finished product.

Second : if the tnl(1e name refel'l'ec1 to above in the first question is
llOt, used. wiIl it- thou he IwcessalT to c1iscloscJ the foel'ign origin of the
imported stalnle8s steel bJallks? 

Third, if a disclosure is rcr1l1ired : 1l1l1st it be stamped all the iiat,yare
itsl'lf or can it be pbcecl on a sh'ing tag clthehec1 to the flnhl';ne or 

the container ~

In response to the TIl'st qlleshon ~ the Commission said that the use.
of the proposed trade narne would constitute an ftfl11'1native represen-
tation: C'ontl'ftl'Y to fact : that the entire product was made in the
United ~'tntes. Since a ::311 b:)Llllh;11 portion originates in it fol'('ign
('onntry: it will then be J1Pcessary to c1en.rly disclose the country of
origin of the imported stninlpsB steel blanks in immediate connection
Yi' ith thE' trade name ,vl1C1'cTel' it 1S llsed. both in ndyertising and
1n lw1ing.

In response to the second anel third questions , the Commission said
tlw.t disclosure of the origin of the irnported components \\ould be
required eyen though the company l'lecteCl not to l1Htrkef, the flahyare
nnder the proposed trnclr mane. The Commission also stated that the
disclosure may be made 011 the fiat,ynn' itself. or on f\ strinp.: attached
thereto , or on the containl'r. pl'O\' ic1ccl tJw (li~:dosm' e js oJ th;lt rlrp,TcC'

of conspieuity and pu' maE~ ll(,Y as '."ill likely be obser\'ec1lJy- prospec-
tive pnrC'haS01'S making a caSlUl1 inspection of the merchandise priol'

: not afteL the purchase. thC'reof. (File:N o. R83 7100 ~ l'elensed :JIay
30. 19G5.

No. 2:56. Use of unqualified 'Yoi'd '~Diamond" to describe abrasive
discs containing other materials.

The Commission ,yns requested to n'nder an ndvisOl'Y opinion C:)ll-
eerning tlw

j('

g:tlity oJ dpscriL)jlJg n1)1';\si\"(~ c1i;:.;C's (JI' lap:.;; eC:1\tnj 11 ill~:
(lill11lf)))J ;mcl other al11' ;\81v('8 as ;: Dinmol1(l Discs.':
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The manufacturer presently produces diamond canting bps .which
nre a single layer of diamond he.1din a pInted nickel bond and uses only
diamond as the clhi'asivC'. It JlO\V plans to produce a companion product
line and add another abrasive pc1l'tjele as a filler. For example. , it ",ould
mix aluminum oxide. "\"ith the diamond. "\"ith the ratio of diamond to
aluminum oxide being as low as one to ten and , in any event, the filler
"\yould be more. than ;')0 percent.

The opinion advised that in the Commission s view such an abrasive
disC', or lap could not truthfull~~ be described as simply a "Diamond
Disc.

~~ 

The opinion further adyised that nothing in the la", ",ould pre-
yrnt use of the 'YOI'd '; Diamollcr' as part of a truthfnl description of
the product, but that if the mannfaetm:cr did elect to U8e iL considpl'
ing the Imv percentages of diamond "\vhich ,yen', contelllplat('d ~ it
should only be, used as a, part of n, full disclosure of all the abrasiyc
materials usec1 including the percentages of each. (File Ko. 68i) 7122
l'eleasedlTune 11 ~ 1968.

No. 257. Legality of trade association suggesting rental rate for
containers in which industry products are sold.

The Commission "\nlS requested to render an advisol'Y opinion con-
cerning the JegaJity of a trade association suggesting a l'entalra.te for
the. containers in which the product of the industry is sold if such rate 
lower than the standard charge now being made.

The members of the association are enga2:ed in the sa Ie of a product
jn returnable contaillC'l's m.any times the "alue of the product itself.
The practice in the industry today is to charge a daily 01' monthly rentaJ
tal' the time dul'illQ.' which the. containers arc held beyond thirty days,L- '.

...

Some of the members would now like to go to a straight rental and
feel the best wny to do this ",yould be through the association.
The Commission advised that implementation of this proposal by

the association w.ouJd be likely to resnlt. in a violation of law without
regard to the ultimate. rental set~ "\yhether highe,!' 01' Jower than the
existing rate. I~ven though couched in the form of a suggestion , the
natural and probable result of such fin action woulc1 the. opinion stated
be to persuade substantial numbers of the memlwrs to charge the. rate
suggested~ thus le.aying an almost-inescapable inference. of an agree-
ment among competitors to clunge a common rate. Such an agreement
would be. a clear restraint of trade under existing In\\' , the Commission
adeled.

It was the Commission s opinion that the rental rates to be churgeel

by the members should be detcrmilled by the natural forces of com-
petition , not by concerted nctiTity on the part of the llwmbers acting
through their trade association or othe.nyise. (File :N" o. 683 7130 , re-

kflSpcl Jl'!llC 11. lnG8,
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No. 258. Promotional assistance plan limited in value to per~
centage of purchases.

The Commission approved. ,,-it 11 modifications. a pl'opmiec1 pro-
motional assistance plan,

The requesting party "i' ill be, otTel'inp: coopE'l'ahn: ad H'J'tisingo ano\\'-

antes under the program in question for nlimitecl period aT time. 'Ill('
dollar value of the a 11m\" a nee otlel'pcl is to be menS11l'ect at 1:2 percent.
of the dollar value oJ a particular ac('onnt,

~; 

pm'C'hasE's for the calendar
year 19G7. Certain He'y accounts 'iyill also be able to part-iei pnt(\ : if they
will. The 12 lJPl'cent limitation for new rlce-ounts will be bnsecl on an
estimate. of the 11n111w1 clo11m' yol111ne of bllsiness l'ensonably to be-' ex-

pected from snch new accounts.
The offer spec.ifieally proyic1es Jar all al1mval1c('. of ()() cents rWl' unit

purchased.
The reqllesting party 'ivi11 l'NIU11'C the fall 0 , j ng pcrfoJ'n1aJ)('(' from

those accepting its oJ-fer:
1. The product must be promoted ,,-ith f1n fleln' rtispc1 lI1'i(' 0 thnt i::;

1Ie10,,- normal shelf pricc'
2. The ad must be at least 3 column inches.
:j, The advertisement. must run in a 11 paid circll! ahem )W'iyspnpcrs

normally used by the )~..cconnt, and in no ('yrnl may those JJ(\ yspnpers
coverless than 7;) percent of the ~\.C'C'onnt s marketing n ren.

4. Eligible advertising must he. an integra) part of tlw Acconnfs
omnibus advertisement and not set apm'!: from t11(' regll1i11'

advel'tisement.
f). Advertisement must run befol'C: a snpcifiecl date,

- . 

.1.

G. Advertising placed under this agreement \vill not he ncceptecl ns
performance llnder any othel' cooppr,lti\' l' ~1(lq' l'tising' pl'ogrnrn for thl'
same period.

7. If the account. is l1nnl)lC' to utilize nc~,YSpapC'l' ,1dn'1'tisillg~ a rqn'
sentatiye should be contnctrcl to alTange for an alterndiyp proportion-
ately eclllallnethod of pedOl'mmlC(\
Proof of performnnce llndeT the' oHer ~\\'ill hc' l'equil'oel from

participants.
X ot."\vithstanding till', statement. of the requesting: pint:; that the olJ'el'

will be DWelt' to "certain :: nr,\' flCC'O1.111tS , the Commission nnc1c)rstands
tlwt the oit'er ,vill in fact. be made to all entitled cllstomers. FurtlJCr-
more all customers ",ho in filet. ('omp(.te 011 the same fnndiowd lc\TP,
",ill be afforded ,Ill opportunity to participate ,yhether they Im \' di1'

:from the requesting party 01' through an intel'medirn'
The plan as abo\,'e outlined 'TrlS acceptable to the Commission pl'O-

yided promotional funds arc not disbursed in ex('('ss of the :lctual cost
oJ the advertising, ,Vithollt such a limitation larger pnltieip;uJts in the
promotion. buying- in large)' qllf\11tity. might enjo.'- n cns1! over,1f2'(' not
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a.vailable to smaller competitors thereby o('cHsicming possible violation
of Sections :2 (a) and (d) of the amended C' layton Ad. (File No. GS:3

7117 , released ,June 11 ~ 1968.

No. 259. Commission has no objection to pl'opos~d :mel'ger of hvo
noncompeting' quarry and building materials companies.

The Commission issued an (\dvisory opinion telling applicants it
lins no ohjectioll to their proposed merger.

According to the information submitted in connection ,,"ith the np-
plication for an advisory opinion , the t;\yO companies do not sen to the
SRrne customers nor do they sell in the same geographie mn l'kt'ts in
their distribution of certain building materinJs. Both companies :11'0 

modest size. (File No. 688 7126 ~ releasec1.Jllne 2ti 1068.

G. 260. Synthetic ernel'alds.

Responding to a request. for an advisor::,- opinioll ~ the Commission
took the position that it would be improper to use the tern! ';X Grown
Emeralcls :~ ,IS clescTiptive of synthetic. stones.

In expressing the op1nion thnt the proposed phl'ilS(\ \youldllot con-
stitute a propel' disclosure of the nntnl'C' of the product and the fact
that it is not. a natural stone ; the Commission said:

1'11e conclu8ion is 11::1 sed upon the belief tlw t most consun1ers \Youlc1 probably
ascribe to the word " g'1'o\\'n " its more collnnonl:- accepted meaning, nalllel~- , one of
natural gro\\'tlJ , and Oms conclude, contrary to fact tl1at the product is a eul-
hued stone, tinder the:'-:e circumstances, therefore, tlj(~ Cull1lnission is of the
opinion that 118(" of the 1H'011OS('(1 term ,yould Hot he ill compliance \yitlJ See, ;)
or tIle FTC ..:-\('1- l)ec'n11~:e the 8tolle~~ ,He :~:\nthetic, not C'l11tlll'ed,

(File No. GS:J, 7128 ; l'e leased .Tune 25 , 1968.




